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preface 

TO THIS EDITION. 


The passing into law of the Criminal Statutes Consolidation 
Ac^js (24 8c 25 Viet. cc. 94 — 100) renders necessary tlic im- 
mediate publication of a new edition of this Work. 

Independently of the value of these Acts merely in the way 
of consolidation, enactments which l)^forc were scattered over 
more than a hundred Acts of Parliament being now comprised 
in six, tliey have other eminent merits. They are framed 
with greater precision of legal language than had, except 
very rarely, been before employed in statutes relating to the 
Criminal Law ; they etfect in many instances material im- 
})rovements in ?lie Ifiw itself ; and they have a,ssimilat(‘d the 
law of Ireland with that of England, in many cases in which 
they wenj ])rcviously at variance. But, notwithstanding the 
great ])aius which have been bestowed, and that during so long 
a period, on tlie preparjition of these Acts, they still exhibit not 
inconsiderable defects ; the most striking of which, perhaps, is 
the great want of uniformity in the pufiishments annexed to 
offences of the same class. To take examples from the Act 
relating to Larceny and other Offences Connected there- 
with ” (c. 96) : — A conviction for simple larceny subjects the 
offender to imprisonment for any term not exceeding two years, 
with or without hard labouf, and with or without solitary con- 
finement, and, if he be a male under sixteen years of age, Vith 
or without whipping (s. 4^; 'the solitary confinement and the 
whipping being, by a suhs^ueiit clause (s. 119), limited in 
their duration and severity. The like punishment of whipp4»g 
may also be inflicted for the offences of laPceny or embezzle- 
ment by clerks or servants, ss. 67, 68 ; for stealing or cutting 
with intent to steal trees, plants, etc., wl^^cre it amounts to an 
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indictable offence, ss. 32, 33, 36 ; for stealing or severing with 
intent to steal metal or fixtures from buildings, etc., s, 31; for 
deer stealing, s. 13; for larceny by lodgers or tenants of 
furnished houses, s. 74; for receiving stolen goods, ss. 91, 95. 
But^to n>^ny other offences, e.g’., stealing cattle, s. 10; stealing 
recorcts, \Vills, documents of^itle to real estate, ss. 27, 29, 30; 
stealing ore from mines, s. 38; stealing from wrecks, s. 64, or 
from vessels in port, docks, etc., s. 63; stealing or dredging 
for oysters, s. 26; housebreaking, s. 50; obtaining money or 
goods by false pretences, s. 88; the punishment of whipping is 
not made applicable. Imprisonment for dog stealing (s. 18) 
cannot be accompanied with either solitary confinement or 
whipping, but only with hard labour. In one or two instaripes, 
as taking hares or rabbits, where indictalde (s. 17), and taking 
or destroying fish, where indictable (s. 24), the offences are 
declared to be misdemeanors, but no specific punishment what- 
ever is enacted in respect of them. It should also be noted, 
that in one case, that of taking money or reward to compound 
a felony (24 & 25 Viet. c. 96, s. 101), the limitatioii of age as 
to whipping is eighteen instead of sixteen years, obviously by 
a mere oversight. 

These diversities can hardly have been intended : they are 
doubtless the consequence of transferring clauses from different 
Acts of Parliament, without taking sufficient care so to modify 
their provisions as to ensure a uniformity of operation. 

One result of these Acts was, undoubtedly, not foreseen by 
the legal profession oi by the public, namely, the abrogation of 
capital punishmentr in respect of several very heinous crimes. 
Burglary accompanied by wounding, administering poison 
with intent to murder, wounding with the s^njg intent, are no 
longer capital offences; in truth, the only crimes now punish- 
able with death are treason, murder, and piracy accompanied 
with wounding or attempt to murder. 

A glance over this Volume mil at once sliow that these 
Apts do not pretend to consolidate the whole Criminal Stafute 
Law. Offences against the State (except those relating to the 
coin), offences against public justice, many offences against the 
public peace and the public morals, including the laws relating 
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to game, smuggling, fraudulent bankruptcy, libel, gaming, etc., 
etc., are not in any way affected by them. And, what is 
seriously to be regretted, no attempt has been made to digest 
into a single Act the many scattered and not always congruous 
enactments relating to the important subject of^ Criminal 
Procedure. 

It remains only to state that these Acts came into operation 
on the 1st of November, 1861, and that all of them apply to 
England and Ireland, and one of them, the Act relating to 
Coinage Offences (c. 99), to the whole United Kingdom. 

I have much pleasure in acknowledging in this place tlie 
great assistance which I have received in the preparation of 
this Edition from William Bruce, Esq., of the Northern 
Circuit. Besides many valualde suggestions with wliich he 
has favoured me, lie has placed at my disposal a most carefully 
annotated copy of the last Edition, which has been of much 
service to me. I have myself bestowed consideralde pains 
upon the Volume, and I liope that it will be found to be dis- 
figured by few errors. 


W. N. W. 


Temple^ Janxiary^ 1862. 




PREFACE 


TO 

THE FIRST EDITION. 

— — 

In the year 1812, 1 collected all the authorities upon the 
Pleas of tlu‘ Crown to he found in the text books, the books of 
reports, etc.; all that could elucidate the subject in Hracton, 
Hrittou, Fleta, and the Mirror; the substance of Hale, Haw- 
kins, the Third Institute, Dalton, Foster, and East; all tlic 
cases upon the subject in the Year Books, the old reports, 
and in the inodei'ii and recent reports; and ail tlio statutes 
ui)on the subject, down to the 2 )eriod at which I made the 
collection. Of these materials 1 framed, with infinite pains, 
a Dio'cst in three volumes, one of which was actually published 
in the year 1813. 

When 1 contemplated the publication above mentioned, 
works upon the l^leas of the Crown w(jre extremely scarce ; 
those of reimte, upon the subj(?ct, werc^rarely to be had, even 
at most extravagant })rices. But immediately upon the pub- 
lication of my First Volume, two other works were announced 
upon the same subject, one of which was 2)ublished very shortly 
after it was l^iiounced; the other not for nearly two years 
afterwards. Their beings announced, however, had the efiect 
of deterring me from proceeding with my Work : I thought 
they would amply suppljr the deficiency of works upon the 
subject; and I felt too much diffidence in my own ability to 
enter into com 2 )etition with the writers of them. Another, 
and a very elaborate work, has since been added, which has 
fully confirmed me in my determination not to publish the 
work I originally contemplated. 
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As the subject of Evidence in criminal cases, however, had 
not been treated of l)y any of these writers, and as some book 
upon the subject was extremely desirable, I thought I might 
select from the Work I originally compiled such part of it as 
related to evidence in criminal cases, and publish it, without 
subje^ring'^mysclf to the imputation of wishing to enter into 
any competition with the learned writers of the Works already 
extant upon the Pleas of the Crown. I have made this com- 
pilation; I have added to it all the cases since decided, and the 
statutes since enacted, upon the subject; and I have compressed 
the whole into the smallest compass that appeared to me to be 
practicable, consistent with perspicuity. I have also added 
precedents of indictments and other criminal pleadings — not 
from any idea that this part of the Work was rcciuired by tlie 
Profession, there being already one or two collections of great 
repute u])on the subject — but merely because I found it imprac- 
ticable to give the evidence in particular cases in the simplified 
form I was anxious to give it, without also giving, in each case, 
the particular indictment or pleading the evidence was intended 
to support. And as I was thus obliged to give the precedents, 
I thought it desirable, and indeed necessaiy, also to give such a 
summary of the law relative to pleading in criminal cases 
generally, as would enable the reader to frame an indietmeiit 
ill cases wliere he might not be able to find a precedent. 

As to the arrangement of my materials, I have endeavoured 
to make it simple and perspicuous. The work consists of two 
books — the First Book, which treats of Pleading and Evidence 
in criminal cases generally, is divided into two parts: the first, 
treating of Pleading generally, namely, of indictments, infor- 
mations, special pleas, demurrers, etc.; the second, treating of 
Evidence generally, namely, of evidence of records, of matters 
quasi of record, of private written instruments, ♦ and of parol 
evidence, the competency and credit, of witnesses, etc. etc. 

C t 

The Second Book, which treats of pleading and evidence in 
particular cases, is divided into four parts ; the- first treats of 
offences against the property and persons of individuals; the 
second treats of offences of a public nature, namely, offences 
against the King and his government, offences against public 
justice, offences against the public peace, offences against 
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public trade, and ofiences against public police and economy; 
the third treats of conspiracies ; and the fourth of principals 
and accessories. 

I have now apprised the reader of what he is to oxjjcct in the 
following Work. Trifling as it may appear, it has ebst me 
much time and great labour. I have taken infinite pains to 
simplify my subject ; to reject everything redundant or irre- 
levant ; to compress the whole into the smallest possible com- 
pass consistent with perspicuity ; and to clothe it in language 
plain, simi)le, and unadorned. In fact, my vSole oljject has l>eeii 
to make this a practically useful book : I neither anticipate nor 
desh’e for it a higher commendation. 


J. F. A. 


Sijmomh Inn, 



ADVERTISEMENT 

TO THE 

FOURTH EDITION. 


It has been iny anxious wish, in preparing the Fourth Edition 
of* this little Work, to render it deserving of the distinguished 
favour with wliieh the first two eilitions were received by 
the Frofession and the Public. With this view 1 have care- 
fully (‘xpnnged the eiTors which have piM vadiMl lln^ last edition, 
the work of an anonymous editor, and have endeavoured to 
arrange, umhii* their aj>proi)riate divisions, the recent d(‘cisions 
and modern enactments uj)on tin* subject of tb(‘ Criminal 
Law. 1 have found it necessary to r(‘-framc most of the 
indictments in the first part of the Second Book, which I 
have done after an attentive* consid(‘ratioii of the op(‘iative 
words of the resp(‘ctive statutes; ami, to render the Work of 
more general jiraetical utility, I liave tliouglit it expedient to 
add several additional sections, wliich, with the other new 
matter, have considerably augmented tlie bulk of tin* Work. 
Tht^ increased utility of the Work will, I trust, ])e a Miflicient 

apology for the increase in size. 

* 

I cannot forego tin's opportunity of acknowledging publicly 
my obligations to Mr. Baron Vaughan, by whose indulgence 
1 have been enabled to insert, in the body of the Work, many 
cases decided by the twelve Judges, which are not reported. 


J. J. 
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BOOK I. 

PLEADING, PKACTICE, AND EVIDENfflS GENEBAltY. 


PART L 

PLEADING AND PRACTICE ^ENERALtY. 

■ ■■ ♦■ ' 

CHARTER L 

INDICTMENT. 

Sect. 1. What^ and in what Cases it lieSy p. 1. 

2. Against whom it lieSy p. 3. 

3. Form of ity p. 20. 

4. Joinder of two or more Defendants in one Indietmmty p. 60. 

5. Joinder of several Offences in different Counts in one Indict- 

menty p. 60. 

6. Within what Time the Bill must he prefcrredy p. 64. 

7. How foundy p. 65. 

8. Process oUy p. 68. 

9. Bail oVy p. 74. 

10. In what Cases quashedy p. 80. 

11. When and where triedy p. 82. 

12. Nolle Prosequiy p. 94. 

SEcgr. 1. 

INDICTMENT, WHAT, AND IN WHAT CASES IT LIES. 

An indictment is a written accusation of one or more persons ot a 
crime, preferred to, and presented upon oath by, a grand jury. 

It lies for all treasons and felonies, for misprisions of treason and 
felony, and for all misdemeanors of a public nature at common law. 
2 Hawk, c, 25, s. 4. Thus, it iTes for a breach of duty, which is not a 
mere private injury, but an outrage upon the moral duties of society : 
as for the neglect to provide sufficient food or other necessaries for an 
infant of tender years, unable to provide for and take care of itself 
(whether child, apprentice or servant), whom the defendant is obliged 
% duty or contract to provide for, so as thereby to imure its health. 

R. V. Friendy R. <& R. 20: R., v. Smithy 2 C.dP, 449 : Rex v. 
Ridle^y 2 Oamjpb, 6d0 : Reg, v. Hogan, 2 Den. C. C. 277 : Reg. v. 
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PUllpot^ Dears, C. C 179 ; for an act of wilful negligence, whereby 
human life is endangered ; Williams v. E. L Co.^ 3 East^ 201 ; for an 
illegal combination for the purpose of dictating to masters what work- 
men they shall employ ; R. v. Byherdike, 1 M. & Rob. 179 ; see Reg, 
\, Rowlands^ 2 Den. & C. 364 ; 17 Q. B. 671 ; and for all nuisances 
a public nature, though occasioned by an act in itself innocent, if 
the npisancc be the probable consequence of the act. R. v. Moore, 
3 B, & Ad. 1B4 ; 1 MavyJc. c. 75, ss. 6, 7. A bare intention merely is 
not indictable, except in the case of high treason, where, by 25 Ea. 3, 
sf. 5, c. 2, vnhintfis rejynUihofur 'pro facto ; but in all cases where the 
intent to commit a crime is manifested by any overt act, the party 
may be indicte<l for an attempt to commit the offence. 1 Deacon, 643. 
See Reg. v. Martin, 2 Mood. C, C. 123 ; 9 C. & P. 213, 215. Thus, 
i\\Q procuring of indecent ])rint8with intent to sell them is an indict- 
able inisdcmcanor ; but the merely keeping and preserving them with 
that intent is not. Dugdale v. lleg., 1 E, db B. 435 ; Dears. C. C, 
64. Bo, the mere possessthn of base coin with intent to utter it is not 
indictalde. R. v. Heath, R. db R, 184 ; hit see now 2 Will. 4^ c. 34, 
8. 8, 2>ost. 

If a ^tutc prohibit a matter of public grievance, or command a 
matter of public convenience (such as the repairing of highways or 
the like), all acts or omissions contrary to the ])r()hibition or command 
of the statute, being misdemeanors at common law, are punishable by 
indictment, if the statute specify no other mode of proceeding. 2 Hawk, 
c. 25, 8. 4 : R. v. Davis, Say. 1 33 ; and see R. v. Sainshury, 4 T. R. 
457. And if the statute specify a mode of proceeding different from 
that by indictment, then, if the matter were already an indictable 
offence at common law, and the statute introduced merely a different 
mode of prosecution and punishment, the remedy is cumulative, and 
the prosecutor has still the option of proceeding by indictment at com- 
mon Jaw, or by the mode pointed out by the statute ; R. v. Robinson, 

2 Burr. 799 : R. v. Wigg, 1 Ld. Ray in. 1165 ; 2 Salk. 460: R. v. 
Baline, 1 Cowp. 648 : R. v. Carlile, 3 B. Aid. 161 ; and see 2 Hale, 
191 ; 1 Saund. 195, n. (4) : or even if a statute prohibit, under a 
penalty, an act which was before lawful, and a subsequent statute, 
R. v. Boy all, 2 Burr. 8,32, or the same statute, in a subsequent sub- 
stantive clause, ordain a mode of jiroceeding for the penalty different 
from that by indictment, the ])ro'«ecutor may, notwithstanding, pro- 
ceed by indictment upon the prohibitory clause, as for a misdemeanor 
at common law, or he'mav proceed in the manner pointed out by the 
statute at his option ; 2 Hale, 171 ; R. v. Wright, 1 Burr. 543 ; and 
see R. V. .fanes, 2 Str, 1146 : R. y.HJarris, 4 T. R. 205 ; Reg, v. Bu- 
chanan, 7 Q. B. 883. Bo where a statute, in one clause, declares 
an act to be a public nuisance, it is indictable, though a subsequent 
clause subject it to a penalty or make it abatcable. Reg. v. Vraw- 
shaw, 1 liell, C. C. 30.3 ; sec R. v. Gregory, 5 B. db A d. 555. But if 
the Kianner of proceeding for the penalty be contained in the same 
clause which prohibits the act, the mode of proceeding given by the 
statute must be pursued, and no other ; for the express mention of any 
other mode of proceeding impliedly excludes that of indictment. R. 
V. Robinson, 2 Burr. 805 : R. v. Buck, 1 Str. 679. If a statute make 
that felony which before was a misdemeanor only, the misdemeanor 
is merged, and cannot be prosecuted. R. v. Cross, 1 Ld. Raym.lll ; 

3 Salk. 193. C)r if a later statute again describes an offence created 
by a former statute, and affixes to it a different punishment, varying 
tfie procedure, and giving an appeal where there was no appeal before, 
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the prosecutor must proceed for the offence under the later statute. 
MicheM V. Browriy ElliSy 207. But if, in the case of a common- 
law misdemeanor, a new mode of punishment or new mode of pro- 
ceeding merely be directed, without altering the class of the offence, 
the new punishment or new mode of proceeding is cumulative, and the 
offender maybe indicted as before for the common-law misdememior. 
It. V. Carlile^ 3 B. d; Aid. IGl. Where a statute enabled the King fTi 
council to inaJte certain orders relating to quarantine, a disobcalicnco 
of these orders was holdcn to be a misdemeanor at common law, and 
indictable as such. It. v. UarnSj 4 T. It. 202. So, where a corpora- 
tion were authorized bv a public statute to make a towing-path on the 
side of a river, it was holden to be a misdemeanor at common law to 
obstruct the corporation in the execution of the powers given them by 
the statute, and of course indictable. It. y. Smithy 2 Doug, 441. See 
Com. Dig. Lulictnirnt^ (D.) ; 1 Russell^ 44-49. 

By the rejjdid of the statute on which an indictment is framed, though 
it take place after the finding of the bill, (Imt before plea pleaded,) 
the proceedings fall to the ground, and no judgment can be pronounced. 
Reg.\. Denton^ Dcdrs. C. C. 3 ; 18 Q. B. 7G1 ; see Rex v. Sf. Mawgan 
in Meneage., ^ A. & E. 49G. But an indictment will not lie for a mere 
private injury against an individuid : as for enticing away WIs appren- 
tice ; R. v. Danui.^ 1 Salh. 380 ; entering his close, digging the ground, 
erecting a shod thereon, expelling him and keeping him out of posses- 
sion ; It. V. SU)ri\ 3 Burv. 1G98 : R. v. Bahe., Id. 1731 ; pulling the 
thatch off a dwelling-house, of which he was in peaceable possession ; 
R. V. Athins^ 3 Burr. 170G, 1707 ; for excluding commoners by en- 
closing, Cro. EUz. DO, or the like : the remedy for injuries of this 
dcscri]>tioii is by action only, unless they in some measure concern the 
Queen, or are accomjianied by circumstances which amount to a breach 
of the peace. Anon. 3 S<dk. 187. So an indictment will not lie for 
the infringement of rights which arc merely private, though regulated 
by a public statute ; It. v. Richards, 8 T, It. G34 ; nor for an act 
prohibited by a j^rivate statute, which tends merely to the damage of 
a particular individual ; R. v. Parkin, 1 Sid. 208, 209 ; nor will it lie 
for a mere breach of the bye-laws or customs of a corporation. R. v. 
Sharj/les, 4 T. It. 777 ; It. v. George, 3 Salk. 188. See Com. Dig. In- 
dictnunl, (^E.) ; 1 Russ. 49-52. 

For the following ofTenccs — perjury, subornation of perjury, con- 
spiracy, obtaining money or other j)roperty by false pretences, keeping 
a gaming house or disorderly house, or indecent assault, no indictment 
can now be preferred without the authorization of a judge or of the 
attorney- general, or unless the accused has been committed or de- 
tained m custody, or has been bound by recognizance to answer an 
indictment for such offence ; 22 <€• 23 Viet. c. 17, «, 1. 


• ^ECT. 2. 

AGAINST WHOM AN INDICTMENT LIES. 

An indictment lies against all persons who actually commit, or wffo 
procure or assist in the commission of crimes, or who knowingly har- 
bour an offender ; for each, in contemplation of law, is guilty, and 
liable to punishment according to the paii; which he takes in the per- 
petration of the offence. The capability of committing crimes, how- 
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ever, presupposes an act of understanding, and an exercise of will ; 
and therefore, as no person can be excused from the penalties attach- 
ing upon the disobedience of the law, unless expressly designated and 
exempted by the law, the law has defined what persons and actions are 
privileged or exempted from the severity of the general punishment of 
penal laws, in respect of their incapacities or defects, whether natural, 
Weeted, accidental, or by reason of civil subjection. A coq^oration 
aggreigate may also be indicted, by their coiporatc name, for breaches 
of duty, whether in the nature of a nonfeasance, such as the non-repair 
of highways or bridges which it is their duty to repair ; Reg. v. Bir- 
mimjham and Gloncester Railway Company^ 9 C. P. 409 ; 2 Q. P. 
47 ; 2 G. D. 230 ; or of a misfeasance, such as the obstruction of 
a highway by a railway company in a manner not authorized by their 
act of parliament. Rejj. v. Great North of Englaml Railway Com- 
pany^ 9 (J. B. 315. It would seem, also, that a coq)oration may be 
indicte<l by its corporate name, and fined, for an assault (*ommittcd, or 
a libel jmblished by its order. Bee Eatdem Counties Railway Com- 
pamj V. Broow.^ 0 Exeh. 314 : Whitfield v. South- Eastern Railway 
Company^ E..^ B. cf; E. 115. * 

Wc proceed to consider the liability of the respective parties to an 
offence, and the several grounds of exemption from punishment, under 
the following heads : — 

Principals in the first degree.'] — The general definition of a prin- 
ci])al in the first degree is, one who is the actor or actual perpetrator 
of the fact. 1 ILde^ 233, 015. But it is not necessary that he should 
be actually present when the offence is consummated ; for if one lay 
poison ]mr])osely for another who takes it and is killed, he who laid 
the [)oison, though absent when it was taken, is a principal in the first 
degree. Vanxs co.se, 4 Rep. 44 b ; Post. 349 : R. v. Harley^ 4 C. & 
P. 2()9. So, it is not necessary that the act should be perpetrated 
with his own hands ; for if an offence bo committed through the 
medium of an innocent agent, the employer, though absent when the 
act is done, is answerable as a principal in the first degree. See R. 
v. Giles, 1 Mood. C, C. IGG : Reg. v. Michael, 2 Mood. C. C. 120 ; 
9 C. P. 35G : Reg. v. Clifford, 2 C. cO K. 202. Thus, if a child 
under the age of discretion, or any other instrument excused from the 
responsibility of his actions by defect of understanding, ignorance of 
the fact, or other cause, be incited to the commission of murder or any 
other crime, the inciter, though absent when the fact was committed, 
is, ex necessitate, liable for the act of his agent, and a principal in the 
first degree. Post. 349 ; 1 Ilawh. c. 31, s. 7 : R. v. Palmer, 1 N. R. 
9G ; 2 Leach, 978. 3ut if the instrument be aware of the eonse- 
qucnccs of his act, he is a principal in the first degree, and the em- 
ployer, if he be absent when the fact is committed, is an accessory 
before the fact ; R. v. Stewart, R. db R. 3G3 : Reg. v. Willia7ns, 

1 Den. C. C. 39 ; 1 C. cf? K. 589 ; or, if he be present, as a principal 
in the second degree ; Post. 349 ; unless the instrument concur in the 
act merely for the purpose of detecting and punishing the employer, 
in which case he is considered as an innocent agent. Reg. v. Bamien, 

2 Mood, a a 309 ; 1 C. d; K. 295. 

Principals in the second degree ^ — ^Principals in the second degree 
are those who are present, aiding and abetting, at the commission of 
tlie fact. 

Presence, in this sense, is either actual or constmetive. It is not 
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necessary that the party should be actually present, an ear or eye- 
witness of the transaction ; lie is, in construction of law, present, 
aiding and abetting, if, with the intention of giving assistance, he 
be near enough to afford it, should the occasion arise. Thus, if he 
be outside the house watching, to prevent surprise, or the like, whilst 
his companions are in the house committing a felony, such cOii^ 
striictive presence is suflicient to make him a principal in the ^.cond 
degree. Fost. 347, 350. See R. v. Borthicick^ 1 Doiigl. 207 ; 1 
Leack^ Of) ; 2 Hawk, c. 29, ss. 7, 8 ; 1 Runn. 31 ; 1 JJale, 555 : R, 
V. Gogerhj^ R. <f; R. 343 : R. v. Qwen^ 1 Mood. C, C. 290. , Hut he 
must be siiiliciently near to give assistance ; R. v. Stewart., R, d* R. 
3G3 ; and the mere circumstance of a party going towards a place 
where a felony is to bo committed, in order to assist to carry off the 
])roperty, ami assisting in carrying it off, will not make him a prin- 
cipal in the second degree, unless, at the time of the felonious taking, 
lie were within such a distance as to be aide to assist in it. R. v. 
K(dly, R. fO R. 421 ; 1 Russ. 27. So, where two persons broke open 
a wafe.house, and stole thereout a (piantity of butter, winch tliey 
carried along the street thirty yards, and tlien fetched the prisoner, 

who, being aiiprised of the robbery, assisted in carrying \'iway the 
jiroperty, it was holdcn that he was not a principal, but only an 
accessory. R. v. King, R. db R. 332. See R. v. M'Mttkin, Jfnd.: 
R. v. Fge7\ 2 Fast^ P. C. 767. And although an act be committed 
in pursuance of a previous concerted plan between the parties, those 
who are not present, or so near as to be able to afford aid and assist- 
ance at the time when the offence is committed, are not principals, 
but accessories before the fact. R. v. Soares^ R. d; R. 25 : R. v. 
Doris, Id. 113 : R. v. Else, Id. 142 : R. v. Bade.ock. Id. 249 : R. v. 
Manners, 7 C. d: P. 801 : Reg. v. Howell, 9 61 d P. 437 : Reg. v. 
Tuekwell, C. d Mar. 215. 8o, if one of them have been appro- 

bended before, the commission of the offence by the other, lie can be 
considered only as an accessory before the fac,t. Reg, v. Johnson, 
C. d Mar. 218. But jirescncc during the whole of the transaction 
is not necessary ; for instance, if several comliine to forge an instru- 
ment, and each executes by himself a distinct part of the forgery, 
and they are not together when the instrument is completed, they 
are, nevertheless, all guilty as principals. R. v. Bing leg, R. cfs It. 
44G. See 2 East, P. C. 768. As, if A. counsel B. to make the 
l»aper, C. to engrave the plate, and D. to fill up the names of a 
forged note, and#hey do so, each without knowing that the others 
are employed for that purpose, B., C. and U. may be indicted for 
the forgery, and A. as an accessory ; R. v. Dade, 1 Mood. C. C. 307 ; 
for, if several make distinct parts of a forged instrument, cai'h is a 
principal, though he do not know by whom the other parts are exe- 
cuted, and though it is finished by one alone in the absence of the 
others. R. v. Kirkwood, 1 Mood. C. C. 304. See Reg. v. Kelly, 2 
C. d K. 379. 

There must also be a participation in the act ; for although a man 
be present whilst a felony is committed, if he take no part in it and 
do not act in concert with those who commit it, he will not be a 
principal in the second degree, merely because he did not endeavour 
to prevent the felony, or apprehend the felon. 1 Hale, 439 ; Font. 
360. It is not necessary, however, to prove that the party -actually 
aided in the commission of the offence ; if he watched for his com- 
panions in order to prevent surprise, or remained at a convenient dis- 
tance in order to favour their escape, if necessary, or was in such a 
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fittuation as to be able readily to come to their assistance, the know- 
ledge of which was calculated to give additional confidence to his 
companions, in contemplation of law, he was present aiding and abet- 
ting, So, a participation, the result of a concerted design to commit 
a^specific ofl&iice, is sufficient to constitute a principal in the second 
^^•ee. Thus, if several act in concert to steal a man’s goods, and he 
is mdtlced b^ fraud to trust one of them, in the presence of the 
others, with the possession of the goods, and then another of the 
party entice the owner away, that he who has the goods m^ carry 
them oif,«ill are guilty as principals. R. v. Stamlhy^ R. & Jfl. 305 ; 
1 Ru8B, 29 : R. v. Passey^ 7 C. & P. 282 : R. v. Lockett^ Id. 300. 
So, it has been holden, that to aid and assist a person, to the jurors 
unknown, to obtain money by ring-dropping, is felony, if the jury 
find that the prisoner was confederate with the person unknown to 
obtain the money by means of the practice. R. v. Moore^ 1 Lea('\ 
314. So, if two persons driving carriages, incite each other to drive 
furiously, and one of them run over and kill a man, it is manslaughter 
in both. Reg. v. Swindall^ 2 C. & K. 230. If one encourage 
another to commit suicide, and be present abetting him while he does 
80, such person is guilty of murder as a principal ; and if two i)er- 
Rons encourage each other to self-murder, and one kills himself, but 
the other fails in the attempt, the latter is a i)rincipal in the murder of 
the other. R. v. DysoUy R. & R. 523. Sec R. v. RnB^dl^ 1 Mood. 
C. C. 356 : Reg. v. Alison^ 8 C. P. 418. So, likewise, if several 
persons combine fowm unlawful purpose, or for a i)urpo8e to be carried 
into effect by unlawful means ; see Fosf. 351, 352 ; particularly, if it 
be to be carried into cfiect notwithstanding any opposition that may 
be offered against it ; Fast. 353, 351 ; and one of them, in the prosecu- 
tion of it, kill a man, it is murder in all who are present, whether they 
actually aid or abet or not (^sec the SesHinghiir.it diousc case, 1 ITale, 
461), provided the death were caused by the act of some one of the 
party in the course of his endeavours to cfiect the common object of 
the assembly. 1 llaxch. c, 31, s. 52 ; Fast. 352 : R. v. Jfodg.wn, 1 Leach, 
6 ; R. v. Plummer, Kel. 109. But the act must be the result of the 
confederacy ; for, if several arc out for the purpose of committing a 
felony, and, upon alarm and pursuit, run different ways, and one of 
them kill a pursuer to avoid being taken, the others are not to be con- 
sidered as principals in that offence. R. v. White, R. d? R. 00. Thus, 
where a gang of poachers, consisting of the prisoners and AVilliarns, 
attacked a gamekeeper, beat him, and left him sPlseless upon the 
ground, but Williams returned, and whilst the gamekeeper was in- 
sensible upon the ground, took from him his gun, pocket-book, and 
money. Park, J., held that this was robbery in Williams only. R. 
V. Haiokim, 3 C. d P. 302. The purpose must also be unlawful ; 
for, if the original object be lawful, and be prosecuted by lawful means, 
should one of the party in the prosecution of it kill a man, although 
the party killing, and all those who actually aid and abet him in the 
act, may, accoming to circumstances, *be guilty of murder or man- 
slaughter, yet the other persons who are present, and who do not ac- 
tually aid and abet, are not guilty as principals in the second degi*ee. 
Post 354, 355 ; 2 Hawk. c. 29, s. 9. 

A mere participation in the act, without a felonious participation 
in the design, will not be aufficient 1 East, P. C. 258 ; R. v. Plum- 
mer, Kel. 109. Thus, if a master assault another with a malice pre- 
pense, and the servant, ignorant of his master’s felonious design, take 
part with him, and kill the other, it is manslaughter in the servant. 
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and murder in the master. 1 Ilale^ 446. So, on an indictment under 
the statute 1 Viet. c. 85, 8. 2, charging A. with the capital offence ot 
indicting a bodily injury dangerous to life, witli intent to coijmit 
murder, and B. with aiding and abetting him, it was held to be essen- 
tial, to make out ^le charge as against B., that he should have been 
aware of A.’8 intention to commit murder, lieg. v. Cruise^ 8 C. d 
541. 

In the case of murder by duelling, in strictness both of the seconds 
are principals in the second degree ; yet Lord Hale considers, that as 
far as relates to tlie second of the party killed, the rule of law in this 
respect has been too far strained ; and he seems to doubt whc^lier sucli 
second should be deemed a principal in the second degree. 1 
422, 452. However, in a late case it was holden by J., 

tliat all persons present at a prize-tight, having gone tfiither wdth the 
purpose of seeing the prize-tighters strike each other, were principals 
in the breach of the j)caoe ; R. v. Perkins^ 4 C. rO P. 537 ; see R. v. 
Murphy^ 6 C. d P. 10.3 ; and upon the same principle, the seconds 
in a ihiel, being participators in an unlawfid act, would both be guilty 
of murder, if death w’cre to ensue ; and so the law was laid down in 
Reg. V. Young ^ 8 C. d P. 645, and in Reg. v. Cmkhj.^ 1 C. d K. 210. 
If the principal was insane at the commission of the act, no person 
can be convicted as an aider and abettor of his act. Reg. v Tgler^ 8 

C. d P. 616. (See post^ p. 13.) But where an insane man collected 
together a number of persons, who armed themselves with a common 
purpose of resisting the lawful authorities, and in their presence ho 
shot a peace-officer who came to apprehend hiin^under a warrant, it 
was held that tliey were guilty of murder as princijials in the first 
degree ; and that no appreliension of personal danger to tlieinselves 
from him furnished any excuse to them for assisting in his illegal 
acts. Id. 

Aiders and abettors were formerly defined to be accessories at tho 
fact, and could not have been tried until the principal had been con- 
victed or outlawed. Post. 347. But this doctrine is exploded ; and 
it is now settled, that all those who are ])resent aiding and abetting 
when a felony is committed, are principals in tlie second degree, and 
may be arraigned and tried liefore tho principal in the tirst degree has 
been found guilty ; 2 llale^ 2i^3 ; and may be convicted, though the 
party charged as principal in the first degree is acquitted. R. v. 
Taylor.^ 1 Leaeh^ 360 : Benson v. Qtfiey^ 2 S/iow. 510 ; 3 Mod. 121 ; 
R. V. Walllsy Salk. 334 : R. v, Towle, R. d R. 314 ; 3 Price, 145 ; 
2 Marsh. 465. 

In treason, and in offences below felony, and in all felonies in 
which the punishment of principals in the first degree and of princi- 
pals in the second degree is the same, the indictment may charge all 
who are present and abet the fact as principals in the first degree, 2 
Hawk, c, 25, s. 64, (see MackaUy's case, 9 Co. 67 5,) provided the 
offence permit of a participation ; Fosl. 345 ; or specially as. aiders 
and abettors. Reg. v. Crishc^n, C. d Mar. 187. But where by par- 
ticular statutes the punishment was diiierent, then principals in the 
second degree must have been indicted specially as aiders and abet- 
tors. 1 East, P. C. 348, 350 : R. v. Sterne, 1 Leach, 473. If indicted as 
aiders and abettors, an indictment charging that A. gave the mortal 
blow, and that B., C. and D. were present aiding and abetting, would 
be sustained by evidence that B. gave the blow, and that A., C. and 

D. were present aiding and abetting ; and even if it appeared that the 
act was committed by a person not named in the indictment, the aiders 
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and abettors might nevertheless be convicted. R. v. Borthwick^ Doug, 
207 ; 1 East, P. C. 350. See Reg. v. Swindall, 2 C.dK. 230. And 
the ^me, though the jury say that they are not satisfied which gave 
the blow, if they are satisfied that one of them did, and that the 
others were present aiding and abetting. Re^. v. Downing^ 1 Den. 
G. C. 52 ; ’2 U. dt K. 382. Where a prisoner was convicted upon an 
indictpient which charged liim with a rape as a principal in the first 
count, and as an aider and abettor in the second, it was holden that 
the conviction upon the first count was good. R. v. Folkes^ 1 Mood. 
C. C. 354 : R. v. Gray, 7 C. db P. 164. See Reg. v. Orlttham, Reg. v. 
Domdngf mipn. lly 24 d; 25 Viet. c. 94, 8. 8, whosoever shall aid, 

abet, counsel or procure the commission of any misdemeanor, whether 
the same be a inisdemeaiiQr at common law, or by any act passed or 
to be passed, sliall be liable to be tried, indicted and punished as a 
principal oftende?. 

Accessories before the fact.l — An accessory before the fact is he 
wlio, being absent at tlie time of the felony committed, doth yet 
procure, counsel, command or abet another to commit a felony. 1 
//rt/e, 615. 

If the party be actually or constructively present when the felony 
is committed, he is, as we have seen, (aw/c, p. 4,) an aider and abettor, 
and not an accessory before the fact ; for it is essential to constitute 
the offence of accessory, that tlic party should be absent at the time 
the offence is committed. 1 Ilale^ 615 : R. v. Gordon, 1 Leaeh, 515 ; 
1 East, P. a 352. ♦ 

The ]:)rocurcment may be personal, or through the intervention of 
a third jicrson ; Post. 1 25 : R. v. Earl of Somerset, 1 9 St. Tr. 804 : 
R, v. Cooj)cr, 5 C. tO P. 535 ; it may also be direct, by hire, counsel, 
command, or conspiracy ; or indirect, by evincing an express liking, 
aj)probation, or assent to anotlier’s felonious design of committing a 
felony ; 2 Jlawlc. c. 29, s. 16 ; but the bare concealment of a felony 
to be committed will not make the party concealing it an accessory 
befoi’e the fact ; 2 Hawk. c. 29, s. 23 ; nor will a tacit acquiescence, 
or words which amount to a bare permission, be sufficient to constitute 
this offence. 1 JTale, 616. The procurement must be continuing ; 
for if the procurer of a felony repent, mid, before the felony is com- 
mitted, actually countermand his order, and the principal notwith- 
standing commit the felony, the original contriver will not be an 
accessory. 1 Hale, 618. ij^o, if the accessory order or advise one 
crime, and the princij)al intentionally commit another ; as, for in- 
stance, to burn a house, and instead of that he commit a larceny ; or, 
to commit a crime against A., and instead of so doing he commit the 
same crime against 11. — the accessory will not be answerable ; 1 Hale, 
617 ; but, if the jirincipal commit the same offence against B. by 
mistake, instead of A., it seems it would be otherwise. Post. 370 et 
seq.; but see 1 Hale, 617 ; 3 Inst. 51. But it is clear that the acces- 
sory is liable for all that ensues upon tjie execution of the unlawful 
act commanded ; as, for instance, if A. command B. to beat C., and 
he beat him so that he dies, A. is accessory to the murder. 4 Bl. 
Com. 37 ; 1 Hale, 617. Or, if A. command B. to burn the house of 
0., and in doing so the house of D. is also burnt, A. is accessory to 
the burning of D.’s house. R. v. Saunders, Plowd. 475. So, if the 
offence commanded be effected, although by different means from 
those commanded ; as, for instance, if J. W. hire J. S, to poison A., 
t and, instead of poiiioning him, he shoot him, J. W. is, nevertheless, 
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liable as accessory. Ihsf. 369, 370. Where the procurement is 
through an intermediate agent, it is not necessary that the accessory 
shoula name the person to be procured to do the act. Ji. v. Cooper. 
5 a d' P. 535. 

Several persons maybe convicted on a joint charge against them as 
accessories before the fact to a particular felony, though the only 
evidence against them is of separate acts done by eacli at s^)arate 
times and places. Peg. v. Barber, 1 C. d K. 442. 

It may be necessary to observe, that it is only in felonies that there 
can be accessories : in high treason, every instance of incitement, etc., 
which in felony would make a man an accessory before the fact, will 
make him a principal traitor ; Post. 341 ; and he must be indicted as 
such. 1 Hale, 235. Also, all those who in felony would be acces- 
sories before the fact, in offences under felony are principals, and 
indictable as such. 4 Bl. Com. 36 : Reg. v. Clayton, 1 C. d K. 128 : 
Reg. V. Moland, 2 Mood. C. C. 276 : Reg. v. Greenwood, 2 Den. C. C. 
453. In manslaughter, however, there can be no accessories before 
the diet, for the offence is sudden and unjiremeditatcd ; and therefore, 
if A. be indicted for murder, and B. as accessory, if tlie jury hud A. 
guilty of manslaughter, they must acquit B. 1 Hale, 347, 450, 616. 

Formerly an accessory could not, without his OAvn consent, unless 
tried with the principal, be brought to trial until the guilt of his prin- 
cipal had been legally ascertained by conviction (1 Anne, st. 2, c. 9) 
or outlawry. Post. 360 ; 1 Jfale, 623. But now, whosoever shall 
counsel, procure, or command any other person tp commit any felony, 
whether the same be a felony at common law, or by virtue of any act 
passed or to be passed, shall be guilty of felony, and maybe indicted 
and convicted either as an accessory before the fact, with the ])rincipal, 
f>r after the conviction of the principal,’ or for a substantive felony, 
whether the principal shall or shall not have bScn previously con- 
victed, or shall or shall not be amenable to justice, and may be 
punished in the same manner as if convicted as an accessory to the 
felony : 24 d 25 Viet. c. 94, h. 2 : provided that no i)crson who sffall 
be once duly tried, either as an accessory before the fact or for a sub- 
stantive felony, shall be liable to be afterwards prosecuted for the same 
offence. Jd. s. 1. And if any principal offender shall be in anywise 
convicted of any felony, it shall be lawful to ju'oceed against any ac- 
c(}ssory, either before or after the fact, in the same manner as if such 
j)rincipal felon had been attainted thereof, notwithstanding such prin- 
cipal felon shall die, or be pardoned, or otherwise delivered before 
attainder ; and every such accessory shall upon conviction sufier the 
same punishment as he would have suffered if the principal had been 
attainted. Id. 8. 5. The 2nd section of this statute only applies 
where the accessory might at common law have been indicted with, 
or after the conviction of, the principal ; and therefore, where a de- 
fendant was indicted as an accessory before the fact to the murder of 
S. W., she having by his procurement killed herself, it was *holden 
that a like statute did not apply. R. v. Russell, 1 MootL C. C. 356 ; 
Reg. V. Leddington, 9 C. d P. 79. Bift by the 1st section it is 
enacted, that “ whosoever shall become an accessory before the fact 
to any felony, whether the same be a felony at common law or by 
virtue of any act passed or to be passed, may be indicted, tried, con- 
victed and punished in all respects as if he were a principal felon 
so that the conviction of the principal is not now in any sense a con- 
dition precedent to the conviction of the accessory. R, v. Htiglies, 



10 Indictment, 

1 Btll^ C. C. 242. Wlicre the principal and accessory are tried 
together, one being charged as principal and the other as accessory 
(which will now, probably, never occur), “ if the principal plead 
otherwise than the general issue, the accessory shall not be bound to 
answer until the principal’s plea be first determined.” 9 Zf. 7, c. 19 ; 
T Hale^ 624 ; 2 Inst. 184. Where the principal was indicted for 
burglary and larceny in a dwelling-house, and the accessory was 
charged in the same indictment as accessory before the fact to the said 
felony and burglary^'' and the jury acquitted the principal of the 
burglary, but found liim guilty of the larceny ; it seems the judges 
wore of opinion that the accessory should have been acquitted ; for 

the mdictment charged him as accessoiy to the burglaiy only, and 
the principal being acquitted of that, the accessory should have been 
acquitted also. B. v. Dannelly and Vmtghan^ R. & R. 310 ; 2 
Marsh. 571. Where tlirce persons were charged with a larceny, and 
two others as accessories, in one count, and the latter were also charged 
separately in other counts with substantive felonies, it was held that, 
although the principals were acquitted, the accessories might be*con- 
victed on the latter counts. Reg. v. Pulham^ 9 C. P. 281. And 
now, by the 6th section of the 24 <€* 25 ViH. c. 94, it is enacted, 
that “ any number of accessories at different times to any felony, and 
any number of receivers at different times of property stolen at one 
time, may be charged with substantive felonies in the same indictment, 
and may be tried together, notwithstanding the principal felon shall 
not be included in the same indictment, or shall not be in custody or 
amenable to justice.” 

If a man be indicted as accessory in the same felony to several per- 
sons, and be found accessory to one, it is a good verdict, and judgment 
be passed upon Lord Sanchar^ 9 Co. 189 ; Fast. 301 ; 

1 Ilale^ 624. 

Accessories after the fact.'] — An accessory after the fact is one who, 
knowing a felony to have been committed by another, receives, re- 
lieves, comforts, or assists the felon. 1 i/Vt/c, C18 ; 4 Bl. Coin. 37 ; 

2 Hawk. c. 29, s. 1 ; 3 P. Wins. 475. Any assistance given to one 
known to be a felon, in order to hinder his apprehension, trial, or 
punishment, is sufficient to make a man an accessory aftcT the fact ; 
as, for instance, that he concealed him in the house ; Datt. 530, 531 ; 
or shut the door against his ])nrsucrs, until he should have an opi)or- 
tunity of escaping ; 1 Ilale^ 619 ; or took money from him to allow 
him to escape ; 9 II. 4, pi. 1 ; or supplied him with money, a horse, or 
other necessaries, in order to enable him to escape ; Hales Sum. 21 8 ; 
2 Hawk. c. 29, s. 26 ; or that the principal >vas in prison, and J. W. 
bribed the gaoler to let him escape, or conveyed instruments to him 
to enable him to break prison and escape. 1 Hale, 621. 

But merely suffering the principal to escape will not make the party 
an accessory after the fact ; for it amounts at most but to a mere omis- 
sion. 9 H. 4, 2^. 1 ; 1 Hale, 619. So, tf a person supply a felon in 
prison with victuals or other necessaries for his sustenance ; 1 Hale, 
620 ; or relieve and maintain him if he be bailed out of prison ; Id. ; 
or if a physician or surgeon professionally attend a felon sick or 
wounded, although he know him to be a felon ; 1 Hale, 332 ; or if 
a person speak or write in order to obtain a felon’s pardon or deliver- 
ance ; 26 Ass. 47 ; or advise his friends to write to the witnesses not 
^to appear against him at his trial, and they write accordingly; 3 
Inst, 139 ; 1 Hale, 620 ; or even if he himself agree, for money, not 
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to give evidence against the felon, Moor^ 8, or know of the felony 
and do not discover it ; 1 UaU^ 371, G18 ; none of these acts would 
be sufficient to make the pai'ty an accessory after the fact. lie must 
be proved to have done some act to assist the felon personally. 

Reg, V. Chappie^ 9 C. <jD P. 355. But if he employ another person 
to do so, he will be equally guilty as if he harboured or relieved him 
himself. R, v. Jarvis, 2 M. d; Roh, 40. » 

A wife is not punishable as accessory for receiving, etc. her husband, 
although she knew him to have committed felony ; 1 i/a/e, 48, G21 : 
Reg, V. Manning^ 2 C, & K. 903, n, ; for she is prcsunietl to act under 
his coercion. But no other relation of persons can excuse the wilful 
receipt or assistance of felons : a father cannot assist his child, a child 
his parent, a husband his wdfe, a brother his brother, aintister his ser- 
vant, or a servant his master. Id, Even one may make himself an 
accessory after the fact to a larceny of his own goods, or to a robbery 
on himself, by harbouring the thiel, or assisting in his escape. Fast, 
123; Cromp, 41 h,pl, 4 <C* 5. If the wife alone, the husband being 
ignotant of it, receive any other person being a felon, the wife is ac- 
cessory, and not the husband. 1 Hale, G21. And if the husband and 
wife both receive a felon knowingly, it shall be adjudged only the act 
of the husband, and the wife shall be acquitted. Id. 

To constitute this offence, it is necessaiy that the accessory have 
notice, direct or implied, at the time he assists or comforts the felon, 
that he had coininitted a felony. 2 lIuivL c. 29, i?..32. It is also 
necessary, that the felony be complete at the time the assistance is 
given ; for, if one wound another mortally, and, after the wound 
given, but before death ensues, a person assist or receive the delin- 
quent, this does not make him accessory to the homicide ; for until 
death ensues no felony is committed. 2 Hawk. c. 29, s. 35 ; 4 Bl, 
Com. 38. 

In high treason there arc no accessories after the fact, those who 
in felony would be accessories after the fact being principals in high 
treason {ante, p. 8) ; yet, in their progress to conviction, they must bo 
treated as accessories, and indicted specially for the receipt,.ctc., and 
not as principal traitors. 1 Hale, 238. Ho, in offences under felony, 
there are no accessories after the fact ; 1 Hale, G13 ; although, if the 
act of the receiver amount to a rescue, or to obstructing an officer of 
justice in the execution of his duty ; or the like, he would undoubtedly 
be indictable for it as for a misdemeanor. 2 Hawk. c. 29, s. 4. Ac- 
cessories after the fact could not, until the stat. 11 cD 12 Viet. c. 4G, be 
tried before the conviction of their principal, unless they consented to 
it. 1 Hale, G23 ; 2 Hawk. c. 29, s. 45. But they might be tried 
with their principal ; 1 Hale, G23 ; or separately, after the principal 
had been convicted ; and having been once duly tried, they could not 
be again indicted or tried for the same offence. (7 6r. 4, c. G4, s. 10.) 
And now, by the 24 25 Viet. c. 94, s. 3, (re-enacting the 2nd section 

of the above statute 11 <£r 12 Viet, c, 4G,) whosoever shall become 
an accessory after the fact t<f any felony, whether the same be a felony 
at common law or by virtue of any act passed or to be passed, may 
be indicted and convicted either as an accessory after the fact to the 
principal felony, together with the principal fedon, or after the convic- 
tion of the princi])al felon, or may be indicted and convicted of a sub- 
stantive felony, whether the principal ielon shall or shall not have been 
previously convicted, or shall or shall not be amenable to justice, and 
may thereupon be punished in like manner as any accessory after the 
&Gt to the same felony, if convicted as an accessory, may be punished : ^ 
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provided that no person who shall be once duly tried either as an acces- 
sory alter the fact or for a substantive felony, shall be liable to be after- 
wards prosecuted for the same offence. Id. s. 7. See s. 5, ante, p. 9. 

^ As to the joinder of several accessories after the faOt in the same in- 
dictiticnt, see 24 <& 25 Viet. e. 94, 6, ante, p. 10. 

• The receipt of stolen goods did not at common law constitute the 
receivQj.* an accessory, but tvas a distinct misdemeanor, punishable by 
fine and imprisonment ; 1 Hale, G20 ; and although, by several statutes, 
receivers were made accessories after the fact, and, by the (repealed) 
stat. 7 8. i6r. 4, c. 29, ss. 64, 55, 60, might in certain cases be indicted 

either jis accessories after the fact to felony, or for a substantive felony, 
or miglit be prosecuted for a misdemeanor, or punished upon summary 
conviction : {me now 24 25 Viet. c. 96, as. 91, 93, 97 :) yet the 

receipt of stolen goods is still a distinct and separate offence, and as 
such will be considered hereafter. 

Infanta .'] — It is a general rule, that infants under the age of dis- 
cretion are not punishable by any criminal prosecution whatever ; 
Mirr. e. 4, «. 16 ; 1 Hale, 27 ; 1 Ilawh. c. 1, s. 1 ; but the age of 
discretion, by the law of England, varies according to the nature of 
the offence. 

Within the age of seven years no infant can be guilty of felony, or 
be punished for any capital offence ; for, within that age, an infant is, 
by presumj)tion of law, doli incapax, and cannot be endowed with 
any discretion ; against which presumption no averment shall be re- 
ceived: Reij. 309, 5; 1 Hah, 27, 28; 4 Bl. Coin. 23; Mitt. c. 4, 
a. 6 ; PIovhL 19 ; Fast. 349 ; Cowp. 222, ^23. Ikit the incapacity of 
inlants to do evil and contract guilt ceases upon their attaining the 
age of fourtciui years, at which age they arc presumed by the law to 
be doli eapacea, and capable of discerning good from evil, and are, 
with respect to their criminal actions, subject to the same rule of con- 
struction as others of more mature age. 1 Hale, 25 ; Doct. & Stu. 
e. 26 ; Co. Litt. 79, 171, 247 ; Dalt. 476, 5U5 ; 1 Hawk. c. 1, n. (1). 
lletwceu the age of seven and fourteen years an infant shall be deemed 
}yrimd facie to be doli incajxix, but malitia anj^plet a;tatem, and this 
presumption may be rebutted by strong and pregnant evidence of a 
mischievous discretion ; for the capacity to do evil and contract guilt 
is not so much measured by years and days, as by the strength of the 
delinquent’s understanding and judgment. 4 Bl. Com. 23 ; 1 Hah, 
25, 27. Thus, it is said that an infant eight years of age may be in- 
dicted for murder, and shall be hanged for it ; Dalt, Just. c. 147 ; and 
an infant between the age of eight and nine years was executed for 
arson, it appearing that he was actuated by malice and revenge, and 
had perpetrated the offence with craft and cunning. 1 Hah, 25. So 
a girl of thirteen was burnt for killing her mistress ; 1 Hah, 26 ; and 
where an infant, nine years of age, killed an infant of the like age, 
and confessed the felony, it appearing upon examination that he had 
hid both the blood and the body, the justices were of opinion that he 
might lawfully be hanged, but respited the judgment that he might 
be pardoned. Fitz. Car. 57. See R. v. Y&rk, Foat. 70 ; 4 Bl. Com. 
24 : R. V. Wild, 1 Mood. C. C. 452. But in cases of this nature the 
evidence of a mischievous discretion, to rebut the primd facie pre- 
sumption of law arising from nonage, should be clear and strong 
beyond all doubt and contradiction. 4 Bl. Com. 23 ; 1 Hah, 25, 27. 
Where a child between the age of seven and fourteen years is indicted 
^for felony, two questions are to be left to the jury : nrst, whether he 
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committed the offence ; and secondly, whether at the time he had a 
guilty knowledge that he was dping wrong. E, v. Owen, 4 C. tfc P. 
236. An infant under fourteen is presumed by law to be unable to 
commit a rape, and therefore cannot be found guilty of it ; for though 
in other felonies nialitia svpplet cetateni, yet, as to this particular act, 
the law presumes him impotent, as well as wanting in discretion. And 
this presumption was not affected by the stat. 9 4, c. 31, ss*lG, 17, 

which first made the offence complete upon proof of penetration, with- 
out evidence of emission ; E. v. Groombridge^ 7 C. cf* P. 582 ; nor is 
any evidence admissible to show that in fact the defendant had arrived 
at the full state of puberty, and could commit the offence. Ee^. v. 
Philips^ 8 C. & P. 736 : Eecj. v. Jordan^ 9 C. P. 118 : Evg. v. 
Brimilow^ Id. 366 ; 2 Mood. C. C. 122. But he may be a principal 
in the second degree, if he aid and assist in the commission of the 
offence, and it appeared that he had a mischievous discretion ; for the 
excuse of impotency will not in such case apply. 1 IIah\ 6.39 ; E. v. 
Eldernhaw, 3 C. P. 396. See Eeg. v. Allen, 1 D&n. C. C. 364. 

IiiPsome misdemeanors and offences that arc not capital, an infant is 
privileged, by reason of his nonage, if under twenty-one ; for instance, 
if the offence charged by the indictment be a mere nonfeasance (un- 
less it be such a thing as he is bound to do by reason of his tenure, or 
the like, as to rejmir a bridge, &c. ; see E. v. Sutton, ‘d A. d: E. 597 ; 
5 iV. & M. 353) ; then in some ca-ses he shall be privileged, if umler 
twenty-one, because laches shall not be imputed to him. Co. LUt, 
357 ; 4 Bl. Com. 22. But if he be indicted for any notorious breach 
of the peace, as riot, battery, or for perjury, or cheating, or the like, 
he is equally liable as a ))er|on of full age ; because, upon his trial, the 
court, ex officio, ought to consider whether he was doli cdpaoc, and 
liad discretion to do the act with which he is charged, 1 Hale, 20, 
21 ; 4 Bl. Com. 22-; 3 Bae. Ahr., Infancy, (//.) 

Persom nmi compotes mentis.'] — Every. person at the age of discre- 
tion is, unless the contrary be proved, presumed by law to b(i sane, and 
to be accountable for his actions. But if there be an incapacity, or 
defect of the understanding, as there can be no consent of the will, 
so the act cannot be culpable. I’his species of non-volition is either 
natural, accidental, or affected : it is either peq)etual or temporary ; 
and may be reduced to tliree general heads r 1. A nativitate, vel e/«- 
inentia naturalis ; 2. Dementia accldentalis, vel adventitia / 3. Dementia, 
affectata. 

1. Of the first, or dementia naturalis, is idiocy or natural fatuity. 
An idiot is one who is of rion-sane memory from his birth, by a perjK3- 
tual infirmity, without lucid intervals ; Co. Litt. 247 ; and those are 
said to be idiots who cannot number twenty, or tell the days of the 
week, who do not *know their fathers or mothers, or the like : but 
these instances are mentioned as tests of sanity only, and are not al- 
ways conclusive ; and, although idiocy or natural fatuity is in general 
sufficiently apparent, the quoetion, whether idiot or not, is a question 
of fact tnable by a jury, Bnc. Ahr., Idiot, {A.) ; Bro. Ahr., Idiot, 4, 
and ought to be clearly made out, in order to exempt the party from 
punishment. E. v. Arnold, 1 Euss. 9. One deaf and dumb from his 
birth, who has no means of learning to discriminate between right 
and wrong, or of understanding the penal enactments of the law, as 
applicable to particular offences, is by presumption of law an idiot ; 
but if it can be shown that he has the use of understanding, which 
many of that condition discover by signs, then he may be tried, and 
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Buffer judgment and execution, although great caution should be ob- 
served in such proceedings. 1 llale^ 34. See R. v. Jonea^ 1 Leac\ 
102*: R. V. Steel, Id, 451 ; Dy, 25 ; Moor, 4, pi, 12 ; F, N, B, 233 ; 
R, V. Esther Dysm, cor, Parke, «/., York Spr, Aaa, 1831 ; Mattheioa^ 
Dig, 410. 

^ 2. Adventitious insanity, or dementia accidentalia, proceeds from 
varioui^ causes, and is of several kinds or degrees ; it is either partial 
(an insanity upon some one subject, tlie party ])eing sane upon all 
others), or total ; pennanent (usually called madness), or temporary 
(the object of it being afflicted with his disorder at certain periods 
and vicissitudes only, with lucid intervals), which is usually denomi- 
nated lunacy. 3 Bac, Ahr, 8G. 

3. The vice of drunkenness, which produces a perfect though tem- 
porary frenzy or insanity, usually denominated dementia affectata, or 
acquired madness, will not excuse the commission of any crime ; and 
an offender under the influence of intoxication can derive no privilege 
from a madness voluntarily contracted, but is answerable to the law 
equally as if he had been in tiie full possession of his faculties J!t the 
time ; 1 Hale, 32 ; Co, Litt, 247 ; 1 Hawk, c*. 1 , s. G ; although it has 
been said, that upon an indictment for murder, the intoxication of the 
defendant may be taken into consideration, as a circumstance to 
show that the act was not premeditated. R, v. Grindley, 1 Russ. 8 : 
R, v. Thomas, 7 C. i^ 817 : R. v. Maikm, Id. 297 ; hut ace R. v. 
Cairoll, Id, 145. But, if the primaiy cause ot'the frenzy be involun- 
tary, or it have become habitual and conflrmed, this species of insanity 
will excuse the offender equally as the former descriptions of this 
malady, 'j'liiis, for instance, if a man throj^igh the uiiskil fulness of his 
physician, or the contrivance of his enemies, take that which produces 
a temporary frenzy, he will not, whilst under the influence of the 
frenzy, be accountable for his actions. So neither will he be liable to 
be jmnihlicd for any crime perpetrated under the influence of insanity 
which is hahttual and GximI, though caused by frequent intoxication, 
and originally contracted by his own act. 1 Hide, 32. 

We come now to consider the eftect of these dilferent kinds of in- 
sanity. Where the deprivation of the understanding and memory is 
total, fixed and permanent, it excuses all acts ; so likewise a man 
labouring under adventitious insanity is, during the frenzy, entitled to 
the same indulgence, in the same degree with one whose disorder is 
fixed and permanent. Beverley's case, Co. 125 ; Co. Litt. 247 ; 
1 Hale, 31. But the difliculty in these cases is to distinguish between 
a total aberration of intellect, and a partial or temporary delusion 
merely, notwithstanding which the patient may be capable of dis- 
cerning right from wrong ; in which case he will be guilty in the eye 
of the law, and amenable to punishment. Bartial insanity, says Lord 
Hale, is the condition of many, es]iecially of mehdicholy persons, who 
generally discover their defects in excessive fear and grief, and yet are 
not wholly destitute of the use of reason ; and this partial insanity 
seems not to excuse them in the commission of any crime. 1 Hale, 30. 
Doubtless, he adds, most persons that are felons of themselves, and 
others, are under a degree of partial insanity when they commit these 
offences ; it is very difficult to define the invisible line that divides 
perfect from partial insanity ; but it must rest upon circumstances 
duly to be weighed and considered both by the judge and the jury, 
lest, on the one side, there be a kind of inhumanity towards the 
defects of human nature, or, on the other side, too great an indul- 
^ gence given to great crimes. He concludes by suggesting, ^ the best 
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measure) that such a person as, labouring under melancholy distempers, 
hath yet as great understanding as ordinarily a child of fourteen years 
hath, is such a person as can be guilty of treason or felony. 1 JTale^ 
30, 412. ^ Upon this subject many cases have been decided, from 
which it is difficult to extract any precise or definite rule. See R, v. 
Ld. Ferrers^ 19 St Tr. 333 : R. v. Arnold^ 16 St Tr. 764 : R. v. Parker* 
CoUAll : R, V. Bowler^ Id. 673: R. v. BclUmjham^ Id. 636,«ylf/(?. : 
R. V. Hadfield^ Id. 680 : Reg. v. Oxford., 9 C. P. 625. It seems clear, 
however, that to excuse a man from punishment upon the ground of 
insanity, it must be proved distinctly that he was not capable of dis- 
tinguishing right from wrong at the time he did the act, and did 
not know it to be an offence against the laws of God and nature. See 
R. V. Offord, 5 C. d P. 168. If there be a partial degree of reason, 
a competent use of it sufficient to have restrained those i)assions which 
produce the crime ; if there be thought and design, a faculty to dis- 
tinguish the nature of actions, to discern the difference between moral 
good and evil — then he will be responsible for his actions. 1 Russ. 
13 : Reg. v. MNaughten., 10 Cl. & Fin. 200 ; 1 C. d K. 130, n. : Reg. 
V. Iligginson^ 1 C. d: K. 129. Whether the prisoner were sane or in- 
sane at the time the act was committed is a question of fact triable by 
the jury, and dependent upon the previous and contemporaneous acts 
of the party. Upon a question of insanity, a witness of medical skill 
may be asked whether such and such appearances i)roved by otlier 
witnesses are, in his judgment, symptoms of insanity ; but it has al- 
ways been considered as very doubtful whether he can be asked, 
whether from the testimony given, the act with which the prisoner is 
charged is, in his opinion, an act of insanity ; for that is the point to 
be decided by the jury. R. v. Rights R. R. 466. See also R. v. 
Searkj 1 3L dt Rob. 75. 

The above-cited case of Reg. v. 3INaughten gave rise to a discussion 
on this subject in the House of Lords, and the following questions were 
propounded to the judges, in relation to the law respecting alleged 
crimes cojnmittell by persons afflicted with insane delusion 

“ Ist. What is the law respecting alleged crimes committed by per- 
sons afflicted with insane delusion m respect of one or more particular 
subjects or persons ; as, for instance, where, at the time of the com- 
mission of the alleged crime, the accused knew he was acting con- 
trary to law, but did the act complained of with a view, under the 
influence of insane delusion, of redressing or revenging some supposed 
grievance or injury, or of producing some public benefit ? 

“ 2nd. What are tlm proper questions to be submitted to tlic jury, 
when a person, alleged to he afflicted with insane delusion respecting 
one or more particular subjects or persons, is charged with the com- 
mission of a crime, (murder, for example,) and insanity is set up as 
a defence ? 

“ 3rd. In what terms ought the question to he left to the jury as to 
the prisoner’s state of mind at the time when the act was committed ?' 

“ 4th. If a person, under aif insane delusion, as to tin* existing facts, 
commits an offence in consequence thereof, is he tliereby cxcuHcd ? 

“ 6th. Can a medical man, conversant with the disease of insanity, 
who never saw the prisoner previously to the trial, but who was pre- 
sent durin|| the whole trial, and the examination of all the witnesses, 
be asked his opinion as to the state of the prisoner’s mind at the timo 
of the commission of the alleged crime, or his opinion whether the 
prisoner was conscious, at the time of doing the act, that he was acting 
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contrary to law, or whether lie was labouring under and what delusion 
at the time ?” 

To these questions the judges (with the exception of Maule^ J., 
who gave on his own account a more qualified answer) answered as 
follows :~ 

^ To the first question Assuming that your Lordships’ inquiries 
are confined to those persons who labour unaer such partial delusions 
only, and arc not in other respects insane, wq are of opinion, that, not- 
withstanding tlie party did the act complained of with a view, under 
the influence of insane delusion, of redressing or avenging some sup- 
posed grievance or injury, or of producing some public benefit, he is 
nevertheless punishable; according to the nature of the crime com- 
mitted, if he knew, at the time of committing such crime, that he was 
acting contrary to law, by which expression we understand your 
Lordships to moan the law of the land.” 

To the second and third questions : — “ That the jury ought to be 
told in all cases that every man is presumed to be sane, and to possess 
a sufficient degree of reason to lie responsible for his crimes, unttl the 
contrary be proved to their satisfaction ; and that, to establish a de- 
fence on the ground of insanity, it must be clearly proved that, at the 
time of the committing of the act, the party accused was labouring 
under such a defect of reason, from disease of the mind, as not to know 
the nature and <piality of the act he was doing, or, if he did know it, 
that he did not know he was <loing what was wrong. The mode of 
putting the latter part of the question to the jury on these occasions 
lias generally been, whether the accused, at the time of doing the act, 
km!W the difference between right and wrong, which mode, though 
randy, if ever, leading to any mistake with the Jury, is not, as we con- 
ceive, so accurate when put generally, and in the abstract, as when 
j)ut as to the party’s knowledge of right and wrong in respect to the 
very act with which he is charged. If the question were to be put as 
to the knowledge of the accused, solely and exedusively with reference 
to tlio law of the land, it might tend to confound the Jury, by inducing 
them to believe that an actual knowledge of the law of the land was 
essential in order to lead to a conviction, whereas the law is adminis- 
tered upon the ])rinciplc that every one must be taken conclusively to 
know it without proof that he does know it. If the accused was con- 
scious that the act was one which he ought not to do, and if that act 
was at the same time contrary to the law of the land, he is punishable ; 
and the usual course, therefore, has been to leave the question to the 
jury, whether the party accused had a sufficient degree of reason to 
know that he was doing an act that was wrong : and this course, we 
think, is correct, accompanied with such observations and explanations 
as the circumstaiico of each particular case may require.” 

the fourth question : — “ The answer to this cpiestion must of 
course depend on the nature of the delusion ; but making the same 
assumption tvs we did before, that he labours under such partial delu- 
sion only, and is not in other respects •insane, we think he must be 
considered in the same situation as to responsibility as if the facts with 
respect to which the delusion exists were real. For example, if, under 
the inilncnce of his delusion, he supposes another man to be in the 
act of attempting to take away his life, and he kills that iiian, as he 
supposes, in self-defence, he would be exempt from punishment. If 
his delusion was that the deceased had inflicted a serious injury to 
his character and fortune, and he killed him in revenge for such sup- 
posed injury, he would be liable to punishment” 
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And to the last question “ \Ve think the medical man, under the 
circumstances supposed, .cannot in strictness be asked his opinion in 
the terms above stated, because each of tliose questions involves the 
determination of the truth of the facts deposed, to, which it is for the 
jury to decide : and the questions are not mere questions upon a matter 
of science, in which case sucli evidence is admissible. But where the, 
facts are admitted or not disputed, and the question becomes sub- 
stantially one of science only, it maybe convenient to allow the* ques- 
tion to be put in that general form, though the same cannot be insisted 

on as a matter of right.” 

It may be useful to observe, that, if upon the trial of any person 
for treason, murder ar fedony, R. v. Little, R. d' R. 430, his insanity at 
the.iime of the commission of the offence is given in evidence, and the 
jury accpiit him, the jury must be rc(|uirod to find specially whether 
he was insane at the time of the commission of the oflfeuce, and declare 
whether he was acquitted on account of such insanity : and if the 
jury find that he wag insane at the time of the commission of the 
ofleiuM'., the court before whom the trial takes platu*. must order him to 
be kept in strict custody, in such manner as to the court shall s(‘ein 
fit, until the Queen s ))leasure be known ; and the Queen may order 
the confinement of such person during ideasure. 30 d 40 G. .3, c. 94, 
s. 1. By the 3 cD 4 Viet. c. 54, s. 3, the same provisions are extended 
to personf^charged with miskemeanors. And if any person indicted 
for any oflfcncc is insane, and upon arraignment is found so to be by a 
jury lawfully impanelled for that purpose, (that is, by a jury returned 
by the sheriff instnnterfm the nature of an inquest of oltico,) so that 
lic cannot be tried upon such in^dictment ; or if, upon the trial of any 
])erson so indicted, he ai)pear to the Jury charged on the indictment 
to be insane, the court may order that finding to be recorded, and 
that he be kept in custody till her Majesty’s pleasure be known : so 
likewise, if any person charged with any offence be brought up to 
be discharged for want of prosecution, and appear to be insane, the 
court may order a jury to be impanelled to try the sanity of such 
l>erson, and, if the jury find him to be insane, may order him to be 
kept in strict custody, in like manner, until her Majesty’s pleasure be 
known. :VJ d 40 G. 3, r. 94, 2. Sec R. v. Pritchard, 7 C. d P. 303 : 

Reg. V. Goode, 7 Ad. d EL 530. And any person under sentence of 
iinjirisonment or transportation, who may become insane, may be re- 
moved to the county asylum or other receptacle for insane persons, 
by order of the Secretary of State, upon a certificate of two surgeons 
or physicians, there to remain until it shall be certified to the Secre- 
tary of State that such pfjrsoii has become of sound mind, whereupon 
lie may be discharged by order of the Secretary of State, or removed 
to the i)rison if still liable to be continued in custody. 9 G. 4, c. 40, 
8. 55. See also 3 d 4 Viet. c. 54 ; 5 cfc 6 Viet. c. 29 ; G d; 7 Viet. c. 2G ; 
23 d 24 Viet. c. 75. 

A grand jury have no authority by law to ignore a bill upon the 
ground of insanity : it is tluyr duty to find the bill, and then the 
court, either on arraignment or trial, may order the dedention of the 
prisoner during the pleasure of the Crown. R. v. Ilodges, S C. d P, 
195. 

Persons in subjection to the power of others .'] — The same sound 
principle which excuses those who have no mental will in the perpe- 
tration of an offence, protects from the punishment of the law those 
who commit crimes in subjection to the power of others, and not as 
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the result of an uncontrolled free action proceeding from themselves, 
4 BL Com. 27 ; 1 Uale^ 43. Thus, if A. by force take the hand of B., 
in which is a weapon, and therewith kill C., A. is guilty of murder, 
but B. is excused ; but if merely a moral force be used, as threats, 
duress of imprisonment, or even an assault to the peril of his life, in 
^rder to compel him to kill C., it is no legal excuse. 1 .Hak^ 434 ; 
1 East, P. C. 225. (^See UfUe^ p. 7.) This protection also exists in 
the public and private relations of society : public, as between sub- 
ject and prince, obedience to exlstingdaws being a sufficient extenu- 
ation of civil guilt before a municipal tribunal ; and private, proceed- 
ing from the matrimonial subjection of the wife to tlie husband, from 
which the law presumes a coercion, whicli, in many cases, excuses 
the wife from tiie consequence of criminal misconduct. The private 
relations which exist between parent and child, and master and ser- 
vant, will not, however, excuse or extenuate the commission of any 
crime, of whatever denomination ; for the command is void in law, 
and can protect neither the commander nor the instrument. 1 Ilale^ 
44, 516. 

In general, if a crime ])e committed by a feme covert in the presence 
of her husband, the law presumes that she acted under his immediate 
coercion, and excuses her from punishment ; 1 7/aZc, 45, 516 ; 1 Ilawk. 
c. 1, «. 9 ; thus, a woman who went froni shop to shop uttering base 
coin, her husband accompanying her each time to the dodr, but not 
going in, was holden by JJaylcy^ J., to be under her husband’s 
coercion ; MS. Durham Spruuj Ass. 1820 ; Malthewa^ Dig. 262 ; but 
if, in the absence of her husband, she commit an offence, even by his 
order or procurement, her coverture ^Yill be no excuse ; 2 Leach^ C. C. 
1102 ; 2' EuM, r. C. 550 : Ji. v. Morrky H. tO R. 270 ; 1 Hawk. c. 1, 
a. 11 ; even though ho appear at the very moment after the com- 
mission of the offence ; and no subsctiueiit act of his, though it may 
render him an accessory to the fehmy of his wife, can be referred to 
what was done by his wife in his absence. U. v. Hughes, 1 Russ. 21. 
This presumption, however, may be rebutted by evidence ; and if it 
appear that the wife was principally instrumental in the commission 
of the crime, acting voluntarily, and not by restraint of her husband, 
although he was present and concurred, she will be guilty and liable 
to punishment. 1 Hale, 516. Thus, a married woman wdio swore 
falsely tlnit she was next of kiii to a person <lying intestate, and so 
procured administration to the effects, was held responsible for the 
offence, though her husband was with her when she took the oath. 
R. V. picks, 1 Russ. 10. 8o, where a husband delivered a threatening 

letter ignorantly, as the agent of the wife, she alone was held to be 
punishable. R. v. Hammond, 1 Leach, 447. Where stolen goods 
are received by a married woman in the absence of her husband, and 
are concealed in his house without his knowledge, she alone may be 
inditted and punished for the offence ; but if the liusbfuid’s ignorance 
of the transaction be not satisfactorily proved, the law wdll, in most 
cases, impute the receiving to him. JDalt. c. 157, p. 353. Where 
husband and wife were convicted jointly of receiving stolen goods, it 
was holden that the conviction of the wife could not be supported, 
though she had been more active than her husband, because it had not 
been left to the jury to say whether she received the goods in the 
absence of her husband. R. v. Archer, 1 Mood. C. C. 143, See R. 
V. Wardroper, 1 Dell, C. C. 249. Husband and wife were iointly 
charged with felonious wounding, with intent to disfigure, and £o do 
grievous bodily harm. The jury found tliat the wile acted under the 
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coercion of the husband, and tlmt she did not personally inflict any 
violence on the prosecutor. On this finding the wife was hold en- 
titled to an acquittal. Reg, v. Smithy 1 Dears. tC- B. C. C. 553. 
This protection, however, is not diowed in crimes wliich are mala 
in ae, and prohibited by the law of nature, nor in such as are heinous 
in their character, or dangerous in their consequences ; and therefore, - 
if a married woman be guilty of treason, murder, or ofiences pf the 
like description, in company with and by coercion of her husband, 
she is panishablo equally as if she were sole. 1 IJale, 45, 47, 48 ; 

1 IlaioJc. c. 1, a. 11 ; 4 Bl. Coin, 20 ; 1 St. Tr. 2ft. See Reg. v. Cruse, 

8 C, & P. 641 ; 2 Mood. C. C. 53 : Reg. v. Manning, 2 C. rf K, 
903, n. So, a married woman may be indicted jointly with her hus- 
band for keeping a bawdy-house, R. v. Williams, 10 G3 ; 1 Salk. 
384 ; or gaming-house, R. v. Dixon, 10 Mod. 335 ; for these are 
offences connected with the goveniment of the house, in wdiieh the 
wife has a principal share. 1 Hank. c. 1, s. 12. So, they may bo 
jointly convicted of an assault. Reg. v. Cmsc, .wpra. And, accord- 
ing td the prevailing opinion, it seems that the wife may be found 
guilty with the husband in all misdemeanors. See R. v. Ingram, 

1 Salk. 384 ; 4 Bl. Com. hj Ryland, 20, n. (10). In a recent case, 
R. V. Price, 8 C. P. 10, the Common Serjeant, aft('r consulting 
Bosanquet, ., and Coltman,^u, doubted this distinction, and directed 
the acquittal of a woman who w-as indicted with her husband for a 
misdemeanor in uttering a counterfeit coin. Husband and wife can- 
not alone be found guilty of a conspiracy, for they arc considered in 
law as one person, and are presumed to nave but one will. 1 Hawk, 
c. 72, s, 8. 

If a maiTied woman incite her husband to the commission of a 
felony, she is an accessory before the fact; 1 Halc,lS\^)‘, 2 Hawk, 
c. 29, 8. 34 : Reg. v. Manning, 2 C. efi K. 903, n. ; but she cannot be 
treated as an accessory for receiving her liusband, knowing that he 
has committed a felony ; 1 Hale. 47 ; nor for concealing a felon 
jointly with her husband ; Id. ; 1 Hawk. c. 1 , 8 . 10 ; nor for receiving 
from her husband goods stolen by him ; Reg. v. Brooks, Dears.' C. C, 
184. See R. v. Archer, ante,^. 18. And slu? will not be answerable 
for her husband’s breach of duty, however fatal, though she be privy 
to his misconduct, if no duty be cast upon her, and she is merely 
passive. R. v. Sqnire.8, 1 Russ. 16. 

If a married woman, indicted jointly with her husband be described 
in the indictment as his wife, she need not prove her marriage, but 
will be entitled to protection if it appear that she acted under his 
coercion ; R. v. Knight, 1 C. & P. 116 ; but the mere description will 
be no ground for dismissing the indictment as to the wife, for the 
indictment is joint and several, according to the facts as they may 
appear. 1 Hale, 46. If she be described as a single woman, she 
must prove her marriage ; R. v. Jones, Kel. 37 ; and such evidence 
must be given as will satisfy the jury of her marriage, although it is 
not absolutely necessary that'the actual marriage should be proved. 
R. v. Atkinson, 1 Ru88. 20 : R. v, Hassall, 2 C. P. 434 : Reg. v. 
Woodtoard, % C. d: P. 561. 

Ignorance.'] — Ignorance of the law will not excuse from the ponse- 
quences of guilt any person who has capacity to understand the law, 
of which all are presumed to have knowledge. 1 Hale, 42 ; see R. v. 
Crawshaw, 1 Bell, C. C. 303. If the offence oe committed in England, 
a foreigner cannot be excused because he does not know the law. R. 
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V. 7 C. <& P. 456. And the same if it be committed in an English 
ship on the liigh seas, which is in law part of the territorj^ of England. 
B^g. V. Lopez^ Reg. v. Saltier^ 1 DeMva. S B. C. C. 525. AVhere, 
however, a defendant was indicted for maliciously shooting at A. B. 
upon the high seas, and the offence was perpetrated within a few weeks 
i,after the stat. Hi) G. c. 37, passed, and before notice of it could have 
reached the place where the offence was committed, the judges held, 
that as he could not have been tried before that act passed, and as ho 
could not have heard of it, he ought to be pardoned. R. v. Bailey^ 
R. (ft R. 1. Ignorance or mistake of the fact may in some cases be 
allowed as an excuse for the inadvertent commission of a crime ; as, for 
instance, if a man, intending to kill a thief in his own house, kill one 
of his own family, he will be guilty of no offence. 1 Hale, 42, 43 ; 
4 Bl. Com. 27 : Jt. v. Levett^ Cro. Car. 538. But this rule proceeds 
upon a supposition J;hat the original intention was lawful ; for, if an 
unforeseen consequence ensue from an act which was in itself unlawful , 
and its original nature wrong and mischievous, the actor is criminally 
responsible for whatever consecpience may ensue. 4 Bl. Com.^ll, 


Sect. 3. 

THE FOUM OF AN INDICTMENT. 

An indictment consists of three parts : thecoramenccment,thc state- 
ment, and the conclusion. We shall treat of each of these in its order. 

1. The Commencement. 

The commencement of every indictment is thus: — ^'•Middlesex to 
V'it : — llic Jurors for onr lady the. Queen tipon their oath pre.vnt, thatf 
du'. [so proceeding to state tlie offence for wdiich the defendant is to 
be prosciuitedl An indictment commencing — llie. jurors of our 
lady the. Queen, de., was held not to be bad in arrest of Judgment, or 
on writ of error : the words “ of our lady the * (jueen,’ ” may be re- 
jected as sur])lusagc, the jurors intended being those mentioned in 
the caption of the indictment. Reg. v. Turner, 2 J/. d Rob. 214: 
Broome v. Reg., 12 Q. B. 834. And now, by 14 tC 15 Vkt. c. ICK), 
s. 25, objections of this nature must be made before the jury are 
sworn, and not afterwards ; and if so made, the indictment may 
forthwith be amended by order of the Court. 

Venue.'] — The venue in the margin is the only part of the com- 
mencement of an indictment that requires attention. The general 
common law rule upon the subject is, that the venue in the margin 
should be the countv in which the offence was committed ; see 2 Hale, 
160 ; or, if the jurisdiction of the court in which the bill of indictment 
is to be preferred extend only to part of the county, or, as is the case 
with the Central Criminal Court, include more than one county, 4 d 
5 W, 4, c. 36, or be confined within the limits of a borough (as to 
which, see. 5 6 W. 4, c. 76 : R. v. Filler, 7 C. d P. 337, and R. v. 

Js. of Gloucestershire, i A. d:E. 689), the venue in the margin should 
be CO- extensive with the jurisdiction of the court ; that is, it should 
be descriptive of the limit to which the jurisdiction of the court is 
confinetl, and the offence must have been committed within the limit 
80 described. This is the general rule of the common law ; but many 
^ exceptions have been made to it by statute. 
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1. In indictments for extortion, the venue, it is said, may be laid in 
any county. 31 Elk, c. 6, s. 4 ; 1 Hawh. c. G8, a. G, n. (3) ; 2 
Stark. C. P. 585, n. (k). Scd quaere ; 2 Hawk. c. 26, a. 50 ; 2 Oiiitt. 
aX.294(/i). 

2. In indictments for plundering or stealing any part of any ship 
in distress or wrecked, stranded, or cast ashore, or any articles belong-^ 
ing to such ship, the venue may be laid either in the county in which 
the offence was committed, or in any county or place next adidining. 
24 d; 25 Viet. c. 90, a. 04. 

3. In indictments for resisting or assaulting officers of the excise, 

7 tC* 8 G. 4, c. 53, a. 43, or for offences against tlie reveniip of the cus- 
toms, IG d' 17 Viet. c. 107, a. 304, the venue may be laid in any county. 
For offences against the customs committed upon the high seas, the 
venue may be laid in any ])lace on land where the offimdcr may be or 
be brought. 10 d 17 Viet. c. 107, s. 275. See R. v. Carhvriqhty 4 T. 
R. 490 : In re Nunn, 8 B. (f C. 044 ; 3 d R. 75. 

4. In indictments for offences relating to the post-office, the venue 
may bo laid in the county or place where the offence is committed, or 
where the offender is apprehended oris in custody ; and, if the offence 
be committed in or upon or in respect of a mail, or upon a person 
engaged in the conveyance or delivery of a post letter-bag, or post- 
letter, or in respect of a post letter -bag, or post-letter, or a chattel, or 
money, or valuable security sent by the j)ost, the venue may be laid in 
the county where the offender is apprehended or is in custody, or in 
any county or place through any part whereof the mail, or the person, 
or the post letter-bag, or the post- letter, or the chattel, or the money, 
or the valuable security sent by the post, in respect of which the 
offence is committed, shall have passed in the due course of convey- 
ance or delivery by post : and, if the side, centre, or other part of a 
highway, or the side, centre, bank, or other part of a river, canal, or 
navigation, constitute the boundary of two counties, the venue may be 
laid in either county. 7 W. 4 d I Viet. e. 30, h. .37. 

5. In indictments for endeavouring to seduce soldiers or sailors from 
their duty, or for inciting or stirring them up to mutiny, the venue 
may be laid in any county, whether the offence b(^ committed on the 
liigli seas or in England. 37 G. 3, c. 70, a. 2 ; 57 G. 3, c. 7. 

0. In indictments fur forgery, and uttering forged instruments, the 
venue may be laid and the offender may be tried, etc. in any county or 
place in which he shall be apprehendc<l or is in custody, in the same 
manner in all resjieets as if hfs offence li.'id been actually committed in 
that county or place. 24 d 25 Viet. c. 98, s. 41. See R. v. Jamrs, 7 
C. d P. 558 : lieq. v. Smythies, 1 Den. C. C. 498. And accessories 
before and after the fact in felony, and aiders and abettors in mis- 
demeanors, under that act, may be tried, etc. in any county or place 
in wdiich they shall be ajiprchended or are in custody, in the same 
manner in all respects as if their offence, and the offence of their firin- 
cipal, had been actually committed in such county or place. Id. 

7. In indictments for offences against statutes relatingto the stamp 
duties, the venue may be laid*either in the county whore the offence 
was committed, or in the county in which the parties accu.sed, or any 
of them, shall have been apprehended. 53 G. 3, c. 108, s. 24, 

8. In indictments for offences with reference to the coin of the realm, 
where any person shall utter any counterfeit coin in any county or 
jurisdiction, and any other counterfeit coin in any other county or 
jurisdiction on the same day or within ten days nex{ ensuing, or where 
two or more persons have acted in concert in dinerent counties or 
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jurisdictions, the offence may be laid and charged to have been com- 
mitted, and the offender may be tried, etc. in any one of those counties 
or^isdictions. 24 S 25 Viet, c, 99, s. 28. 

9. In indictments for bigamy, the venue may be laid either in the 
county where the offender was apprehended, or is in custody, 9 Cr. 4, 
c, 31, «. 22, or in the county in which the second marriage took place. 
Wliere the indictment is preferred in the county in which the defend- 
ant w«s apprehended or is in custody, it must state that fact. R, v. 
Frazer^ 1 Mood. C. C. 407 : Keg. v. Whiley^ 2 Mood. C. C. 186. If 
the deferidarit* being in custody for a felony, be detained for bigamy, 
he may be indicted for the bigamy in the county in which he is so 
detained. J{. v. Gordon.^ R. <£• R, 48. 

10. In indictments for escapes, breaches of prison, and rescues, the 
venue may be laid either in the jurisdiction where the offence was 
corninitteu, or in that wliere the offender shall be apprehended and 
retaken. 4 G. 4, c. 64, s. 44. 

11. In indictments for being at large before the expiration of a sen- 
tence of transportation or penal servitude, the venue may be laid either 
in the county where the defendant was apprehended or in thiCt from 
whence he was ordered to be transported, etc. 5 G, 4, c. 84, s. 22 ; 
20 d; 21 Viet. c. 3, s, 3. 

12. In indictments against jiersons in the public service, or in the 
police, for larceny or embez/Jement, the venue may be laid in the 
county or nlace where the defendant is apprehended or is in custody, 
or ill whicii the on'ence is committed. 24 d; 25 Viet. c. 96, 8. 70. 

13. In indictments for felonies or other offences, committed in 
Wales, the viiiiuti might formerly have been laid in the next adjacent 
English county, 20 11. 8, c. 0, s, 0, which extended to felonies subse- 
quently created. R. v. Wyudhauiuf R. d? R. 197 ; 3 Camp. 78 ; 34 c0 
35 JI. 8, c. 26, s. 84, Thit noV these statutes are repealed by implica- 
tion by stat. 11 6’. 4 cC* 1 W. 4, e, 70, 8. 14 ; and in indictments for 
offences committed in Wales, the venue must, as in England, be laid 
in the county in which the offence is committed, unless otherwise 
provided for by statute. 

14. Where an olfeiu-e is committed within the county of a city or 
town corporate, (except in I..ondun, Westminster, or the borough of 
Southwark, 38 G. 3, r. 52, «. 11, so much of that statute as applied 
to the cities of Bristol, Chester and Exeter, having been repealed by 
stat. 5 dr 6 W. 4, c. 76, s. 109 ; see Reg. v. Holden^ 8 C. & P. 606,) 
the prosecutor may iirefcr his indictnfbnt to the jury of the next 
adjoining county, at the sessions of oyer and terminer or gaol de- 
livery, and have tlie oflcnder tried there. 38 G. 3, c. 52, ». 2. See 
R. V. Gough^ 2 Doug. 791 : R. v. Mellor^ R. R. 144: R. v. Goff^ 
R. cC* R. 179. Or, if the bill have been found by a jury of the county 
of the city, etc., any court of oyer and terminer or gaol delivery, 
holden for such county of the city, etc., may order it to be tried by a 
jury of the next adjoining county. 38 G. 3, c. 52, s. 2. In both of 
wiiich cases, the court before wdiich the offender is tried and convicted 
may order tlic judgment to be exccuteTl, either in the same county, or 
in the county of a city in which the offence was committed ; 51 G, 3, 
c. 100, 8. 1 ; and may order the expenses of prosecution and wit- 
nesses, 38 G. 3, c. ^2, 8. 8, and the expenses the county have been put 
to by the removal of the prisoner there for trial, etc., 51 G. 3, c. 100, 
a. 2, to be paid by the person (the treasurer) who would have been 
ordered to pay the same, if the offender had been indicted and tried in 
such county of a city, et<j. 60 G. 3, c. 14, a. 3 ; 7 (?. 4 , c. 64 , 
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«. 25 ; 6 6 TF. 4, c. 76, V 113 ; 5 c5 6 Viet c. 38.) And now, by the 

14 <5 15 Vkt c. 66, s. 19, whenever any justice or justices of the peace, or 
coroner, acting for any county of a city or county of a town corporate, 
within which ner Majesty has not been pleased for five years next 
before the passing of this act to direct a commission of oyer and ter- 
miner and gaol delivery to be executed, and until her Majesty shall be^ 
pleased to direct a commission of oyer and terminer and gaol delivery 
to be executed Avithin the same, shall commit for safe cnstody*to the 
gaol or house of correction of such county of a city or town any 
person charged with any offence committed within the limits of such 
county of a city or town not triable at the court of quarter sessions of 
the said county of a city or county of a town ; the commitment shall 
specify that such person is committed pursuant to this act, and the 
recognizances to appear to prosoctite and give evidence taken by such 
justice, justices or coroner, shall in all such cases be conditioned for 
appoj#ance, prosecution, and giving evidence at the court of oyer and 
terminer and gaol dcliver\’ for the next adjoining county ; and when- 
ever any such person shall be so committed, the keeper of such gaol 
or house of correction shall deliver to the judges of assize for such next 
adjoining county a calendar of all ]>risoners in his custody so com- 
mitted, in the same Avay that the sheriff of the county would be by 
law required to do if such prisoners had been committco to the common 
gaol of such adjoining county ; and the Justice, justices or coroner, by 
whom persons charged as aforesaid maybe committed, shall deliver or 
cause to be delivered to the proper officer of the court the several 
examinations, informations, evidence, recognizances, and inquisitions 
relative to such persons at the time and in the manner that would bo 
required in case such persons had been committed to the gaol of such 
adjoining county by a justice or justices, or coroner, having authority 
so to commit, and the same ])roceedings shall and may be had there- 
upon at the sessions of cyer and terminer and general gaol deliv(*iy for 
such adjoining county, as in the case of persons charged with offences 
of the like nature committed Avithin such county. 

By sect. 21, all persons so committed shall in due time, Avithout 
writ of habeas roi'ims or other AA’rit for that pin-pose, be removed by 
the gaoler or keeper of such gaol or house of correction, Avith their 
commitments and detainers, to the common gaol of the county for 
trial, and such removal shall not be deemed to be an escape. Thb 
23rd section extends to that act the provisions of the 38 G. 3, r. 62, 
and 51 G. 3, c. 100, as to the execution of the sentences to be passed 
on such convicts, and as to the payment of expenses. And sect. 24 
declares, that, for the purposes of this act, the counties named in the 
second column of schedule (C) to the 6 cC- 6 W. 4, c. 76, shall be con- 
sidered next adjoining the counties of cities and toAvns corporate in the 
first column of the same schedule in conjunction with which they are 
respectively named ; that is to say, Northumberland is considered the 
next adjoining county to Berwick-upon-Tweed and Ncwcastle-ui^n- 
Tyne ; Gloucestershire, to Bristol ; Cheshire, to Chester ; Devonslm-e, 
to Exeter ; and Yorkshire, to Kingston-upon-Hull. It is to be 
observed, however, that at Newcastle-upon-Tyne and Exeter the 
assizes are now regularly held ; and at Bristol also once a year, 
namely, in the summer. 

By the 14 cfe 16 Viet. c. 100, «. 23, where an indictment for an 
offence committed in the county of a city or town corporate is preferred 
at the assizes of the adjoining county, such county of the city or town 
shall be deemed the venue [sec R. v. Melbr^ R. dt R. 144) ; and may* 
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either be stated in the margin of the indictment, with or without the 
name of the county in which the offender is to be tried, or be stated 
in the bod^ of the indictment by way of venue. 

. 15. In indictments prefcrrecl at the Central Criminal Court (the 
jurisdiction of which comprehends the city of London and county of 
Middle^^ex, and certain specified portions of the counties of Essex, 
Kent, and Surrey ; 4 5 W. 4, c. 3G, 8. 2), the district within the 

limits* of its jurisdiction is to be deemed one county for all purposes 
of venue, local dcscri[)tion, etc. ; and the venue laid in the margin shall 
bo as follow^ : — “ Central Criminal CJourt, to wit and all offences 
which in other indictments would be laid to have befen committed in 
the county where tlie trial is hfid, and all material facts which would 
be in other indictments, averred to have taken place in the county 
where the trial is had, shall, in indictments preferred and tried before 
the said court, be laid to have been committed and averred to have 
taken place “ within the jurisdiction of the said court.” A#to the 
venue in cases where indictments arc removed from this court by cer~ 
iiorariy see post^ p. 83. As to the trial at this court of offences com- 
mitted out of its jurisdiction, under stat. 19 Viet. c. IG, 8ee post* p. 84. 

16. In indictments for high treason or misprisi(ui of treason com- 
mitted out of the realm, the venue riniy be laid in Middlesex, if the 
trial is to be in the Court of (Queen’s llench ; or in such shire as the 
Queen shall appoint, if she appoint a commission to try the offender. 
2G //. 8, (\ 13 ; 35 Jf. 8, r. 2, s. t. See, 5 <i: G Ed. 6, c. 11, s. G, and 
33 JI, 8, <\ 23. Treasons committed in Ireland or Scotland, since the 
Unions, and treasons committed in Wales, are not within the meaning 
of this act ; but treasons committed in tlie Isles of Man, (luenisev, 
Jers(5y, Sark, and Alderney, or in our foreign plantations, (whicli, 
although parts of the dominions of the Crown of England, are not 
])arts of the realm, sec 3 Inst. 11, 111 ; 4 Inst. 124,) are. So, in in- 
dictments for murder or manslaughter, or for being accessory to murder 
or manslaughter, committed on land out of the United Kingdom, by 
llritish subjects, whether within the Queen’s dominions or without, 
the venue may be laid and the offender may be tried in any county or 
place in England or Ireland in which he shall be apjirehcnded or be in 
custody. 24 <0 25 Viet. c. 1(X), s. 9. ♦Under this statute, a British 
subject Avho, in a foreign countiy, commftted murdor on a foreigner, 
would be triable in England. lieg. w. Azzopardi, 2 Mood. C. C. 288 ; 
1 C. tG K. 203. But it docs not extend to offences committed by 
foreigners out of the realm, notwithstanding they are committed on 
Englishmen and on board an English j«lup ; H. v. Depardo^ 1 Taunt. 26 ; 
K. <G It. 134 : It. v. Ilehham, 4 C. <G P. 394 : R. v. Manod de Mattos, 
7 a cG P. 458 : see It. v. Serva, 1 Dc7i. C. C. 104 ; 2 C. cG K. 53 ; but 
it comprehends all countries, though wdthin the dominion of a foreign 
power. R. v. Sawger, It. cG R. 294. In Reg. v. Bernard^ Central 
Criminal Court, May, 1858, 1 E^. & F. 240, the question was raised 
whether, under the repealed statute O^Cr. 4, c. 31, s. 7, of which the 
24tG 25 Viet. c. 100, s. 9, is in effect are-enactment, a foreigner resident 
in England could be indicted as acccssoiy (by means of acts done by him 
in England) to a murder committed by a foreigner on foreigners in the 
kingdom of France ; the prisoner, however, was acquitted. A foreigner 
who kills another foreigner abroad on land out of the Queen’s domi- 
nions, or on the high seas on board a foreign ship, is in nowdse amenable 
to the law of England, or triable in England* Reg. v. Lewis, 1 Dears. 

B. C. C. 182. In indictments for burning or destroying the Queen’s 
ships, magazines, etc., out of the realm, the venue may be laid in any 
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county within the realm. 12 G. c. 24, 2. So, in indictments for 

robberies and other capital crimes committed in Newfoundland, the 
venue may be laid in juiy county in England. 10 11 H"'. 3, c. 25, 

8. 13. In indictments for offences committed out of this kingdom 
against the foreign enlistment act, the venue may be laid at West- 
minster. 59 G. 3, c. 69, s. 9. Misdemeanors committed in India 
may be tried in the Queen’s Bench in England. 13 G. 3, c. 63. And 
in indictments for offences committed by persons employed iif any 
})ublic service abroad, the venue may be laid iii Middlesex. 42 Gr. S, 
c. 85, 8. 1. See R. v. Showc^ 5 M. Selw. 403. 

17. All offences alleged to have In*en committed on tlie high seas, 
and other places within tlio Admiralty of England, may be inquired 
of, heard, and determined by her Majesty’s justices of assize or others 
her Maiestv's commissioners by whom any court shall be holden under 
anv of her ^rajesty’s commissions of oyer ami terminer or general gaol 
delivery, and they shall have severally and jointly all the powers wliich 
by any act are given to the commissioners nained in any commission ‘ 
of oyer and terminer for the trying of offences committed within the 
Admiralty of England, and may deliver the gaol, in every county and 
franchise within the limits of their several commissions, i)f any person 
comitiitted to’or im]n’isoncd therein for any offence allege<l to have been 
committed u|»on the high seas, etc., and all indictments found, and trials 
and other proceedings had, by and before the said justices and commis- 
sioners shall be valid ; and the court is empowered to order the pay- 
ment of the costs and expenses of the prosecution of such offences, in 
the manner prescril)ed by the 7 G. 4, c. 64, 8. 27. 7 d’ 8 Virt. c. 2, 1 . 

And by sect. 2, in all indictments preferred before the said justices and 
commissioners under that act, the venue laid in the margin shall be tho 
same as if the offence had been committed in the county where the 
trial is had ; and all material facts, which, in other indictments, would 
be aveiTcd to have taken jdaco iq Jjic county where the trial is liad, 
shall, in indictments j)refeiTcd and tried under thnt act, be averred to 
have taken place “ on the high seas,” (The offence need not, there- 
fore, now be averred to have been committed within the jurisdiction 
of the Admiralty. Reff. v. Jones^ I J)en. C. C. Ibl ; 2 C. d' K. 165.) 
Sect. 3 provides for the commitunent for trial of persons charged with 
such offences ; and sect. 4 saves the jurisdiction of the (’entral (hdminal 
Court in such ca.ses. The 18 d;T9 ViH: c. 01, s. 21, also enacts, that if 
anyj)erson,beinga British subject, charged 'with liaving committed any 
crime or offence on board any British ship on the high seas, or in any 
foreign ])ort or harbour ; or if any person, not being a British subject, 
charged with having committed any crime or offence on board any 
British ship on the high seas, h founel (that is to say, is found to be at 
the time of his trial, Re^. v. Lopez^ 1 Dearn. d B, C. C. 525) w'ithin 
the jurisdiction of any court of justice in her Majesty’s dominions 
which would have had cognizance of such crime or offence if com- 
mitted within the limits of its ordinaiy jurisdiction, such court shall 
have jurisdiction to hear and try the case as if such crime or offence 
had been committed within su^h limits. And finally, in each of the 
recent acts for the consolidation of the criminal statute law, a provision 
is contained, by which all indictable offences in those acts respectively 
mentioned, wliich shall be committed within the jurisdiction of the 
Admiralty, shall be deemed to be offences of the same nature and 
subject to the same punishments as if they had been committed on the 
land in England or Ireland, and may be dealt with, inquired of, tried, 
and determined in any cotmty or place in England or Ireland in which 
w. c 
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the offender shall be apprehended or be in custody, in the same manner 
in all respects as if the offence had been committed in that county or 

f tlace. 24 cfe 25 Viet e. Pd [Larceny, &c.], h. 114; c. 97 [Malicious 
njuries to Property], 72 ; c. 98 [Fi*rger)"], s. 50 ; c. 99 [Offences 
relating to the Coin*], ». ^0 ; c. 100 [Offences against the Person], 8. 68. 

A person, whether a Hritish subject or a foreigner, viho is on board 
a British ship on the high seas, is subject to the laws of England the 
same as if he were on British soil, such a ship being in law part of the 
territory of the United Kingdom. • Reg. v. Lopez^ Reg. v. Sattler^ 1 
Dear 8. d B. (J. C. 525 : Reg. v. Lesley^ 1 Bell^ C. C. 220. Nor is 
the lial>ility of tlic (hd'endant, being a foreigner, affected by the fact 
that he was in the lirst instance brought illegally and by force on 
board the ship, unless the offence was committed merely for the pur- 
})ose of freciiiig himself from such- unlawful restraint. Therefore, 
wliere the defendant, a foreigner, having committed a crime in Eng- 
land, had lied tf> llambiirg, and was there arrested and force<l on 
board an English ship, and while he was kept in custody on board 
such ship on the high seas, killed the officer who had arrested him, 
not for the purpose of escaping, b\it of malice prepense, it was held 
that, even assuming sueli arrest and detfjntion to be illegal, he was 
guilty of murder. Reg. v. SaUlet% supra. * 

Before the above statutes, treasons, felonies, robberies, murders and 
confederacies, committc^d ujmn the high seas, within the jurisdiction 
of the Admiralty, must have been inquired of, etc., in such shire of the 
realm as should bo specially limited for that purpose by the Queen’s 
commission. 28 JI. 8, r. 15, a. 1. And see 45 G, 5, r. 72, s. 114 ; Rex 
V. (Uirlhgp R. <0 R. 125. Acts of hostility by a subject of this realm 
against a subject at sea, under colour of a foreign commission ; 11 
12 W. 5, c. 7, s. 8 ; 18 G. 2, c. 30, s. 1 ; see R. v. Erans^ 2 East, P. 
C. 798 ; forcibly boarding a merchant ship, and throwing over or 
destroying the goods; 8 G, 1, e. 24, s. 1 ; trading with pirates or 
iitting out a vessel for that purpose; 8 G. c. 24, s. 1 ; master or 
seamen running away with the ship, goods, etc., or laying violent 
hands on or confining the master, or making a revolt in the ship, 
etc., 11 ff* 12 W, 3, e. 7, s. 9 ; see Reg. v. Mdiregor, 1 C. d K. 429 ; 
dealing in slaves upon the high seas, or in any place where the ad- 
miral iias juris<lietiou, exce}»t as therein mentioned ; 5 Cr. 4, c. 113 ; 
see Reg. v. Zulueta, 1 C. H; K, 215 ; all these offences, if committed 
U])on the high seas, were to be inquired of in the same manner ; as 
also the offence of accessory before or after the fact, on land, or at 
sea, to piracy. 11 cC* 12 W. 3, c. 7, s. 10. See 8 6r. 1, c. 24, s. 3. 
It may be necessary to mention here, that rivers to the furthest 
])oint of land next tlie sea, creeks, and arms of the sea within the 
[)ody of a county ami the sea.'^hore between the liigh and low water- 
marks when the tide is out, arc not within the jurisdiction of the 
Admiralty, or within tlie meaning of the term “high seas” in the 
above statutes. See. CansUdde's Case, 5 Rep. 105 6; Hale, De Jure 
Maris, c. 4, p. 10 ; Aduiiraltg Case, 12 79 ; R. v. Bnu^e, R. 

iSb R. 242 ; 2 Leach., 1098 : Reg. v. Cunningham, 1 Bell, C. C. 72. 
Upon an indictment for larceny out of a vessel lying in a river at 
Wampu, in China, the prosecutor gave no evidence as to the tide 
flowing or otherwise where the vessel lay ; but the judges held that 
the Admiralty had jurisdiction, it being a place wdiere great ships go. 
R. v. Allen, 1 Mood. C. C. 494. The offences above mentioned, 
when a commission was issued for the trial of them under 28 H. 8, 
c. 15, vrere inquired of, tried, and determined before the judge of the 
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Admiralty Court, and two of the judges of tlie commondaw courts, 
under a commission of oyer and terminer ; and, in tlie indictment, no 
county was inserted in the margin as venue, but, instead of it merely 
the words Admiralty of Emjland." Where offenders are committed 
to or detained in the gaol of Newgate for the offences above men* 
tioned, the^entral Criminal Court Act, 4 d? 5 W. 4, c. 8t>, s. ‘2‘2, enacts, 
that it shall and may be lawful for the justices and judges of oyer ami 
terminer and gaol delivery, to be named in and appointed hy the 
commissions to be issued umler the authority of the act, or any two 
or more of them, to inquire of, hear, and determine, any offence or 
offences committed dr alleged to liave been committed on tfie high seas, 
or other places within the jurisdiction of Hngland, and to tleliver the 
gaol of Newgate of any pcirson or persons committed to or detained 
thendn for any offence or offences alleged to have been done or com- 
mitted iqum the high seas within the jurisdiction of the Admiralty of 
Kiigland ; and all indictments found, and trials and other proceedings 
liad and taken by and before the said Justices and Judges, shall be 
valid and effectual to all intents and purposes whatsoever. The same 
s(‘ctio*n enables the justices and Judges to order the payment of costs, 
in the manner jircscribed by^ the stat. 7 (i. 4, e. 04, 27. {See (duo 

19 Viet, e. 91, R. 21, ante,,, p. 25.) Wh(*re any person shall, 
■within the Jurisdiction of the Admiralty of Kngland or Ireland, become 
ac(a;.ssory to any felony, whether at common law or by statute, and 
whether committe<l within that Jurisdiction or elsewln*re, or begun 
WMthin it and conqdeted elsewhere, or begun elsewhere and completed 
■within it, his offence shall be felony, ainl the venue in the margin of 
the indictment shall be the same as if the offence had been committed 
in the county or jilacc in which he is indicted, and his offence shall 
b(' averred to have been committed “on the high seas.” 24 rC* 25 
Vief. e. 94, s, 0. As to the trial of offenders in the colonies forerimes 
committed on the higli seas, or in jilaces in which th(‘- Oown lias 
power or Jurisdiction out of her Majesty’s dominions, nee 0 d; 7 Viet. 
€. 94, and 12 d; Id Viet. e. 9(). 

18. In informations or indictments against the master of a ship for 
forcing on shore or leaving behind, on shore or at sea, in any place 
in or out of her Majesty’s dominions, any jierson belonging to liis 
crew, the offimce may be |)rosecnted in any court having criminal 
jurisdiction in her Majesty’s dominions, at home or abroad, where 
such master or other ]icrhon sliall happen to be. 17 cfc 18 Viet. r. 104, 
8. 207. See also 9 G. 4, c. dl, a. dO. 

19. Where any person, being feloniously stricken, poisoned, or 

otherwise hurt upon the sea, or at any place out of England or Ireland, 
shall die in England or Ireland ; or being feloniously stricken, etc., 
in England or Ireland, shall die of the same at sea, or at any place (int 
of England or Ireland, the offence (whether in the case of principal or 
accessory) may be dealt with, etc., in the county or place in England 
or iredand, in which the death, stroke, poisoning, or hurt happened. 
24 <0 25 Viet. c. ICM), a. 10. Where a man in a boat at a short dis- 
tance from the shore was shdlt hy a person on the shore, and died 
instantly, it was holden that the stroke and death w'crc both upon the 
high seas, and therefore triable according to the above statute of //. 8, 
and not according to the repealed stat. 2 G. 2, 21, of which the 

statute of 24 <& 25 Viet, is, with respect to murder, in effect, a re- 
enactment. It. V. Cornbe^ 1 Leach, 388 ; 1 East, P. C. 367. 

20. Where a felony or misdemeanor is committed on the boundary 
of two or more counties^ or within the distance of 500 yards of the 
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boundary, or is began in one county and completed in another, the 
venue may be laid in either county, in the same manner as if it had 
been wliolly committed therein. 7 G. 4, c. 64, s. 12. The first branch 
of this enactment extends to the boundaries of counties only, and not 
to prosecutions in limited jurisdictions. R, v. WeUh^ 1 Hood, C, C, 
175. This statute docs not enable the prosecutor to lay thf offence in 
one county and tnf it in the other ; but only to lay and tr^t in either. 
Ref), t. Mitchdl, *2 Q, B. G3G ; 2 G. & D. 274. 

21. If a man commit a larceny, simple or compound, in one county, 
and carry the goods with liirn into another, he may be indicted fur the 
simple or com])ound larceny in the county in which he committed it, 
or he may be indicted for it as for a simple larceny in the county into 
which, or in any of the counties through which, he carried the goods ; 
for, in contconplation of law, there is such a taking and carrying 
away as constitute the ofience of larceny in every place through wfiich, 
at any distance of time, R. v. Parkin^ 1 Mood. C. C. 45, the goods 
were carried by him. 1 Hale, 507 ; 2 Ilnle^ 1G3 ; 3 Inst, 113 ; 1 
JIawL c. 33, 8, 52 ; 4 BI, Com, 304 ; 2 East, P. C. 771. The lar- 
ceny itself is ambulatory, but the aggravated circumstances are fixed 
and stationary. 1 53<> ; R. v. Thompson, 2 Russ. 174. A country 

bank note was stolen during its transit through the post otfice from 
Swindon, in Wiltshire, to Bristol, and the same note was afterwards 
inclos(!d by the defendant in a letter posted by him in .Somersetshire, 
an<l addressed to the bankers at Swindon, re(piesting })ayment of it, 
which letter with its contents arrived in due course at Swindon ; the 
defendant was held triable in Wiltshire, the possession of the post 
ofiice s(;rvants or of the bankers in Wiltshire being held for this pur- 
pose to be Ids possession. 'Rvy. v. Crtjer, 1 Jhars. d;/i. C. C. 324. So, 
if a man, liaving stolen or otherwise feloniously taken any chattel, 
money, or valuable security, or other property whatsoever, in any one 
part of the United Kingdom, aftcrwamls have the same in his posses- 
sion in any other j)art of the United Kingdom, he may be indicted, 
etc. in that part of the United Kingdom in which ho so hfid the 
proj)erty, in the same maimer as if he had actually stolen it there. 
24 (C 25 Viet. r. IKi, s, 114. But if the nature ot the property be 
changed, an indictment for stealing the article in its original state 
cannot be preferred in the county into which, when so changed, the 
pro]»erty is carried. R. v. Edwards, R, tC* R. 41)7 : R. v. Holloway, 1 C. 
efi P. 127. Nor, Avhere several commit a joint felony in the county of 
A., and there divide the goods, and afterwards separately carry each 
his respective share into the county of B., can they be indicted for 
a joint felony in the latter county. R, v. Barnet, 2 Russ. 174. But 
if two persons steal a thing in one county, though one of them alone 
carry tlie property into another county, yet, if both afterwards co- 
operate to secure the thing in the latter county, both may be indicted 
in the latter county ; for the subsequent concurrence may be con- 
nected with the previous taking. R. v. County, 2 Russ. 175 : R, v. 
M'Donayh, Carr. Supp. 23. The taking into the second county, 
however, must be aninio furandi ; the mere possession there is not 
Bufiicieut. A constable took the defendant with two stolen horses in 
Surrey, and afterwards, at his request, rode with him on the horses 
into Kent, where he escaped ; the defendant was aftervrards indicted 
in Kent, and the judges were unanimously of opinion that there was 
no evidence of stealing in Kent. R. v. Simmonds, 1 Mood. C, C. 408. 
If, however, the original taking be one of which the common law can- 
not take cognizance, as if the goods be stolen at sea, the thief cannot 
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be indicted for the larceny in any county into which he may carry the 
goods, but the larceny must be tried as other cases within the juris- 
diction of the Admiralty. 3 Inst. 113 ; 1 Hawk. c. 33, a. 52. A per- 
son who stole goods in the island of Jersey, had them in his posses- 
sion in the county of Dorset, in which he was indicted and convicted ; 
but it was Ipiden that the conviction was wrong, because the original 
taking was such whereof the common law could not take notice, and 
the island of Jersey not being considered ])art of the United Kiifgdom, 
the case was not within the repealed stat. 7 d' H G. 4, c. 29, s. 76, 
of which the 24 d' 25 Virt. c. 96, a. 114, is a re-enactment. It. v. 
Prowes^ 1 Mood. C. C. 349. Sep Reg. v. Madge, 9 C. d P. 29. l:?o, 
where A. ripped lead from a church in Buckinghamshire, and after- 
wards having it in his ])ossession in Middlesex, was indicted in the 
latter county for a simple larceny at common law, it was holdeii that 
he could not be indicted in the latter county, the original offence not 
being a larceny at common law, but a statutable felonv only. It. v. 
Millar, 7 C. d. P. 665. By the 7 cO 8 V7<*/. c. 61, a. 1, (letached parts 
of coyntics are to be considered for all ])ur}>oses as forming part of 
those counties of which they are considered part for the purposes of 
the election of knights of the shire, under 2 d 3 W. 4, c. 64. See also 

2 d 3 Viet c. 82. 

22. In indictments for felonies or misdemeanors committed upon 
any person, or on or in respect of any propertv, in or upon any coach, 
cart, or other carriage whatsoever employed in any journey, or on 
board any vessel whatsoever employed in any voyage or journey ujam 
any navigable river, caiwl or inland navigation, the venue may be 
laid in any county through which the coach, etc., or vessel shall have 
passed in the course of the journey or voyage during which the felony 
or misdemeanor was committed, in the same manner as if it had been 
actuallv committed therein ; and where the side, bank, centre or other 
part of^ the highway, river, cteJf shall constitute the boundary of two 
counties, the venue may be laid in either of the counties through, or 
adjoining to, or by, the boundary of any part whereof tin*, coach, etc., 
or vessel shall luive passed in the course of the journey or voyage. 

7 G. 4, c. 64, a. 13. This enactment is not confiiaui to the carriages 
of common earners, or to public conveyances, but (extends to any car- 
riage employed in any journey. Reg. v. Sharpe, Dears. C. C. 415. 

23. In indictments for con.spiracies, the venue may be laid in any 
county in which it can be proved that an act was done by any one of the 
consj)irators in furtherance of their common design. See R. v. Jirisac, 

4 East, 164. I^^o, in indictments for compassing the Queen’s death, 

or for any of the treasons in stat. 36 G. 3, r. 7, a. 1, (made perpetual 
by 67 G. 3, c. 6, s. 1,) the venue may be laid in any county in which 
a sufficient overt act can be proved. R. v. Lftrd Preston, 4 St. Tr. 
410, 456 : R. v. Vane, Kel. 14, 15. See Post. 9. In an indictment 
for sending a threatening letter, the venue may be laid either in the 
county where the prosecutor received it, R. v. Girdvxmd, 2 East 
P. C. 1120 ; 1 Leoch, 142 : Jff. v. Essfir, 2 East, P. C. 1125, or in 
the county from which the offender sent it. See 1 Camp. 215 ; 2 
Comp.hm', 3 B.dAUl.lM. So,if a libel, /?. v. /We//, 4 

95 : R. V. Watsm, 1 Camp. 215, or a letter containing a challenge, 
be sent from the countv of A. to the county of B., the venue may be 
laid in either county. §o, if an act done in one county prove a nuisance 
to another, in an indictment for it, the venue may be laid in either 
county, although it has been said to be more correct to lay it in the 
county in which the act was done. Staundf. b. 2, 91. In indictments < 
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for embezzlement, where the money has been received in one county, 
and the receipt denied in another county, the venue has been holden 
to be well laid in cither county. R. v. Taylor^ 3 Bos. & P. 596 ; 
R. R. 68 : R. v. R. cf R. 56. And now, in this and in all 

cases in which the oflferice is begun in one county, and completed in 
another, the venue may be laid in either county. 7 G. 64, s. 12 
(ante, p. 28, p/. 20.) 

24. Accessories htfore the fact to felony wholly committed within 

England or Ireland may be tried by any court which shall have juris- 
diction to try the {)rincipal felony, or any felonies committed in any 
county or phuje in which tlie principal felony in question was com- 
mitted : and in every otlujr case accessories before the fact may be tried 
by any court having jurisdiction to try the principal felony or any fe- 
lonies committed in any county or place in which the accessory shall 
be a}»prehend(!d or be in custody ; Avhether the principal felony shall 
have been committed on the sea or on the land, or begun on the sea 
and completed on the land, or begun on the land and completed on the 
sea, and whetlKu- within her Majesty’s dominions or without, or partly 
witliin them and partly Avithoiit. 24 25 V"irf. r. 94, s. 7. >SVc U< f/. 

V. Wallacf*‘^ 2 Ifood. C. C. 200 ; C. it Mn7\ 200. An accessory 
before the fact may however now, by virtue of the second section of 
the same statute; p. 9), be indict(;d, (;tc. hi all renjiccts as if 

}u‘ were the j)rincipal felon. In the higliest and lowest offences, high 
treason and misdemeanor, all arc principals, and must be indicted 
as siudi ; that is, all persons who j)rocure, incite, aid, abet or assist in 
the commission of a misdemeanor, may be indicted as princijials in the 
county in which the misdemeanor is committed, whether tlie procuring 
or inciting took place in that (‘ounty or not, sre R, Johnson^ 7 AV/.s/, 
65, or in that in which the misdemeanor was begun by their procure- 
ment ; {ant(\ p. 27, pi 29 ;) and in high treason, the venue may be 
laid in any county in which a suHieieitl overt act can be ])roved. If a 
person in one county procure an innocent agent t(» commit a felony in 
another county, he is in that case (independeidly of the 24 tf 25 Vh t. 
c. 94, s. 2) ileemed a princi])al in tlie offence, and may bo indicted for 
having actually committed it, the venue being laid either in the county 
in which it was committed, Post. ,349 ; .see R. v. Brisai^ 4 East^ 164 ; or 
in that in which it was begun by its procurement. (Ante, p. 28, jd. 20.) 

25. The above-mentioned provisions of the 24 d; 25 Viet. c. 94, 
s. 7, apply equally to the offence of an accessory after the 1‘act to a 
felonv. As to accessories where the offence is committed within tlie 
jurisdiction of the Admiralty, see ante,p. 27. 

26. Receivers of stolen property, whether charged as accessories 
after the fact, or with a substantive felony, or with a misdemeanor 
only, may be tried in the county or place in which they have or had the 
property in their j)os.scssion, or in which the principal may by law' be 
tried, in the same manner as they may be tried in the countj^ in which 
the property >vas actually received ; 24 & 25 Viet. c. 96, s. 96. There- 
fore, where the stealing is in county A^, and the receiving in county 
B., both ai‘e triable in A., and the indictment may allege both the 
stealing and receiving to liave been in A. Reg. v. Jiinley, 2 M. c6 Rob. 
624. But where A., B. and C. were indicted for stealing a sheep in 
Dorsetshire, and one count of the indictment also charged C., as for 
a substantive felony, wdth receiving the sheep in Somersetshire, not 
naming anjr one as the thief, he was held not to be triable for such 
receiving m Dorsetshire. Reg. v. Martin^ 1 Den. C. C. 398. If 
property stolen in one part of the United Kingdom be received in 
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another, the receiver may be indicted in that part of the United King- 
dom in which the property was received. 24 d? 25 r. yO, s. 114. 

Where, by the indictment or information, the court appears tt> have 
jurisdiction over the otTence, no objection could, since the 7 GA, <\ (14, 
s. 20, be taken by motion in arrest of judgment, or by writ of error, 
for the wai^of a proper or perfect venue. (Str v. Albert, 5 
Q. B. 37 ; Dav. & M. 89 : Bnj. v. Stowell, 5 Q. B. 44 ; Dar. ct M. 
189: lieg. v. Gregoi'y, 7 Q. B. 274: lieg. v. O'Connor, 5 Q. ])• lb.) 
And now, by 14 d; 15 F/<7. c. 1(X), .s. 24, no indictment sliall be holden 
insufficient for want of a proper or perfect venue. 

CajHion .] — The caption is no part of the indictment ; it is merely 
the style of the court where the indictment was preferred, which is 
prefixed as a kind of preamble to the indictment nj)()n the record, 
when the record is made uj>, or when it is returned to a certiorari. 
The following is a form of the caption to an indictments in a court of 
quarter sessions : — 

“ W^EST.MOKFJ.AND : At the general qxairter of the. peaee^ 

hohJen at Applelnj, in. ami for thecountg aforesaid, the, dajf of , 

in the gear of the reign of onr soin reign ladg VieUo'ia^ of the 

United Kingdom of Great Britain and. Ireland, (Jneen, Defender of 
the Faith, before A. B. and C. 1)., Esquires, and other their a,sso- 
dates, justices (f <ntr said ladg the Queen, assigned to keep the, jteace 
of our said ladg the. Queen in the said counfg, and also to hear and 
determine divers felonies, trespasses, and other misdetneanors, in the 
said c(nintg committed, hg the oath <f^' [tlio grainl Jurors, naming 
them] “ good and lanful men of the. amntg aforesaid, stmrn and 
charged to inquire for our said ladg the. Queen, and for the bodg of 
the countg aforesaid, it Is presented,^' that J. S., etc., so continuing 
the indictment, t^ee 2 iA/Zc, »1(U); 11. v. Fearnlg, 1 Leach, 425. 
And see, the forms, ^ Went. A\, 105, 132, 150, 174, 222; (I Went. 1, 
.357, 373 ; Cr. Cir. Com. .327 ; 2 JIatek. c. 25, .s-. 118, 120, 127, 128 ; 
2 Salk. 605 ; 2 Stra. 865 : 11. v. Warre, 1 Sir. 698 : Ji. v. JJall, 1 
Tr. 320. 

It has })Con usual to insert the names of twelve grand jurors at the 
least in the. caption, and l..ord Hale says that this is necessary; for 
it mav be the ])resentment was by a less number than twelve, in which 
case it is not good : 2 J/ale, 167 : but in R. v. Aglrt.t, 6 Ad. d* Ell. 
247, n., where it was objected upon error tliat the c.apti(m did not con- 
tain the names of any of the jurors, the House of Lords, after consult- 
ing the judges, affirmed the judgment of the court of Queen’s llench, 
that this was not essential ; and in R. v. Marsh, 6 Ad. efi Ell. 236, 
the chief justice agreed that the insertion of the names is not neces- 
sary. See also R. v. Davis, 1 61 d' F, 470. The ca]dion ought to 
state them to be jurors of the countg / Whitehead v. Reg., 7 Q. B. 
582 ; it must also state them to be probi et legales homines, 2 Hale, 
167 ; see Mansell v. Reg., 8 E. d B. 54. As to the mode of rectify- 
ing a mistake in the caption, sec li. v. Justices of Middlesex, b B, 
& Ad. 1113, and R. v. Marsh, 6 Ad. d Ell. 2.36. 

If one of the grand jurors be a Quaker, or other person entitled to 
affinn instead of taking an oatli, the indictment ought to commence, 
“ The jurors for our lady the Queen upon their oath and affirmation, 
present^ etc., 9 61 d P. 78. But this is not necessary where, in any 
legal proceedings, other legal proceedings are set out by way of re- 
cital. Q dl Viet c, 85, 8, 2. 



32 


Indictment. 


2. The Statement. 

In this part of the indictment, all the ingredients of the offence with 
which the defendant is charged, the facts, circumstances, and intent 
constituting it, mitst he set forth with certainty and precision, without 
any repugnancy and inconsistency, and the defendant mu|^ be charged 
directly and positively with having committed it. 

Certainty an to the party indicted.'] — The defendant must be de- 
scribed in the indictment by his Christian name and surname. 2 
175. The inhabitants of a parish, however, may be indicted for not 
repairing a higiiway, or tlie inhal)itant8 of a county for not repairing 
a bridge, without naming any of them. 2 Roll. A hr. 79. 

"J'he cliristian name of the defendant must be such as he obtained 
at baptism or confirmation, see 2 Roll. A hr. 145 ; Co. Litt. 3, or both. 
Wcibhni V. llhhncn^ (J Mod. 11.5, 116. It is said that a man can liave 
but one Christian name ; 2 //o/c, 175 ; but tliis must be understood 
to mean merely that lie cannot be named “John alios James,” /)r the 
like ; tliat is, tliat a second Christian name cannot be given to liim 
after an (dins dirtns ; see R. v. Newham^ 1 L. Rnyrn. 562 : Scott v. 
SoanSy 3 JCasty 111; but it is quite clear, that if a man liUvS ac(piircd 
two names at baptism, or one at baptism, and another by confirmation, 
lie may be indicted by both ; and if these be misplaced, as if his name 
1)0 Rirfutrd JntneHy and he be n allied in the indictment /i7t7<r<r6/, 

it is as mucli a misnomer, and may bo pleaded in abatement in like 
manner, as if other and different names were stated. Jones v. AfaC’ 
qaillon. 5 T. R. 195. 

'riic surname may be such a.s the defendant has usually gone by or 
acknowledged ; and if there be a doubt which one of two names is his 
real surname, the second mav be added in the indictment after nwalins 
dirtuSy Ih'o. MUnom. 47, tfuis : “ Richard othencise adlcd 

Richard Layer.'' 

If the name of the prisoner be unknown, and he refuse to disclose 
it, he may be described as a ])erson whose name is to the jurors un- 
known, but who is personally brought before them by the kccjicr of 
the ])risou ; but an indictment against him as a person to the jurors 
unknown, without something to ascertain whom the grand jury meant 
to dc.siguate, would bo insufficient. Re.ir v. , R. <€• R. 489. 

The stat. 1 IT. 5, c. 5, required that there should also be given to 
defendants in an indictment the (tddilions of their “ estate or degree, 
or mystery,” and also of the “ towns, or hamlets, or places and 
counties oi which thev were or be, or in which they be or were conver- 
sant and many authorities are to be found in the books as to the 
sufficicnev of the statement of these matters ; estate and deyree mean- 
ing the ilefeiulant’s rank in life, mystery meaning his trade, art, or 
occupation. And formerly, if either the name of the defendant, or the 
addition, either of degree or mystery, or of place, were omitted or 
wrongly stated, it wa.^ matter for plea in abatement. Cut the stat. 
7 (r.4, c. 64, 8. 19, enabled the court, if^ satisfied by affidavit or other- 
wise of the truth of a plea of misnomer, or want of addition, or wrong 
addition, forthwith to amend the indictment or information, and call 
upon the party to plead as if no such dilatory plea had been pleaded. 
And now, by 14 efi 16 Viet. c. 100, a. 24, no indictment for any offence 
shall be holden insufficient “ for want of or imperfection in the addi- 
tion of any defendant,” and the addition may therefore, and in all the 
forms given in this work will henceforth, be omitted altogether. An 
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erroneous statement of the names of the defendant may also now be 
amended under the first section of the last-mentioned act, which ena- 
bles the court, whenever on the trial of any indictment for any felony 
or misdemeanor there shall appear to be any variance between the 
statement in the indictment and the evidence offered in proof thereof, 
in (amongst other things) “ the Christian name or surname, or both 
Christian name and surname, or other description whatsoever, of any 
person or persons whomsoever therein named or described,” if i> shall 
consider such variance not material to the merits of the case, and that 
the defendant cannot be prejudiced thereby in his defence on such 
merits, to order the indictment to be amended according to the proof, 
in the manner and upon the terms therein mentioned (sec post Part 
IL CL 1). 

Certainty as to the person against whom the offence Was commit- 
ted .'] — In indictments for offences against the persons or proj)erty of 
individuals, the Christian name and surname of the party in jured must 
be stated, if the party injured be known ; 2 IJaiok. e. 2r), ss. 71, 72 ; 
as, for* the murder of “ Jo/o? Styles^'' larceny of the goods of John 
Styles^'" burglary in the dwelling-house of ‘‘ John Styles^'' and tlierein 
stealing the goods of Joint Nokes^'' and tlie like. The name so 
stated must be either the real name of the i)arty injured, or that by 
which lie is usually known ; li. v. Norton, 11. d- R. hlO : R. v. Ber- 
rimaa, 6 C'. cO P. GUI : Anon,^ 0 C. d P. 4U8 : 11. v. J. Williams^ 7 
C. d P. 298 : (see post, “ Larceny ;”) as, for instance, upon an in- 
dictment for the murder of a bastard child, it cannot be described by 
the name of its mother, unless that name have been gained by repu- 
tation. 11. V. Clark, R. d R. 358 : R. v. Ellen Waters, 1 Mood. 
C. C. 457 : Reg. v. Mary Evans, 8 C. d P. 7G5 : Reg. v. Stroud, 2 
Mood. C. C. 270 ; 1 C. d K. 187. A bastard is (jnasi nullius Jilius, 
and can have no name or reputation as soon as he is born. Co. Litt. 
3G. Where, therefore, upon an indictment for the murder of a 
female bastard child, whose name was to the jurors unknown, it 
a])peared that the child had not been baptized, but that the mother, 
the j)risoner, had said she should like to have it called J/«?7/ .drm, 
and had herself called it Mary Ann, and little Mary, it was held that 
the child had not acquired a name by reputation. R. v. Maty Smith, 
1 Mood. C. C. 402. A child cannot be described as “a certain male 
infant of tender age, to wit, of the age of, etc., and not baptized the 
indictment must citlicr state its name, or (if it have no name, either 
by baptism or reputation, see Reg, y. Stroud, supra,) state it to be to 
the jurors unknown. Reg. y.Biss, 2 Mood. C. C, 93 ; 8 C. d P. 773 : 
Reg, v. Hicks, 2 M. d Roh. 302. But the absence of a name was 
held to be sufficiently accounted for by the child being describ(Ml as 
“ then lately before born of the body of A. B. Reg, v. Hogg, 2 M, 
d Rob. 380 : see Reg. v. Willis, 1 Den, C. (J. 80 ; 1 C. d K. 722 ; or 
*“a certain infant female child bom of the body of A. B., and of 
tender age, to wit, of the age of two days, and not named.” Reg. v. 
Sarah Waters, 1 Den, C. C.*‘6lj0, Wlnire the defendant was in- 
dicted for killing a woman whose name was to the jurors unknown, 
and who he sometimes said was his wife, and sometimes not, and there 
was no evidence of any name by which she was known, it was held, 
that if she was not his wife, and if her name could not be ascertained 
by any reasonable diligence, the description was correct. Reg, v. 
Campbell, \ C. d K. 82. No addition is requisite ; 2 Hale, 182 ; and 
it has been said that if stated it need not be proved ; R, v. Graluim, 

c5 
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2 Leach^ 547 : R. v. Ogilvie^ 2 C,SP. 230 ; however, in R. v. Deeley^ 

1 Mood, C. C. 303 ; 4 fc P. 579, where a defendant was indicted 
for marrying E. C., widow, his first wife being alive, it was holden 
that the addition was material. Where it appeared that the party in- 
jured liad a mother of the same name, the court held that it was not 
necessary to distinguish her in the indictment by the addition “ the 

S cr,” although it was objected that in such a case, where such an 
3n is not given, the presumption is, that it is the parent and not 
the child th*at is intended ; and some cases were cited to that effect. 
R. V. Pearce, 3 B. & A Id. 579. But where the person injured has a 
name of dignity, as a peer, baronet, or knight, he should be described 
by it ; and it should seem, that if he were described as a knight, when 
in fa(;t, h^ is a baronet, or the contrary, the variance would (unless 
amended) be fatal, because a name of dignity (baronet, for instance) 
is not merely an addition, but is actually a i)art of the name. 2 JTawk. 
c. 25, HH. 71, 72. A haron has been held well described as Lord A. 
Reg. V. P%ii», 8 C. & P. 771 : Reg, v. Elliott, Id. 772, n. An in- 
di(;tment for a libel upon a person who was formerly the rejgning 
Duke of Brunswick and Luneburg, but was then residing as a private 
person in this country, but comiiH^nly called the Duke of Brunswick, 
was held to describe him sufficiently as “ C., Duke of Brunswick and 
Luneburg.” Reg. v. Gregoi^j, 8 Q. B. 508. So “ Ilis Koyal High- 
ness the Duke of (.ambridge” has been considered sufficient, without 
setting forth luiy of his Christian names. Reg. v. Frost, IJears. C. C. 
474. 

All indictment for 8t(‘alingthe shroud of a dead person must state it 
to be the goods and chattels of the executor or administrator ; 2 Hale, 
181 ; or ifthere be no will and no administration, it should seem that it 
may be laid to bo the goods of the person who defrayed the expenses 
of the burial, or of the ordinary, if the shroud were purchased with 
the money of the deceased. »^o, if a coffin be stolen, it may be de- 
scribed in the same manner ; or if, from length of time, it be diflicult 
to ascertain the personal re.])resontative8 of the deceased, it may be laid 
as the property of a [)i?rson unknown ; but it cannot be described as 
the property of the churchwardens of the parish from which it was 
stolen. Anon., 2 East, P. C. (>52. If goods, the property of a 
deceased person, be stolen after his death, and before administration 
granted, the property must be laid in the ordinary, and not in the. 
administrator ; for the rights of the administrator commence onl y from 
the date of the letters of administration, and in this resj)ect dider from 
those of an executor, which take effect from the death of his testator. 
R.y. George C. <(• P. 147. Where the stealing was from 

the person «)f a corpse in the highway, in the diocese of W., and it 
appeared that the last jdacc of abode ot’^ the deceased ])erson was in the 
diocese of Cl., but that he had left it, and was on his way to come 
to live with his father in the diocese of W., the property was held to 
be well laid in the bishop of W. Reg. v. Tippin, C. d' Mar. 545.» 
Where some of the articles mentioned in an indictment for larceny 
were shown to have been in the possession of the deceased at the time 
of her death ; as to the others, it was shown that they had belongeil 
to the deceased, and >verc taken, on the day of her funeral, by the 
defendant, to the house of A. : and it was proved that search had been 
unsuccessfully made for a wdll in the deceased’s drawers and boxes ; 
and that no administration had been taken out; it was held, first, that 
tliere was sufficient evidence of an intestacy, and that the property 
was rightly laid in the ordinary ; secondly, that a conviction for lar- 
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ceny of all the articles mentioned in the indictment was proper. Rerf, 
V. Johmon^ 1 Dears. <& B. C. C. 340. If property be stolen out of 
the possession of a bailee, it may be described in the indictment as 
the property either of tlie bailor" or the bailee ; 2 7/a/c, 181 ; although 
the goods were never actually in the real owner’s possession, but in 
possession of the bailee only. R. v. Renimnt^ R. di R. 1 30 ; 4 tf: 

P. 391. As, for instance, goods left at an inn, R. v. 2 
P. C. 058, or entrusted to a person for safe keeping, R. v. 

1 Leach^ 356 : R. v. St((th(nn^ Ih . ; or to a carrier to carry, R. v. 
Deakin^ 2 East^ P. C. 053 ; see R. v. Spears^ 2 Leach^ 825 ; 2 East^ 
P. C. 508 ; cloth to a tailor to make into clothes ; linen to a laundress 
to wash ; R. v. Packer^ Ih. ; 1 Leaeh^ 357 ; goods pawned and the 
like — may be laiil to be the goods and chattels of the person to whom 
they are so entrusted, etc., or »)f the owner, at the option of the pro- 
secutor. See 2 Hale, IHl ; 1 Hale, 513 ; 2 East, P. C. <>52 ; 1 
Hawk. c. 33, s. 47 ; 2 Leach, 875. So, where cattle were alleged in 
the indictment to be the property of a person, who, it appeared in 
evidence, was merely the agister, and not the actual owner, the judges 
held ft; to be sutficicnt. R. v. Woodward, 2 East, P. C. <>53. Iron 
stolen from the bed of a canal, while it was been cleansed, was held 
to be well laid as the j)roperty of the canal company, though they 
were not themselves carriers of goods. Reg. v. Roioe, 1 Bell, C. C. 93. 
But where a bailor steals his own goods from his bailee, they must be 
described in the indictment as the goods of the bailee. R. v. Wilkin- 
son, R. di R. 470 : R. v. Bramley, Id. 478. Wliere a bailee by mis- 
tJike ])arts with the possession of a chattel to a])crs()n not entitled to it, 
his special j^roperty in it is not divested, and it may be described as 
his ill the indictment. Reg. v. Vincent, 2 Den. C. C. 4(>4. (loods 
must not, however, be described as the property of one who has neither 
the actual nor constructive possession of tliern. R. v. Adams, R. <0 
R. 225. I'hus, if it appear that the person nairuHl as owner is merely 
.‘iervant to the real owner, the defendant must be ae(piitted ; 2 East, 
P. C. 652 ; for a servant has not a special property in the goods, the 
possession of the servant being the possession of the master. R. v. 
JJutchijison, R. d’ R. 412 ; 2 Rim. 1.58. So, wliere the jierson named 
as owner appears to lie a married woman, the defendant must bo 
ae(|uitted ; because in law the goods are the. property of the husliand ; 
1 Hale, 513; even though .she be living apart from fier husband upon 
an income arising from property vested in trustia's, for her separate 
use, because the goods cannot be the pniperty of the trustees ; and, in 
law, a married woman has no jiroperty. R. v. French, R. d; R. 491 ; 
sec R. V. Wilfor.d, Td. 517. But where the goods were stolen from a 
feme sole, and before indictment foiunl .she married, it was holden,that 
describing her as the owner of the goods by her maiden name was 
sufficient. It. v. Turner, 1 Leach, 536. Goods let with a ready- 
furnished lodging must, if a larceny of them be committed by a third 
« person, be described as the goods of the lodger, for the owner neither 
has nor is entitled to the possession ; R. v. Bel. stead, R. tfc R. AM i 
R. V. Brunswick, 1 Mood. C.HJ. 26 ; 2 Russ. 154 ; but if a larceny 
be committed by the lodger, then the goods may be described as the 
property of the owner, or ]>erson letting to hire. 24 d 25 Viet. c. 96, 
8. 74 : see R. v. Healey, 1 Mmjd. C. (I 1. (ioods seized under a 
writ of fieri facias may be described as the goods of the party against 
whom the writ issued"; for, although they are in CMstxxlid legis, the 
original owner continues to* have a proiierty in them until they are 
sold. R. y. Eastall, 2 Russ. 153. So, if A. steal the goods of B., and 
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afterwardH C. steals the same goods from A., they may be described as 
the goods of either B. or A., for the possession of the fomer is not 
divested by the tortious taking. R. v. Wilkins^ 1 Leach^ 522, 523 ; 
1 Halc^ 537 ; 2 East^ P. C. h54. Clothes or other necessaries fur- 
nished by a father to his child may, it seems, be laid as the property 
either of the father or of the child, particularly if the child be of 
tender age ; R. v. llayne^ 12 Co. 113 ; 2 East^ P. C. 653 ; but it 
is safer, perhaps, to allege them to be the property of the child. 
See R. V. Forsgate^ 1 Leach^ 463, 464, n. : Reg. v. Hughes^ C. & 
Mar. 593. 

Formerly, where goods stolen were the property of partners, or 
joint owners, all the partners or joint owners must have been correctly 
named in the indictment, otherwise the defendant would have been 
accpiitted. But now, whenever it may be requi.site, in any indictment 
or information for any felony or misdemeanor, to state the ownership 
of any proj)erty whatsoever, whether real or personal, belonging to or 
in the possession of more than one person, whether partners in trade, 
joint tenants, parceners or tenants in common, (including joint-stock 
companies and trustees,) one ])erson only ne^;d be named, and tHc pro- 
perty may be described as belonging to the one person so named, and 
another or others, as the case may be ; which description will also be 
Ruflicicnt whenever it may be neces.sary to mention sucli person in any 
indictmc.nt or information. 7 G. 4, c. 64, s. 14. The words of this 
statute are “ another or others and therefore, where a prisoner was 
indi(;tcd for stealing paper, the ])roperty of George Eyre and others, 
and it appeared in evidence that the paper was the property of George, 
Eyr(', and another only, viz. Andrew Strahan, his ])artner, the pri- 
soner was acquitted . — Per Demmin^ Com. Setj.^ R. v. Jlanifttoyt^ 
Grarnw. Col. Stat. 143. See Reg. v. Kealeg^ 2 Defy. C. C. 63. 
But it is not necessary that a strict legal partnership should exist. 
Where (1 and J). carried on business in partnership, and the widow 
of (y., upon his death, without taking out administration, actctl as 
partner, and the stock wa.s afterwards divided between her and the 
surviving partner, but, before the division, part of the stock was 
stolen, it was holdeii that the goods were properly described as the 
joint pro]>erty of the .surviving partner and the widow, upon an objec- 
tion that the ehildren of C. ought to liave been joined, or the goods 
described as the property of the surviving partner and the ordinary, 
no administration having been taken out. R. v. R. ck R. 178. 

And where a father and son took a farm on tlieir joint account, and 
kept a stock of sheep, tln‘ir joint i)roj)erty, and, uj>on the death of the 
Ron, the father carried on the business for the joint benefit of himself 
and his son’s children, who were infants, it was holden, upon an 
indictment for stealing sheep bred from the Joint stock, some before 
and some after the death of the son, that the ])roperty was well laid 
in the father and his son’s children. R. v. Scott, 7^. d> /?. 13 ; 2 East, 
P. C. 655. In an indictment for {stealing a bible, a hymn-book, etc., 
from a Methodist chapel, the goods were laid as the property of John 
Bennett and others, and it appeared 'that Bennett was one of the 
society and a trustee of the chapel : Parke, 3., held that the property 
w^as laid correctly. R. v. Boulton, 5 C. tC- P. 537. 

In indictments or informations by or on behalf of joint-stock bank- 
ing co-partnerships, for stealing or embezzling money, goods, effects, 
bills, notes, securities or other property Jjelonging to them, or for any 
fraud, forgery, crime or offence committed against or with intent to 
injure or defraud such co-partnerships, the money, etc., may be stated 
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to be the property of, and the Intent may be laid to defraud, any one 
of the public officers of such co-partnerships ; and the name of any 
one of their public officers nmy be used in all indictments or informa- 
tions where it otherwise would be necessary to name the persons 
forming the company. 7 G. 4, c. 46, «. 9. Doubts had existed wliether 
in such case the intent be laid to be to defraud the public officer, 

or whether this statute was in this respect cumulative only, and the 
prosecutor might therefore, at his option, describe the property^ or lay 
the intent, according to this statute, or according to tlie stat* 7 G, 4, 
c. 64, s. 14, {supra) or the (repealed) stat. 11 6r. 4 d; 1 W. 4, c. 66, s. 28, 
by which it was sufficient in any indictment for forgery to name one 
person only, where the intent was to defraud a company, society or 
number of persons, and to allege the offence to have been committed 
with intent to defraud the person so named, and another or others, as 
the case might be : sev li. v. liimjess^ 7 C. <0 P. 490 : 7?. v. James, 
Hi. 553 : it seems, however, to have been at one time considered to be 
settled, that, whether in an indictment against a person not a member 
of the company, under 7 G. 4, c. 46, s. 9, or in an indictment under 
tlic stat. 1 tO 2 Viet. c. %, (continued by 3 cC* 4 Viet. v. Ill, and sub- 
secjueiit acts,) against aWiareholder in a joint-stock banking company, 
for stealing or embezzling the goods or money of the company, the 
intent innst be alleged to be to defraud, or the property iniist be laid 
in, a public officer of the company, duly a])pointcd and registered 
under the acts. Chapman v. Milvain, 5 Ejnh. 61 : see Itvij. v. Atkin- 
son, 2 Mood. C. C. 278 ; C. d' Mar. 525,. But it has now been holden 
that the 7 G. 4, c. 64, s. 14, applies, and that, under it, an indictment 
laying the property in one of the members of the c(nnpany, and others, 
is jiropcr. It. v. Pritchard, 30 L. J., M. C. 169 ; \L< i(jh tO Care, C. C. 
34. 

In indictments or informations for any felony or misdemeanor com- 
mitted in, uj)on, or with resiiect to any bridge, court, gaol, house of 
correction, inhrmary, asylum, or other jiublic building, erected or 
maintained in whole or in part at the exjiense of any county, riding, 
or division, or on or with resjiect to any goods or chattels whatsoever, 
])n»vided for or at the exfiense of any county, etc., to be used lor making, 
altering, or repairing any briflge or any highway at the ends thereof, 
or any court, etc., or to be used in or wdth any such court or other 
building, the property, whether real or personal, may be described as 
Vielonging to the inhabitants of such county, etc., without specifying 
their names. 7 G. 4, c. 64, s. 15. 

In indictments or informations for any felony or misdemeanor com- 
mitted in, upon, or wdth respect to any workfiouse or poor-house, or 
on or wdth respect to any goods or chattels whatsoevc^r, jjrovidcd for 
the use of the jioor of any parish or parishes, township or townships, 
hamlet or hamlets, place or places, or to be used in any workhouse or 
poor-house in or belonging to the same, or by the master or mistress 
of such workhouse or poor-house, or by any workmen or servants 
employed therein, the property may be described as belonging to the 
overseers of the poor for tlie^ime being of such [larish, etc., without 
specifying their names. 7 G. 4, c. 64, k. 16. See 55 G. 3, c. 137, s. 1 : 
R. V. Went, R. & R. 359. And liy 5 ct 6 W. 4, c. 69, s. 7, the guar- 
dians of the poor of eveiy^ union formed by virtue of the 4 cfc 5 W. 4, 
c. 76, and of every parish placed under the control of a board of 
guardians by virtue of that act, are made a corporation, by the name 

of the “ Guardian.^ of the poor of the Union, (or of the Parish 

of ,) in the county of and as such corporation are ^ 

empowered to accept, take, and hold for the benefit of the union or * 
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parish any buildings, lands or hereditaments, goods, effects, or other 
property ; and by that name to bring actions, to prefer indictments, 
etc. ; and in every such action or indictment relating to any such 
property, it shall be sufficient to lay or state the property to be that 

of the guardians of the union, or of the parish of . See 

5 d: 6 Viet. c. 57, 8. 16. 

If any felony or misdemeanor be committed on or with respect to 
any materials^ tools, or implements provided for making, altering, or 
repairing any highway, within any parish, etc., otherwise than by the 
trustees or commissioners of any turnpike road, the property may be 
described as belonging to the surveyor or surveyors of the highway or 
highways for the time being, without specifying their names. 7 U. 4, 
c. 64, 8. 1 6. So, if any felony or misdemeanor be committed on or 
with respect to any house, budding, gate, machine, lamp, board, stone, 
post, fence, or other thing, erected or provided in pursuance of any 
act of parliament for making any turnpike road, or any of the con- 
veniences or appurtenances thereunto respectively belonging, or any 
materials, tools, or implements provided for making, altering, or re- 
pairing any such road, the property may b^described as beli)flging 
to the trustees or commissioners of the roat^vithout spccifyingtlieir 
names. 7 G. 4, c. 64, s. 17. 

In indictments or informations for any felony or misdemeanor 
committed oti or with rcHpcct to any sewer, or other matter within or 

under the view, cognizance, or management of any cornmissionc*rs of 
sewers, it will be sufficient to state any such property to belong to 
the commissioners of sewers, within or under whose view, cognizance, 
or management, any such things may be ; and the names of the com- 
missioners need n(»t be specified. 7 G. 4, c. 64, s. 18. 

Moneys or valiiabh^ securities embezzled by p(U*sons in the ])ublic 
service inay be described as the i)roperty of tne Queen. 2 ir. 4, c. 4, 
8, 4. 

floods stoh'ii in the house of a person who had been convicted of 
felony, and is undergoing his sentence, may be described as the pro- 
j)erty of the Queen, although there has been no office found ; but the 
house cannot be so described without office found, lietj. v. White- 
head, [) a a* 1\ 429 ; 2 Mood. C. C. 181. 

The moneys, goods, chattels, securities for money, and all other 
effects whatever, belonging to any friendly society, must be described 
to be the ])ro])erty of the trustee of the society for the time being. 
IH <fr 1<) r/e/. r. 611, s. 18 : (from wdiich it follows that* the trustei'S 
cannot be. guilty of larceny in stealing the property of the society. 
JL V. Loose, 1 Jied, C. C. 259.) A box belonging to a bcnelit society 
was stolen from a room in a public house ; tw'o of the stewards luid 
keys of this box, and by the rules of the society the landlord ought 
to have had a key, but in fact had not; and it was holden (before llio 
above statute) that the prisoner might be convicte<l on a count lay- 
ing the property in the landlord alone. Ji. v. Wt/mer, 4 C. d P. 391. 
See Iteg. v. ( V/Za, C. <f’ Mar. 309 ; 2 Mood. C. C. 204, 

In indictments for stealing, pawning® selling, buying, exchanging, 
receiving, embezzling, secreting, or not accounting for clothes, linen, 
or other goods, belonging to the hospital at Chelsea, or the commis- 
sioners thereof, the property may be laid to be in ‘‘ the Lords and 
others, Commissioners of the royal hospital for soldiers at Chelsea, 
in the county of Middlesex and in all prosecutions upon the stat. 
7 G. 4, c. 16, it will be sufficient to charge the act as done with in- 
, tent to defraud “ the Lords and others, Commissioners of the royal 
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hospital for soldiers at Chelsea, in the county 6f Middlesex.” 7 G, 4, 
c. 16, 8. 31. 

In indictments for stealing post letters, etc., etc., the property may 
be laid in the Postmaster-General. 7 IT. 4 1 Viet c. 36, s. 40. 

Property vested in a body of persons must not be laid as the pro- 
perty of that body, unless it be incorporated, but must be described as 
the property of the individuals who constitute that body, or some of 
them, as in the case of partners, trustees, or joint-stock companies. 

B. V. Sherrmgton^ 1 Leach^ 513 : B, v. Beacall^ 1 Mood. C. C. 15. 
But when goods of a corporation are stolen, they must be laid to be 
the property of the corporation, in their corporate name, and not in 
the names of the individuals who comprise it ; B. v. Patrick^ 3 Edst^ 
P. C. 1059 ; 1 Leach^ 253 ; and there is a difference in this respect 
between an ancient corporation and a corporation newly created ; an 
ancient corporation may by use have a special name, differing in sub- 
stance from that by which they were originally incorporated, and they 
may plead and be impleaded by that name ; but a corjioration created 
within memory must plead and be im[)leaded by the name by which 
they were incorporated.^ llob. 211 ; iVoy, 54 ; 2 Brownl. 292 ; LaU\ 
229 ; 11 Co. 24 ; Dy. 279 ; 3 Mod. 6 ; Cro. Ell::. 351 ; Bac. Abr., 
Corp. (C. 3). And see 10 Co. 87 ; 1 Leach^ 513. 

• If the name of the party injured be unknown to the prosecutor, as 
in the case of the murder of a strangesr, or larceny from the person 

of a stranger who does not come forward to prosecute, or the like, 
he may be described in the indictment as a person unknown ; 2 
Hale^ 181 ; thus, a man may be indicted for the murder of, or for 
stealing the goods of, “ a certain person to the jurors aforesaid 
unknown.'^ 

If at the trial it appear in evidence that the party injured is mis- 
named, or that the owner of the goods or house, etc., is another and 
different person from him niimed as such in tlie indictment, the vari- 
ance (iinhjss amended) is fatal, and the defendant must be accpiittcd. 

2 East^ P. C. 051, 781. But if the name jiroved he idfni sonans with 
that stated in the indictment, and different in spelling only, the vari- 
ance will be immaterial. Tims, Segrave for Siuigrave, WiUianis v. 
0//5?, 2 Str. 889 ; Bendetto for Beiiiditto, A/ulbol v. BmidltMt^ 2 
Taunt. 401 ; AVhyneard tor Winyard, pronounced Winnyard, H. v. 
Poster, R. ik R. 412 ; iM‘JSicole for M‘Nicoll, Rey. v. Wilson, 1 J)rn. 

C. C. 284, is no variance. But it has been decided that M‘Cann and 
;M‘Carn, R. v. Tannett B. (k R. 351 ; Shakespear and Sliak(?pear, R. 
v. Shakespear^ 10 Easf^ 8.3 ; Tabart ami l^arbart, Binyham v. Diekie.^ 

5 Taunt. 814 ; Shutliff and Hhirtliff, 1 Chit. C. L. 216 ; 3 Chit. Burn., 
341, are not the same in sound. The cpiestion wheth(^r the names are 
idem sonantm is a (juestion of fact for the jury to determine. Rey. v. 
JJaviSy 2 l)eu. C. C. 231. If the defendant be described as a certain 
person to the jurors unknown, and it ajipear in evidmice that his 
name is known, it is a variance. See R. v. Walker^ 3 Camp. 204 : 
B. V. Bobinjton^ 1 Holt., 595. In an indictment for n;ceiving stolen 
goods, if the principal felon "be unknown, he may be described as a 
certain person to the jurors aforesaid unknown ; B. v. Thomas^ 2 East., 
P. C. 781 ; if, however, it appear in evidence that the principal felon 
is known, it is a variance ; B. v. Walker, 3 Camp. 264 ; but the 
receiver will not be entitled to his ac(juittal merely because the 
same grand jury have found a bill imputing the principal offence to 
J. S. B. V. Bush, B. & B. 372. 

If the pai-ty injured be designated by a name of office or other ^ 
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descriptive appellation instead of his real name, it cannot be objected 
to by writ of error or motion in arrest of judgment ; for no judgment 
upon any indictment or information for any felony or misdemeanor, 
iimether after verdict or outlawry, or by confession, default, or other- 
wise, shall be stayed or reversed, for that any person or persons 
mentioned in the indictment or information is or are designated by a 
name of office, or other descriptive appellation, instead of his or their 
proper name.8. 7 Gr. 4, c. 64, s. 20. And now, “ no indictment for 
any offence shall be held insufficient, for that any person mentioned in 
the indictment is designated by a name of office, or other descriptive 
appellation, instead of his proper name : 14 €& 15 Viet. c. 100, s. 24. 
And although there should appear upon the trial to be a variance be- 
tween the indictment and the evidence, in the name or description of 
any person or body politic or corporate therein alleged to be the owner 
or owners of any property real or personal, which shall form the sub- 
ject of any offence charged therein, or in the name or description of 
any person, or body politic or corporate, therein alleged to be injured 
or damaged or intended to be injured or damaged by the commission 
of such offence, or in the Christian name or sjjrname, or both Christian 
name and surname, or other description whatsoever, of any person or 
persons, whomsoever therein named or described, the court may order 
the indictment to be amended, if it consider the variance not material • 
to the merits of the case, and that the defendant cannot be thereby 
prejudiced in his defence on the merits. Id. s. 1. 

Where it is essential to constitjiite the offence that the party injured 
should have been of a certain age (as in an indictment upon the h G. 
4, c. 31, 8. 17. for carnally knowing a girl above ten and under twedve 
years of ago), the jiarty must be stated in evny count of the indict- 
ment to be of that age ; and it will not be sufficient to state the age 
in the first count only, and in a subsequent count merely to dciscribe 
the party as “ the said A. 11.” lieg. v. Martin^ 9, C. tC* F. 215. 
lieg. v. Samh Waters^ 1 Den. C. C. 35G ; p. 45. 

Certainty as to time ami jdace."] — Formerly time and place must 
have been added to every material fact in an indictment ; Staiind. 
1)5 « : Ji. V. Jlolhml, 5 'l\ R. 607 : R. v. Ayleit, 1 T. R. 69 : R. v. 
Haynes., 4 M. c& Beiw. 214 ; that is, every material fact stated in an 
indictment must have been alleged to have been done on a particular 
day, and at a particular place. As to what were considered to be 
material facts within this rule, it is necessaiy to observe that every 
offence consists of the commission or omission of certain acts under 
certain circumstances ; and each of these, being a necessaiy ingredient 
in the offence, is material, and must be stated in the indictment. An 
offence of omission, or a mere nonfeasance, cannot, indeed strictly be 
said to have been committed at any time or place ; and therefore, in 
an indictment for such an offence, the allegation of time and place has 
always been held to be, in general, unnecessary ; Com. Dig. Indict- 
ment., (6r. 2) ; 2 Hawk. c. 25, 8. 79 ; yet if it be an indictable offence 
to omit doing an^act at a particular tirah or at a particular place, an 
indictment for it^should undoubtedly have shown that it was not done 
at that time or at that place. But in an indictment for offences of com- 
mission, every act which is a necessary ingredient in the offence must 
have been laid with time and place, as above mentioned. Thus, where, 
in an indictment for murder, it was stated that J. S., at such a time 
and place, having a sword in his right hand, did strike J. N., etc., it 
was held insufficient ; for the time and place laid related to the having 
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of the sword, and consequently it was not said when or where the 
stroke was given. 2 Hale^ 178 : R. v. Cotton^ Cro. EL 738. So, 
that J. S., at such a time and place, made an assault upon J. N., et 
eum cum gladio felonice 2)ercu88iL was holden bad, because it was not 
said, ad tunc et ibidem percu8Stt, Dy, 68, 69. Yet an indictment for 
a battery where time and place were laid to the assault, but not to the 
battery, has been holden good ; 2 Hale, 178 ; and tliis distinction 
seems to have been established, tliat in felonies, in favorem viflce, the 
greatest strictness above mentioned (namely, that time and place be 
laid to every material fact) was required ; but in indictments for mis- 
demeanors, if time and filace were added to the first act, it should be 
construed equally to refer to all the ensuing acts. See R. v. Rank, Cro. 
Jac. 41. However, in practice, time* and place were, until the pass- 
ing of the stat. 14 15 Viet. c. 100, added to every material fact, as 

well in indictments for misdemeanors as in indictments for felony. 
What we have now said relates to acts which are necessary ingredients 
in the oftcnce ; for mere circumstances accompanying th(‘se acts never 
need have been laid with time and place, March, ^>/. 127 ; R. v. 
Johnson, 2 Roll. Rep. 226, unless rendered essential by the particular 
nature of the offence. Thus, in an indictment for bigamy, in avemng 
that the first wife was alive at the time of the second marriage, it was 
not necessary to allege a place where ; Stark. Or. PL 62 ; although, 
from the nature of tlie ofience, the time must necessarily be stated. 
And now, by the 24th section of the statute just mentioned, 14 & 15 
Viet. c. 100, no indictment for any offence shall be holden insufficient, 
“ for omitting to state the time at which the ofience was committed, 
in any case where time is not of the essence of the offence, nor for 
stating the time imperfectly, nor for stating the ofience to have been 
committed on a day subseciucnt to the finding of the indictment, or 
on an impossible day, or on a day that never happened.” The like 
defects were cured, after verdict, by a previous statute. 7 G. 4, c. 64, 
8 . 21 . 

The time, if laid, should be the day of the month and year upon 
which the act is supposed to have been committed. A day certain 
shouhl be stated ; 2 Hawk, c. 25, 8. 77 ; and this, at j)rcsent, is always 
the day of the month, although naming it as a feast day, or “ the 
Octave of the Holy Trinity,” or the like, .seems to be sufficient. Com. 
J)ig. Indictment, (G. 2.) The year should also be stated ; and the 
year of the Queen’s reign has been usually inserted ; but the year of 
our Lord is unobjectionable, and is more simple. Alleging the act to 
liave been committed on such a day last 2 >a 8 t would be sufficient, 
because it would be rendered certain by the caption of the indictment. 
In no case is it necessary to state the hour at which the act was done, 
unless rendered essential by the statute upon which the indictment is 
framed. 2 Hawk. c. 25, s. 76. Aiid see Combe v.Pitt, 3 Rurr. 1434 : 
R. V. Clarke, 1 Rulst. 204 ; March, pi. 127 ; 2 Inst. 3lk In burglaiy, 
indeed, it is usual to state it ; but alleging the offence to have been 
committed “/n the night,''' without mentioning the hour, seems to be 
sufficient ; hut see 1 Hale, 549 ; R. v. Waddington, 2 East, P. C. 513 ; 
2 Hawk. c. 25, ss. 76, 77. In an indictment upon stat. 9 G. 4, c. 69, 
for unlawfully entering or being in a close by night for the puroose 
of taking game, armed, it is not necessary to state the hour of the 
night. R. V. Davis, 10 R. dt C. 89. 

The place (or special venue, as it is technically termed) must be such 
as in strictness the jury who are to try the cause should come from. 
At common law, the jury, in strictness, should have come from the 
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town, hamlet or parish, or from the manor, castle or forest, or other 
known place out of a town, where the offence was committed ; and 
for this reason, besides the county, or the city, borough or other part 
of the county to which the jurisdiction of the court is limited, it was 
formerly necessary to allege that every material act mentioned in the 
indictment was committed in such a place ; and where a city or town 
contained two or more parishes, or a parisli two or more towns, the 
parisli or town in which the offence was committed must have licen 
stated. Sue 2 Hawk. c. 23, 8. 92 : .Z?.*v. Mackallay^ 5 Co. 66 h ; Sid, 
325. For the same reason it was usual, in London, to name both the 
ward as well as the parish, tims : ‘‘m the paHsh of St. Mary-le~how^ 
in the vxird of Cheap /” but this was not requisite, nor was it neces- 
sary in other cases to mention Ihe hundred in which the parisli was 
situate. This rule was not altered by the repealed statutes 4 5 Arm. 

c. 16, and 24 G. 3, c. 18, which extended to civil cases only ; but now 
the jury in criminal cases are returned from the body of the county 
and not as formerly from any particular visne ; 6 G. 4, c. 50, s. 13 ; 
and, since that statute, it was sufficient to state only the couety, or 
the city, borough or other part of the county to which the jurisdiction 
of the court is limited, in all cases which arc not of a local natui;c. Sec 
R. V. Lamviiwe.^ 3 Cotop. 78 : 7?. v. Lendheater^ 3 Burns, J., by Chitty, 
332 : R. V. Dotoling, Ry. A M. 433 ; 2 Camp. 77. The county, etc., 
so stated must have been tin*, same as that stated as venue in the margin 
of the indictiTumt. See 2 Hale,, 180. lint now, by stat. 14 tf;*15 Viet, 
c. 100, 8. 23, it shall not be necessary to state any venue in tin* body 
of any iiulictineut, but the county, city or other jurisdiction named 
in the margin thereof sliall be taken to be the venue for all the facts 
stated in the body of such indictment : provided, that in cases where 
local description is or hereafter shall be rc(iuired,such local description 
shall be given in the body of the indictment : and provided also, tliat 
where an indi(dment for an offence committed in the county of any 
city or town corporate shall be preferred at the assizes of the adjoining 
county, such county of the city or town shall be deemed the venue, 
and may cither be stated in the margin of the indictment, with or 
without the name of the county in which the offender is to be tried, 
or be stated in the body of the indictment by way of venue. Indict- 
ments for offences within the admiral’s jurisdiction {ante,p. 25,7>/. 17), 
should allege each act to h^ve been done on the. high seas f it is 
unnecessary now to add ^^toithiii the jurisdiction of the Admiralty of 
England /” sometimes the place or land near which the offence was 
committed is also stated ; but this is not necessary. 

Although time and place must thus, before the statute just men- 
tioned, have been laid with certainty, it never was necessary that it 
should be laid according to the truth ; for if the time stated were pre- 
vious to the finding of the indictment, and the place within the coiyity 
or other extent of the court’s jurisdiction, a variance between the in- 
dictment and evidence in the time when the offence was committed, 
Kelynge, 16 ; 2 Irwt. 318 ; 3 List, 23Q ; R. v. Aylett, 1 T. R. 70, 71, 
or in the place where committed, provided the place proved were within 
the jurisdiction of the court, 2 Hawk, c. 26, 8. 84, was not material ; 
and for this reason, in practice all the facts in an indictment usually 
were (and still may be) stated to have occurred at the same time and 
place, time and special venue being laid as to the first fact, and after- 
wards referred to by the words “ then and therey' as to the others. 
There are some exceptions, however, to this rule : — 1. The dates of bills 
of exchange, and otlier written instruments, must be truly stated when 
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necessarily set out. 2. Deeds must be pleaded either according to the 
(late they bear, or to the day on wliich tney ^ere delivered. 3. If any 
time stated in the indictment is to be proved by matter of record, it 
must be truly stated. 4. If the precise date of a fact be a necessary 
ingredient in the offence, it must be truly stated. See E. v. Treheame^ 

1 Alood. C. C. 298. 5. If tlie statute upon which the indictment is 

framed give the penalty to the poor of the parish in which the offence 
was committed, the parish must be truly stated. 0. Where a place 
named is part of the description of a written instrument, or is to be 
proved by matter of record, it must be truly stated. 7. If the {)lace 
where the fact occurred be a necessary ingredient in the offence, it 
must be truly stated : and any variance in these several respects, 
between the indictment and evidence, will be fatal, and the defendant 
must be acquitted, unless the variance be amended at the trial. 9 
G. 4, c. 15 ; 11 12 Viet c. 46, a. 4 ; 12 tC 13 Vief.. c. 45, s. 10 ; 

14 cf; 15 VicL c. 100, as. 1, 24. (See post^ “ Keidenee.") Anti lastly, 
where a time is limited for preferring an indictment, the time laid 
should «,ppear to be within the time so limited. See U. v. lirown^ 
Moo. d; M. 163. Also, in an indictment for murder, the death should 
be laid on a day within a year and a day from the time at which the 
stroke is alleged to have been given. 

Where a place is stated as matter of local description, any varianco 
between the .description of it in the indiidment and the evidence 
would, u#les8 amended, be fatal. Thus, for instance, in indictments 
for stealing in the dwelling-house, etc., for burglary, for arson, for 
entering or being in land by night for the jmrpose of taking game, 
armed, E. v. Eidley^ E. d; E. 515, or for forcible entry, or the like, 
if there be any variance between the indictment and evidence in the 
name of the parish or place where the house is situate, or in any other 
description given of it, it will be fatal, unless amended. 

Certainty as to the facts^ circumstances^ and intent constituting the 
offence .~\ — lOvery offence consists of certain acts done or omitted 
under certain circumstances ; and in an indictment for the offence, it 
is nf>t sufficient to charge the defendant generally with having com- 
mitted it, as, that he murdered J. 8., or stole the goods of »!., or 
committed burglary in the house of J. 8 ., or the like ; but all the 
facts and circumstances constituting the offence must be specially set 
forth. 8o, the offence must appear upon the face of the indictment to 
be a distinct substantive offence : you cannot charge a man with 
being a common thief, a common champertor or conspirator, common 
malefactor, or common robber ; but if he have committed a larceny, 
robbery, etc., the indictment must set forth every fact and circumstance 
which is a necessary ingredient in the offence. Thus, an indictment 
for extortion, charging that the defendant took extorsively for every 
horse so much, and for every twenty sheep so much, was holden bad : 
beca^ise it charged the defendant with extortion generally, and not 
upon any particular occasion. v. Eoherts^ 1 Mod. 103. So, that 
the defendant was a calumniator, and a common and turbulent breaker 
of the peace, etc., was holden bad for the same reason. E. v. Taylor^ 

2 Str. 849, 1246 ; 2 Ilale^ 182. And the same where a constable was 
indicted for behaving badly and negligently in the execution of his 
office, without specifying any particular instance of negligence, etc. 
E. V. Witheringtm^ 1 Str. 2. The only exceptions to this rule are, — 
1. That a man may be indicted for being “a common barretor,” 
without detailing the particulars of the barretry. 2. That a woman 
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may be indicted for being “ a common scold,” without detailing the 
pamculars of her conduct. 3. That a person may be indicted for 
keeping a common gambling-house or bawdy-house, without stating 
those circumstances wliich it may be necessary to give in evidence to 
show that it is a house of that description. See 2 IIav)k. c. 25, 
88. 57, 59. 4. That in an indictment for soliciting or inciting to the 
commission of a crime, It. v. Higgins.^ 2 East^ 5, or for aiding and 
assisfing in the commission of it, it is not necessary to state the par- 
ticulars of the incitement or solicitation, or of the aid or assistance. 
But see Reg. v. Rowed^ 3 Q. B. 180 \ ^ G. & D. 518. In all other 
cases, every fact or circumstance which is a necessary ingredient in 
the offence must be set forth in the indictment. 

And if any fact or circumstance which is a necessaiy in^edient of 
the offence be omitted in the indictment, such omission vitiates the 
indictment, and the defendant may avail himself of it by demurrer, 
motion in arrest of judgment, or writ of error. Thus, in an indictment 
for assaulting an officer in the execution of process, without showing 
tliat he was an officer of the court out of which the process issued ; 
R. V. 0.9 wer, 5 East.^ 304 ; see R. v. Everett^ 8 B. C. 114 ; for 
contem])tuous or disrespectful words to a magistrate, without showing 
tluit the magistrate was in the execution of his duty at the time ; R. v. 
Lense^ Aw/r. 216; against a public officer for non-performance of a 
duty, without sliowing that he was sucli an officer as was bound by 
law to perform that j)articular duty j 5 T. R. 023 ; for #ljtaining 
money under false pretences, without showing whose money it was ; 
R. v. Norton^ 8 C. rO P. 100 : R. v. 3farti\ 8 Ad. tD Ell. 481 ; guod 
c.ronrravit tornimtum dans plagamy without saying perems'd ; R. v. 
Long^b Co. 122 h; that he feloniously did lead away a horse, etc., 
without saying “ take 2 i/o/c, 184 : in all these and the like cases 
the indictment is bad, and the defect may be taken advantage of in 
the manner above mentioned. See R. v. Cheere^ 7 D. & R. 401 ; 
4 B. S C. 902 ; 1 B. <fr Adol. 861 ; 8 Ad. S EH. 481. 

Every fact and circumstance laid in an indictment; which is not a 
necessary ingredient in the offence, maybe rejected as surplusage, and 
need not be ])rovcd at the trial ; see 7 G. 4, c. 04, s. 20 : R. v. Jmies^ 

2 B. rf; Ad. Oil ; also, if there be any defect in the manner of stating 
such matter, the defect will not vitiate the indictment. R. v. Walker^ 

3 Co. 41 a : R. v. Long^ 5 Co. 121 hi R. v. Holt, 2 Leach., 593. And 
see R. v. Jlowarth^ 3 StarJe. 29. And, by 14 cO 15 Viet. c. 100, s. 24, it 
is expressly enacted, that no indictment shall be deemed insufficient 
for want ot the averment of any matter unnecessary to be proved. 

Not only must all the facts and circumstances which constitute the 
offence he stated, but they must be stated with such certainty and 
precision, that the defendant may be enabled to judge whether they 
constitute an indictable offence or not, in order that he may demur or 
plead to the indictment accordingly — that he may be enabled to deter- 
mine the species of offence they constitute, in order that he mav 4 )re- 
pare his defence accordingly — that he may be enabled to plead a 
conviction or acquittal upon this indictment, in bar of another prose- 
cution for the same offence — and that there may be no doubt as to the 
judgment which should be given, if the defendant be convicted. See 
R. v. Jlome^ Cowp. 675 : Reg. v. Rowed., 3 Q. B. 180 ; 2 G. ct* D. 
618. Therefore, in indictments for offences of a local nature, as bur- 
glary, arson, and stealing in the dwelling-house, etc., a local descrip- 
tion of the house, etc., must be given, namely, the parish or place, 
and county in which it is situate : in indictments for obtaining money 
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by false pretences, the false pretences must be specified : JR. v.Mason^ 
2 T. R. 571 : R. v. Manoz., 2 Str. 1127 : in an indictment against a 
person for not serving the office of constable, tlio mode of election 
must be set out, to show that he was legally elected ; for if he wore 
not legally elected, he cannot be guilty of a crime in not seiwing : 
R. V. Harpur.^ 5 JBiflod. 96 ; an indictment for extortion must show 
what fee was due, or that nothing was payable, R. v. Lake^ 3 Leon. 
268, as well as the fee exacted : an indictment for stopping up the 
King’s highway must specify w’hat part. R. v. Roberts^ Shotv. 289. 
Also, for the same reasons, it the indictment charge the defendant 
with one or other of two offences, in the disjunctive, as that he mur- 
dered or caused to be murdered, forged or caused to bo forged, 
2 Hawk. c. 25, s. 58 : R. v. Stocker ^ 1 Salk. 342, 371, levavit vel 
levari causavit^ R. v. Stoughton^ 2 Str. 9lK), conveyed or caused to be 
conveyed, etc., R. v. Flinty Hardw. 370 ; see R.\. Morley^ 1 Y. & J. 
22, it is bad for uncertainty : and the same, if it charge him in two 
different characters, in the disjunctive, as, quod A., e.pisten8 sen'ua 
sivc d^ntatus^ took, etc. Smith v. Mall^ 2 Rol. Rep. 263. So, an 
indictment which charges that the defendant, with a certain stick or 
staff which he had and held, upon A. did make an assault, etc., seems 
to be bad for uncertainty. Reg. v. Jones, 1 C. K. 243. 80, an in- 
dictment which may apply to either of two different definite offences, 
and does not sjiecity wliich, is bad. R. v. Marshal 1., 1 Mood. C. C. 158. 
And the uncertainty of one count of an indictment cann(>t he aided by 

reference to tne description of the offence in anotlior count. Reg. v. 
Sarah Waters., 1 Den. C. C. 356. But, after verdict, defective aver- 
ments in a second count may be aided by reference to sufficient aver- 
ments in the first count. Reg. v. Waverton., 2 Den. C. C. 341 ; 
17 Q. B. 562. 

Certainty to a certain intent in general, however, is all that is 
required. Co. Lit. 303 R. v. Long, 5 Co. 121 a. Certainty is 
of three kinds : certainty to a certain intent in every particular, wfiich 
is required only in pleas, etc., of estoppel and jileas in abatement ; 
certainty to a common intent, which is required in ordinary pleas ; 
aiK^ certainty to a certain intent in general, which is reijuired in de- 
clarations and indictments. The latter is a medium between the other 
two ; not so great a degree of certain^ as the first, and a gi-eatcr 
degree of certainty than the second. 1 shall endeavour furtlier to 
define them# Where certainty to a certain intent in every particular 
is required, the court will presume the negative of every thing the 
pleader has not expressly affirmed, and the affirmative of everything 
the pleader has not expressly negatived ; or, in the words of Lord 
Coke, the pleader must exclude every conclusion against him. Where 
certainty to a common intent only is required, the court will presume 
in favour of the pleader every jiroposition which by reasonable intend- 
ment is .impliedly included in the pleading, though not expressed ; and 
where words are made use of, which admit of a natural sense, and also 
of aft artificial one, or one to be made out by argument or inference, 
the natural sense shall jirevail.* Thus, if a j>lca state that the master 
and fellows of a college were seised in fee, it shall be intended in right 
of the college ; Fulmer ston v, Stewart, Plmcd. 102 ; if a man plead 
feoffment, livery shall be intended, because it would not otherwise be 
a feoffment ; Co. Lit. 303 h ; or, if he plead an assignment of dower, it 
shall be intended by metes and bounds, for other^vise it would not be 
a legsd assignment. Bro. Pleader^ 145 ; Cadvmlader v. Brian, Cro, 
Car. 162. Common intent, however, is a rule of construction only, 
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and not of addition ; it cannot add to a sentence words which are not 
impliedly included in it ; and therefore, in trespass, if the defendant 
plead a release, without showing at what time it was made, the court 
cannot presume that it was made after the trespass, Plowil. 46 a, un- 
less the particular trespass be specially mentioned in it. Certainty to 
a certain intent in general, being a medium between the two degrees 
of certainty above mentioned, may be inferred from what has just now 
becik) said respecting them ; and it should seem, therefore, tliat in cases 
where it is reij[uirc(l, every thing which* the pleader should have stated, 
and which is not either expressly alleged or by necessary implication 
included in what is alleged, must be presumed against him. The court, 
however, will construe the words of the pleading according to their 
ordinary and usual acceptation, and technical terms according to their 
technical meaning. And if the sense of a word be ambiguous in the 
ordinary acceptatiorr of it, it shall be construed according as the con- 
text and subject-matter require it to be, in order to render the whole 
consistent and sensible : thus, the word “ until ” may be construed in- 
clusive or exclusive of the day to which it is applied, accordiim to the 
context and subject-matter. R. v. 5 East^ 244. In R. v. 

Ri(jg^ 1 Str. 18 ; 8 P. Wnu, 419, the defendant was indicted for eras- 
ing the indorsement of a bank note, and it appeared that the words 
erased were on the face of the note, but the jury found that such was 
commonly called an indorsement ; and a majority of the judges held 
that the deseription was correct. An indictment will not bo vitiated 
by ungrammatical language, if the real meaning be sufficiently ex- 
pressed. R({). v. 1 Den. C. C. il07 ; 2 C. d: K. 686. In in- 

dictments against officers for neglect of duty or malversation in their 
offices, it is sufficient to allege Unit tliey were such officers at the 
time of the otrence committed, without showing their appointment ; 
see R. V. Jlollmut., 6 T. R. 623 ; for their regular appointment is pre- 
sumed from their exercising the duties of their offices. If it be stated 
that the justices of our lady the Queen were assigned by letters 
j)atent under “ her seal of (Ireat Britain,” it shall be presumed to be 
the great seal, R. v. Ymulcly 4 T. R. 621, for it could not be by any 
other. 

Mere matter of inducement docs not require so much certainty as 
the statement of the gist of the offence. R. v. Wright., 1 Vent. 170 ; 
Com. Dig. Indictment., {G. 5.) Thus, in an indictment for disobe- 
dience to an order of justices for payment of achurch-ratt^ made under 
63 G. 3, c. 127, an averment, by way of inducement, that a rate was 
duly made as by law required, and afterwards duly allowed, and that 
the defendant was by it duly rated, was held sufficient, without setting 
out the facts which constituted the alleged due rating, etc., although 
in the statement of the offence itself it would not have been sufficient. 
Reg. V. RidweR, 1 Den. C. C. 222. See also R. v. Wade, 1 B. 
Adol. 861 : R. v. So 2 )er, 3 B. (& C. 867 : R. v. Sainsbury, 4 T. R. 
461 : R. V. Wcstlcy, 1 Bell, C. C. 193. Where the offence cannot be 
stated witli complete certainty, it is sufficient to state it with such cer- 
tainty as it is capable of. As in the ’case of a conspiracy to defraud a 
person of goods, it is not necessary to describe the goods as in an in- 
dictment for stealing them ; stating them as “divers goods” has been 

holden sufficient. R. v. , 1 Chit. Rep. 698. See also R. v. 

Gill, 2 B. dk Aid. 209 : Reg. v. Kenrick, b Q. B. Yd ', 1 J)av. & M. 
208. So, in an indictment for soliciting and inciting another to com- 
mit an offence, it is not necessary to state the offence contemplated 
with the same degree of certainty as in an indictment for the offence 
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itself, even, it should seem, although the offence were afterwards 
actually committed. In indictments for perjury and ollenccs of the 
same nature, also, the certainty formerly required according to the 
rules above mentioned is now no longer necessary ; for by stats. ‘23 
G. c. 11, and 14 (& 15 Viet. c. 100, 8. 20, it is necessary only to 
state the substance of the offence, and by wliat court or before wlioni 
the oath, etc., was taken, etc., without setting out the bill, answer, 
etc., or any part of any proceeding in law or equity, and without set- 
ting out the commission or authority of the court or person before 
w^hom the offence was committed. If, however, the prosecutor choose 
to state the offence with greater particularity than is required by these 
statutes, he will be boiiml by the statement, and must prove it as laid. 
E. V. Dowlia, 5 T. i?. 311, 317. And the same in every other case 
where an offence is stated in an indictment with greater particularity 
than is necessary, the unnecessary allegations, if descriptive of some 
ingredient in the offence, and not merely of circumstances of aggrava- 
tion, arc material and relevant, and cannot be rejected as surplusage. 
(^See Part II. Chap. 1.) 

Having made these general observations on the certainty rcipiircd 
in indictments, we shall now proceed to examine the subject with re- 
lation to particular cases. 

At the common law, written instruments, wherever they formed a 
part of the gist of the offence charged, {see Uep. v. Coulson^ I Den. 
C. C. 593,) must have been set out verbatim. Thus, in the case of 
forgery, the instrument forged must, before the stat. 2 d'; 3 \V. 4, c. 
123, 8. 3, have been set out in the indictment in words or figures ; 
E. v. Mason., 1 East^ 180; 2 East^ P. C. 975: Jl. v. Powell.^ 1 
Leach., 77 : E. v. Hart, Id. 145 : E. v. Lyon, 2 Leach, 008 ; in an 
indictment for a libel, the libellous matter must have been set out 
verbatim ; see Zenohki v. Axtell, 6 T. E. 162 ; for sending a threaten- 
ing letter, the letter must have been set out verbatim ; U. v. Lloyd, 2 
East, P. C. 1123; atul see E. v. JInnter, 2 Leach, 631; for not 
executing a warrant, the nature and tenor of the warrant must have 
been shown ; E. v. Burrouyh, 1 Vent. 305 ; Com. Diy. Indictment, 
(G. 3). To this general rule several exceptions have existed, or have 
from time to time been made by statute. Thus, in perjury, it is not 
necessaiy to set out the afiidavit, amswer, etc., on which the perjury is 
assigned, verbatim, for the stats. 23 G.2,c. 11, and 14 efi 15 Viet. c. 
100, s. 20, require only the substance of the offence to be charged. 
In larceny of written instruments, made the subject of larceny by 
statute, (see 24 d 25 Viet. c. 96, s. 27,) it has never been necessary that 
the indictment should set them out verbatim : describing them in a 
general manner is sufficient ; 2 East, P. C. 602, 777 ; thus, “ one 
bank note for the payment of five pounds, and of the value of five 
pounds ;” “ one bill of exchange for the payment of fifty pounds, and 
of the value of fifty pounds ;” or the like ; for where a specific thing 
is made the subject of larceny, it is necessary merely to describe it as 
such specific thing, it being a species of thing that is the subject of 
larceny. E. v. Johnson, 3 M.*d Selw. 539. This rule applies to all 
instruments which are the subject of larceny ; but the indictment must 
follow some of the descriptions given in the statute ; for, where an 
indictment upon the repealed statute, 2 G. 2,c. 25, s. 3, which applied 
to bank notes, bills of exchange, and promissory notes, etc., described 
the instrument stolen as “ a certain note, commonly called a bank 
note,” it was holden insufficient. E. v. Craven, E, <fb R. 14. So, 
where the indictment described the instrument stolen as a bank post 
bill,” it was holden bad, because it did not fall witliin any of the de- 
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scriptions in that statute. R. v. Chard^ R, & R. 488. In an indict- 
ment for forging or uttering any instrument or writing, it was, by the 
2 cfc 3 IT. 4, c. 123, 8. 3, made ipinecessary to set forth any copy or 
fac-simile thereof, but it is sufficient to describe the instrument in such 
manner as would sustain an indictment for stealing the same. 2 d; 3 
W, 4, c. 123, 8. 3. See R, v. Warshaner^ 1 Mood, C, C. 466 ; 7 C. 
db P. 429 ; R, v. Burrjcse^ 7 C. db P. 490 : R. v. James^ Id. 553 : Reg. 
V. Vcmghan^ 8 C. db A 276 : Reg. v. Sharpe^ Id. 436 : Reg. v. Roger 8^ 
9 C. db P. 41.. And now, by recent statutes, the following important 
relaxations of the rule, as to the certainty required in the statement 
of written instruments, have been introduced. By 24 db 25 Viet, 
c. 98, 8. 42, in any indictment for forging, altering, offering, uttering, 
disposing, or putting off (or for stealing, embezzling, destroying or 
concealing, or obtaining by false pretences, 14 db 15 Viet. c. 100, «. 5) 
any instrument, it shall be sufficient to describe such instrument by 
any name or designation by wdiich the same may be usually known, 
or by. the purport thereof, without setting out any copy or fac-simile 
thereoti or otherwise describing the same or the value thereof. By 
8. 43, in any indictment for engraving or making the whole or any 
part of any instrument, matter or thing whatsocv'cr, — or for using or 

having the unlawful custody or possession of any plate or other mate- 
rial upon which the whole or any part of any instrument, matter or 
thing whatsoever shall have been engraved or made, — or for having 
the unlawful custody or possession of any paper upon which the whole 
or any part of any instrument, matter, or thing whatsoever shall have 
been made or printed, — it shall be sufficient to describe such instru- 
ment, matter, or thing by any name or designation by which the same 
may lie usually known, without setting out any copy or fac-simile of 
the whole or any ])art of such instrument, matter, or thing. And by 
14 tb 15 Vk't. c. lOO, .s. 7, in all other cases wherever it shall be neces- 
sary to make any averment in any indictment as to any instrument, 
whether tlie same c<msists wliolly or in part of writing, print, or 
figures, it shall bo sufficient to describe such instrument by any name 
or designation by which the same may be usually known, or by the 
purport thereof, without setting out any copy or fac-simile of the 
whole or any part thereof. 

Where the written instrument or parts of it are set out verbatim, 
care must be taken to set them out correctly ; for any variance be- 
tween the indictment and evidence in this respect will be fatal, unless 
amended during the trial. 

If an indictment describe a written instrument as purporting to be 
so and so, the instrument when produced in evidence must appear upon 
the face of it to be what it is described as purporting to be, otherwise 
the defendant may be acquitted for the variance, if not amended. As, 
for instance, if the instrument be described as a“ certain paper writing 
purporting to be a bank note,” and the note produced, though made 
to resemble, vary materially in its form from a real bank note ; R. v. 
Joncs^ 1 Doug. 300 ; or, if described as a bill of exchange, “ purport- 
ing to be directed to one J. King, by \he name and de.scription of J. 
Ring for if it were really directed to J. Ring, it could not purport 
(that is, appear upon the face of it) to be directed to J. King. R, v. 
Reading y 1 Easty 180, n . ; 2 Leach, 590. • See R.y. Gilchrist, 2 Leach, 
657 : R. V. Edsall, Id. 662. 

Where words are the gist of the offence, they must be set forth with 
particularity in the indictment ; as, for instance, in an indictment for 
scandalous or contemptuous words spoken to a magistrate in the exe- 
cution of his office : B, v. Bagg, 1 Roll, Rep. 79 : R, v. How, 1 Sir. 



Indictment. 49 

C99 ; or, for blasphemous or seditious words. R. v. Poppleioell 1 Str, 
086 : R. V. Sparling^ Id. 498. And if there be any material variance 
between the words proved and those laid, even if laid as spoken in the 
third person, and proved to have been spoken in the second, R. v. 
Perry ^ 4 T. R. 217, tlie defendant will be acquitted, unless the judge 
think fit to amend tlie variance. Ilut if some of the words be proved 
as laid, and the words so proved amount to an indictable oflence, it 
will be sufficient. Where words are laid as an overt act of treason, it 
is sufficient to set forth tlie substance of tlicm ; Post. 194; U.\. 
Layer^ 8 Mod. 93 ; 6 St. Tr. 328 ; for they are not the gist of tlie of- 
fence, but proofs or evidences of it merely. 

Where any matter laid in an imiictmeut is to be proved by a record, 
great care must be taken that the statement correspond exactly with 
the record. This subject, and that of variances between written and 
printed instruments, and the statement or setting forth thereof upon 
the trial, will be considered more fully when we come to treat of the 
evidence necessary to support an indictment. It may, however, here 
be observed, that by the 6 <0 7 Viet. r. 85, s. 2, wherever, in any 
legal proceedings whatever, legal ])rocecdings may be set out, it shall 

iu)t l)(i ncfossary to spccity that any j>ai*ticnlar j)ersons who acted as 

jurors had made affirmation instead of oath, but it may be stateil that 
they served as juiynien in the same manner as if no act had passed for 
enahling persons to serve as jurymen without oath. 

Where jiersonal chattels are the subject of an offence, as in larceny, 
they must be described sp(3cifically by the names usually ap])ropriated 
to them, and the number and (where value is of the essence of the 
offence, j). 50) the value of each sjiecies or jiarticular kind of 

good.^ stated : sra 2 7/n/c, 182, 183 : thus, for instance, “ one coal of 
the Vftlnc <f tvu nty filut lings, two of hoofs of the value of thirty 

shillings, two pairs of shoes of the value of twelre shillings, two 
sheets of the value (f thirteen shillings, <f the goods and chattels of 
one J. or, “ one sheep of the price <f hventy shillings," etc., and 
the. like. J/, for instance, it were “ twenty 'uxthers and ewes," the 
indictment would be bad for uncertainty ; it should state how many 
of each. 2 Hale, 183. Goods may be described by the name by 
which they are known in trade ; as, for instance, a set of new hand- 
kerchiefs in the piece may be described as so many handkerchiefs, 
though they are mjt sejiaratecl from each other, if the pattern desig- 
nate each, and they.are considered in trade as so many handkerchiefs. 
R. V. Nlhhs, R. d- R. 25. Ingots of tin, or a bar of iron, may be de- 
scribed as so many pounds weight of tin or iron ; but where an article 
has obtained, in common parlance, a particular name of its own, it 
would be wrong to describe it by the name of the material of which it 
*is composed. Reg. v. Mansfield, C. d; AJur. 140. An indictment for 
a larceny of live animals need not state them to be alive, because the 
law wdll presume them to be so, unless tlie contrary be stated ; fV»r, as 
the law would otherwise presume them to be alive, the varianec* would 
be fatal. R. v. Rdwards, R. dj^R. 497 : R. v. Holloway, 1 C. d; P. 
128. See R. v. WilUams, 1 Alood. C. C. 107. But if an animal have 
the same appellation whether it be alive or dead, and it makes no 
difference as to the charge whether it w'ere alive or dead, it may be 
called, when dead, by the appellation applicable to it when alive. R. 
V. Puckering, 1 Mood. C. C. 242. An indictment for stealing chat- 
tels, which are the subject of a larceny only in particular cases or under 
certain circumstances, must show that they fall within the requisite 
description. Thus, an indictment for stealing “ three eggs” was ruled 



50 Indictment. 

to be bad, because only tlic e^^gs of animals domitm mturm are the 
subject of larceny. Reg. v. Cox^ 1 C. & K, 494 ; sejl quare ; sec 1 
Dm. C. C. 502. I^ut an indictment for bestiality, which described 
the animal as “ a certain bitch,” was held sufficiently certain, although 
the females of foxes and some other animals, as well as of dogs, are 
HO called. Reg. v. Allen^ld. 405. An indictment which charged that 
the defendant stole “ one ham, of the value of ten shillings, of the 
goocTs and chattels of J. S.” was held sufficient. Reg. v. Gallears^ 1 
Den. a. a. 501. 

The prosecutor is bound by the description of the species of goods 
stated ; as, for instance, an indictment for stealing a pair of shoes 
cannot be supported by c\ndence of a larceny of a pair of boots. But 
a variance in the number of the articles, or in their value, is imma- 
terial, provided the value proved be sufficient to constitute the olfence 
at law. So, if there be ten iliflferent species of goods enumerated, and 
the ])rosccutor jirovc a larceny of any one or more of a sufficient 
value, it will be sufficient, although he fail in his proof of the rest. 
But where value is essential to constitute the offence, jyid the 
value is ascribed in the indictment to many articles collectively, the 
offoiH^e must bo made out as to all the articles, for the grand jury have 
ascribed the value to all the articles collectively. R. v. Forsyth, 
R. <(; U. 274. Although, to make a thing the subject of larceny, it 
must be of some value, yet it iummI not be of the value of some coin 
known to the law, Le. of a farthing at the h^ast. Reg. v. Morrla, 9 
(/. <£• P. ,‘549. Ami no indictment sliall be held insufficient for want 
of the statement of the value or price of any matter or thing, or the 
amount of damage, injury, or spoil, in any case where the value or 
price, or the amount of damage, injuiy, or spoil, is not of the essence 
of the offence : 14 d’; 15 17(7. c. 109, s. 24. If numey stolen be de- 
scribed as “ of the goods and ehaftels'^ of the prosecutor, these words 
may lie rejected as surjilusage, and the indictment will be sufficient. 
Reg. v. liadley, I Den. C. C. 450. J:?o, in an indictment which 

charged that the defendant by false pretimccs obtained •from A. “a 
cheque for the sum of 8/. 14.v. th/. of the. monies of B.,” this was held 
a sufficient allegation that the chccpie was the property of B., the 
words “ of the monies” being rejected as surplusage. Reg. v. God- 
frey, 1 Dears. <{• li. C. C. 42f». 

Before the stat. 14 <0 15 I7rt. c. lOO, money vf ns described in an 
indictme.nt as so many “pieces of the. current gold,” or “ silver,” or 

“copper coin of the realm, called and the particular sp(!cies of 

C(un must have been specitied. See Jt. v. Fry, R. <0 R. 482 : R. v. 
Warshaner, 1 Mood. C. C. 406 : Reg. v. Radley, 1 Den. C. C. 450. 
And if a larceny of particular ])ieces of coin, as sovereigns, half-s(jvc- 
reigns, crowns, etc. was charged, the indictment was not sujiported by 
])roof of the stealing of a sum of money, which must have consisted of 
some or other of the coins mentioned in the inditdment, without proof 
of the stealing of some one or more of the specific coins named. Reg. 
V. Rond, I Den. C. C. 617. But nqw, by the 18th section of the 
above statute, in every indictment in which it shall be necessary to 
make any averment as to any money, or any note of the Bank of 
England or any other bank, ft shall be sufficient to describe such 
money or b«*ink-notc simply as monev, without specifying any par- 
ticular coin or bank-note ; and such allegation, so far a.s regards the 
description of the property, shall be sustained by proof of any amount 
of coin, or of any bank-note, although the particular species of coin of 
which such amount was composed, or the particular nature of the 
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bank-note, shall not be proved. Notes of a provincial bank, which 
were not at the time of the commission of the offence in circulation for 
value, but which were paid in at one branch of the bank, and were in 
course of transmission to another branch, at which they had originally 
been issued, in order that they might there be re-issued or otherwise 
disposed of— it not being the practice of the bank to re-issue at one 
branch notes originally issued at another — were held to be bank-notes 
within this section. Reg. v. 1 Deara. <0 B. C. C. 109. • 

Besides what we have hitherto said relative to the certainty required 
in the statement of an offence in an indictment, it is nccessarv to add, 
that, in an indictment for murder, the word miirdrarif^ Jhj. 5(11 o, in 
an indictment for raj)e the word rapuif.^ Sfaumi.20(i^ and in an indict- 
ment for larceny the felouice cvpit et aspor faint, 4 BL Co/a. 905, 

arc absolutely necessary ; they are technical words, essential to the 
definition of the ofience, without which these ofiences respectively 
cannot be described upon the record : and if omitted, the. defendant 
may demur, move in arrest of jndgnumt, or l)ring a writ of error. 
The words “ ci et arnds*" tliough they have commonly been' inserted 
in indictments for ofiences against the person, are not essential. 97 
JI. H, c. 8 ; 7 G. 4, c. (>4, s. 20 ; sre mow 14 cC* 15 VlH. c. 100, s. 29. 

The intention of the party at the time he committed tlu* ofience is 
often a necessary ingredient in it ; .and in such cases it is as necessary 
to state the intention in the indictment, as any other of the facts and 
circumstances wdiich constitute the offence. Bee, It. v. BhiUipfi, (> 
East, 4G4. {Bee post, Part 2, Ch. 1.) In some c.ases the law has 
adojited certain technical expressions to indicate the intention with 
w’hich an offence is committial ; and in such c.ases the intention must 
be expressed by the technical word prescribed, and no otlier. Thus, 
treason must be laid to have been done traitoroushj all felonies 
to h.ave been done ^^feloiuousfy burglary is laid to have Ix^en done 
^\fekmiaushf and hnrg/arioiislp,'^ and with intent to commit a parti- 
cular felony ; murder, “/c/ow/o//.s7// and o/* his midiee aforclhoughl 
2 I fate, 1H4, 187 ; forgery, '’'‘feloniously," if made felony by statute, 
and ** with intent to defraud,” etc. 

Where a statute annexes a liigher degree of punishment to a com- 
mon-law fijiony, if committCil under particular eircumstanc.(*H, an in- 
dictment for the offence, in order to bring the defimdant within that 
higher degree of punishment, must expressly charge, it to have beem 
committed undiT those circumstances, and must state the circum- 
.st.inces wdth certainty and precision. 2 Hale, 170. 

Lastly, as to indictments for ofiences created by statute : the statute 
contains a definition of the offence ; and the ofience consists of the 
commission or omission of ccrt.ain acts, under certain circumstances, 
and in some c.ases with a particular intent. An indictment, theridbre, 
for an ofience against the statute, must with certainty and precision 
charge the defendant to have committed or omitted the acts, under the 
circumstances .and wu'th the intent mentioned in the statute ; and if 
any one of these ingredients in the offence be omitted, the defendant 
may demur, move in arrest of judgment, or bring a writ of error. The 
defect will not be aided by verdict ; see Lee v. Clarke, 2 East, 99.9 ; 
nor will the conclusion contra fomiam statuti cure it. 2 Hale, 170. 
And see R. v. Jukes, 8 T. R. .536 : Com. Dig. Information, {D. 3.) 
But if the indictment describe the offence in the words of the statute, 
after verdict it wall be sufficient, in all offences created or subjected to 
any greater degree of punishment by any statute. 7 G. 4, c. 64, s. 21, 
See R, V. Warshaner, 1 Mood. C. C. 466 : Douglas v. Reg., 13 Q. B, 

d2 
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74 : Reg. v. Rowlamls^ 2 Den. C. C. 364 ; 17 Q. B. 671. In an in- 
dictment upon the repealed stat. 5 Eliz. c. 11, s. 2, (which makes it 
high treason to clip, round or file any of the coin of the realm, “ for 
wicked lucre or gain’s sake,”) it was necessary to charge the offence 
to have been coniinitted for the sake of wicked lucre or gain, other- 
wise it would he ha<l. 1 Jlnh’^ 220. 8o, an indictment on that part 

of the Hhu;k Act (ikjw rcpiialcd) which made it felony wilfully and 
vmliciouHlff^ jto shoot at any person .in a dwelling-house or other 
place, was hohlen had, because it charged the offence to have been 
done “ unlnufy/lg and vaiHvioushjf omitting the word “ wilfully 
It. V. Davis^ i L(‘a('h^ tM) some of tlic judges, indeed, thought that 
“ maliciously ” included “ wilfully but the greater number held, that 
as “wilfully” oar/ “ maliciously” were both mentioned in the statute 
as descri])tive of tln^ offence, both must be stated in the indictment. 
/SV/’. nlao Riff. v. 1 Den. (J. C. 157 ; 2 C. rf K. 17‘J. i^o, an iiu 
dictment upon the repealed stat. 7<f;H fr. 4, c. 30, a. 2, for feloniously, 
voluntarily, and maliciously si tting fire to a barn, was hohlen bad, 
bemiuse the words of the statute are “ unlaufnllif and malicik^usly.” 
Jt. V. Turner., 1 Mood. (J. C. 230. So, an indiidinent upon stat. 

0 (r. 4, e. 31, .s. 12, charging the prisoner with “ feloniously, wilfully, 
and maliciously cutting,” idc., is not sufticient, the words of the sta- 
tute l)(‘/mg “ nn/tnrfni/g and maliciously.” Reg. v. Rgtin, 2 Mood. 
C. (I 15. So, wh(‘re an indictment on the repealed stats. 15 (}. 2, 
V. 34, and 14 (r. 2, r. 6, which made it ftdony without bem^fit of 
(dergy to steal any cow, ox, heifer, etc., charged the defendant with 
stealing a cow, and in evidmu'c it was ])roved to he a heifer, this was 
hohlen to he a fatal variance ; for the statute having mentioned 
both cow and luufer, proved that the words were not consideriMl by 
the JiCgislature as synonymous. R. v. fh/.c, 2 /J'u.st, P. C. 617 ; 

1 Lrarh, 123. See also Jt. v. Douglas, I Camp. 212. So, w'luu’o an 
indictment cliarge<l in one count tliat the defendant did break to gel 
out, and in another that he did brt*ak and get out, it was hohlen in- 
sufiicient, because thi^ words of the statute are “ break out.” R. v. 
Compton, 7 C. <(’■ I*. 133. In like marmer it was deci(h‘d, that, as the 
repealed stat. 15 it. 2, c. 34, specified lambs as well as sheep, a 
defendant coidd not bo convicted for .stealing shoe]) u})on an indict- 
incnt for stealing lambs; R. v. Loom. I Mood. C. C. 160; and a 
similar construction was put upon the stat. 7 d: 8 G. 4, e. 29, 8. 25. It. 
v. l^uddi/oot. I Mood. C. C. 247. But in Jteg. v. MUnlleg. 2 Mood. 
C. f 34, an indictment under the In.st-mentioned statute for killing a 
sheep, with intent to steal the carcase, was held to be supported by 
proof of killing a ram or ewe, the words of the statute being “ ram, 
ewe, sheep, or lamb ;” a majority of the Judges considering “sheep” 
a generic term, including the former wonls. iSre. (dso Reg. v. Spicer, 
1 Den. C. C. 82 ; 1 C. d> K. t>99. Where a word not in the statute 
is substituted in the indictment for one that is, and the word thus 
substituted is equivalent to the word used in the statute, or is of 
more extensive signification than it, (‘iid includes it, the indictment 
will be siifiieient. As, for instance, if the word “ hwwingly'' be in 
the statute, and the word adcisedlg'' be substituted for it in the 
indictment, R. v. F idler, 1 iloa. d* P. 180, or the word “ wilfully ” 
in the statute, and “ maliciomly ” in the indictiffent, (the words 
“ advisedly ” and “ maliriously ” not being in the statutes respec- 
tively,) the indictment >vould be sufficient. It is much better, how- 
ever, to pursue strictly the w’ords of the statute, as it precludes all 
question about the meaning of the expressions used ; besides, the 
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court, in favornn vita‘s arc Bometimes inclined to listen to and coun- 
tenance very nice distinctions upon the subject. Thus, an indict- 
ment upon the repealed stat. 2 G. 2, c. 25, (which made the stealing 
ot* “ bank-notes ” felony,) charging the defendant with stealing “ a 
certain note commonhj called a bank-note,” was hohlen bad, because 
it did not follow the description of the property in the statute, li. v. 
Graven^ If. tf* 7?. 14 ; 2 7 v/j,*/, 7*. 6* (»01, (j()2. So, under the re- 
l)ealed stat. 2 <(!• il Ed. (>, c. 3.3, wliich contained only the words 
“ horse, gelding, or mare,” upon an indictment for stealing two colts, 
the judges were unanimously of opinion that, as colts were, not men- 
tioned e.o nomine in the statute, they could not take notice that they 
were of the horse species ; 7?. v. Heaney^ Ji\ <(' R. 410 ; althougli 
u])on the same statute it was decided that an indictment for stealing 
“ a mare ” was ])roved by evidence of stealing a filly. R. v. Wel- 
land, R. R. 404. aSVc (dno R. v. Chard, R. fO R. 4H8, and the raises 
(d)ore mentioned. And pursuing the words in the statute is sutlicient, 
unless indeed they are generic terms, in which case it is nec,essary 
to state the sjiecies, at'cording to the truth of the case, 'flius, in an 
indictment (ui stat. 37 G. 3, e. 7t), making it felony to endeavour to 
s(;duc(‘ a soldier or sailor from his duty, it is sulheient to charge 
an endearoH)% etc., without .specifying the means employed. R. v. 
Fuller, 1 Roif. <C’ R. 180. Hut where a statute' (for instance) makes 
the. maliciously killing of cattle a felony, it is not suth(‘ient in .'in 
indictment on the statute to charge the defendant with killing 
“ catth* ” generally, but the s])ccies of cattle, as horse, mare, gelding, 
cow, ox, heiler, etc., must be state.d. R. v. Chtdkley, R. d; R. 258. 
And whcjd the subject of the indictment cannot be brought within 
the meaning r»f the statute without the aid of extrinsic evidence, it is 
necessary, besides charging the oficnce in the words of the statute, to 
aver .siicli facts and circumstances as may he necessary to bring the 
matter w ithin tla* moaning of it ; as, for iii.stancc, where, by the usage 
of Ji public oflice, the bare signature of a party upon a navy bill ope- 
rates as a receipt, an indictment f<ir forging such a reecijit, setting 
forth the navy bill and indor.scinent, and charging the defendant witli 
having forged “ a certain rccci|)t for money ; to wit, the sum of 25/. 
mentioned and contained in the said paper uj>ou a navy bill, wliich 
forged receipt w^as as follow's, that is to say, — William. Thornton, 
William Jlnnter," was holden bad, because it did not show by p*per 
averments that these signatures im])ort(*<l a receipt. U. v. ffnnter, 
2 Leach, (124 ; 2 East, P. C. 1128. Avc R. v. Barton^ 1 Mood. C. C. 
141. In like manner it was holden that an indictment for forging the 
word nettled" at the bottom of a bill, must slunv by proper aver- 
ments that it is a receipt. R. v. Thonipnoti, 2 Leach, 910. See Reef. 
V. Board man, 2 M. rt Roh. 147. Ily stat. 7 G. 4, e. 04, a. 21, no ob- 
jection can be taken after verdict to any indictment for any offence 
created or subjected to any greater degree of punishment by statute, 
if the indictment follow^ the words of the statute. It is still, however, 
necessary, as in the two cases*la.st above cited, to aver such fac.t.s and 
circumstances as arc necessary to bring the case within the o[)eration 
of the particular statute upon which the indictment is founded. The 
statute itself need not be recited. 

If there be aftv exception contained in the same clause of the act 
which creates the offence, the indictment must show, negatively, 
that the defendant, or the subject of the indictment, does not come 
within the exception. Spiers v. Parker, 1 T. R. 141 : R. v. Eamshaw, 
15 East, 456 : Rex v. Jarvis, 1 East, 643 : R. v. Batten, 6 T, R. 559. 
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Arul see R. v. BaxUr^ 5 T. R. 83 ; Leajc\ 580 ; 2 East^ P. C. 782 : 
R, V. Masters^ 1 B. & Aid. 362 : R. v. Pearce^ R. (& R. 174 : R. v. 
Robinson^ Id. 321. Jf, however, the exception or proviso be in a sub- 
sequent clause or statute, R. v. //a//, 1 2\ R. 320, or, although in the 
same section, yet if it be not incorporated with tlie enacting clause 
by any words of reference, v. Smithy 1 B. & Ahl. 94, it is in that 
case platter of defence for the other party, and need not be negatived 
in the pleading. 

As to the* proper mode of stating* the title, etc. of a statute in 
pleading, see Rey. v. Byers^ 1 Ad. E. 327 : Gibbs v. Pike., 8 M. & 
W. 223 : Beck v. Beverley ^ 1 1 M. d: W. 845 : R. v. Westley^ 1 Bell^ 
a a 193. 

IJefore we conclude this part* of our subject, it may be necessary to 
observe that no jiart of the indictment must be in figures ; and there- 
fore numbers, dates, etc., must be stated in words at length. 2 llale^ 
170. The only exception to this is, where a fac-Hhuile of a written 
instrument is set out, as was formerly necessary, and is still sometimes 
done, in an indictment for forgery ; in which case it must be out 
in the indictment in words and figures, as in the original itself. R. v. 
J/aaow, 1 EaM., 180. 

In conclusion, if all the ingredients of the offence (whether it be an 
offence at common law or one created by statute) be not set forth in 
the indictment, or if any of them be not stated with sufheient certainty, 
the defemlant may demur, move in arrest of Judgment, or bring a wTit 
of error. Sec R. v. Mason., 2 T. R. 581. But in offences created by 
statute, or subjected to a greater* degree of pimishment by any statute, 
(although the defendant may demur, if the indictment do not describe 
the offence witli sutficient certainty,) he cannot, if it describe the 
offence in the words of the slatute, move in arrest of judgment, or 
bring a writ of error ; for, after verdict, the imiictment will, in that 
case, be sufficient to warrant the jmnishment. 7 G. 4, c. 64, s. 21. No 
objection can now be taken to any indictment for that the matters 
alleged, or the persons described in it, do not correspond in number or 
gender with the description in the statute upon which the indictment 
is framed ; for whenever any statute relating to any offence, whether 
jninisliable upon indictment or summary conviction, in describing or 
ref^ing to the offence, or the subject-matter on or with respect to 
whicii it shall be committed, hath used or shall use words importing 
the singular number or the masculine gender only, yet the statute 
shall be understood to include several matters, several jiersons, females 
and males, bodies corjiorate and individuals, unless it be otherwise 
specially jirovided, or there be something in the subject or context 
repugnant to such construction. 7 c5 8 G. 4, c. 28, s. 14. 

Neither shall any indictment for any offence be held insufficient 
for the omission of the words “ as appears upon the record,” or of the 
Words “ with force and arms,” or of the words “ against the peace,” 
nor for the insertion of the words “ against the form of the statute,” 
instead of “ against the form of the statutes,” or vice versa ; nor for 
that aiiy person mentioned in the indictment is designated by a name 
of office, or other descriptive appellation, instead of his proper name. 
14 d 15 VkU c, 100, 24. 

Indictment must not be double ,'] — The defendant ought noi to be 
charged with having committed two or more offences in any one count 
of the indictment : for instance, one count cannot charge the defendant 
with having committed a murder and a robbery, or the like. So, two 
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defendants cannot be jointly charged, with murder or manslaughter by 
means of an injury done by one of them to the deceased on one day, 
and another injury done by the other of them on a diftcrcut dav. lietj, 
V. 8 C. tt- P. 030. An exception to this rule is to be found in 

indictments for burglary, in which it is usual to charge the defendant 
with having broken and entered the house with intent to commit a 
felony, and also with having committed the felony intended. And in 
indictments for embezzlements by clerks and servants, or person® em- 
ployed in tlio public service, or in "the police, the prosecutor may charge 
any number of distinct acts of emhezzlcinent, not exceeding three, 
wliieli may have been committed against the said master within six 
montlis inclusive. 24 <1; 25 Viet. c. 1)6, «. 71. The proper course, liow- 
ever, under this statute, seems to be to charge the several acts in several 
counts. Bvy. v. Purriuisey C. cO Mar. 617 : see also 24 <C* 25 Vict.c. 
96, ss. 5, Ci^posf^p. 62. Laying several overt acts in a count for high 
treason is not duplicity, 8, because the charge consists of the' 

compassing, etc., and the overt acts are merely evidences of it; and the 
same a,s to conspiracy. That the dcfcndant'publishcd arnl caused to 
be }»ul)lished a libel is not double, for tlicv are the same offence. So, a 
count is an indietment charging a man with one endeavour to procure 
tlie commission of two olVeiiccs, is not bad for (lui)licitv, because the 
c^leavour is the oOcnee charged, li. v. Fuller^ 1 Pos. <0 180. 

So, if a person be charged, under 11 4 rO 1 W. 4, c. 66, s. 20, with 

“ destroying, defacing, and injuring” a register, it being all one act. 
Il<yj. v. Jiotrn), 1 Jkn. C. C. 21 ; 1 C. d; K. 501. And it is now 
generally understood, that a man may be indicted for the battery of 
two or Ti’.ore persons in the saim? count, Ji. v. Bpnfkld^ 2 Burr. 984 : 
see 2 Str. <S90 ; 2 lA. llayu}. 1572, coutra^ or for a libel njjoii two or 
more pen mis, where tliC imblication is one single act, B. v. ,/puner^ 
1 Mod, 400 ; o Burr. 98;), without rendering the count bad for 
duplicity. In felonies, also, the indictment may charge the defendant, 
in the same count, with felonious acts with respect to several ])ersons — 
as, ill robbery, witli liaving a.^saulted A. and J)., and stolen from A. 
one shilling, and from H. two shillings — if it was all one transaction. 
liiy, V. (riddius^ C. d' Mar. 634. 

In civil actions, the only mode of objecting to pleailings for dii- 
jilicily was by special demurrer, lioforc they were abolished by 15 
16 17c/. c. 76 ; it Avas cured by general demurrer, or by the dcfdhd- 
ant’s i»leading over. In criminal cases, the defendant may object to 
it by special demurrer, perhaps also upon general demurrer, or the 
court in general, upon ajiplication, Avill quash the indietment ; but 
it is extremely doubtful whether it can be made the subject of a 
motion in arrest of judgment or of a writ of error ; and it is cured 
by a verdict of guilty as to one of the olfences, and not guilty as to 
tlie other. 

It must be positive .] — Every fact and circumstance stated in an 
indictment must be laid j»o.sitiv^*Iy,tliat is, the indictment must directly 
affirm tliat tlie defendant did so and so, or tliat such a tact liappened 
under such and such circumstances ; it cannot be stated by way of 
recital, “ that whereas^' etc., or the like. 2 Hawk. c. 25, s. 60 : M. 
V. Whitehead, 1 Salk. 371 : R. v. Crowhurst, 2 Ld. Raym. 1363 ; 
1 Show. 337 : R. v. Askman,, 1 Sess. Ca, 159. As, for instance, where 
an indictment for not obeying a justice’s order set forth the order by 
way of recital, “ that whereas a certain order^^ etc., although it 
charged the not obeying of the order positively, it was holden bad. 
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R. V. Crowhurst^ 2 Ld, Raym, 1363. So stating a matter by way of 
argument or inference would render the indictment bad ; as, for in- 
stance, that by a certain indenture teBtatum exifttif that J, S. demised, 
etc. ; and this, perhaps, even in mere matter of inducement, although 
in one case the contrary certainly has been decided. R. v. Goddurd^ 
3 Salk. 171. 

A defect in these respects is not cured by verdict ; and consequently 
the defendant may take advantage of it by demurrer, motion in arrest 
of judgment; or writ of error. 

It must not he repiiynant .'] — Wliere one material part of an indict- 
ment is repugnant to another, the whole is void ; as, for instance, an 
indictment cliarging the defendant with forging a bond by wliich J. S. 
was hound^ etc. (which is impossible if the writing bo forged); or with 
disseisinfi A., and it a[)pcars upon the face of the indictment that A. 
had but an estate* for years ; 2 llniric. c. 25, s. G2 ; with stealing the 
goods of the miid J. S., where the name of d. S. was not previously 
mentioned ; Id. s. 72 ; or in the parisli aforesaid^ wlicre no parish was 
before mentioned ; for forging a bill of exchange, stating it to be 
signed, by the ])arty whose signature was allegi'd to be forged ; R. v. 
Carter.^ 2 Ensty C. 985 ; or the like. If the repugnancy be in an 
immaterial part, it may in general be rejected as surplusage, especially 
after verdict. Bac. A />r., Pleos., (14). Thus, upon an indictment, 
tempore 1 (J. 4, for stealing a mare in the fourth year of the reign of 
G. 4, against the peace of our lord the now King, the words “fourth 
year of the” may be rejected as surplusage. R. v. Gdl, /i’. (0 /i*. 431. 
lint still it is a general rule, tliat an allegation in pleading, whicli is 
sensible and consistent in tlie place where it occurred, and m>t re- 
pugnant to ontevedent matter. c*uu\ot be rejected as surj)lusagc, though 
laid under a videlicet^ however inconsistent it in.iy be with an allega- 
tion Hubsc(pient. R. v. iSVem/s*, 5 East, 244. ()iie count of an in- 
dictment charged A. with stealingapromissory note from Jl. ; a second 
with stealing a bank-note from 15. ; and a third, with receiving the 
goods “ so as aforesaid feloniously stolen.” It w'as held, after verdict, 
that tlie indictment was not objectionable on the ground of re}Uig- 
nancy ; for, tirst, the words of reference in the third count did not 
necessarily im])ort a stealing of the goods hg A . ; and secondly, if 
they did, the count was conceivably capable of proof. Reg. v. Crad- 
duGc, 2 Den. C. C. 31. 

Averments, houj mode.’] — The usu.al way of making an averment in 
an imlictment is thus: And the jurors (t/orvsaid, upon their oath 
aforesaid, do further present, thatf etc. ; or if it be connected with 
what has immediately preceded it, it may be introduced simply thus : 

that,” etc., then proceeding to state the matter of the aver- 
ment. lint when the matter of the averment is but a mere adjunct 
of some person or thing preceding, it does not require even this 
technical mode of introducing it ; Ijiiis, “ that A. being an officer,” 
etc., is a sufficient avennent that A. was an officer ; see R. v. Johnson, 
2 Roll. Rep. 220 : R. v. Boyall, 2 Burr. 832 : R. v. Bootie, Id. 804 : 
R. V. Higgins, Id. 1232 : It. v. Somerton, 7 B. & C. 403 ; 2 Hawk. 
V. 25, «. i 12, “that A., knowing that B. was indicted for forgery, 
concealed a witness against liim,”is a sufficient averment that J5. was 
indicted ; Fitzg. 122, 203 ; so, “ dans plagam mortalem,” R. v. Long, 
5 Co. 129 ; March, pi. 137, or “ sciens that,” etc., R. v. LaxcUy, 2 Sir. 
904, is a good averment. ' So, where an indictment for peijury stated 
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that “ at and upon the hearing of the said complaint,” the defendant 
deposed, etc., this was holden to be a sufficient averment that the 
complaint was heard, li. v. Ayktt^ 1 T. R, 70. 

3. Conchtsion of the hulictmcnt. 

For nn offence at rotntnon la a '.'] — An indictment for an oflfeace at 
common law concludes thus: the of our lady the 

QuePUy her orovm and dtgmtyf IndictiAents for nuisance usually 
conclude : “ to the great damage and common nuisance of all the liege 
subjects of our said lady the Queen,” etc., as well as “ against tlie 
peace,” etc. : hut tliis conclusion, ad vommunc nocumenlum^ does not 
seem to be essential. 

llefore the statutes mentioned below, the words “ against the peace 
of our lady the Queen," were, it seems, essential in all cases ; 2 Jlalcy 
1 88 : J{. V. Paffrry^ Cro. Jac. .527 : R. v. Leyton^ Cro. Car. 584 : 
R. V. Lane^ G Mod. 128 : R. v. Cool\ R. tf* R. 171) ; excepting in in- 
dictments for ntn{fea»ance ; R. v. Wyalt^ I i^alk. .381 ; 1 Vent. 108, 
111 ; and even in these they were uniformly used. /SVe 2 Hale, 188, 
189; R. V. Lool np, 3 Burr. 1901 : R. v. faiihr, 5 D. tO R. 422 : 
R. V. Winter, Yelr. GO : R. v. Scott, R. d: R. 41.5. 

Ihit by the stat. 7 O. 4, c. G4, s. k), no judgment upon any indict- 
ment or information for any felony or misdemeanor, whether after 
verdict or outlawry, or by confession, default, or otherwise, shall be 
stayed or reversed fur Avaiit of the words, “ against the peact5.” The 
conse([uence of this statute was, that .such objections could be taken 
only by demurrer. >SVc Jl. v. Chahnera. 1 Mood,. C. C. 352 ; 5 C. d 
P. .331 : Rcfj. V. W. Smith, 2 M. <0 Rob. 109: Reg.w Pringle, Id. 
27G. And now, by 14 d 15 Viet. e. 100, r. 24, the omission of the 
words “ against the peace” constitutes no objection to an indict- 
ment. 

The words “ her crown and dignity,” though always used, were 
never essential. 2 Male, 188. 

For an offence by !^tatHte.'\ — An indictment for an offence created 
by statute concludes thus : AgaiuHt the form, of the statute in such 
vase made and jirovided, and against the jnace of our lady the Queen, 
her vroirn and dignity."' 

Where a statute cither creates the offence altogether, or makes an 
offence at common huv an offence of a higher nature (as, for instance, 
Avhere it makes a misdemeanor a felony), an indictment for the offence 
must conclude contra formam statuti. 2 Hale, 192 ; 2 Ilawh. c. 25, 

IIG : R. V. Clark, 1 Salk. 370: R. v. Harrison, 2 Roll. Rep. 38. 
If the statute do not make it an offence of a higher nature, but merely 
increase or otherwise alter the j)unishment, etc. (as, for instance, per- 
jury under stat. 5 Eliz. c. 9), it has been said that the indictment, in 
order to bring the offence within the statute, must conclude contra 
formam statuti; but that if it*do.not so conclude it, may still be a 
good indictment fOr the offence at common law. 2 Hah, 191, 192. 
This dictum of Lord Hah, how'ever, appears not to be now recognized 
as law : see Reg. v. Willianu, 7 Q. B. 250. If the statute be merely 
declaratory of an offence at common law (as high treason, for instance), 
without adding to or altering the punishment, etc., an indictment for 
the offence may conclude contra forr/uim statuti, or as at common law. 
2 HaU, 189. 

But where a statute merely takes away a certain privilege or benefit 
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from a person committing a common-law offence under particular cir- 
cumstances, to which benefit or privilege the defendant would have 
been entitled at common law, as, for instance, where it takes away the 
benefit of clergy from a common-law felony, an indictment for the 
offence, although it must charge it to have been committed under the 
circumstances mentioned in the statute, should not conclude contra 
fornihm stotuti. 2 Ilalc^ 190. Thufj, indictments for murder, man- 
slaughter, robbery, burglary, house-breaking, stealing in a dwelling- 
house, horse- stealing, and the like, need not conclude contra formam 
statuti • II).; unless, in the latter instances, a larceny be committed of 
a thing which at common law was not the subject of larceny. R. v. 
Pmrmm^ 1 Mood. C. C. 13 ; 5 C. & P. 121 ; 11. v. Cluithnm, 1 
Mood. C. C. 403 : R. v. Ikmj, 1 M. & Rob. 463 : Reg. v. Polly, 
1»C. tO K. 77 ; Reg. v. WiUkims, 7 Q. B. 250. An indictment pre- 
•ferred at the assizes, under 1 & k Viet. c. 2, for an offence committed 
on the high seas, need not conclude contra formam statuti. Reg. v. 
Seroa^ 2 C. <& K. 53. In order to warrant a sentence of transporta- 
tion for life on an indictment for larceny after a previous conviction 
for felonv, the indictment need not conclude contra formam statuti. 
licet. V. him, 8 a & P. 735. 

Where one statute is relative to another, as where one creates the 
offence and the other the penalty, an indictment for the offence should 
conclude contra formam, statutornm. 2 Hale, 173 ; Broughton v. 
Moore, Cro.Jac. 142. So, where one statute declares the offence and 
awards the punishment, and by a subscupient statute the punishment 
is altered, the indictnuiiit sliould conclude contra formam statutorum. 
Reg. V. Adams, 1 C. d Mar. 299. Jlut if one statute subject an 
offence to a piscuniary penalty, and a subseciuent statute make it a 
felony, an indictment lor the felony should conclude contra formxtrn 
statuti. R. V. Pirn, R. cO U. 425. Where the offence is prohibited 
by sevt'ral iiKhipendcnt statutes, the indictment may conclude contra 
formam statutorum or statuti. 2 llatelc. c. 25, s. 117. If the statute 
creating the offence be temporary, and be continued or made ])erpetual 
by another statute, an indictment for the offence may conclude contra 
formam statuti; 2 Hale, 173: Dingley v. Moor, (Jro. El. 750: R. 
v. Morgan, 2 ^S/r. 1066 ; but wdicre a former statute is discontinued, 
and revived by a subscuncnt one, I^ord llah says, that it is safer in 
such a case to conclude contra formam statutorum, although, accord- 
ing to good authorities, contra formam statuti would be sullicient. 
2 Hale, 173. An indictment for a common-law felony, committed 
abroad, but made triable in this country by statute, need not conclude 
contra formam statuti. R. v. Sawyer, R. d R. 294. 

Omitting to conclude contra formam statuti when it is essential, 
may be made the subject of dcinurrer (though not, since 14 <5 15 Viet, 
c. 100, s. 2b, 2 ^osf, Ch. III. 8. 4, of motion in arrest of judgment, or 
writ of error), for tliis is not cured by the stat. 7 G. 4, c. 64, «. 20 : R. 
V. Pearson, 1 Mood. C. C. 313 : R. y. Radcliffe, 2 Mood. C. C. 68. 
So, before the 14 d 15 Viet. c. 100, •concluding contra formam statuti 
for statutorum, or the contrary, might have been made the subject of 
a demurrer ; but no judgment upon any indictment or information for 
any felony or misdemeanor, whether after verdict or otltlawry, or by 
confession, default or otherwise, shall be stayed or reversed for the in- 
sertion of the words “ against the form of the statute,” instead of the 
words “ against the form of the statutes,” or nice versa. 7 G. 4, c. 
c’ 64, a. 20. And now, by the 24th section of the first-mentioned act, 
no indictment shall be rendered iusufiicient for tliis defect^which now 
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is, therefore, wholly immaterial. The same section provides also, that 
no indictment shall be hold insufficient “for want of a proper or formal 
conclusion.” If an indictment conclude contra foiinani stafuti, when 
it should conclude as at common law, the mistake is not material, and 
the words contra formant statuti mav be rejected as surplusage, H. 
V. Matthews^ 5 T. IL 162 : R, v. Bathurst^ Say ^ 225 : Ward v. Rich^ 
1 Vent 103. 


Sect. 4. 


JOINDER OF TWO OR MORE DEFENDANTS IN ONE INDICTMENT. 

Wheue several persons join in the commission of an offence, all or 
any number of them may be jointly indicated for it, or eacli cd’them may 
be indicted sejiarately. Thus, if several commit a robbery, burglary, 
or murder, they may bo indicted for it jointly, 2 Uale^ 173, or se])a- 
ratoly ; and the same where two or more commit a battery, or are 
guilty of extortion, or the like. R. v. Athinaon.^ 1 Sitlh. 3^2. And 
though they have acted ,sei>arately, yet if the grievance is the result of 
the acts of all jointly, all may be indicted jointly for the odbnee. R. 
V. Traffordy 1 B. <(■ Where money has been obtained under 

false iu’etences,and the false i»retences were conveyed bywords spoken 
by one dtdendatit in the presence of the others, all of whom act(3d in 
concert together, it was holden that they might all be indicted jointly. 
Yonny v. R., 3 T. R. 08. So, where two persons joined in singing a 
libellous song, it was luddeii that they might be indicted jointly ; R, 
V. BrnfiiM^ 2 Burr. 1)8,5 ; and the same, where two or more persons 
join in any other kind of publication of a libel. But if the publication 
of eacli party be distinct, as if two bo(>ksollors, not being partners, sell 
the libel at their n'^pective slu»ps, they must be indicitod se])arately. 
>So, two or more cannot be jointly indicted for perjury, R. v. Phillips^ 
2 Str. 021, or for seditious or blasphemous words, (»r the like, because 
such otfeiices are in their nature scjveral. Hven where several commit 
a joint act, which act, however, is not of itself illegal, but becomes so 
merely by reason f)f some circumstances api)licable to each individual 
severally and not jointly, they must be in(lict(‘d separately ; 2 Hawk, 
c. 25, .S’. 80 ; thus, several partners cannot be indicted jointly for exer- 
cising their trade, without having se.rved an aj)prenticeshi[). R. v. 
Atk'noion, 1 Salk. 382 : U. v. TlWon, 1 Str. 623. But principals in 
the first and second degree, and acces.sories before and after the fact, 
may all be joined in the same indictment ; 2 I[ali\ 173 ; or the 
principals may be indicted first, and the accessories after the con- 
viction of the ju’incipals, or before, for a substantive ofiemte. {See 
ante., p. 8, and 24 & 25 Viet. c. D4, hs. 2, 3.) It is said that .several 
may be jointly indicted for severally erecting common inns, ad com- 
rmuie nocun ten turn.., if it be sffid that they meparaUter erexerunt., etc. ; 
and the same as to keeping di.sorderly houses, etc. ; lb . ; but it is 
much better, and more usual in practice, to indict the proprietor of 
each house separately. 

Misjoinder of defendants may be made the subject of a demurrer, 
motion in arrest of judgment, or writ of eiTor ; or the court will in 
general (|uash the indictment. But where there are different counts 
against different persoms in the same indictment, this, though it may 
be a ground for moving to rxuash the indictment, is, it seems, no cause 
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of demurrer, R. v. Kingston, 8 East, 41, provided the counts be other- 
wise such in substance as may be joined. 

Upon an indictment against two persons, charging them with a 
Joint and single offence, as stealing m the dwelling-house, both or 
either may be found guilty, but they cannot be found guilty of sepa- 
rate xHirts of the charge ; and if they be found guilty separately, 
judgment cannot be passed upon one, unless a pardon be obtained 
or a nolle prosequi be entered as to the other. R. v. Hempstead, 
R. R. 344. llefore the stat. 14 15 Viet. c. 100, if two were 

charged jointly with receiving stolen goods, a joint act of receiving 
must have been proved : proof that one received in the absence of 
the other, and afterwards delivere<l to him, wduld not suffice ; R. 
V. Messin/jharn, 1 Mood. C. C. 257 : see R. v. Archer, Ih. 143 : 
Reg. V. Parr, 2 M. d; Rob. 346 : Reg. v. IJoi'ey, 2 Den. C. C. 86 ; 
but this was amended by the 14th section of that statute, which 
provided that if, upon the trial of two or more persons indicted for 
jointly receiving any property, it should be proved that one or more of 
such ])ersons separately received any part of such property, it shottld be 
lawful for the jury to convict upon such indictment sucli of the said 
persons as should be proved to have received any ])art of such pro- 
perty ; and sec now 24 & 25 Vkt. c. 1)6, s. 94, in the same terms. 
Several receivers may bo charged in the sumo indic-tineiit with separate 
and distinct acts of receiving. Reg. v. Piilham, 9 C. cC* P. 281 : 
Reg. v. Hayes, 2 M. Rob. 156 : 24 <0 25 Viet. c. 96, «. 93 : ante, 
p. 9. Where several persons arc indicted for burghiiy and larceny, 
one may be found guilty of burglary and larceny, and the others of 
the larceny only. R. v. Puftenoorth, R. <C* R. 520. ^ee R. v. 
Turner, I Sid. 171. On an indictment against A. &. 11. for larceny, 
with another count against B. for receiving, A. was acquitted ; B. 
was found guilty, on evidence which proved that he was an accessory 
before the fact to the larceny, and a receiver, and the verdict against 
him was entered generally ; it Wcasheld that he was not, (since 11 12 
Viet. c. 46, 8. 1,) entitled to an acquittal for the larceny. R. v. 
Hughes, 1 Bell, (J. C. 242. 


Sect. 5. 

JOINDER OF SEVERAL OFFE.NCES IN DIFFERENT COUNTS IN 
ONE INDICTMENT. 

We have already seen (ante, p. 54) that if a defendant be charged 
with two or more otVences in the same count of an indictment, the 
count will bo bad for duplicitv, exce])t in one or two excepted cases. 
As to charging a defendant with ditlerent offences in different counts, 
it admits of a different consideration. 

In an indictment for high treason, there may bo different counts, 
each charging the defendant with a different species of treason against 
the Queen and her government, such as compassing the Queen’s death, 
levying war, adhering to the Queen’s enemies, within stat. 25 Ed. 3,. 
St. 0, c. 2, and the conspiracies to imprison or do bodily harm to the 
Queen, within stat. 36 G. 3, c. 1,8. 1. 

A defendant ought not, in general, to be charged with different 
felonies in different counts of an indictment; as, for instance, a 
murder in one count and a burglary in another, or a burglary in the 
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house of A. in one count, and a distinct burglary in tlie house of B. 
in another, or a larceny of the goods of A. in one count and a ilistinct 
larceny of the goods of B., at a different time, in another. If the 
objection in such a case be made before the defendant has pleaded, 
or the jury are charged, the judge in his discretion may quash the 
indictment ; or if it be not discovered until after the jury are charged, 
the judge may put the prosecutor to his election on which change he 
will proceed. Young v. A*., 3 T. It. lOG. But it is no objection in 
arrest of judgment. 3 2\ R. 08 : see, Reg. v. Ilinleg^ 2 M. <f* Roh. 
524 : O'ConneU v. Reg.., 11 Cla. & Fin. 155. It seems that the 
joinder of a count for felony^ wdth a count for mixdemeanov., would be 
held bad on demurreV, or, after a general verdict, on motion in arrest 
of judgment. 3 T. 11. \ ^tavkie's Cr. PI. 43. Upon an indict- 

ment for receiving stolen goods, if it appear that the articles were 
received at different times, the j)rosecutor imist elect as to the receipt 
of which articles he will prosecute for ; but the mere prohability that 
the goods were received at different times is no ground for putting the 
prose'^utor to his election. R. v. Dunn., 1 Mood. C. C. 14() ; Reg. v. 
llinley^ supra. Upon an indictment for robbery, and for an assault 
■with intent to rob in different counts, it has been held that the pro- 
secutor ought to elect upon which he wu)uld proceed : It. v. Gough., 

1 M. <£• Rob. 71 : R. v. Smith., 3 C. P. 412 : but now, it is to be 
observed, on the trial of an indictment for robbery, the jury may con- 
vict of an assault with intent to rob ; 24 25 Viet. c. DG, «. 41 ; so 

that the necessity of several counts in such a case is done away with. 
Where the defcmlant was indicted, under the rep(‘aled stat. 7 11^. 4 rO 1 
Viet. c. 85, 2,4, in several counts,for stabbing, with intent to murder, 

with intent to maim and disable, and ^dth intent to do some grievous 
bodily harm, it washolden that the prosecutor was not bound to elect 
upon which count he would proceed, notwithstanding the Judgment 
is by the statute different, being on the first count capital, and on the 
others transportation. Reg. v. Strange., 8 C. P. 172. And where to 
those counts \vas added a count for a common assault, ami the t)risoner 
being found guilty of a felonious assault, the verdict was entered on 
the count for stabbing with intent to do grievous bodily harm, under 
7 W. 4 1 Viet. c. 85, s. 11, the convicti(ui was held good. Reg. v. 

R. Jones., 2 Mood. C. C. 34; 8 C. cO P. 77G : see. also Reg. v. 
Ferguson., Dears. (J. C. 427. In a case of arson, the indictment 
contained live counts, each charging a tiring of a house of a different 
owner : but it being opened that the live houses ■were in a row, and 
the, same fire burnt them all, the judge would not j)ut the prosecutor 
to elect, it being all one transaction. Reg. v. Trueman., 8 C. (0 P. 
727. The application for a prosecutor to elect is an apjdication to the 
discretion of the ju<lge, founded on th(‘ supj)ositi(m that the case 
extends to more than one charge, and may therefore be likely to 
embarrass the prisoner in his defence. Ib. : Reg. v. llinley., 2 
M. <£• Roh) 524. Even before the recent statutes on this subject, it 
was no objection, in j)oint of lif\v,that an indictment charged prisoners 
in one count as principals in stealing, and in another as receivers ; 
but, upon a case reserved, the judges were divided in opinion whether 
the prosecutor should have been put to his election, and directed 
that both charges should not for the future be i>ut in the same 
indictment. R. v. GaUoway^ 1 Moml. C. C. 234 : R. v. Flower^ 3 
C. iSs P. 413 : R. v. Mculden^ 1 Mood. C. C. 277. But it is now 
expressly provided, that in any indictment for feloniously stealing any 
property, it shall be lawful to add a count or several counts for ^ 
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feloniously receiving the same propertjjr knowing it to be stolen, and 
in any indictment for feloniously receiving any property knowing it 
to be stolen, it shall be lawful to add a count for feloniously stealing 
the same ; and the prosecutor of such indictment is not to be put to 
any election, but the jury may find a verdict of guilty on either count, 
against all or any of the persons charged. 24 dc 25 Viet. c. 96, s. 92, 
(re-enacting 11 12 Vlct. c. 46, «. 3). But a count for stealing 

certain property ought not to bo joined witk a count for receiving 
the same (ind other property ; and if it is, the prosecutor will be 
put to his election, li. v. Ward^ 2 F. & F. 19. A defendant 
may be cliarged as accessory before the fact in one count, and as 
accessory afttT the fact in another count, to the same felony, with- 
out putting the prosecutor to his election, and may be convicted 
on both counts, li. v. Blackston^ 8 C. & P. 43. See ante., pp. 7, 

10. So he may be indicted as a principal in the first degree in one 
count, and as a j>rincipal in the second degree in another count. H. 
V. Gray., 7 C. & P. 174. And a receiver may be indicted as an 
accessory in one count, and for a substantive felony in another count ; 
and although, in his discretion, the judge may put the prosecutor to 
his election, he will not do so whenever it is clear that there is only 
one offence, and the joinder of counts cannot prejudice the defendant. 

11. V. Aufithij 7 C. d* 1*. 796 : li. v. Jfartallj Id. 475 : li. v. Wheeler ^ 
Id. 470 : lie(/. v. Pulhaia, 9 C. d P. 281. 

In indietineiits for oin!ie;tzleniont, it has been seen (tuitc.,p. the 
prosecutor may charge any distinct number of acts of embezzlement, 
not exceeding three, which imiy have been committed against the same 
master within six months inclusive ; 24 d; 25 Viet. c. 96, ft. 71 ; 
the proper course being to charge the several acts in several counts. 
And in indictrinmts for larceny, also, it is now lawful to insert several 
counts against the same [)erson for any number of distinct acts of steal- 
ing, not exceeding three, which may have been committed by him 
against the same person within the space of six calendar months from 
th(‘ first to the last of sucli acts, and to proceed thereon for all or 
any of them. 24 cf 25 17c7. c. 96, s. 5. And by s. 6, if, upon the 
trial of any indictment for larcenv, it shall appear that the property 
alleged to have been stolen was taken at different times, the prosecutor 
shall not by reason thereof be required to elect upon which taking he 
will proccctl, unless it shall appear that there were more than three 
takings, or that more than six calendar months ela})sed between the 
first and the last of such takings : and in either of such last-mentioned 
cases, the jn-osecutor shall be retpiired to elect to proceed for such 
miinbcr of takings, not exceeding three, as appear to have taken place 
withiji the period of six cideiidar months from the first to the last of 
such takings. 

Althougli a prosecutor is not, in general, permitted to charge a de- 
fendant with different felonies in different counts, yet he may charge 
the same felony in different ways in several counts, in order to meet 
the facts of the case : as, for instance, it there be a doubt whether the 
goods stolen, or the house in which a burglary or larceny was com- 
mitted, be the goods or house of A. or B., they may be stated in one 
count as the goods or house of A., and in another as the goods or house 
of B. See R. v. Efjtjimjton., 2 Bos. & P. 508. And the verdict may 
be taken generally on the whole indictment. Reg. v. Downing., 1 
Den. C. C. 62 ; 2 C. <£• K. 382. But, inasmuch as the word “ felony” 
is not nomen collectimm (as “ misdemeanor” is, see Ryalls v. 

11 Q.B, 781, 795), if the verdict and judgment, in such case, be 
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against the defendant for “the felony aforesaid/’ it will be bad unless 
the verdict and judgment be warranted by each count of the indict- 
ment. CampheM v. 11 Q. B. 799, 814. 

The statute 7 <£* 8 G, 4, r. 28, a. G, wliich abolishes the benefit of 
clergy in cases of felony, provides that nothing tlieroin contained shall 
prevent the joinder in any indictment of any counts which might have 
been joined before the passing of that act. 

Indictments for misdemeanors may contain several counts for dif- 
ferent oftenccs, and, .‘is it seems, though the judgments upon each be 
difierent. Yomuj v. i?., 3 T. R, 98, lOG : R. v. Towle^ 2 Marsh, 
4GG ; R, V. Johnson^ 3 M, <0 S. 639 : R, v. Kingston, 8 East, 4G : and 
see R. V. Benjield^ 2 Bim\ 984 V R. v. Jones, 2 Camp. 131 ; Dick. 
Q. S. 190, 11 . (t) ; iStarkie\H Or, PL 43. Even where several dif- 
ferent jiorsons were charged in different counts with oftences of the 
same nature, the court hehl that it was no ground for a demurrer, 
however it might be for an ajuilication to the discretion of- the court 
to (jUAsh tlie indictment. R. v. Kingston, 8 PJast, 4i. Where two de- 
fendants were indicted for a conspiracy and a libel, and at the close of 
the case for tlic prosecution there was evidence against both as to the 
consjiir.acy, but against one only .as to the libel, the juilge then ])ut 
the prosecutor to elect which charge he would ])roceed upon. Reg.y. 
Mnrjihg, 8 C. <0 297. If, however, wdicre there arc several counts 

charging different offences in law, the judgment bo entered u]) gene- 
rally upon ail, that the defendant ''for his said (fffeuves'' be adjudged, 
etc., and it appears that any count was bail in law, the judgment will 
be reversed on error. (.H!onnell v. Reg.^ 11 Cla. cO Fin. 166. To 
prevent tin’s, it is now usual, in cases of misdemeanor, to pronounce 
and enter up the same judgment separately on each count of the in- 
dictment. 

Where a prisoner is indicted for^a felony, it is not necessary to pre- 
fer a separate bill against liini for an attempt to commit it ; and where 
he is indicted for a misdemeanor, it is not necessary to add another 
count for an attempt to commit it; because, u]>on an indictment for the 
fehmy or misdemeanor, if upon the trial it appear that the defendant 
merely attempted to commit the offence, but did not complete it, the 
jury niay acipiit him of the offence ch.arged, .and find him guilty of the 
attcm])t. 14 d* 16 Viet. r. KX), s. 9. So, upon an indictment for 
robbery, the ])risoner m.ay now be found guilty of an assault with in- 
tent to rob. 24 rf 26 Viet. r. 9fi, s. 41. So, u])on an indictment for 
embezzlement, if the offence uj)on the eviilence ap[)ear to be a larceny, 
the jury m.ay acquit the prisoner of the embezzlement, and find him 
guilty of simple larceny, or of larceny as clerk or servant; or uf)on an 
indictment for larceny, if up<»n the evidence it appear to be embezzle- 
ment, the jury may acquit of the larceny, jind find the Jiarty guilty of 
the embezzlement. Id. s. 72. So, if upon an imWetment for obtain- 
ing money or goods by false pretences, the offence upon tlic evidence 
turn out to be larceny, the defeydant notwithstanding maybe convicted 
of the false pretences. Id. s. 88. So, upon an imlictmcnt for any 
rni.sdemeanor, if the facts given in evidence amount to a felony, the 
defend.ant shall not on that account be ac^piitted of the misdemeanor, 
unless the court think fit to discharge the jiiry, and order the defendant 
to be indicted for the felony. 14 16 Viet. c. 100, s. 12. But this 

provision applies only where the facts given in evidence prove the act 
charged in the indictment ; therefore, where on an indictment for a 
^mi.sdemeanor in having carnal knowdedge of a girl between ten and , 
twelve years of age, under the repealed statute 9 G, 4, c, 31, s, 17, the 
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girl ww proved to be under ten years of age, it was ruled that the 
defendant could not on this indictment be convicted of the felony of 
having carnal knowledge of a girl under the age of ten years. Heg, 
V. 3 C. K. 206. In all these several cases it is obviously 
unnecessary and u.seles.s to prefer a second bill, or to add a second 
count (where that can be done), for the offence of which the defend- 
ant may be thus convicted. 

It may be necessaiy to mention, that the court will not order counts 
to be struck* out of an indictment, as they will out'of a declaration in 
civil cases ; for tlie latter is tlie suggestion of the party merely, the 
former the linding of a grand jury. R. v. Ftnvtress^ 2 Str. 1026. 

The commeucement of a second or subsequent count is in form 
thus : “ Ami t1u‘ jurors aforesaid^ npem their oath afoi'esaid^ do fuither 
present etc., so proceeding to state the offence. 


Sect. 6. 

'vvrniiN WHAT time the hill must he pueferued. 

At common law there was no time limited for commencing a suit 
by il\e King ; and therefore, in all cases of treason, felony, and mis- 
<lemeanor, where a time is not limited by statute, the indictment may 
be preferred at any length of time alter the offence. 

In(li<!tment8 for such high treasons as caused corru])tion of blood, 
(with the exception of treason, by “ designing, endeavouring, or at- 
temj)ting any assassination of the King by })oison, or otherwise,” 
7 tC* 8 IK 3, 3, s. (»,) must be found by the grand jury wdthin three 

years next after tin? offence committed, if the offence have been 
committed witliin Kngland, AValcs, llerwick-iipon-Twecd, 7 d' 8 
W, 3, c. 3, s. 5, or Scotland ; see Fost. 249; but if committed on the 
high seas or in a foreign country,* there is no time limited for the 
prosecution. 

In prosecutions for feloniously compassing, etc., to depose or to levy 
war against the Queen expressed by words only, information of such 
com]»assing, etc., and of the words by which the same were expressed, 
must be given on oath to a justice or justices of the peace, or to a 
sheriff’ or steward, etc., in Scotland, within six days after the words 
spoken, and a warrant must be issued for the apprehension of the 
party within ten days after the information so given, and within two 
years after tlie passing of the stat. 11 cC* 12 ]7cf. c. 12. Id. s. 4. 

rrosecutions upon the stat. 1 G. 4, c. 1, to prevent the training of 
persons to the use of arms, and to the practice of military evolutions 
and exercise, must be commenced within six months after the offence. 
1 G. 4, <•. 1, «. 7. 

Prosecutions by indictment upon the stat. 9 G. 4, c. 69, for offences 
rcdatiiig to game, must be commenced within twelve calendar months 
after the commission of the offence. 

Prosecutions by indictment or information upon the Smuggling 
Act, 16 cC- 17 Viet. c. 107, must be commenced within three years. 

By stat. 31 Eliz. c. 5, all indictments or informations upon any 
statute penal, whereby the forfeiture is limited to the King, must be 
brought within two years after the offence committed ; if the forfeiture 
be limited to the King and prosecutor, the suit must be in one year ; 
and in default thereof, the same must be sued for the King within two 
^ years after that year ended : but where a statute limits a shorter timeyi 
tlie suit must be brought within such time limited. 
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There are some few other cases in which a time is limited for com- 
mencing a prosecution, which shall be mentioned under their respec- 
tive heads in the course of the work. 

In R. V. Willke^ 1 East, P. C. 186, it was holden upon the re- 
pealed statutes relating to coin, that the information and proceeding 
before the magistrate, upon tjie defendant’s being taken, was to be 
deemed the “ commencement of the prosecution ” within tlie meaning 
of those acts. See also Retj. v. Brooks^ 1 Den. C. C. 217 ; 2 C.'cC’ K. 
402. So, wdiere the warrant of commitment for tlie offence was 
within the time limited, but the indictment not till afterwards, this 
was held sufficient. Rerf. v. 1 C. ff* K. 621. lUit tiic mere 

i.'isiiiiig of a warrant to a[»prfheiul the defeinlant was lield not to be a 

commencement of the prosecutiSn, Avithin the 9 G. 4, c. 69, s. 4 : R. 
V. Hnll, 2 F. tO F. 16. Proof by jnirol that the prisoner was appre- 
hended for treason respecting the coin, within three months after tlie 
offence Avas committed, Avas liohlen not to be suflicient, Avhere the in- 
dictment Avas after the three months, and the warrant to appreliend or 
to commit Avas not ])roduced. Jt. v. l^hilltpa^ U. <(’■ li. ,‘h>9. In R. 
V. Killnttnsfer^ 7 C. <C* P. 22H, an indictment for night ])oaching Avas 
preferred against the defendant Avithin tAvelve months after tlie com- 
mission of the offence, and was ignored ; four years afterAvards 
another bill Avas found against him for the same offence, and upon an 
objection that the proceeding was out of time, (hfendf/e, J., doubted 
Avhethcr the tirst indictment Avas not a proceeding sufficient to entitle 
prosecutor to proceed : he re.serA'ed the point, but the defendant was 
acipiitted ujion the merits. See also Tilladam v. Inhabitants of Bristol^ 
4 N. cD 3f. 144. 


Sect. 7. 

INDfCTMENT, IIOAA' F(»UM>. 

In ordinary cases, upon furnishing the clerk of the arraigns or clerk 
of the indictments at the assizes, or the clerk of the pofute at sessions, 
Avith the particulars of the (»ffenc.e, he. Avill draw th(^ indictment ; but 
in cas(\s Avliere more than onlinary care may be reijuisito in framing 
the indictment, it is better to get it draAvn by counsel, and then let 
it be engrossed on plain parchment, Avithout stani]!. Indorse on it 
the names of the witnesses intended to be examined before the grand 
jury. 

Before the* passing of the stat. 19 ff? 20 Virf. c. 54, it Avas neces- 
sary, after the indictment was engrossed, that the crier or some other 
officer of the court {^ee R. v. Dickenson^ R. R. 401 : Rer/. v. Tew^ 
Dears. C. C. 429) should administer the oath to the Avitncsscs, and 
then the indictment was laid by the proj)cr officer before the grand 
juiy. But by the above statute, the swearing of the witnesses in open 
court is dispensed with (s. 2), and by s. 1, the “ forc.man” of the grand 
jury (which word shall include any member of the grand jury who 
may for the time being act on behalf of the foreman in tlie examination 
of witnesses in support of any bill of indictment, s. 3) is authorized 
to administer an oath (or affirmation, where by law it is required or 
allowed to be taken in lieu of an oath, s. 3) to all persons who shall 
appear before such grand jury to give evidence in support of any bill of 



66 Indictment, 

indictment, and all such persons attending before any grand jury ta 
give ^evidence, may be sworn and examined upon oath by such grand 
jury touching the matters in question ; and every person taking any 
oatn or affirmation in support of any bill of indictment, who shall wil> 
fully swear or affirm falsely, shall be deemed guilty of peijury ; and 
the name of every witness examined or intended to be so examined 
shall be indorsed on such bill of indictment, and the foreman of such 
grand jury shall write his initials against the name of each witness so 
sworn and examined touching such bill of indictment: provided, 
however, that nothing in this act contained shall affect any fees by 
law payable to any officer of any court for swearing witnesses, but 
such fees shall remain payable as if that act had not passed. 

Two indictments founded on the%ame case, one for felony under a 
statute, and another for a misdemeanor at common law, ought not to 
be preferred at the same time. See i?. v. Doran^ 1 Leach^ 538 : R, 
V. SnUth, 3 C. cfc P. 413. But the court of Queen’s Bench will not 
quash them in such a case. Reg, v. Stockley, 3 Q. B, 238 ; 2 G. (0 
D. 728. 

After the indictment has been taken to the grand jury-room, it 
will come under the consideration of the grand jury in its turn. The 
witnesses are then called in, in the order in which their names are 
indorsed on the indictment, and examined by the grand jury ; and 
if tlie offence should appear to a majority of the jury (consisting of 
twelve at least) to liave been sufficiently proved, the clerk of the 
grand jury will indorse on the indictment,f‘ True hill;''' but*if the 
majority should bo of opinion that the offence has not been sufficiently 
proved, the words, “ No true hlll^' are in that case indorsed on the 
indictment. Afterwards, the foreman, accompanied by the other grand 
jurors, carries the indictments so indorsed into court, and delivers 
them to the clerk of the arraigns, or clerk of the peace, who there- 
upon states to the court the substance of each, and the indorsement 
upon it. In strict legal parlance, an indictment is not so called, until 
it has been found a true hill" by the grand jury ; before that it is 
named a bill merely. 

The grand jury may require the same evidence, written and parbl, 
as may be necessary to support the indictment at the trial. They are 
not, however, usually very strict as to the documentary evidence ; 
they often admit copies where the originals alone are evidence ; and 
sometimes even evidence by parol of a matter which should be proved 
by written evidence. But as they may insist on the same strictness of 
proof as must be observed at the trial, it is prudent in all cases to be 
provided, at the time the bill is preferred, with the same evidence with 
which you intend afterwards to support the indictment. The de- 
position of a witness who is so ill as not to be able to travel, which, 
under stat. 11 12 Viet c. 42, 17, may be given in evidence before 

a petty jiiry on the trial, may also be read in evidence before the grand 
jury. Meg, v. Clements,, 2 Den, C, C, 251. It must be observed, 
however, that it is no objection that witnesses are called and examined 
at the trial, whose names arc not on the back of the indictment ; and 
that, in strictness, it is not necessary for the prosecutor to call every 
witness whose name is on the back of the indictment, although it is 
usual to do so, in order that the defendant may have the benefit of 
cross-examination ; R, v. Simmems, 1 G <0 P. 84 ; R, v. Beezley^ 4 
C. <0 P. 220 : Reg, v. Vincent^ 9 G. ^0 P. 91 : Reg, v. Bull^ Id, 22 ; 
and if the prosecutor will not call them, the judge, in his discretion. 
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may. E, v. Whitehead^ 4 C,diP, 322, w. ; Eeg, v. Holden^ 8 C. cfe P. 
610. It seems that an improper mode of swearing the witnesses be- 
fore the grand jury will not vitiate the indictment, since they are at 
liberty to find a bill on their own knowledge merely. Reg. v. RusseU^ 
C. & Mar. 247. See O'Cmnell v. Reg.., 11 CUi. & Fin. 165. A witness 
■who gives false evidence before a grand jury is indictable for perjury, 
and the other witnesses examined on the same bill are good witnesses 
to prove it. Reg. v. Hughes, 1 C.db K. 519. 

If witnesses will not come forward voluntarily to give evidence 
before the grand jury, you may sue out a subpawa or sub pama ducea 
tecum, either at tlie crown office in London, or with the clerk of the 
arraigns in the country, for the assizes, or at the crown office, or with 
the clerk of the peace for the sessions, and serve each of them with 
a copy, or subpama ticket, as it is termed. Or, if the witness be in 
prison, he may be brought jip by hah. corp. ad test, to be sued out in 
the manner liereinafter mentioned, under tit. Evidence. 

The grand jurors of sessions of the peace must be qualified according 
to the itat. G G. 4, c. 50, s. 1 ; but grand jurors at the assizes require 
no qualification by estate ; neither do grand jurors at borough sessions, 
since the 5 A G TF. 4, c. 7G, s. 121. Sect. i22 of the same Act ex- 
empts members of the town-council of a borough from serving upon 
any jury (thus including grand juries) summonecl within such borough, 
or summoned to serye in the county wherein such borough is situate. 
They need not be freehoMers ; if. cC'i?. 177 ; and even an Irish peer, 
who is a member of the flBuse of Commons, is liable to serve upon the 
grand jury at the assizes as a commoner. Id. 117. They must, how- 
ever, be “ of the king’s liege people, returned by sherifts or bailiffs of 
franchises, and of whom none shall be outlawed, or fled to sanctuaiy 
for treason or felony, otherwise the indictment shall be void 1 1 II. 4, 
c. 9 ; and if any one be outlawed, the indictment is void, though 
twenty others be u])on the inquest. 2 Hale, 202 ; Com. Dig. Indict- 
ment, (A.) In addition to this personal qualification of grand jurors 
at the assizes, the indictment was formerly declared to be void, if any 
of the grand jury were returned at the nomination of any ; but that 
part of tim stat. 11 II. 4, c. 9, is now repealed. 6 G. 4, c. 50, s. G2. 
The bill also must be found by a majority of the jurors, and that ma- 
jority must consist of twelve at least ; 2 Hale, IGl ; for which reason 
it is that the number of persons on the grand jury cannot exceed 
twenty-three, nor be less than twelve ; 2 Burr. 1088 : R. v. Marsh, 
^ Ad. Ell. 241. It is said that the grand jury cannot find hilla 
vera as to part, and ignoramus as to the other part, of an indictment ; 
for th^ ought to find the whole or nothing. 2 Hawk. c. 25, s. 2 : 
R. V. Eord, 1 Yelv. 99 ; R. v. Serjeant, 1 Sid. 414. Thus, if, upon 
an indictment for libel, they find quoad the words hilla vera, sed 
utrum rnaliciose ignoramus, the finding is void. 1 Leon. 287. But 
this has reference only to the same count in the indictment ; for it is 
clear that they may find hilla vera as to one count, and ignoramus as 
to another. R. v. Fieldhou8e,^Cowp. 325. They cannot, however, 
find the bill conditionally ; as, for instance, “ si messuagium sit in 
possessione domini regis, tunc billa vera^ R. v. Cromwell, Yelv. 16. 
Upon an indictment for murder against A. and B., they cannot find 
hilla vera as to A., and, as to B., manslaughter only ; R. v. Carew, 1 
Roll. Rep. 407 ; for if it were murder in A., it coidd not be merely 
manslaughter in B. But they might find hilla vera as to A., and 
ignoramus as to B. ; see R. v. Chomley, Cro. Car. 464 ; or they might 
find one or both of them guilty of manslaughter, altbou^, in such a 
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case it is more usual for tlie grand jury to return the indictment to 
the court, with a desire that it may be altered to a bill for man- 
slaughter, and, wlien so altered, (which may readily be done,) to find 
a true bill generally^. Upon an indictment for murder, however, the 
jury cannot find bdla vmi se defendendo / E. v. Powle^ 2 Roll. Rep. 
52 ; for the offence charged is a felony, the offence found is not. tiee 
9 G^.4, c. 31, s. 10. 

Indictments, found at tlie sessions, and transmitted by the justices 
to the assizes, must be tried at the assizes, altiioiigh they be not re- 
moved by certiorari. R. v. Wethcrell^ R. R. 381. 

Altliough the grand jury have been formally discharged, yet if they 
have not left the precincts of the court, nor separated, they may be re- 
calhid and charged with other bills. Reg. v. Ilollowny^ 9 C. (fi P. 43. 

It may be ncccissaVy to mention, that if a bill be tlirown out, 
although, as it seems, it cannot again be preferred to the same grand 
jury, during the same assizes or sessions, {see Reg. v. Ihimphreys., 
C. r£* Mar. fiOl ; sed quayre^ see Reg. v. Newton^ 2 31. it Roh. 503,) 
it may be preferred and found at the next sessions or assiz«<, if no 
time be limited for preferring it, or if the time have not elapsed. 


Sect. 8. 

niOCESS, AFTER INDICTMENT FOFND, TO^OMFEL APPEARANCE OF 
THE ACCUSED. 

Proceedhfg hy «>?•//.] — If a defendant against whom an indictment 
has been found happen to be present in court, or in the custody of the 
court, he may at once be arraigned upon the indictment, without any 
previous jjroocss ; 2 Hawk. e. 27 ; but if lie appears voluntarily, it is 
discretionary in the court to detain him, or leave him to lie taken in 
the ordinary wav. Hetvson's case, 2 Letohis C. C. 277. Where the 
defendant is in tfie custody of another court, the course is to remove 
him by haheas corpus, and bring him up to plead. When an indict- 
ment for a misdemeanor has been found, a writ of venire facias ad 
respondendum may be issued cither by the Queen’s Bench, a judge of 
assize, or a court of quarter sessions. Com. Dig. Process^ yl. 1 ; 5 
Edw. 3, c. 11 ; 3 Edtv. 1, c. 14. {See Outlawry, post^ p. 73.) If 
default in appearing be made, a writ of distringas is issuable ; and it 
may be remarked, that in the case of indictments against the inha- 
bitants of a county, parish, or district, or against a corporation aggre- 
gate, a writ of distringas is issuable in the first instance. The form 
of a distringas is as follows : — 

Victoria, etc., to the sheriff of the county of , greeting. We 

command yon that you omit not hj reason of any liberty in your 

bailiwick, but that you enter the same, and distrain A. B., of , 

in your county [yeoman], by all his lands and tenements, etc., and 
that you answer for the issues thereof, etc. ; and that you have his 
body before our justices assigned to keep our peace, and also to hear 
and determine divers felonies, trespasses, and other misdemeanors in 

tho said county committed, at in your said county, on the 

day of next ensuing, to answer unto us concerning divers tres- 

passes, contempts, and offences of which he is indicted [or, to answer 
unto us upm certain articles presented against him the said A. B.], 
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aiid lime you there then this writ. Witness C. D. and E. F. [two 

justices of the peace] at , the day of , in the year 

of our reign. 

If the party appear, a supersedeas may be obtained, either to stay 
the execution of the writ, or procure a return of the amount levied. 
4:duW, cC- M, c. 18 ; 10 East, 83 ; 2 Sfra, 810, 1101 ; G Mod, 10 ; 
Bac. Abr. tit. Attorney, B. But if the ilefcnihmt fail to appear in the 
limited time, and the sheritf make a return that he hath no lands, a 
writ of cajiias ad rcsjiondeiutum may be issued, and if he cannot be 
taken upon the first capias, a second and a third, eiilh^d an alias and 
ii2duries, may issue. 4 Bla. Com. 319 ; 4 T. Ji. 600, 621, 094 ; 2 JI. 
Bl. 419. Upon an indictment for fedony a writ of capias is issued in 
the first instance ; but tliis mode of procee<liii^*is now rarely adopted, 
except in process to outlawry. {^See. post, p. 72.) 

The following is the form of the writ of Capias : 

VicfQpia, etc., to (he sheriff of the county of , greeting. We 

command you that you omit not try reason of any liberty in your haill- 

UHck, but that you enter the same, and take A. B. of in yonr 

county [labourer], if he. should be. found in yottr haUiicick, and. him 
cause to be safely kept, so that you hare his body before our just lees 
assigned to keej) our peace, and also to hear and determine dirers 
felonies, tresjnisses, and other misdemeanors in the said eounty com- 
mitted, at in your c^inty, on the day of ne.rt ensuing, 

to answer unto us eoncerniny divers trespasses, contempts, and offences 
of yohich he is indicted, and hare you there then this writ. Witness 

C. D. and l<h F. [two justices of the peace], at , the day of 

, in the yexir of our reign. 

Proceeding by 'warrant of a justice .'] — Proceedings in ordinary 
cases arc now regulated by 11 <0 12 i''ict. c. 42, s. 3, by which it is 
provided, that where any indictment shall he found by the grand 
jury in any court of oyer and terminer or general gaol delivery, or in 
any court of general or <piarter sessions of the ])eaee, against any 
person who .shairthen be at large, and whether s*udi ixjrsoii shall have 
been bound by any recognizance to apjiear to answer to the .same or 
not, tlie person wlio shall act as clerk of tlie indictments at such court 
of oyer and terminer or gaol d(diveiy, or as clerk of the ])efioe at sucli 
sessions at which the said indictment shall be found, shall at any time 
afterwards, after tlie end of the .seH.sions of oyer and terminer or gaol 
delivery or sessions of the peace at which such indictment shall have 
been found, upon application of the prosecutor, or of any person on 
his behalf, and on payment of a fee of one shilling, if such person 
shall not have already appeared and pleaded to such indictment, grant 
unto such prosecutor or person a certificate (see infra) of such indict- 
ment having been found ; and upon productif)n of such certificate to 
any justice or justices of the j^ace for any county, riding, division, 
liberty, city, borough, or place in which the otfeiice .shall in such in- 
dictment be alleged to have been committcfl, or in which the person 
indicted in and by such indictment shall reside or be, or be supposed 
or suspected to reside or be, it shall be lawful for such justice or jus- 
tices, and he and they are hereby required, to i.ssue his or their warrant 
(see infra) to apprehend such person so indicted, and to cause him 
to be brought before such justice or justices, or any other justice or 
justices for the same county, riding, division, liberty, city, borough, 
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or place, to be dealt with according to law ; and aftenvards, if such 
person be thereupon apprehended and brought before any such justice 
or Justices, such justice or justiq^s, upon its being proved upon oath 
or affirmation before him or them that the person so apprehended is 
the same person who is charged and named in such indictment, shall, 
without further inquiry or examination, commit (jtee infra) him for 
trial, or admit him to bail, in manner hereinafter mentioned. {See 
Bail, sect. 9.) 

Form of certificate of indictment being found."] — Iherehy certify that 
at [a court of oyer and terminer and general gaol delivery, or at 
court of general quarter sessions of the peace], linhUn in and for the 

j^county] of , at , in the said [county], on , a hill of 

indictment was found by the grand jury against A. B., therein described 

as A. W.^ late of , [labourer], /or that he [r/c., stating shortly the 

offence], and that the said A. B. hith not appeared or pleaded to the 
said indictment. Dated this day of 186 . 

J. D., cleric of the imlictments on the cirgiit^ [or 

clerk of the peace of and for the said [county] ]. 

Form of vmrrant to^apprehend a person indicted.] — To the constable 

of , and to all other pence officers in the said [county] of . 

Whereas it hath been duly certified by 1)., clerk of the indict mentis 

on the circuit [or clerk of the peace of and for the [county] of 

1 [that, etc,, stating the certificate j ; These arc therefore to com- 
mand you^ in her Afajestjfs nanie^ forthwith to apprehend the said A. B., 
and to bring him before [mo], or other justice or justices of the 
peace in and for the said [county], to be dealt with according to law. 

Given wuler my hand and seal this day of , in the. year of 

our Lord , at , in the [county] aforesaid. 

J. S. (l,s.) 

Form of warrant of commitment of a person indicted.] — To the 

constable of , and to the keeper of the [common gaol, or house of 

coiTOotion,] at in the said [county] of . Whereas by [my] 

warrant under [my] hand and scal^ dated the day of , after 

reciting that it had been certified by J. 1). [etc., as in the certificate], 

[I] commanded the constable of ami all other peace officers of the 

said county, in her Majesty's name., forthwith to apprehenxl the said A. 
B., ami to bring him before [me], the undersigned, [one] (f her Ma- 
jesty's justices of the peace in and for the [county], or before som,e 
other justice or justices of the peace in ami for the said [county], to he 
dealt icith according to law: and whereas the said A. B. hath been 
apprehended under and by virtue of the said warrant, and being now 
brought before [mo], it is hereupon duly proved to [me] upon oath that 
the saifi A. B. is the same person who 'is named ami charged in ami by 
the said indictment: These^are therefore to command you, the said 
constable, in her Majesty's name, fortfiwith to take ami safely convey 

the said A. B. to the said [house of correction] at in the said 

[county], and there to deliver him to the keepet' thereof, together with 
this precept : and I hereby command yon the said keeper to receive the 
said A. B. into your custody in the said house of correction, and him 
there safely to keep until he shall be thence delivered by due course of law. 

Given under my hand ami seal this day of — , in the year of 

our Lord , at in the [county] aforesaid. 

J. S. (L.S.) 
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Backing loarrants,'] — If the person against whom the warrant has 
been issued be, or be supposed to be, in any place in England or 
Wales, out of the jurisdiction of |^e justice issuing such warrant, 
the stat. 11 ci5 12 Viet, c. 42, s. 11, provides, that, upon proof alone 
being made on oath of the handwriting of the justice issuing such 
warrant, it shall be lawful for any justice of the peace for the county 
or place in which the person against w'hom the warrant has been 
issued is, or is supposed to be, to indorse the wai*rant in the following 
form ; and such indorsement shall be sufficient authority for the exe- 
cution of the warrant in that county or place : and in the same way 
English warrants may be backed in Ireland, Scotland, or the Isl6s 

of Man, Guernsey, Jersey, etc., and vice versa^ [ , to wit: 

Whereas proof upon oath hath this day been made hefo^'e me^ one of 

her Majesty' s justices of the peace for the said [county] of , that 

the name q/" J. S. to the within wairant suhsenhed is tf the hand- 
writing of the justice of the peace within mentioned : I do therefore 
hereby authorize W. 1*., who hringeth to me this warranty ami all 
Other persons to whom his warrant was originally directed, or by 
whom it may lawfully he executed^ and also all constables ami other 

peace officers of the said [county] of , to execute the same vnthin 

the said last-mentioned [county], and to hriftg the said A. B., if 
apprehended within the same [county], before me [or before some 
other jusfjce or justices of the peace of the same county'] to he dealt 

with according to law. Given underbuy haml this day of , 

186 . ' ' J.L. 

When the defendant is already in prison,] — If the person against 
whom the indictment has been found be confined in any gaol or prison 
for any other offence than that charged in the said indictment, at the 
time of such application and production of the said certificate to such 
justice or justices as aforesaid, it shall be lawful for such justice or 
justices, and he and they are hereby required, upon it being proved 
before him or them upon oath or affirmation tliat the person so indicted 
and the person so confined in prison are one and tlie same person, to 
issue his or their warrafit, directed to the gaoler or kce[)er of the gaol 
OF prison in whi(!h the person so indicted shall then be confined as 
aforesaid, commanding him to detain such jicrson in his custody until 
by her Majesty’s writ of hnheas corpus he shall be removed therefrom, 
for the purpose of being tried upon the said indictment, or until he 
sliall otherwise be removed or discharged out of his custody by duo 
course of law. 11 cO 12 Viet. c. 42, s. 3. 

Form of wart'ant to detain a 2 wfs(m in custody for another offence.] 
^To the keeper of the [common gj^l or house of correction], at 
, in the said [county] of : Whereas it hath been duly certi- 
fied by J. D., clerk of Ihe indictments ^ the circuit [or clerk 

of the jwace of ami for the county of -^— ], that [etc., stating the 
certificate] : Ami whereas [I a^n] informed that the said A. 11. is in 

your custody in the said [common gaol] at aforesaul, Charged 

with some offence or other matter ; and it being neno duly proved 
upm oath before [me] that the said A. B. so imlicted as aforesaid and 
the said A. B. in your custody as aforesaid are one and the same 
person : These are therefore to command you, in her Majesty's name, 
to detain the said A. B. in your custody in the [common gaol] afore- 
said, until by her Majesty's writ of habeas corpus he shall he remmed 
therefrom for the purpose of being tried upon the said indictment, or 
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unMl lie shall othei'wise he removed or discharged out of your custody 

by due course of law. Given under my hand and seal this day 

of , in the year of our L(^ , at , in the [county] 

aforesaid. J. S. (l.s.) 

Proceedimj Iny bench wari^ant .'] — By a long course of practice, it 
is an establi shell rule, that aiiv court before wliicli an indictment is 
found may forthwith issue a bench warrant for arresting the party 
charged, and l>ringing him immediately before such court, to answer 
such indictment. 8 Rep. Crlrn. L. 99 ; Dick. Sees. 230 ; and see Cro. 
GUr. Comp. 15 ; 1 Chitlfs Crim. L. 339 ; 5 Ihmi^s «/., tit. Process^ 
303, where it is sHid the practice refers only to cases oi misdemeanor. 
It is granted while the court is sitting. 2 Hawk. c. 27, s. 8. If issued 
during assizes, it is signed by a judge ; if at sessions, by two justices 
of the peace. When a prosecutor applies for a bench warrant at the 
Central Criminal Court, a recognizance to prosecute the law with 

effect against the defendant is required. Reg. Gen. Jan. 1847 ; Car. 
rf; M. 254. Where the party against whom the indictment ha^ been 
lound is already under recognizance to appear and answer any indict- 
ment that may be preferred against him, and he does not apjiear, the 
prosecutor may bespeak a bench warrant, which will bo signed by the 
justices at the close of the sessions ; for the sessions being in law but 
one day, the defendant has the whole period of the sessions to appear. 
Balk. 607 ; Cro. Cir. Comp. 15. The following is the form of a bench 
warrant : — 

Middlesex. — To all constables^ headhoroughs^ and other her Ma- 
jesty's ojficers (md ministers within tim county of Middlesex.^ and to 
every one of them ivhoin it may concern : These are to will and re- 
quire^ and in her Majesty's name to charge and command you, upon 
sight hereof^ to bring b(fore us her Majesty' s justices of the peace for 
the county aforesaid,, at the sessions of the peace [or general quarter 
sessions of the peace'] now hoJde.n at the Sessions House on Clerk&n- 
well Green^ in and for the said county y the body of A. B., vdio stands 
iiulicted before us at this same session for a tr'espass ami assault [na- 
ture of the offence], if the court be then ami there sitting y or if noiy 
before us or some other of her Majesty's justices of the peace of the 
same eoHntyy to Jind sufficient sureties for his personal appearance at 
this present sessionsy to answer the said imlictincnt and all such other 
matters as on her Majesty's behalf shall he objected against him / 
and //* he cannot he, taken during this present sesskniy that theriy as 
soon after as he shaH Be takeiiy yon bring or cause him to be brought 
hifore ns or some other of her j^jesty's justices of the peace of the 
said cmntyy to Jind sufficient sureties; that is to two sureties in 

£ — each for his persomil Appearance at the liext session of the 

peace to be holdeu for the said countyy to answer as aforesaidy and 
further ib be dealt with aiffording to law. Hereof you are not to 
fall at your peril. Dated in open ^ssiouy at the Sessions lloussy 

Ckrkemvell Green aforesaidy this *day of , in the year of our 

Lord C. D. anJ E. F. 

Warrettit by Judge of Queen's Bench.'\^By stat. 48 G. 3, c. 58, 
s. 1, it is provided. that any judge of the Queen’s Bench, uppn affidavit 
or certiiieate of the fact that an indictment has been found, or informa- 
tion filed in that court, against any person for a misdemeanor, may 
issue his warrant for appi>ehending and holding him to bail ; and if such 
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defendant neglects or refuses to provide bail, he may commit him to 
prison ; and alter the termination of the assizes or sessions of the peace, 
upon a certificate from the clerk offiissize, or the clerk of the peace 
(seeforMy ante^ p. 70), a judge of the Queen’s Bench, or a justice of 
the county in which the indictment has been found, may, by warrant 
under his hand, cause the party indicted to be arrested, and, in default 
of bail, commit him for trial. 4 Bla, Com. 319. [For form of war- 
rants, see 8 Eep. Crim. L. 348.] 

As to process on coroners’ inquisitions, see Inquisition, post. 

Outlawry.'] —Where an indictment, whether for felony or misde- 
meanor, has been found by a grand jury against any person, whether 
a peer or a commoner, and summaiy process proves ineffectual to the 
apprehension of the defendant, process of outlawry is issued ; — out- 
lawry being a punishment inflicted upon an offender by the law for 
contumacy, in refusing render himself amenable to the iustice of 
the Queen’s courts : Doct&Stnd. dial.% cap. 3 ; Bac. AJyr.y Outltmi'y ; 
Comyns^ Dig.y Ut lagary ; 1 Chitty's Grim. L. 347 : it is an essential 
part of the criminal law ; per Lord Mausjieldy C. J., 4 Burr. 2552. 
It lies not only in cases of treason and felony, but on all indictments 
for forcible injuries, deceit, conspiracy or other offences more heinous 
than a forcible trespass ; and the better opinion seems to be that it is 
sustainable on an indictment for any crime whatever. 2 llaUy 194 ; 

2 Hawk. c. 27, s. 113. An outlawry in treason or felony amounts to 
a conviction and attainder of the offence charged in the indictment, as 
much as if the offender had been found guilty by a jury. 4 Bla. Com. 
319. Process of outlawry maybe awarded by justices of oyer and 
terminer, and also by justices of the peace at quarter sessions, on indict- 
ments taken before them ; 5 Bum^s J.y Processy 307 ; Dick. Sess. 228 ; 
but the practice of proceeding to outlawry in courts of quarter sessions 
seems to have become obsolete ; 8 Jiep. Crim. L. 103 ; and the usual 
course is to remove the indictment found at sessions by cei'tiorariy and 
proceed to outlawry in the Queen’s Bench. The most scrupulous ex- 
actness is required in all the proceedings in outlawry, which may bo 
set aside on writ of error for any informality. 1 Chitty's Crim. L. 
347. [ASec WiiiT OP Error, Ch. V.] The proceedings in the 
case of treason or felony differ somewhat from those in the case of mis- 
demeanor, the former being more summary. In the latter case, when 
an indictment has been found for a misdemeanoTy and the defendant 
docs not appear, a writ of venire facias ad respondmdumy in the nature 
of a summons to appear, issues from the Queen’s Bench, justices of 
oyer and terminer, or justices of the^jpeace in quarter sessions, as th^ 
case may be. If the defendant fail Wappear, and the sheriff returns 
that he has sumnfpned him, a distringas [see form, antCy p. 68] is 
awarded, and is repeated by alias distringas from time to time. If the 
sheriff return that the defendant is not found, a capias [seeformy antCy 
p. 69] issues, and then an alias eapiasy an(| after that s,pluries capias; ' 
for in all cases of crimes not ctqntal, thete can be no outlawiy . 
convictim without these three successive writs. In cases oi indict- 
ments for treason or felony, it is said that one capias is sufficient ; but 
it is usual for three writs to issue in all cases. If the defendant jeitiU 
elude the hands of justice, a writ of exigent is awarded, by which th6 
sheriff is required to proclaim the defendant, and call him five'pouqty- 
court days one after another, charging him to appear upbh pain of 
outlawiy. By virtue of the stat. 4t&bW.diM.c. 22, s, 4; upon the 
issuing of the exigent^ in all criminal cases, b^ore Judgment or oon« 

wl £ 
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▼iction^ a writ of proclamation shall be issued, bearing the same date 
and return as the exigent^ to the sheriff of the county, of which he is 
supposed to be conversant by tllfe indictment ; and tins writ is to be 
delivered to the sheriff three months before the return thereof. The 
sheriff having duly obeyed these writs, and the defendant still not 
appearing, on the fifth county-court day, judgment of outlawry is 
pronounced by one of the coroners for the county. If the defendant 
l>e a man, the judgment is that he be “outlawed;” if a woman, that 
she be “ waived.” Upon the sheriff’s return to the exigent that the 
defendant has been exacted a filth time, and outlawed, judgment may 
be signed, in the Crown Office, and, if necessary, a capias utlagatum 
may be issued. [For the forms of the several writs, see 6 Ham's t/., 
Process^ 309 ; 4 Chitty's Grim. Z». 212 ; 2 Gude's Or. Prac. 164 ; 
Hands Or. Prac. 421 ; Comer's Or. Prac. 241.] 

As to reversal of outlawry, see Writ of Error, posf, Ch. F., Sect. 5. 


Sect. 9. 

rail on indictments. 

Naiiwre of fefli7.]-~Bail are sureties taken by a person duly autho- 
rized, for the appearance of a defendant charged with an indictable 
offence, at a certain day and place, to answer and be justified by law. 
Hale's /Swm. 96; Dull. c. 114. The defendant is placed in the custody 
of his bail ; who may re-seizc him if they have reason to suppose that 
ho is about to fly, and bring him before ajubtiee,^ho will commit the 
prisoner in discharge of the bail. Id. Mainpernors, it seems, have no 
such authority ; and another difference between bail and mainprise is, 
that he that finds bail finds security only to answer some special matter 
alleged against him ; but he that finds mainprise finds security to ap- 
ncar, and answer not only in respect of the offence for which he has 
been committed to prison, but touching all other matters and causes 
that may bfe alleged against him. Coke's Treatise on Bail and Mainp. 
To refuse or delay to bail any person bailable is an offence against the 
liberty of the subject, in any , magistrate, by the common law. 4 Bh. 
Com. 297. It is also contrary to several statutes ; Westm. 1 ; 3 Ed. 1, 
r. 16 ; 31 Car. 2, c. 2 ; 1 Will, db M.^ stat. 2, c. 1 ; the first recited of 
which acts provides, that “if any withhold prisoners replevisable after 
they have offinred sufficient surety, he shall pay a grievous amercia- 
ment to the king.*’ But it has been held that the duty of a magistrate 
in respect of admitting a prisoAlfr to bail is a judicial duty, and there- 
fore that an action cannot be maintained against 4|im for refusing to 
admit to bail a person charged with a misdemeanor, entitled to be 
admitted to bail, without proof of malice. Linfoid v, Fitzroy^ 13 
Q. B. 240 : Eeg. v. Badger. 4 Q. B. 468, and authorities there cited / 
Ofad see Bac. Ahr.^ Bail; Comyns' Dig. Bail^ F.5yK.Q; 3 Bos. cfc P. 
551. If insufficient bail has been taken, or if the sureties become 
afterwards insufficient, the accused may be ordered by any magis- 
tirate to find sufficient sureties, and in default may be committed to 
prison : and the justice who admitted a defendant to bail upon insuf- 
ficient sureties is responsible if the defendant does not appetr. 
Hate's Sum. P. C. 97. If the d^endant cannot immediately find 
sureties, he shall be admitted to bail upon finding them at any time 
before conviction. 1 jborr. 460. 
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Who may he The bail must be of ability sufficient to answer 

for the sum in which they are bound ; 2 Hawk, c, 15^ a. 4 ; they are 
usually householders ; but it is for the magistrate or judge to act upon 
his discretion as to tlie sufficiency of the bail ; 1 Bum's Bail^ 320 ; 

1 Chilly's Crim. L. 99 ; and the proposed bail may be examined upon 
oath as to his means, though in criminal cases no justification of bail 
is requisite. R. v. Hall^ 2 IT. Bla. 1110 ; Tidd's Prac. 250; 1 Chilly's 
Crim. L. 100. And the court or magistrate may, at discretion, order 
that reasonable notice shall be given to the prosecutor, to enable 
liim to object to the sufficiency of the bail. No person who has been 
convicted of any crime by which he has become infamous is allowed 
to be surety for any person charged or suspected of an indictable 
offence. R. v. Edwards^ 4 T. R. 440. Nor can a married woman, or 
an infant, or a prisoner in custody, he bail. Personating bail is de- 
clared to be felony, by 11 4 1 IF. 4, c. 66, a. 11 ( Book II. 

Pi. /., Chap. /., 8). 

Persons who have become bail for any defendant may discharge 
themselves by taking and surrendering him before the court or magis- 
trate by whom he has been bailed, by whom the defendant will be 
committed to j)rison ; but in such a case it is competent to such a 
prisoner to hud new sureties. 2 Hale^ 124 ; 2 Hawk. c. 15, s. 3. 

Form of recognizance of bail .'] — ^IMie following is the form of the 
recognizance to bo entered into by bail before a justice of the peace, 
prescribed by 11 12 Vkl. c. 42 : — 

Be it reyienihered^ that on the day of in the year of our 

Lord , A. B. of [labourer], L. M. of [grocer], ami 

N. O. of [butcher], personally came before [us] the undersigned^ 

two of her Maje, sty's justices of the peace for the said [county] and 
severally acJcnowlcdged themselves to owe to our lady the Quern the 
ser>eral sums following ; {that is to say,) the said A. B. the sum of — 

and the said h. M. and N. O. the sum of each, of good and lawful 

money of Great Britain, to be made a^id levied of their several goods 
and chattels, kinds and tenements respectively, to the use of our said 
kuly the Queen, her heirs and- successors, if he the said A. B. fail in 
the condition indorsed. Taken and acknowledged the day arid year 

first above mentiomd, at , before us, J. S. 

J. N. 

The condition of the within-written recognizance is such, that 
wherexis the said A. B. was this d>a% charged, before [us], the justices 
within mentioned, for that [etc. as in the warrant] ; if therefore the. 
said A. B. will dgjpear at the next court of oyer and terminer and 
gemred gaol delivery [or court of general quarter sessions of the 
peace"] to he holdkn in and for the county of , arid there surren- 

der himself into the custody of the keeper of the [common gaol] 
there, and pleml to such indictment as may be found against him 
hy the grand jury for or in respect of the charge aforesaid, and take 
Ms trial upon the same, and not depart the said court without leav$% 
then the said recognizance to he void, or else ts stand in full force and 
virtue. 

NoUce of the said recognizance to be given to the accused and Ms 

hail.'] — Take notice, that you A.B. of are hound in the sum of 

, and your sureties [L. M. and N. O.] in the sum of each, 

b2 
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that you A. B. appear [etc., as in the condition of the recognizance], 
and not dej^rt tfie said court without leave ; and unless you the said 
A. B. personally appear and plead^ and take, your trial accordingly ^ 
the recognizance entered info hj you and your sureties shall be forth- 
with levied on you and on them. Dated this — day of , 

186---. J. S. 

But it seems that the condition of the recognizance, as respects the 
sureties, is performed by the appearance of the accused, though he 
stand mute. Bac. Ahr.^ tit. Bail; 2 Hawk. c. 15, s. 84. 

Mode of admitting to hail where the defendant has been committed 
to ///’WOW.]— In all cases where a person charged with any indictable 
offence shall be committed to prison to take bis trial for the same, it 
shall be lawful, at any time afterwards and Ixdbre the first day of the 
sitting or session at which he is to be tried, or before the day to which 
such sitting or session may be adjourned, for the justice or justices of 
the p(iaco who shall have signed the warrant for his commitment, in 
Ins or their discretion, to admit such accused ])erson to bail in manner 
aforesaid ; or if such committing justice or justices shall be of o])inion 
that for any of the offencef«hereiid)efore mentioned, the said accused 
]»erson ought to be admitted to bail, be or they shall in such eases, 
and in all other cases of misdemoanors, certify {sec infra) oti the back 
of the warrant of commitment bis or their consent to such accused 
party being bailed, stating also the amount of bail which ought to be 
jxxpiired, it shall be lawful for any justice of the peace, attending or 
being at the gaol or prison where such accused ])arty sjjiall be in 
custody, on production of such certificate, to admit such accused person 
to bail in manner aforesaid ; or if it shall be inconvenient for the surety 
or sureties in such a case to attend at such gaol or ])rison to join with 
such accused person in the recognizance of bail, then such committing 
justice or justices may make a duplicate of such certificate (.sw infra) 
as aforesaid, and upon the same being producc(hto any justice of the 
])cace for the same county, riding, division, liberty, city, borough, or 
place, it shall be lawful for such last-mentioned justice to take the 
recognizance of the surety or sureties in conformity with such certifi- 
cate, and upon such recognizance being transmitted to the keeper of 
such gaol or prison, and ])roduced, together with the certificate on the 
wjirrant of coininitment as aforesaid, to any justice of the ])eace 
attending or being at sUfoli gaol or prison, it shall he lawful for such 
Jast-mentioned justice thereupon to take the recognizance of such 
accused party, and to order him to be discharged out of custody as to 
that commitment, as hereinafter mentioned. 11 & 12 Viet. c. 42, 
s. 23. As to cases where the indictment is removed for trial at the 
Central Criminal Court, under 19 20 Viet. c. 16, see the 9th section 

of that act 

Certificate of consent to hail hy the 'committing justice indorsed on 
the coimnitment.'] —7 hereby certify that I consent to the within-immed 
A. B. being bailed by recognizance^ himself in — and [two] sureties 
in each. • J. S. 

The like^ on a separate paper. 'I — Whereas A. B. was on the — 

committed hy me to the [house of correction] at charged with 

[etc., naming the offence shortly] ; I hereby certify^ that I consent to 
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the, said A. B. being hailed by recognizance^ himself in and [two] 

aiureties in each. DaM the day of , 186 — . 

Recognizance to he transmitted to committing justices.'] — Ami In 
all cases where such accused person in custody shall be admitted to 
bail by a justice of the peace other than the committing justice or 
justices as aforesaid, such justice of the peace so admitting him to 
bail shall forthwith transmit the recognizance or recognizances of bail 
to the committing justice or justices, or one of them, to be by him or 
them transmitted, with the examinations, to the proper officer. 11 c5 
12 Viet c. 42, 8. 23. 

Warrant of deliverance where a person in prison is hailed.] — 
Where a justice or justices of the peace shall admit to bail any person 
jvlio sliall then he in prison, charged witli the offence for which ho 
sliall be so admitted to bail, such justice or justices shall send or cause 
to be lodged with the keeper of such prison a warrant of deliverance 
under his or their hand and seal, or hands and seals, requiring the said 
keeper to discharge the i)erson so admithul to ball, if he be detained for 
no other offence, and upon such warrant of deliverance being delivered 
or lodged with such keeper, he shall forthwith obey the same. 11 d; 
12 Viet c. 42, «. 24. 

Form of v^airant of deliverance on hail being given for a, prisoner 
already committed.] — To the heeper of the [house of correction] at 

in the said [county] of . Whereas A. B., late of 

[labourer], hath before, [us, two] of her Majcstjfs justices of the 
peace in ^id for the said county, entered into his own recognizance 
and founa sufficient sureties for his appearance at the next court of 
oyer and terminer ami general gaol delivery [or court of general 
quarter sessions of the pe.<(cei]. to be, hoUlen in and for the county of 

, to answer our sovereign lady the Queoi^ for that [etc., as in the 

commitment], for which he was takem ami committed ta your said 
[house of correction] : These are therefore to command you,, in her 
said Majesty's name,, that if the said A. B. do remain in your custody 
in the said [liouse of eorniction] for the said cause,, and for no other,, 
you shall forthwith suffer him to go at lorge. Given under our hands 

and seals this day of , in the year of our Lord , at 

, in the [county] aforesaid. J. S. (l.s.) 

J. N. (L.S.) 

Cases in which a justice of tliepeaxe may at his discretion admit to 
bail ] — Where any person shall appear or be brought before a justice 
of the peace charged with any felony, or with any assault with intent 
to commit any felony, or with any attempt to commit any felony, or 
with obtaining or attempting to obtain property by false pretences, or 
with a misdemeanor in receiving property stolen or obtained by false 
prettmees, or with y)orjury or subornation of perjury, or witli conceal- 
ing the birth of a child by secret burying or otherwise, or with wilful 
or indecent exposure of the person, or with riot, or with assault in pu|j- 
suance of a conspiracy to raise wages, or assault upon a peace officer 
in the execution of his duty, or upon any person acting in his aid, or 
with neglect or breach of dutv as a peace officer, or with any misde- 
meanor for the prosecution o? which the costs may be allowed out of 
the county rate, such justice of the peace may,,in his discretion^ admit 
such person to bail, upon his procuring and producing such surety or 
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safeties as in the opinion of such justice will be sufficient to ensure the 
appearance of such accused person at the time and place when and 
where he is to be tried for such offence ; and thereupon such justice 
shall take the recognizance of the said accused person and 

his surety or sureties, conditioned for the appearance of such accused 
person at the time and place of trial, and that he will then surrender 
and take his trial, and not depart the court without leave. 11 12 

Viet. c. 42, s. 23 ; find nee 1 Chitty's Crim. L. i)5 ; 4 Bla. Com. 298 ; 
emdp^ Lord Denman^ Linford v. Fit^sr&y^ 13 Q. B. 240. 

CoHCB where it is imperative upon the justice to admit to hail .'] — 
Where any person shall be charged before any justice of the peace 
with any indictable misdemeanor other than those hereinbefore men- 
tioned, such justice, after taking the examinations in writing as ai’ure- 
said, instead of committing him to prison for such offence, 
him to bail in manner aforesaid,or il he have been corniiiitted to prison, 
and shall apply to any one of the visiting justices of such prison, or to 
any other justice of the peace for the same county, riding, division, 
liberty, city, borough, or place, before the first day of the sitting or 
session at which he is to be tried, or before the day to which such 
sitting or session may be adjourned, to he admitted to bail, such jus- 
tice shall accordingly admit him to bail in manner aforesaid. 1 1 
12 Viet. e. 42, s. 23 ; and see 3 Edw. 1, c. 15 ; 2 Ilale^ 127 ; 4 Bla. 
Com. 298 ; Barn's Bail ; 1 Chitty's Crim. L. 97 ; and remarks of 
Lord Dmman^ Linford v. Fitzroy^ supra. 

Bail in cases of treason.] — No justice or justices of the peace shall 
admit any person to bail I’or treason, nor shall such pei^ii be ad- 
inittedUo bail, except by order of one of her M.ajesty’s secretaries of 
state, or by her Majesty’s court of (>ueen’s Jhuicli at Wtsstminster, or 
a ji^ge thereof in vacation. 11 d; 12 Viet. c. 42, s. 23. 

Bail hf Queen's — The court of Queen’s Bench, which has 

a higher power than any other court, Hale's ^um. 104, or in time of 
vacation a judge thereof, I <fr 2 Viet. e. 45, has a discretionary power 
of admitting to bail any prisoner charged with treason, felony, or mis- 
demeanor, or on suspicion thereof, brought before such court or 
judge by ^irtue of a writ of luiheas corpus., or otherwise according to 
the course of that court ; 1 Chitty's Crim. L. 98 ; 1 Burns tit. 
Bp.il. {See Reg. v. Barronet^ 1 E. db B. 1 ; Dears. C. C. 51 ; and 
Keg. V. Barthelemy., I^E. S B. 8; L^ars. C. C. GO, as to the 
principle on which bail is granted or refused in cases of murder and 
other capital offences.) And that court, or in vacation a judge thereof, 
has also a discretionary power of directing a prisoner to be admitted to 
bail before a magistrate, where it would be inconvenient to bring the 
priijoner and his bail before the court or judge in town ; or, on just 
cause being shown, to order that a party not in custody shall be ad- 
mitted to bail on surrendering to a warrant. The application must 
be made upon affidavits entitled “ In* the Queen’s Bench,” verifying 

r ies of the depositions ; Reg. v. Barthelemy., 1 E. <£* B. 8 ; Dears. 

C. 60. [iSee forms of aj^avits., 3 Bum's J., Habeas Corpus ; 
4 Chitty's Crim. L. 121.] The affidavits should be accompanied by 
a certified copy of the commitment. Where there is no inconvenience 
in the appearance of the prisoner and his bail in the court, counsel 
moves for a writ of habeas corpus ad subjiciendum^ and also for a writ 
of certiorari, directed to the idagistrate or coroner, as the case may be, 
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to bring the depositions on which the prisoner has been committed 
before the court. Forty-eight hours’ notice of bail, in cases of murder 
or manslaughter, must be served on the w?dow, if any there be, or 
next of kin of the deceased, and in other cases upon tlie prosecutor, 
and also on the coroner, or committing magistrate. Keturns having 
been duly made to the writs, when the prisoner is brought into court, 
counsel moves that he be admitted to bail, and if there be no oppo- 
sition the court will in its discretion admit the prisoner to bail, and the 
officer of the court will take recognizance. It may be ncc^ssoi'y 
to say, that in cases of felony the court usually requires /owr sureties ; 
but for inferior offences two are sufficient, li. v. S/iaw^ 6 Dow. <Ss Uy. 
154. The motion to admit the prisoner to bail may be opposed by 
counsel, and affidavits may be used in answer to the application. 
AVhen a prisoner is brought up to be biiiled at chambers, the proceed- 
ings are nearly the same as those in court. Cortt^r^s Cr. Prew. 47. 
In country cases, to avoid the expense and inconvenience of bringing 
the parties to town, the practice is to a})ply for a rule to show cause 
why the prisoner should not be admitted to bail before a justice in the 
county where tlie prisoner is in custody, and at the same time to apply 
for a certiorari. Notice is given in the same way as when a writ of 
habeas corpm is applied for ; and the rule may be oi)po8cd as in the 
former case. If the rule be made absolute, upon its Ixung produced 
to a magistrate, he will admit the prisoner to bail. As to bail on the 
removal of indictments, aeepost^p. 88. As to bail after the verdict 
of a coroner’s jury, see post., Ch. III. 

Estreat of recognizance^ — If the condition of a recognizance, 
entered irtto cither by a i)arty or his bail, be broken, the recog- 
nizance is forfeited, and, on its being estreated^ the parties become 
debtors* to the crown for the sums in which they arc respectively 
bound. The word estreat (eMracUim) signifies a true note of an 
original writing, as estreats of amerciaments imposed in the rolls of a 
court, from wliich they were extracted (or estreated)^ and it is so used 
in Westm.. c. ‘2 : Ternies de la Ley: The practice of parliament, the 
superior courts, and the courts of assize, respecting the estreating of 
recognizances, is now governed by 3 rf" 4 W. 4, c. 1)9, which repeals 
^ ‘22 tf- 23 Car. 2, c. 22. By sect, 29 it is provided, that an accounrln’ 
* writing of all recognizances imposed or forfeited for the ^ise of tltt 
crown, by or before any judge or judges of assize throughout England 
shall within fourteen days next after such recognizances, etc. are fqj'- 
feited, be made out by the clerk of the assizdl, with the nearest resi- 
dence of the parties liable to make payment thereof, and ho shall 
make out two copies, one to be scftt to the commissioners of her 
Majesty’s treasury, and the other to the commissioners for auditing 
the public accounts, and such recognizances shall, within the time 
specified, be duly certified and estreated by such officers and persons 
respectively in and into the court of Exchequer. The court of 
Exchequer, under a writ of pjivy seal, has power over penalties and 
forfeitures occurring at assizes, and can compound, or, in its discre- 
tion, discharge any recognizances. 11 v. Hawkins^ M>Cl. &Y.21 : He 
Pellexo^ MCI. 111. But the court of Exchequer has now no juris- 
diction over recognizances forfeited either before justices out of ses- 
sions or at sessions. Iteg. v. Yorkshire (JuHtices).^ 7 Ad. <& E. 683 : R. 
V. Thompson.^ 3 Tyr. 63 ; 3 G. 4, c. 46. And by 7 G. 4, c. 64, «. 31, in 
every case where any person bound by recognizance for his appear- 
ance, or for whose appearance any other person shall be bound to 
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prosecute or give evidence in any case of felony or misdemeanor, or 
to answer for any common assault, or to articles of the peace, or to 
abide an order in bastardy, shall therein make default, the officer of 
the court by whom the estreats are made out shall prepare a list in 
. writing specifying the, nagio, residence, and calling of every person so 
bound, and the nature Uf the offence ; and such officer, before such 
recognizance shall be estreated, shall lay such list before the judge, 
and if at a session of the peace, Deff>rc the chairman, or two other 
justici^s who shall attend such court, ^fio are respectively •authorized 
and recjuired to examine the Ihst, and to make such order touching the 
estreating thereof as shall appear to be just ; and no officer of any 
court shall estreat or put in process any such recognizance without 
the written order of the justice before whom such list shall have been 
laid. Sect. 2 of the staU 3 G. 4, c. 46, directs that the clerk of the 
peace or town clerk shall copy on a roll such forfeited recognizances, 
and shall, within such time as shall be fixed by the court of quarter 
sessions, not exceeding twenty-cnc days from the adjournment of such 
court, send a copy of such roll, with a writ of distringas and gapias^ 
\s(ie forms ante^ 2 )p. 68 , 69,] or a writ fieri facias and capias^ to the 
sheriff of such county, which shall be the autliority to him for pro- 
ceeding to the immediate levying and recovering of such forfeited 
recognizances. Where the condition of a i*ecognizancc be that a party 
shall keep the peace, the recognizance cannot be estreated by the 
sessions without issuing a scire facias^ to which the party may plead. 
lie Dr, Thornton^ 7 Ad. cO E. 683 : R. v. ComhiSy Parker., 54 : and 
see Reg. v. Dale^ 5 Cox Cnim. Cas. 171 ; and Foster on Scire Facias., 
283, 298. n 

Ah to th(j estreat of recognizances to proceed to the trial of issues 
on indictments or informations filed in the court of Queen’s Bench, 
see 16 <5 17 Viet c, 32,5. 8. 


Sect. 10. 

INDICTMENT, IN WTIAT CASES QUASHED. 

In what cases .'] — Where an indictment is so defective on the face of , 
it that no'judgmcnt can bo given upon it, even should the defendant 
bfe convicted, the court, on application, will in general quash it. 
qUiua, for iiiHtiiiice, tlioy have quashed an indictment for perjury or 
forgery found at sessions, because the sessions have no jurisdiction of 
perjury or forgery ; R. v. Balntan, 2 Str. 1088 : see It. v. Hewitt 
R. R. 158 : Reg. v. Righg^ 8 C. & P. 770 ; and an indictment 
against six for exercising a trade, because it was a distinct offence in 
each, and could not therefore be made the subject of a joint prosecu- 
tion ; R. V. Tucker, 4 Burr. 2046 : R. v. Weston, 1 Str. 623 ; and see 
R. V. Phillips, Id. 921 ; and there are several instances where indict- 
ments have been quashed, because the^ facts stated in them did not 
amount to an offence punishable by law ; see R. v. Burkett, Andr. 
230: R. V. Sermon, 1 Burr. 516, 543 : Reg. v. Philpotts, \ C. <Sc K. 
112 ; as, for instance, an indictment for contemptuous words spoken 
tt) a justice of peace, not stating that they were spoken to him whilst 
in the execution of his office. R. v. Leafe, Andr. 226. So, the judge 
may in his discretion quash the indictment where the defendant is 
charged with different felonies in different counts, or with several 
, offences in the same count. {Ante^pp. 55, 60.) 
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Where the application is made upon the part of the defendant, the 
court have almost uniformly refused to quash an indictment, where it 
^peared tg be for some enormous crime, such as treason or felony. 
Com. Dig. Indictment^ (II.) : and ses JR» v. Johnson, 1 Wih. 326, 
forgery, perjury, or subornation. R. Belton^ 1 Salh. 372 ; 1 Sid. 
64 ; 1 Vent. 370 : R. v. Thomas^ 3 D. tSs R. 621. They have also 
refused to quash indictments for^ cheating, R. v. Orhell^ 0 Mod. 42, 
for selling hour by false* weights, R. v. Crookes^ 3 Burr. 1141, for 
extortion,. 7?. v. Wadsworth ^''(>JJod. 13, for not executing a magis- 
trate’s warrant, R. v. Bailey, 2 Str. 1211, against overseers for not 
paying money over to their successors, R. v. King, 2 Sir. 1268, and the 
like. The court also will not quash indictments for not repairing high- 
ways or bridges, or for other public nuisances, R. v. Belton, 1 Salk, 
; 1 Vent 370 : R. v. Bishop, Amir. 220, unless there be a certi- 
ficate that the nuisance is removed ; R. v. Leyton, Cro. Car. 684 : R. 
V. Wigg, 2 Salk. 463 ; nor will they quash an indictment for a forcible 
entry, R. v. Dyer, 6 Mod. 96, unless, perhaps, where the possession 
has l^'cn afterwards given up. Also, where the alleged defect was 
that the indictment did not conclude contra, fonnam siatuti, the court 
reluscd to quash it. R. v. Brotherton, 1 Str. 702. See Com. Dig. 
Indictment, (H.) ; 3 Bac. Ahr. 116. 

But if the application be made on the part of the ])rosecution, the 
court will quash the iiidictment in all cases where it appears to be so 
defective that the defendant cannot be convicted on it, and where the 
prosecution appears to be Imtd fide, and not instituted from malicious 
motives, or for the purposes of opprcssioiu. If the prosecution be in- 
stituted by the attonuiy-goneral, an a])plication to q^sh the indict- 
ment is never made u[)on the part of the j>rosccutor, because he may 
himself enter a ? 2 o//c which will have the same effect 
post, H. 12). R. V. Stratton, 1 Doug. 239, 240. 

Whore two indictments against the same defendant, one for felony 
find the otlier for misdemeanor, had been removed into the court of 
Queen’s Bench by certiorari, the court refused to (|uash them on an 
atfi davit that they both related to the same transaction. Reg. v. 
Stockicy, 3 Q. B. 238 ; 2 G. <& D. 728. 

ITow .'] — The application to quash an indictment, is made to the 
court wlierc the bill is found ; except in cases of indictments at sessions 
or in other inferior courts, in which cases the application has usually 

been iiukU; to tlic coui't of Qucc*ir« IJeiich, the record being pi*cviouHly 

removed there by certiorari. It has jpow been decided, however, that 
the court of quarter sfts.sions ha.s itseli authority to quash an indictment 
found there, before plea fdeaded. Reg. v. Wilson, 6 Q. B. 620. ? 

Where the objection fully appears upon the record, no advantage 
can be taken oi' it at Nisi Prius. R. v. Souter, 2 Stark. N. P. C. 
423. 

The application, if made upon the part of the defondant, must be 
made before plea pleaded ; F^st. 231 : R. v. Rookwood, Holt, 684 ; 4 
St. Tr. 677 : see 14 & 15 Viet. c. 1(X), «. 25 ; and where the indict- 
ment had already, upon the application of the defendant, been removed 
into the court of King’s Bench by certiorari, the court refused to 
entertain a motion by the defendant to quash the indictment after a 
forfeiture of his recognizance by not having carried the record down 
for trial. Anon. 1 Mk. 380. If the application be made upon the 
part of the prosecution, it should seem that it may be made at any time 
before the defendant has been actually tried upon the izvdictment. See 
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U, V. Wehh, 3 Burr. 1463. But after judgment for the prisoner on 
demurrer, the indictment cannot be quashed at the instance of the 
prosecutor. Reg. v. W. Smith, 2 M. dt Rub. 109. Where the appli- 
cation is made to the court of Queen’s Bench, there is no objection to 
its being moved on tlic last day of the term ; 1 Burr. 651 ; and the 
rule is absolute in the first instance, the defendant not having 
pkuided. Reg. v. Stowell^ 1 Dowl. N. S. 320. 

Before an application of this kind is made on the part of the prose- 
cution, a new bill for the same offence must have been preferred 
against the defendant and found. R. v. Wynn^ 2 Eaat, 226. And 
when the court, upon* such an application, orders the former indict- 
ment to be (plashed, it is usually upon terms, namely, that the prose- 
cutor shall pay tp the defendant such costs as he may have incurred 
by reason of such former indictment ; R. v. Webb, 3 Bm*r. 1468 : see 
Reg. V. Dunn^ 1 C. (f K. ; that the second indictment shall stand 
in the same plight and condition to all intents and purposes that the 
first would have done if it were not quashed ; R. v. Glen, 3 B.d'Ald. 
373 : R. V. Webb^ 3 lim'r. 1468 ; 1 W. Bla. 460 ; and (particularly 
where there has been any vexatious delay upon the part (»f the*prosc- 
cutor, 3 Burr. 146'8 ; 1 W. Bla. 460) that the name of the prosecutor 
be disclosed. R. v. Glen^ 3 B. d Aid. 373. 


Sect. 11. 

INOICTME# WHEN AND WIIEUE TUTED ; AND HEIIEIN OP THE 
KEMOVAI. OP INDICTMENTS UV CEinTOKAIil. 

When.] — Judictmonts for felonies are tried at the same assizes or 
sessions at whicii th(*y are preferred to*and found by the grand jury. 
They may, however, be postponed to the next assizes or sessions 
at the instance of tlic prosecutor or the defendant, sliowing to the 
court by affidavit a sufUcient cau.se for the delay, such as the un- 
avoidable absence or illness of a necessary and material witness, the 
existema; of a prijudice in tlie jury, and the like. A^ee R. v. Chera- 
lier UEon, 2 Burr. 1514 : R. v. JoUiffe, 4 T. R. 285 : R. v. Mor- 
phcio, 2 M. d Sel. 662 : R. v. Banter,'?, C. d B. 591 : R. v. AStreek, 
2 C. d B. 413 : R. v. Stevenson, 2 Leoeb, 546) : Reg. v. Ghapmau, 
8 C. d B. 559 : Reg. v. Owen, 9 C. d; B. 83 : Reg. v. Bolan, 2 M. 
<€’ Rob. 192: Reg. v. Maearthg. C. tC J^far. 625: Reg. v. Savage, 
1 C. iO K. 75. Where the defendant was indicted for having carnal 
Ifnowledge of a girl under ten years old, an application by the prose- 
cution for the postponement of the trial, with a view to the instruction 
of the girl, was refused. Reg. v. Nicholas, 2 C. d K. 246. It seems 
tfie trid may be postponed, on the defendant’s application, after the 
jury have been charged with the indictment, and before any evidence 
has been given in the case, Reg. y. Fitzgerald, 1 C. d K. 201. 
W^herc the application is made by the defendant, he will be remanded 
and detained in custody until the next assizes or sessions ; but where 
the application is made by the prosecutor, it is in the discretion of 
the court either to detain the defendant in custody, or admit him to 
bail, or to discharge him on his own recognizances. R. v. Beardniore, 
1 C.d P. 497 : R. v. Parish, Id. 782 : R. v. Osborn, Id. 799 : Reg. 
V. Bridgman, C. <& Mar. 271. After a bill has been found, if the 
offence be of a serious nature, the court will not admit the prisoner to 
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bail. Reg. v. Chapman^ 8 C. & P. 568 : Reg. v. GntirUlge, 9 C. d: 
P. 228 : Reg. v, Omefn^ hi. 83 : Reg. v. Bowen^ Id. 609. In R. v. 
Palmer^ 6 C. <& P. G62, tlie judges of the Central Criminal Court 
postponed until the next session the presentment of a bill for a capital 
offence to the grand jury, upon the ground of the illness of a witness 
sworn to be material, and refused to examine her deposition to ascer- 
tain whether she deposed to material facts. 

Indictments for misdemeanors, where the defendant was not ac- 
tually in custody, were not formerly tried at the assizes or sessions in 
which the defendant pleaded to or traversed the indictment ; but the. 
practice was to rc(juire the defendant to enter into recognizances to 
a])pear at the next assizes or sessions, then to try the traverse, giving 
notice to the prosecutor according to the practice of the particular 
court in which the indictment might happen to be. 4 lUa. Coni.'^bX. 
Ihit by tlie stat. GO G. 3 tk 1 G. 4, c. 4, .«?. 3, in all misrlemeanors, 
(except those for iion-rc})air of highways,) where the defendant Inul 
been committed to custody or held to bail twenty days belbre the 
assi7,es or sessions at which the indictment was found, he was recpiired 
to plead to the indictment and proceed to trial at the same assizes or 
sessions, unless a writ of certiorari were delivered before the jury were 
sworn. The certiorari may be obtained before the indictment is found. 
And where the defendant was not in custody or on bail twenty days 
before the assizes or sessions at which the indictment was found, but 
had been committed to custody or held to bail to appear for such 
offence at some subsequent assizes or sessions, or should re(*.eivo notice 
of such indictment having been fourub twenty days before such sub- 
sequent assizes or sessions, he was required then to plead, and take 
his trial at such sul)sequent assizes or sessions, unless the proceeding 
were removed by certiorari. GO G. 3 S 1 G. 4, c. 4, h. 6. See, as 
to the construction of this statute, R. v. Rohimon^ 1 M. di Rob. 603 : 
R. v. Jame.x, 3 G. <6 P. *22 : Reg. v. Howeil, 9 C. tf; P. 437 : 
Urg. v. O'Neill.^ 1 C. (S' K. 138 : Reg. v. Wetlenhall^ 2 AI. dh Rob. 
291. 

Now, however, by the 14 (k 16 Viet. c. IPO, ft. 20, the i^rovisions of 
the above act, as to the traverse of indictments in cases of misde- 
meanor, ar(! reiicalcd ; and 27 enacts, that no person prosecuted shall 
be entit]e<l to traverse or po.stponc the trial of any indictment found 
against him at any session of the peace, s<‘ssion of oyer and terminer, 
or session of gaol delivery : provided always, that if the court, upon 
tlie ai»plication of the person so ii\dicted or otherwise, shall be of 
opinion that he ought to be allowed a further time, either to prepare 
for his del’cnee or otherAvise, such court may adjourn the trial of sucli 
person to the next subsequent session, upon such terms as to baij or 
otherwise as to such court shall seem meet, and may respite the recog- 
nizances of the prosecutor and wdlnesses accordingly, in Avhich case tho 
prosecutor and witnesses shall be bound to attend to prosecute lind 
give evidence at such subsequent session without entering into any 
&esh recognizance for that purpose. 

Where.'] — Indictments for felonies and misdemeanors are tried 
within the jurisdiction in which the offence is committed, or in which 
by statute the venue may be laid, (see ante, p. 20 et ««<?.,) and before 
the court in which the indictment is preferred. This is the general 
rule ; but there are particular cases in wliich it does not prevail, and 
which it may be useful here to mention. 

Indictments found at the sessions and transmitted by the justices to^ 
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the assizes, must be tried at the assizes, although they be not moved 
by certiorari. R. v. Wetherell.^ R. & R. 381. The court of Queen’s 
Bench has jurisdiction to change the place of trial in felonies and 
misdemeanors, whenever it is necessary for the purpose of securing, 
as far as possible, a fair and impartial trial. Per Lord Denman^ C. J., 
6 B. (fh Ad. 354. For this purpose a writ of certiorari must issue to 
remove tlie indictment into the court of Queen’s Bench (unless the 
court or a judge think fit to direct the trial to be had at the Central 
Criminal Court, under tlie stat. 19 & 20 Viet. c. lG,j?oetjp. 91). We 
proceed, therefore, to consider the effect of the writ of certiorari.^ and 
the practice relating to it. 

Writ (if certiorari — Effect of vsrit.'] — The writ of certiorari is an 
original writ, issuing sometimes out of the common-law jurisdiction of 
Chancery, and sometimes out of the Queen’s Bench, when the crown 
would be certified of any record in any other court of record. Fitz. 
N.B. 245, a. It is directed in the Queen’s name to the judges or 
ofliccrs of inferior courts, requiring them to return the reconk; of a 
certain indictment or inquisition depending before them, in order tliat 
the party may liave the benefit of a trial in the Queen’s Bench, or 
before such justices as her Majesty shall assign to hear and determine 
the cause. For the removal of indictments into the court of Queen’s 
Bench the writ is, at this day, invjyriably sued out of the Queen’s 
Bench and issued from the crown office ; that court having a general 
superintendence over all other courts of criminal jurisdiction, whether 
ancient or newly created, 2 Hawk. c. 72, h. 27, and being the 
sovereign ordinary court of justice in causes criminal. 4 Bhi. Com. 
320. This writ is irecpiently used in order the better to consider and 
determine the validity of indictments and proceedings thereon, and to 
pnn’ent a partial and insufficient trial, which it is ap[)rehende(l w'ould 
take place in the original juris<liction. 1 Chit. Crim. L. 371 ; 2 i/tt/c, 
210. The effect of the writ is to remove all proceedings such as 
are des(u*ibed tbendn, which have taken place between the and 
return, although they may have been commenced after the t(^f<te. 1 
FMHty 298 ; 2 Hawk. e. 27, s. 78 ; GO Geo. 3, c. 4, s. 4. But the 
writ is of no effect unless it is delivered before the time for its re- 
turn has exj)ired. Where a ccWmwn issued to remove an indictment 
into the court of Queen’s Bench, at common law, after the general 
issue pleaded, there, would be a trial at bar by a jury of the county 
in which the indictment was preferred. But a writ of Nisi Prius 
usually issues, by the attorney -general’s consent, 2 Inst. 424, to the 
proper county in wliich the indictment was found, unless the venire 
be'^ awarded to a foreign county upon suggestion by order of the 
court. And by the stat. 9 & 10 Viet. c. 24, s. 3, it is provided that 
ev^ry writ of certiorari for removing an indictment from the Central 
Criminal Court shall specify the county or jurisdiction in which the 
same shall be tried ; and a jury shall be summoned, and the trial 
proceed, in the same manner in all respects as if the indictment had 
been originally preferred in that county or jurisdiction. 

Form of the wn'it ,'] — The following is the form of the writ of certio^ 
rari addressed to tlie justices of quarter sessions : — 

Victoria^ by the grace of God of the United Kingdom of Great 
Britain and Ireland Qne/^ defender of the faithy etc.y to the keepers 
tof our peace and ia out iuatices assigned to hear and determine divers 
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felonies^ trespaases, and other misdemeanors committed within onr 
county D., and U) every one of them^ greeting : We^ being willing for 
certain reasons that all and singular indictments of whatsoever tres- 
passes^ confemjits^ and assaults whereof AV. E. is indicted before you 
(as it is said) be determined before us and not elsewhere^ do command 
yon and evenj of you that you or one of you do send under your seals^ 
or the seal of one of you, before us at Westminster immediately after 
the receipt of this our writ, all and singular the said indictments^ with 
all things touching the same^ by uihatsoever name the said W. E. is 
called in the same, together with this our 'writ, that we. may further 
cause, to be done, therein what of right and accoi'ding to the. custom of 
England we shall see. ft to he done. Witness Sir AleMuder James 
Edmund Covkburn, Bart., at Westminster, this 19//i day of April, in 
the twentyffth year of our reign. By the Court. 

At the instance of the prosecutor [or dclenilant]. By rule of Court. 

[For other forms of tlie writ, see 4 Chit. Crim. L. 247 ; 2 Gude's 
Cr. Prac. 187. For form of the writ of certiorari issuing out of 
Chancery, see Abbott's Petty Bag Off. F. 17.] 

In what cases granted .'] — The writ of certiorari is demandablo as of 
riglit by the crown, H. v. Eaton, 2 T. R. 89, and issues as of course 
where the attorney-general or other officer of the crown ai)j)lies for it, 
c.itlicr as prosecutor or as conducting the defence on belialf of the 
crown ; //>. ; It. v. Lewis, A Burr. 247)8 ; and this, even thougli the 
certiorari he expressly takem away by statute ; for, unless named, the 
crown is not l)ound by .‘statute. By analogy to this rule, the certiorari 
was formerly granted almost ol‘course to j)rivato prosecutors, who were 
said to rejjreseiit the crown, at whose suit all indictments are instituted. 
But now, by stat. 5 <(: 0 W. 4, c. ;59, no writ of certiorari can issue 
from the court of Queen’s Bench at the instance of any })rosecutor or 
other person (cxcc])t the attorney-general) witliont motion tir.st made 
in court, or to a judge at chambers, and leave obtained, in the same 
manner as if the aj)j)lication Avere made hy the defendant. It is, 
tliereforc, on the discretion ofthc court to grant or refuse the certiorari 
at tin* prayer of cither party. 2 Hawk. c. 27, s. 27. And by 10 
<{; 17 Viet. r. 80, s. 4, after reciting that, hy reason of the, establish- 
ment of a coiirt of criminal ajjpeal, the removal of indictments by writ 
oi' certiorari is seldom neces.sary for the decision of questions of law, 
hut is neverthele.ss sometimes resorted to for purposes of expense and 
delay, it is enacted, that no indictment, except indictments against 
b(Klies corporate not authorized to appear l)y attorney in the court in 
which the indictment is preferred, shall he reniovcd into the court of 
Queen’s Bench, or into the Central Criminal Court, by writ of cer- 
tiorari, either at the instance of the prosecutor or of the defendant 
(other than the attorney-general acting on behalf of the crown), un- 
less it be made to appear to the court from wliich the, writ is to issue, 
by the party applying for the tame, that a fair and impartial trial of 
th|rcase cannot be had in the court below, or that .some question of 
law of more than usual difficulty and importance is likely to arise 
upon the trial, or that a view of the premises in respect whereof any 
indictment is preferred, or a special jury, may be required for the 
satisfactory tri^ of the same. 

The difficult points of law likely to arise must be specifically pointed 
out, in order to induce the court to grant a certiorari. R. v. Jowk, 6 
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Ad, dt Ell, 539 : M. v. Josephs^ 8 Dowl, 128. If it be clearly made 
out that there is a fair and reasonable probability of partiality and 
prejudice in the jurisdiction within which the indictment would other- 
wise be tried, the certiorari will be granted. R, v. Lewk^ 1 Str, 704 : 
R, v, Fowle, 2 Ld. Raym. 1452 : R, v. Wadding tm, 1 East, 167 : R. v, 
Penprase, ^ B. & Ad. 573 ; 1 Nev. d M. 312 : R. v. Hunt, 3 B.d 
Aid 444 : R. v. Holden, 5 B. & Ad. 347 ; 2 Nev. & M. 167 : R. v. 
Lever, 1 Wil, Wol d Hod. 35 : Reg. v. Palmer, 5 E. d B. 1024. 
As wliere a member of the court of magistrates was interested in 
the result of the trial ; R. v. Jone4t, 2 Har. d W. 293 ; and where a 
magistrate, in the commission for the county, was- indicted at the 
quarter sessions and circulated among the other magistrates a printed 
account of the charges. R. v. Grover, 8 Dowl. 325. So, if the pro- 
secutor or his attorney be sheriff or under- sheriff, R. v. Wehh, 2 Str. 
1068 : R. V. Knatchhull, 1 Salk. 150, the writ will be* granted. Under 
some circumstances tlic court will grant a certiorari for the removal 
of an indictment for conspiracy, R. v. Wilks, 5 E.'d B. 690: Reg. v. 
Rtywlands, 2 Den. C. Q. 364, even where one of several defqpdants 
makes the application without the consent of the others. Reg. v. 
Foulkes, 1 Prac. Jlep. 720; 20 L. J., M. C. 106: Reg. v. Probert, 
Dears. C. C. 30. In those cases the writ was allowed on the appli- 
cation of one of several defendants, who was a responsible person, 
he entering into a recognizance to pay costs in case of the conviction 
of himself or of any of the other defendants. 

In what cases refused.'] — No indictment for not repairing bridges 
and the highways at the end thereof, where the inhabitants of tlic 
county arc chargeable with the repair of the same, is removable by 
certiorari out of the county where such bridges or highways lie. 1 
A nne, sf. 1, c. 18, s. 5 : R. v. Inhabitants of Ham worth, 2 Str. 900 : 
R. V. Inhabitants of Cumberland, 6 T. R. 194, affirmed in Dorn. Proc., 

3 Bos. d P. 354. ^No indictment against any person for keeping a 
bawdy -bouse, gaming-house, or other disorderly house is removable 
by certiorari. 25 G. 2, c. 36, s. 10. And where a prisoner is indicted 
for the inisdcineanor of obtaining money by false pretences, and the 
evidence proves a case of larceny, the prisoner may still be convicted 
of the inisdeTneanor, and no such indictment is removable by cer- 
tiorari. 7 a- 8 G. 4, c. 29, s. 5.3 : Reg. v. Butcher, 9 Dowl. 135. Hut 
notwithstanding tins statute, the court of llucenis llench has power 
to issue a sjiccial writ or order in the nature of a certiorari under 

4 d b W. 4, c. 36 (the Central Criminal Court Act), to remove such 
an indictment from the sessions mentioned in that act. Reg. v. Sill, 
Dears. C. C. 10. If an indictment charging an offence in which the 
certiorari is taken away by statute contains counts charging an 
offence where it is not taken away, the writ may still issue. R. v. 
Saunders, 5 Dow, d Ry. 61 1. 

Where an indictment for keeping a disorderly house had been 
removed from the Middlesex session;^ to the Central Criminal Court, 
under 4 cf' 5 W. 4, c. 36, the court granted a certiorari to remove the 
indictment into tlie Queen’s Bench at the instance of the defendant, 
holding that where the indictment has been once removed by the 
prosecutor, the 10th section of 25 G. 2, c. 36, taking away tlic writ 
of certiorari, docs not apply. Reg. v. Brier, 14 Q. B. 6G8. 

The court will generally refuse a certiorari to remove an indict- 
ment whether for misdemeanor or felony, after conviction and before 
judgment ; R.y, Oxford, 13 East, 411 : R.y,Nicols, 13 East, 412, n. ; 
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or after judgment, for the purpose of quashing the indictment ; R v. 
Fmegoes, 1 J5. 4 C. 142 ; or where a defendant surreptitiously ob- 
tained an acquittal by not giving notice of trial ; Reg, v. Unwin^ 7 
Doufl, 578 : and the court quashed a certiorari which was issued 
before, but not lodged until after, judgment on an indictment for 
misdemeanor. R. v. Seton, 7 T. R. 375. [See post, Ck V.] The court 
will not, ordinarily, at the prayer of the defendant, grant a certiorari 
for the removal of an indictment for perjury, forgery, or other hein- 
ous misdemeanor, where the delay tends to defeat the prosecution, 
2 Hawk. c. 27, s. 28 : R. v. Puseg, 2 Str. 717 ; or for murder, 
R. V. Mead, 3 D. <& R. 301 : R. v. Thomas^, 4 M. & Sel. 442 ; un- 
natural crime, R. v. Hidden, 5 B. d Ad. 347 ; 2 Nev. d M. 167, and 
the like. Se^ R. v. Pmprase, 4 B. d Ad. 573; 1 Nev. d M. 312. 
So the court will not, in general, except by the consent of the pro- 
secutor, remove an indictment from a court of competent jurisdiction 
wliere any of tin*, judges preside. See R. v. Wartnahy^ 2 Ad. d 
Kll. 4.3.5 : R. V. Huche.'is of KingHi/yn, Onvp. ‘283 -: R. v. Tentplar, I 
Nev. 4 P- ^^11- The writ will not be granted to remove an indict- 
ment irom the Central Criminal Court on the ground that it is bad 
in point of law. 

Time token granted ^ — We have already seen that the writ may be 
sued out, though at the time tlie indictment is not in esse; ante,p. 82 ; 
it is sufficient if the indictment be found at any period before the 
writ is returnable. 60 G. 3, c. 4, s. ,4. The proper time for Either 
party to apply for a certiorari is before issue joined on the indict- 
ment ; 1 Citit. Crim. L. 380 ; but the certiorari is not too late, if de- 
livered before the jury are sworn to try the case. 60 G. 3, c. 4, s. 3 ; 
and see R. v. Passman, 2 Dowl. 529. There are instances of the 
removal of indictments by certiorari between verdict and judgment, 
but in general the court discourages such a])|fficatioiis. 2 Hawk, 
c. 27, .S'. 28 ; ami see 1 Chit. Crim. L. 380 ; R. v. (Mrside, 2 Ad. d Ell. 
266 ; and ante, p. 86. 

Mode of obtaining the lorit .'] — In all cases (exce])t where the 
attorney- general ap[)Iies fur the writ on behalf of the crown) the 
application must be founded upon affidavit, snggesling some ade- 
(juate ground lor removal. See ante, p. 85 ; and for forms of affi- 
davits on lohirh applications for certiorari may be made, see 2 Glide's 
Cr. Pr. 43, 65 ; 1 Barn's J. 629 ; 4 Chit. Crim. L. 246. The affida- 
vits may be sworn either in open court or before a judge at cham- 
bers, or before a commissioner for taking affidavits. Tliey must be 
entitled “ In the Queen’s Bench” siinj)ly. See Nohro's case, 1 B. d 
C. 267. By 5 d 6 W. 4, c. 33, s. 1, it is provided tliat no writ of 
certiorari shall issue at the instance of the pros(;eutor without 
motion first made in court or before some judge thereof, and leave 
obtained, in the same manner as where the application is made on 
the part of tlie defendant. If pi term time the motion must be made 
by counsel in open court. 5 d 6 W. d M. c. 11, s. 2. In viication 
it may be granted by a judge, who indorses on the affidavit, “ Let a 
writ issue.” 

Tlie application for the writ is an ex parte proceeding ; it is not 
necessary that the prosecutor should have notice of it. In cases of 
misdemeanor, the rule is absolute in the first instance ; in felony, a 
rule nisi is granted. R. v. Spencer, 8 Dowl, 127 : R, v. Chipping 
Sodhury, 3 N&v. d M, 104. When absolute, the rule is drawn up at 
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the crown office. Comer's Or, Pr. 56. T\Tien the application is 
granted, the attorney for the party at whose instance it is issued 
makes out the writ on parchment, and it is issued from the crown 
office, and sealed at the seal office, and, if in term time, is indorsed 
“ by rule of court.” When granted by the court at the instance of a 
defendant, the amount of the recognizances, to be entered into before 
a judge of tlie Queen’s Bench, or a justice of the county or place in 
which the VIefendant resides, by the* defendant and his bail, will be 
ordered by the court and indorsed on the writ, b <Sc^W, dh M.c. 11 ; 
6 6 TT. 4, c. 33. When the application for the writ is made in 

vacation the affidavits must be left for the perusal of the judge at 
chambers ; anc? if he thinks it a proper case in which a certiorari 
should issue, be signs a fiat directing it to issue, and he signs the 
indorsement on the w'rit. If the writ be at the instance of the de- 
fendant, he indorses the amount of recognizances to be entered into 
by the defendant and his bail. 

The following rule of court, respecting the condition of recogni- 
zances for the attendance of defendants on the trial of indictments, 
was issued by the court of Queen’s Bench, in Easter Term, 1852 : — 
“ It is ordered, that whenever a defendant shall be required by law 
and the practice of this court, to give recognizance to appear and 
answer to any indictment found, in this court, or removed, or to be 
removed, into the same, it shall be added to the condition of every 
such recognizance that the defendant shall personally appear from 
day to (lay on the trial of such. indictment, and not depart until ho 
sliall bo discliarged by the court or judge before whom such trial 
shall he had, unless the court or judge shall see tit to dispense with 
the condition of such additional recognizance.” 

Further, the stat. 1(5 S 17 VkLc. 30, s. 5, requires also, that when- 
ever the certiorari is a\vardod at the instance of a defendant or de- 
fendants, the rec^nizance now by law required shall contain the 
further provisioii, mat the defendant or defendants, in case he or they 
shall be convicted, shall pay to the prosecutor his costs incurred sub- 
secpient to the removal of the indictment (see Reg. v. Hodgson^ 7 Exch. 
015 ; Dears. C. C. 14) ; and that whenever the writ is awarded at tlie 
instance of the prosecutor, ho shall e;iter into a recognizance (to be 
acknowledged in like manner as required in cases of writs of certiorari 
awarded at the instaniio of a defendant), with the condition that he 
shall pay to the defendant or' defendants, in case he or they shall bo 
ac(iiiitted, his or tlieir costs incurred subsecpient to such removal. 
Under this section, where the certiorari is applied for at tlie instance 
of one of two defendants, it may be madji^ a condition of the recogni- 
zance that the defendant applying for the writ shall pay the prose- 
cutor’s costs, in case either he or the other defendant shall be con- 
victed. Reg, V. Jev-ell, 7 E. <j& B. 140. 

An indictment against a corporation^ found at the quarter sessions, 
may be removed, at the instance of the prosecutor, without bis 
entering into the recognizance require by this section : see ss. 6~8. 
Reg. V. Mayor of Manchester^ 1 E. & B. 463 . 

By s, 7 of tiie same act, if the person or persons at whose in- 
stance any writ of certiorari shall be awarded shall not, before the 
allowance thereof, enter into such recognizance as is hereinbefore 
provided, the court to which such writ may be directed shall and 
may proceed to the trial of the indictment, as if such writ of certiorari 
had not been awarded^ 
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The following is the form of the recognizance : — 

East Riding of YorJcshire^ > Be it remembered^ that on the eighth 
to wit S day of Aprils in the year of our Lord 

one thousand eight hundred and sixty ‘two^ A. B., of etc, [name and 
addition of defendant], C. D., of etc.^ and E. R, of etc, [names and 
additions of bail], come before nie^ W. C. S., one <f the keepers of the 
peace ami justices of our lady the Queen in and foi* the East Riding 
of the county of Yorh^ and acknowledge to owe to our said lady the 
Queen the several sums following ; that is to say^ the said A. ]^. the 

sum of pounds^ and the said C. D. and the said E. F. the sum 

of pounds [such sum as the court or judge shall order, 5 & 6 

W. c. 83, s. 2], each of lawful money of Clreat Britain^ to he levied 
upon their several goods and chattels^ lands and tenements^ to her 
Majesty's use ; upon this cmidition^ that if the said A. B. [the de- 
fendant] sh(dl appear in her Majesty's court of Queen's Bench at 
Westminster^ on the first day of next term^ and plead to all and sin- 
gular indictments of whatsoever misdemeanors whereof h^ stands in- 
dicted^ and at his own proper costs and charges shall cause, and pro- 
cure the issue or issues that may be joined thereon to he tried at the 
next assizes to he holden after the same term in and for the county of^ 
Yorkj if the court shall not appoint any other time for the trial 
thereof ; and if the said court shall appoint any other time^ then at 
such other time; and shall give due^tice of such trial to the prose- 
cutor or his attorney^ and shall personally a 2 )pear from day to day 
in the said courts and not depart until discharged hy the said courts 
and also shall pay k> the prosecutors of such imiictments^ in case he 
the said A, B. shall he convicted thcfreon., their costs incurred subse- 
quent to the removal of such indictments into the said court of 
Queen's Bench^ then this recognizance to he void., or else to remain in 
full force, ^ 

Taken and acknowUdged\ w n a 
the day and year first I ^ *> 

above said. J 

Where a defendant has entered into insufficient recognizances, the 
court will discharge such recognizances, and compel the defendant to 
give better security. R. v. Hooper., 1 Chitt. R. 491. 

The following is the form of the rule to compel the defendant to put 
in better bail : 

The Queen Unless the defendant shall put in better hail within 

against J four days next after notice of this rule to him or 

A. B. 3 fds attorney given,, let a procedendo issue, 

' A. E. COCKBURN. 

The recognizance must be lodged together with the writ with the 
clerk of the peace or clerk of assize, as the case may be ; and after 
they are lodged, all proceedings upon the indictment in the court below 
are erroneous. The prosecutor, it may be added, is under no recogni- 
zance to prosecute, when the writ is issued at his instance. 

Return to writ .'] — The return is made by an indorsement on the 
writ, stating that the execution of this writ appears hy the schedules to 
the writ annexed. The answer of W. C. S., Esquire., one of the justices 
assigned to keep the peace^ etc. The schedules must be on parchment ; 4 
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the return will be quashed if they are on paper. 1 Bum's J, 621 . 
They must be annexed to the writ, and the return should certify, on 
behalf of the justices to whom it is directed, under the seal of the 
chairman if directed to the sessions, or all the justices of the county 
or riding, or, if not directed to all, under the^seal of one of those to 
whom it is directed, the indictment mentioned in the writ, together 
with all matters touclung the same indictment, and the record itself, 
including the original indictment, with the caption and recognizances 
annexed. 1 li>owL 510 \ A: B, & C, 401 ; ^ B. & C, G40 ; 2 Hawk, 
c, 29, s. 54. 

The following is the fonn of return from a single justice : — 

East JUdmcf of Yorkshire^ f /, W. C. S., one of the keepers of the 
to wit. \ peace^ and justices of our lady the 

Queen^ assiffued to keep the peace within the said East Itidiny of the 
county of York •; and also to hear and determine divers fekmies^ tres- 
p)a8ses^ and misdemeanors in the same committed^ hy virtue of this 
writ to me^elivcred, do under my seal return unto her Majesty ^in her 
court of Queen's Bench^ the indictment of which mention is 7nade in 
the same mit, toy ether with all matters touch mq the same. In witness 
whereof 7, the said W. C. S., have to these presents sat my seal. 

Given at Beverley^ in the said Riding^ on this 'day of , in 

the year of oar Lord one thousand eight hundred and sixty -two. 

Sending hack the record.'] — Tf the writ of certiorari have boon im> 
providently issued, as if it should appear to have been obtained by 
a misrepresentation of tlic facts, the court (or a judge of any of the 
superior courts sitting at chamhers, Reg. v. Scaife., 2 Den^^ C. C. 513 ; 
18 Q. B. 773 ; 3 C. <0 K. 211) may award a writ of procedendo^ and 
send back the record to the original jurisdiction, there to be dealt with, 
1 Bum's J. ()‘2l, as if no certiorari had issued. See 4 Inst, 67. So, 
also, if the delcudaut neglects to ])crform the condition of the recog- 
nizance, or if bad or insufficient bail be put in. Reg. v. Joncs^ 9 
Dowl. 505 : JL v. Dunn, 8 T. R. 217 : R. v. Abergele, 5 A. & E. 
795 ; Comyns' Dig, Certiorari (6r.) ; 1 Chitty's Crim. L. 397. And 
where the defondants in a case originally removed from quarter ses- 
sions by mV/onrW, liaving obtained a rule in the Queen’s Bench for a 
new trial, neglected to bring down the record and proceed to trial at 
the assizes, a writ of procedendo was awarded, and the record was 
sent back to sessions, where the parties were tried and sentenced to 
transportation. Reg. v. Scaife,2 Den. C. C. 513; 18 Q. B. 773; 
3 A. 211. 

The following is the form of the writ of prccedendo : — 

Victoria, etc. — To the keepers of our peace and justices assigned to 
hear and determine divers felonies, trespasses and other misdemeanors 

committed within our city [or county] of ,and to every one of 

tham, greeting : Whereas lately hy o%r writ ice commanded you and 
every of you, for certain reasons, that you or one of you send under 
your seals, or the seal of one of you, before us at Westminster, at a 
certain day now past, all and singular indictments of whatever 
[felonies] whereof R. S. was indicted before you (as was said), with 
all things touching the same, Ivy whatever name the said R S. should 
be called therein, together with the said writ to you dir( cted that we 
might further cause to he done thereon what of right arui according 
to the law and custom of England we should see fit to he done. We 
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do now^ for certain reasons as thereynto specially moving^ command 
you and every of you that you do wholly supersede whatsoever is to be 
done concerning the execution of that our said writ; and that you 
proceed U) the determination of the said indictment against the said 
R. S./or the said offence^ with that cscpcdition which to you shall seem 
right and according to the lato and custom qforcsaidj notwithstanding 
our writ as before sent to you directed for the purpose aforesaid. 
Witness Sir Alexander Janies Edmund Owklmrn^ Bart.^ this [the day 
on which the writ is issued], in the twenty -fifth year of our reign. 

By the Court. 

See Gude's Cr. Frac. 621 ; Comynd Dig. Certiorari (Gfi 

Trial at Central Criminal Court of indictments removed hf cer- 
tiorari.'] — By the stat. 19 th 20 ViH. c. 16, s. 1, the court ot* Queen’s 
Bench in term time, or any judpfe thereof in vacation, is aiitliorizcd, 
whenever any indictment or inquisition for any felony or misdemeanor 
committed or siq)poscd to have been coinmitted at any place out of 
the jurisdiction of the Central Criminal (>ourt shall have been re- 
moved by certiorari into the Queen’s Beru'.h, to order, if it appear to 
be expedient to the ends of justice, that such indictment or inquisition 
shall be tried at the Central Criminal Court. Or such court or judfje 
may, in any such case of felony or misdemeanor, order a certiorari 
to issue to the court before which the indictment or inquisition shall 
be pending, or shall thereafter be found, or to the coroner before whom 
such inquisition shall have been or shall thereafter be taken, to remove 
the indictment or inquisition directly into the Central Criminal Court ; 
s. 3. Provisions arc made for the transmission of the indictment or in- 
quisition, and for the return of the recognizances, depositions, etc., 
into that court (ss. 2, 4) ; for the removal of the oftender to tlm gaol 
of Newgate (s. [)) ; ibr his arraignment, pleading and trial at the 
Central Criminal Court (ss. 6 , 7) ; for the allowaiiee of the expenses 
of prosecutions (s. 13) ; for the execution of the sentence cither in the 
county where the olfence was committed or within the jurisdiction of 
the Central Criminal (’ourt(s. 19); and otherwise in relation to the 
objects of the act. The '-4th section empowers the court of Queen’s 
Bench, or a judge thereof in vacation, on the application of the pro- 
secutor or (Icl'eiuJant for an order that the indictment or inquisition 
shall be tried at the Central Criminal Court, to refpiiro the party 
applying to submit to sucli conditions as to bail, the payment of the 
costs of the prosecutor and witnesses, and of the removal, etc., of the 
indictment or inquisition, and of the removal of the defendant, and any 
other matter or thing whatsoever, as in . the judgment of the court or 
judge may reasonably imposed. The court refused to make it a 
condition, under this section, that the prosecutor should furnish the 
defendant with evidence which it was suggested had been obtained by 
the prosecutor since the depositions were taken. Beg. v. Palmer^ 5 
E.&B. 1024. 

Costs in certiorari.] — If the defendant, at whose instance an indict- 
ment has been removed by certiorari^ be convicted, the court of 
Queen’s Bench will order reasonable costs to be paid to the prosecutor, 
if he be the party grieved or injured., or be a justice of peace, mayor, 
bailiff, constable, hcadborough, tithingman, churchwarden or over- 
seer of the poor, or any other civil officer who has prosecuted upon 
the account of any fact committed or done that concerned him or them 
as officer or officers to prosecute or present. 5 6 W, A M. c. 11, 

«. 3 ; 8 9 IT. 3, c. 33 ; 5 6 W. 4, c. 33, s. 2. But a defendant 
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who removes the indictment is not liable to costs, although he be con- 
victed by a jury, if judgment be arrested. R, v. Turner, 15 Eaat^ 
670. [As to costs where a new trial is ordered, see post, Ch, F.] If 
a defendant die after verdict convicting him, and before judgment, his 
bail will be liable for the costs to the extent of their recognizances ; 
R, V. Turner^ 3 B. & C. 160 : R. v. Finmore^ 8 T. R. 409 ; but under 
ordinary circumstances,^ the prosecutor is not entitled to costs till the 
court has pronounced judgment, for it may be that judgment will be 
arrested. 15 East, 570. If an indictment against several defendants 
be removed into the Queen’s Bench without the consent of all of them, 
those who did not consent to the application for the certiorari are not 
liable for the costs, even though they have pleaded to the indictment 
and have been convicted upon it ; R. v. Hassell, 5 Dowl. 531 ; and 
per Patteson, J., the court will grant a certiorari on an indictment for 
a conspiracy, on the application of one of several defendants, without 
the consent of the others, if that defendant will enter into a recog- 
nizance to pay costs if either he or any other of the defendants are 
convicted. Reg. Foulkes, 1 Prac. Rep. 720. See Reg. Jewell, 
7 E. ifb D. 140, ante, p. 88 : Reg. v. Wilks, bE. <Sh B. 690. 

Under the stat. 5 6 TF. M. c. 11, nominal prosecutors who incur 

no expense, the expenses of the prosecution being defrayed by public 
subscription or from public funds, are not entitled to costs. R. v. Cook, 
1 Man. <6 Ug. 526 : R. v. Edwards, b B. & Ad. 407 : R. v. Dew- 
hurst, 5 B. <0 Ad. 405 : Reg. v. Wilsfm, Dears. C. C. 79 ; 1 E. <5 
B. 597. But if a party grieved be in fact the prosecutor, it is not 
necessary, to entitle him to such costs, that he should have been bound 
over to prosecute, even though another person, not a party grieved, has 
been so bound over, and appears at the trial under his recognizance. 
Reg. v. Bishop, 18 Law J., M. C. 63. A person is not entitled 
to costs who suffers no greater inconvenience from a nuisance than 
all the rest of the Queen’s subjects do ; but parties who suffer 
actual inconvenience from a common nuisance, as by erecting a 
steam-engine, R. v. Inhahitants of TaunUm, b M. d Selw. 465, 
or from an omission to repair a highway used by the party, R. v. 
Dewsnap, 16 Ea,st, 194 : R. v. Inclexion, \ M. & Selw. 268, or any 
person wdio suffers any particular loss, obstruction, or annoyance 
therefrom, R. v. Thompkms, 2 B. d Ad. 287, are within the act 
of parliament. It is not enough to entitle him to costs, that a 
party be injured indirectly by means of the offence of which the 
defendant has been convicted ; as where a person was injured at a 
riot occasioned by a libel for which a prosecution was afterwards in- 
stituted. Where a society, composed exclusively of attorneys, prose- 
cuted the clerk of a board of guardians, whc^without being qualified 
as an attorney, conducted an appeal at quarter sessions, it was hold 
that the society was a party grieved within 5 (fe 6 W.& M. c. 11, s. 13 : 
R. V. Buchanan, 3 Cox Crim. Cos. 427. Where the prosecution was 
for peijury, at the instance of the executors of a deceased person, the 
false oath relating to a claim of money alleged by them to be due from 
the defendant to their testator’s estate, they were held to be parties 
grieved within the act, though the perjury had not occasioned them 
any actual damage. Reg. v. Major, Dears. C. C. 13. Where the 
town clerk of a borough, by direction of the town council, prosecuted 
the clerk to the borough justices for a breach of the 103rd section of 
the Municipal Corporation Act, the defendant was held liable to costs 
under the bd ^ W. d M. c, 11 : R. v. Fox, Q. B. 1860. As to costs 
in the case of magistrates, etc., see R. v. Sharpness, 2 T. R. 47 \R.x, 
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Kettleworth^ 5 T. R. 33 : R, v. Eari of Waldegrave^ 2 B. 341 : 
Reg. V. Kenealey^ 4 Cox Crim. ttw. 345. The prosecutor is not enti- 
tled to the costs of any counts of the indictment on which the defend- 
ant has been ac 5 [uitted, Reg. v. Hawdon^ 11 Ad. & E. 143; nor to 
costs incurred prior to the certiorari; R. v. Passman^ \ Ad. dbE. G03 ; 
R. V. Higgins^ 6 Dowl. 375. The defendant is to pajr all reasonable 
costs occasioned by the removal of the certiorari^ or incurred in con- 
sequence of it, in order to carry the prosecution to its legal conclusion ; 
R. V. GilbiCy b M.& Selw. 520 ; the amount of costs is not limited bv 
the recognizance. R. v. Zeal^ 13 East^ 4. It may be added, that if 
a prosecutor, being entitled to costs, die after taxation of costs, his 
personal representatives are entitled to them. 

The costs are to be taxed according to the course of the court of 
Queen’s Bench, and for the recovery of them the persons entitled 
thereto shall, at the expiration of ten days after demand made of the 
jierson or persons at whose instance the writ oi' certiorari was awarded, 
and on oath made of such demand and refusal of payment, have a writ 
of attachment against him or them for such contempt ; and the court 
shall and may also order the recognizance to be estreated into the 
Exchequer, IG tfe 17 Viet. c. 30, «. 6. 

As to the cases in which the defendant may, by reason of poverty or 
bankruptcy, have relief from the payment of the costs, see Reg. v. 
Thornton, 4 Exch. 820 : Reg. v. Hilh, 2 E. & D. 17G. 

As to the costs in cases where the indictment, after its removal by 
certiorari^ is tried at the Central Criminal Court, under 19 tf* 20 Viet, 
c. 16, see the 25th and following sections of that act ; post^ Pt. //., 
Ch. II,, Sect. 4 {Expenses of Witnesses). 

[As to certiorari to remove inquisitions, see post, Ch. ///.] 


It may be useful to observe, that where the quarter sessions of a 
county occur while the judge of assize is proceeding with the. trial of 
prisoners in that county, after the grand jury have been discharge.d, 
it has been considered proper that the quarter sessions should not 
proceed with the trial of prisoners, |)ut, after disposing of their other 
business, should adjourn to a future day. See 9 C. <& P. 790. But 
as the commission of the peace is not determined or suspended by the 
commission of assize, a trial at the sessions, during the continuance 
of the assizes in the same county, is valid in law. Smith v. Reg., 13 
Q. B. 738. 

By the stat. 5 d 6 VicL c. 38, it is enacted, that after the passing 
of that act, (June 30, 1842,) neither the justices of the peace acting 
in and for any county, riding, division, or liberty, nor the recorder 
of any borough, shall at any session of the peace, or at any adjourn- 
ment thereof, try any person or persons for any treason, murder, or 
capital felony, or for any felony which, when committed by a person 
not previously convicted of felorfy, is punishable by transportation 
beyond the seas for life, or for any of the following offences : — 
1. Misprision of treason; 2. Offences against the Queen’s title, pre- 
rogative, person, or government, or against either House of Parlia- 
ment; 3. Offences subject to the penalties of praemunire; 4. Blas- 
phemy, and offences against religion ; ^ 5. Administering and taking 
unlawful oaths ; 6. Peijury and subornation of peijury ; 7. Making 
or suborning any other person to make a false oath, affinnation, or de- 
claration, punishable as peijury or as a misdemeanor ; 8. Forgery ; 
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9. Unlawfully and maliciously aetting fire to crops of corn, grain, or 
pulse, or to any part of a wood, coppice, or plantation of trees, or to 
any heath, gorse, furze, or fern ; 10. Bigamy, and offences against the 
laws relating to marriage ; 11. Abduction of women and girls ; 12. 
Endeavouring to conceal the birth of a child ; 13. Offences against 
any provision of the laws relating to bankrupts and insolvents ; 14. 
Composing, printing, or pub’ishing blasphemous, seditious, or defama- 
tory libels ; 15. Bribery ; 16. Unlawful combinations and conspiracies, 
except conspiracies and combinations to commit any oflence which 
such justices or recorder respectively have or has jurisdiction to try 
when committed by one person ; 17. Stealing, or fraudulently taking, 
or injuring or destroy ing, records or documents belonging to any court 
of law or 'e(;juity,or relating to any proceeding therein ; 18. Stealing, 
or fraudulently (lestroy ing or concealing, wills or testame?itary papers, 
or any document or written instrument being or containing evidence 
of the title to any real estate, or any interest in lands, tenements, or 
hereditaments. 

By stat. 9 tJ& 10 Viet. c. 25, a. 15, it was provided that neiCher the 
justices of the peace acting for the county, etc., nor the recorder of 
any borough, sliould at any session of the peace or any adjournment 
thereof, try any person any offence under that act (for preventing 
malicious injuries to j)erson and property by fire, or by explosive or 
destructive substances) ; but this statute is repealed in toio by the 
24 tik 25 Viet. c. 1)5, and the above provision docs not appear to be 
anywhere re-enacted. 

And by stat. 24 d? 25 Viet. c. 90, «. 87, no misdemeanor against 
“any of the last twelve preceding sections of ” that act (for the 
punisliment of frauds b}’ trustees, bankers, officers of public companies, 
etc.,) shall be iirosecuted or tried at any court of general or quai-ter 
sessions of the peace. 


Sect. 12. 

NOLLE PK08EQUI. 

A nolle prosequi to stay proceedings upon an indictment or infor- 
mation may be entered, at the instance of either the prosecutor or the 
defendant, by leave of the attorney -general, at any time after the bill 
of indictment is found, and before judgment. Leave is never given 
except upon good cause shown, and it is never refused when the inte- 
rests of justice rc(piire it. But a nolle prosequi cannot be entered either 
in the (Queen’s Bench, or at the assizes or quarter sessions, without tlie 
authority of the attorney-general, or perhaps, in the vacancy of that 
office, of tlie solicitor-gtmcral. lleg. v. Ditnn^ 1 C. d' K. 730 ; Ld. 
Raym. 721 : Keg. v. Colling., 2, Cox Crim. Cas. 184. The following 
is the form of the attorney-general’s fiat or warrant to the coroner 
and attorney of the Queen’s Bench to enter a nolle prosdqui^ in order 
to admit a prisoner, indicted for a conspiracy, as a witness for the 
crown 

Wltercas at the general quarter sessions of the peace holden for the 
West Riding of the county of For A;, cte., an indictment was found by 
the grand jury of the said riding against H. S., T. S., G. E. and 
8. C.,/or a conspiracy falsely to charge J. H. to he the father of a 
hasta^ child, whereof the said H. S. was pregnant, which indictment 
has since been removed into her Majesty's court of Queen's Bench at 
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Westminster ; and whereas it is represented to me on the part of the 
prosecutor of the said indictment^ that he consideritig that the said 
H. S. loas rather an object of the conspiracy of the other difemiants 
than a willing actress in it, and from recent information that she is 
comparatively innocent j and considering that the ends of justice 
would be best answered were she in a situation to undergo examination 
as a witness upon the subject-matter of the indictment^ is desirous^ 
with the advice of his counsel^ to have a nolle prosequi entered as 
against the said II. S., and that he prays the same accordingly ; 
these are therefore to authorize and r&juire you to enter or cause to 
be entered a nolle pros(upii upon the said indictment ns to the said 
H. S. And for so doing this shall be your warrant. Dated, cAc. 

To A. 13., Esq.^ coi'oncr and attorney of the court of Queen's Bench. 

In cases similar to the loregoinj;, whore the application is made at 
the instance of the prosecutor, the opinion of counsel as to the desira- 
bleness of having the defendant examined as a witness is laid before 
the attorney* general, who will order the nolle prosequi to be entered 
without issuing any summons to the defendant ; but where the appli- 
cation proceeds from tlie defendant, the attorney-general will direct his 
clerk to summon the prosecutor to show cause before him at his chatn- 
bers why proceedings should not be stayed, and on hearing the parties 
grant his warrant, if he thinks the circumstances of the case demand 
it. The usual occasion of granting a nolle prosequi is cither where in 
cases of misdemeanor a civil action is depending for the same cause ; 
2 Burr. 720 ; 1 Bos. <& P. 191 ; or where any improper and vex- 
atious attempts are made to oppress the defendant, as by repeatedly 
preferring defective indictments for the same supposed oflerujc ; 1 
W. Bla. 645 ; or if it be clear that an indictment bo not sustainaljle 
against the defendant. 1 Com. Hep. 312; 1 Chittf s Grim. L. 
Where an indictment is preferred against a defendant for an assault, 
and at the sanft', time an action of trespass is commenced in one of the 
civil courts for identically the same assault, upon alhdavitof the facts, 
and hearing the parties, the attorney-general will, if he secs tit, order 
a nolle prosequi to be entered to the indictment, or compel the prose- 
cutor to elect wlictluT he will pursue the criminal or civil rem(;dy. 2 
Buri\ 270 ; I Chittys Grim. L. 479. The following may be the form 
of the affidavit in sucli a case : — 

/, A. B., of the parish of , in the county of , etc.., make 

oath and say, that I, this deponent, did see the clerk of the peace of 

the county of sign a certificate hereto annexed, on the day 

of , at , and that since [or before^ the time of preferring 

the indictment, in the said certificate mentioned, I was served with a 
copy of a writ of suminom, issuing out of her Majestfs court of 
Queen's Bench, at the suit of C. I)., the prosecutor of the said in- 
dictment, requiring me within eight days to "cause an appearance to 
V entered for me in the cour$ of Queers s Bench, in an action of 

trespass, at the suit of the said C. H. : and that on the day of 

I, this deponent, did receive a notice of a declaration being filed 

against me at the suit of the said C. D,, the prosecutor of the said 
indictment, in the master's office of the Queen's Bench, for assault- 
ing him the said C. D., which said declaration and irulictmeMy I say^ 
are for the same assault, and not for different offences, 

A certificate from a clerk of the peace, stating the substance of the 
indictment, and the time when it was preferred, must be annexed to 
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this affidavit. Cro, (7. C. 25. (For form of certificate^ Bail.) 
And if the attorney-general thint the case a proper one for his inter- 
ference, he will sign a warrant under his hand and seal, directed to 
the clerk of the peace, if the indictment has been found at sessions, 
directing him to enter a stet proceeme, Rex v. Fielding^ 2 Burr, 719 : 
Jmes V. Clay^ 1 Bos, & F, 191. If the cause of the application be 
the vexatious conduct of the prosecutor, the attorney-general may 
direct the proceedings to be removed into the Queen’s Bench, where 
counsel will be heard in support of the nolle prosequi. 1 W. Bla. 
645. A nolle prosequi may be entered as to one of several defendants 
at any time >efore trial ; 11 East^ 307 ; and on motion for a new trial 
in the Queen’s Bench on an indictment for a conspiracy against several 
defendants, the counsel for the crown, at the suggestion of the court, 
and having received the assent of the attorney-general (the attorney- 
general appearing as counsel for one of the defendants), entered a nolle 
prosequi as to two defendants, when the rule for -a new trial was re- 
fused as to the rest ; Reg. v. Rowlands., 2 De.n. C. C. 364 ; VI Q. B. 
671 : and see Rex v. Hempstead^' R. & R. 344 : and Rex v. Mutter- 
loorth., R. tfe R. 520 ; and on application for a rule nisi to arrest the 
judgment on an indictment for a conspiracy, a nolle jrrosequi was 
entered on three counts of an indictment, as to the sufficiency of which 
some doubts were entertained, and the court pronounced judgment on 
the remaining good counts, a verdict having been taken on each count. 
Reff. V. Roiolands, supra, ^fhe following is the form of entering fi 
nolle prose/iui on record : — 

And now., that is to say., on , in the said term., before our said 

lady the Queen herself at Westminster^ couieth the said C. F. It., 
attorney and coroner [or attorney -general, as the case may be,] of our 
said Imly the Queen, before the Queen herself, who for our said 
lady the Queen in this behalf proseenteth, and sixith that the said 
C. F. K. will not further prosecute the said A. B. on* behalf of our 
saiii lady the Queen on the said indictment [or informatio}i\. There- 
fore let all further proceedings be altogether stayed here in court 
against him the said A. B. iiposi the indictment aforesaid. 

A nolle, prosexuii does not operate as an acquittal ; the party remains 
liable to be re-indicted, aqd it is said that even fresh process may be 
awarded on the same indictment. 6 Mod. 261 ; 1 Salh. 59 ; Com. 
Dig. Indict. (K.) ; 1 Wnis. iSaiuuL 207 (/e.) ; but see Reg. v. Mitchel, 3 
Cox Crim. Cas. 93. . ^ 
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C H A P T E K II. 

INFORMATION. 

Sect. 1. Information ex officio, p. 07. 

2. Information by the Master of the Crown Office^ p. 99. 


Sect. 1. 

INFORMATION EX OFFICIO, 

Whmt^ and in what cases ,'] — The information ex officio is a formal 
written suggestion of an offence committed, tiled by the Queen’s 
attorney-general (or, in the vacancy of that office, by tlic solicitor- 
general, R. V. Wilhes,^ 4 Burr. 2527 ; 4 Bro. P. C. 300) in the court 
of Queen’s Bench, without the intervention of a grand jiuy. 

It lies for misdemeanors only, and not for treai^n, felonies, Com, 
Dig. Information (-4. 1) : 72. v. Pry mi., 1 SJurw, 107 : R. V. Burrhrfty 
5 Mod, 459, or misprision of treason ; 2 Hawk. c. 26, s. 3 ; for wherever 
any capital offence is charged, or an offence so highly penal as mis- 
prision of treason, the law of England requires that the accusation 
should be warranted by the oath of twelve men, before the defendant 
be put to answer it. The usual objects of an information ex officio 
are properly such enormous misdemeanors as peculiarly tend to dis- 
turb or endanger the Queen’s government, or to molest or affront her 
in the regular discharge of her royal functions ; 4 Bla. Com. 308 ; 
such, for instance, as seditious or blasphemous libels or words ; sedi- 
tious riots not amounting to high treason ; libels upon the Queen’s 
ministers, the judges, or other high officers, reflecting upon their con- 
duct in the execution of their official duties ; obstructing such officers 
in the execution of their duties ; obstructing the Queen’s officers in 
the collection, etc., of the revenue ; against magistrates and officers 
themselves for bribery, or for other corrupt or oiipressive conduct ; 
and the like. In Reg. v. Brown and othersy Q. B.y February y 1858, 
informaflbns ex officio were tiled against directors of a banking com- 
pany, for a conspiracy to defraud tlie shareholders by false reports of 
the pecuniary condition of the bank, and otherwise. 

Form of it ] — The form of an information ex officio is thus : — 

“ Trinity Termy 25 Viet. 

“ Middlesex : — Be it remembered^ that Sir William Athertony hiighty 
attorney -general of our sovereigns kuly the QueenyWho for our said lady 
the Queen 'prosecutes in this beJuilf in his proper person comes into the 
court of our said lady the Queen before the Queen herself at West- 
minster y in the county of MiddleseXy on [Wednesday next after three 
weeks of the Holy Trinity in this same term], and for our said lady 
the Queen gives the court here to understand and be inforrnedy thaty"* etc., 
so proceeding to state the facts and circumstances constituting the 
offence, with the same certainty and precision as in an indictment, 
and in the same form, and according to the same rules, excepting 

w. F 



98 Information. 

that, in introducing averments, instead of the words, '‘'‘And the jurors 
aforesaid^ upon their oath aforesaid^ do further present f are used the 
words, the said attorney-general of our said lady the Queeri^ for 

our said lady the Queen, further gives the court here to understand 
and he informed that^' etc. The conclusion is the same as in an 
indictment. 

The second and subsequent counts commence thus: And the said 
attorney -general of our said lady the Queen^ for our said lady the 
Queen^ further gives the court here h understand and he infonneel 
f/ir/i,” so proceeding to state the offence, and concluding as in an 
indictment. And to tlie conclusion of the last count are added these 
words : “ And therefore the said attorney -general of our said lady the 
Queen prayeth the consideration of the court here in the premises^ and 
that due process of law may he awarded against him the said J. S. in 
this behalf to make him answer to our said lady the Queen touching 
and concerning the premises aforesaid^ , 

This information is filed in the crown ofSce, without any leave pre- 
viously obtained of the court for that pui 7 )ose ; and the court tlferefore 
will not entertain a motion by the attorney- general for a criminal in- 
formation at the suit of the crown, as in the ordinary cases of an in- 
formation by the master of the crown office at the suit of an individual; 
R, V. PKillips^ 3 Burr. 1504 : R. v. Plymouth^ 4 Burr. 2089 ; 1 
Deacmiy (n.) (>72^ nor will the court, upon the application of the de- 
fendant, restrain the attorney-general from filing an e.v officio infor- 
mation, upon the ground that a criminal information has already been 
granted for the same cause. R. v. Ale^rander^ MS.^ E. T. 1830. 

The court will not quash an information ex officio at the instance of 
the prosecutor, because the attorney-general may, if he will, enter a 
nolle jn'osequi / U. v. Stratton^ 1 Doug. 239, 240 ; and even upon the 
motion of the defendant, they will seldom ipiash it, but generally put 
the defendant to demur, etc. ; see Qom. Dig. Infarmation^ {D. 4) ; 
R. V. Gregory^ 1 Salk. 372 ; and after demurrer the information may 
bOjAmended. R. v. Holland^ 4 T. R. 457. 

The information having been filed, the defendant, after appearance, 
upon application to the court, is entitled to a copy of it free of expense. 
GO G. 3 <0 1 G. 4, c. 4, s. 8. If the attorney- general delay bringing 
the information to triai,the defendant cannot take it down by proviso ; 
R. V. McLeod, 2 East^ 2(^ ; but if it be not brought to trial within 
twelve calendar months next after the plea of not guilty has been 
pleaded, the defendant may, after twenty days’ notice to th^attorney 
or solicitor-general, apply to the court in which the prosecution is de- 
pending, and the court may authorize the defendant to bring on the 
trial, who may bring it on accordingly, unless a nolle prosequi be 
entered. GO G. 3 & 1 G, 4, c. 4, s. 0, The attorney- general is enti- 
tled, if he please, to a trial at bar ; R. y. Johnson, 1 Stra. 544 ; and on 
the trial has the right of reply, even though the defendant call no wit- 
nesses. R. V. Marsden, Moo. & M. 439. The same right has been 
admitted also in prosecutions by a government office, in which the 
counsel for the prosecutor states that he appears as the representative 
of tlie attorney-general. Reg. v. Gardiner, 1 C. & A. 1528. Martin, B. 
has however stated, in a recent case, that he should confine the exer- 
cise of tliis right to the attorney-general of England in person. Reg. 
V. Christie, 1 F. (& F. 75. 

If the defendant be acquitted, or a nolle prosequi be entered, he has 
all his own expenses to defray, as it is held to be beneath the dignity 
of the Crown to receive costs or to pay them. Hullock, 557. 
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Sect. 2. 

INFORMATION BY THE MASTER OF THE CROWN OFFICE. 

What^ ar\d in what cases. An information by the master of the 
crown office is a formal written suggestion of an offence committed, 
filed in the Court of Queen’s Bench at the instance of an individual, 
with the leave of the court, by the master of the crown office, without 
the intervention of a grand jury. 

This, like the information ex officio (see ante^p. 97), lies for misde- 
meanors only, 2 Hale, 151, and not for treasons, felonies or misjiri- 
sion of treason. Although the court have it in their discretion to give 
leave to file a criminal information of this dcscri])tion for any misde- 
meanor whatever, yet they usually confine it to gross and notorious 
misdemeanors, riots, batteries, libels and other immoralities of an 
atrocious kind, not peculiarly tending to disturb the government (for 
those are left to the care of the attomey-ganeral ; hut see R. v. Homy, 
3 D. d^R. 404 ; 2 B. & C. 257), but which, on account of tlicir mag- 
nitude or pernicious example, deserve the most public animadversion. 
Tims, for instance, they have granted a criminal information for an 
attempt to bribe a privy councillor to obtain a patent of an office 
under government ; R. v. Vaughaii, 4 Burr. 2404 ; for an attempt to 
liribe at an election for members to serve in parliament ; R. v. Jtohinson, 
1 W. Bl 541 : R. v. Isherwood, 2 Ld. Ken. 202 : R. v. Pitt, 1 W. BL 
380 ; 3 Burr. 1335 ; for bribing persons, either by money or promises, 
to vote at elections of officers of corporations ; R. v. Phjnipton, 2 Ld. 
Rayrn. 1377 ; for bribery in the election of an alderman, who, by 
virtue of his office, is a justice of the peace ; R. v. Steward, 2 B. d Ad. 
12 ; for attempting to bribe jurymen ; R. v. Young, 2 East, 14 ; clerks 
in public offices; R. v. Beak, 1 East, 183; and the like. They have 
granted a criminal information for endeavouring to ])rocurc the ap- 
pointment of certain j)cr8ons to be overseers of the poor, with a view 
to derive a private advantage to the party. R. v. Joliffe, 1 Ernst, 
154, n. Where a music-master, in consideration of a sum of money, 
assigned over his female apprentice to a gentleman, under pretence 
of her receiving lessons from him in music, but really for the pur- 
j)oses of prostitution, the court upon ap])lication granted a criminal 
information against the gentleman, the music-nutster and the attorney 
who drew up the assignment. R. v. Dehived, "6 Burr. 1434 ; 1 W.Bl. 
410, 439^ They will grant a criminal' information also for libels re- 
flecting on the conduct of private individuals, if attended with circum- 
stances of aggravation : see R.y. Benfield, 2 Burr. 980 : R. v. Miles, 1 
Doug. 283 : R. v. Ilamell, Id. 387 : R, v. Staples, Andr. 288 : and for 
libels reflecting on the conduct of magistrates in the execution of their 
duties, see R. v. Waite., 1 Wils. 22 ; of members of parliament in the 
execution of their duties in parliament, see R. v. Hamell, 1 Doug. 387 ; 
of persons high in office under government in the execution of their 
several duties of a public body, if. t. Williams, 5 B. & A Id. 595, and the 
like. See 7 Mod. 400 ; Lofft, 148 ; 1 W. Bl. 294. But not for words 
imputing misconduct to a magistrate in his office, unless tending to a 
breach of the peace, or spoken to the madstrate when sitting as such. 
Ex parte D. of Marlborough, 1 New Sees. Ca. 195. Where an order was 
made by a corporation, and entered on their books, stating that J. S. 
(against whom a jury had given a verdict with large damages in an 
action for a malicious prosecution for peijury, which verdict had been 
confirmed in the court of Common Pleas) was actuated by motives of 
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public justice, etc., in preferring the indictment, the court, deeming 
the order to be a libel reflecting upon the administration of justice, 
upon application granted a criminal informatidn against the parties 
concerned in making it. R. v. Watson^ 2 T. R. 199. So, where a 
defendant in an information, immediately before the trial, distributed 
handbills in tlie assize town, vindicating his own conduct and reflect- 
ing on that of tlie prosecutor, the court, considering the handbills to 
have been distributed by the defendant for the purpose of influencing 
the jury m his favour at the trial; granted a criminal information 
against him. R. v. Joliffe^ 4 T. R. 285. So, the court granted a cri- 
minal information against a person for publishing the proceedings 
before a coroner, witli comments, previously to the trial, although the 
Statement was correct, and no malicious motive %hown ; for such pub- 
lications have a tendency improperly to influence the public mind, 
and particular^ the jury by whom the cause is afterwards to be tried. 
R. V. Fleets 1 A db Aid, 372. See R. v. Wright^ 8 T. R. 293. So, an 
information has been grated for publisliing an invective against 
judges and juries, with a view to bring into suspicion and centempt 
the administration of justice ; R, v. While.^ 1 Camp. 359 ; and it is an 
offence for which an information will be granted to publish a blas- 
phemous libel, R. V. Carlile^ 3 D. & Aid. 104, or an invective upon the 
established religion of the country. R. v. Waddington^ 1 B. C. 26 ; 
R. V. Curl^ 2 Sir. 789. But an information has been refused for call- 
ing a magistrate a liar, and charging him with a particular miscon- 
duct in his ofiico, there being no intent to commit a breach of the 
peace. Ex parte Chapman^ 4 Ad. <C* Ell. 773. 

The court will grant a criminal information against a magistrate 
for any illegal act committed by him from corrupt or vindictive 
motives ; R. v. Brooke^ 2 T. R. 190 : R. v. llollatul^ 1 T. R. G92 : R. 
V. Jlarrls^ 3 Burr, 1710 : R. v. WilliamH., Id. 1317 : i?. v. Cozens^ 
2 Doug. 420. See Andr. 238, 272 ; 1 Str. 21, 413 ; 1 CkUhj, 217 ; 

2 Ld. Ken. 517 ; Loft, 02 ; 1 Wils. 7 ; ID.d R. 485 ; 4 Mann, dj R. 
431 ; but not where lie appears to have acted from ignorance or mis- 
take merely; R. v. Jackson, 1 T. R. 653 : R. v. Barker, 1 East, 180 : 
R. V. Baijlis, 3 Bun\ 1318 : R. v. FieUling, 2 Id. 719 ; R. v. Barrow, 

3 B. & Aid. 432 : Ex parte Fentiman, 2 Ad. Ell. 127 ; nor will they 

grant it against justices acting in sessions, except in very flagrant 
cases. R. v. Seaford, 1 W. Bl. 432. A rule for a criminal infonna- 
tion against a county court judge, for misconduct in his office, was 
discharged on the ground that the applicant had made the same mis- 
conduct the subject of a memorial to the Lord Chancellor, praying 
for inquiry, and so had elected his remedy. Reg. v. Marshall, 4 E. 
db B. 475. See Ex parte , 4 A, & E. 576, n. 

So, against ministerial officers, for any act of oppression, or for any 
illegal act committed by them in the execution of their duties, from 
cornipt, vindictive, or other improper motives, the court will grant a 
criminal information ; but not where they act from ignorance or mis- 
take merely. R. v. Friar, 1 Chittfj Rep. 702. Thus, informations 
have been granted against overseers for forcing a pauper to marry 
another pauper then pregnant with a bastard ; R. v. Tarrant, 4 Burr. 
2106 ; for a conspiracy by parish officers to marry persons settled in 
different parishes, R. v. Uromptm, Cald. 246 : R. v. Herbert, 2 Ld. 
Ken. 466, and for procuring one to many an idiot chargeable to the 
parish ; R. v. Winter, 1 Wils. 41 ; but the court have now resolved to 
refuse informations in cases like these, and to leave the applicant to 
fieek his remedy by indictment. Cald. 247, n. (a) ; 2 Nolan, 262. 
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The court have granted a criminal information against a person for 
refusing to take upon himself the office of sheriff, because the vacancy 
of the office occasioned an interruption of public justice, and the year 
would be nearly expired before an indictment could be brought to 
trial. R. v. Woodrow, 2 T, /?. 731. See R. v. Grosvenor, 2 Str. 1193 ; 
1 WiU, 18. 

The court, however, will not in general grant a criminal information 
for an illegal act committed l)y a person under a hoiui fide conviction 
that he was merely exercising a legal right ; R. v. Parhjns^ 3 B. & 
AUi. 668 ; or where the aj)plication is made against a poor man 
residing at a distance, to whom it would be very inoonvenient, if not 
impossible, to show cause against the rule, or to appear afterwards to 

receive judgment if convicted. See R. v. Orompkm^ Cahl, 246 ; Loffty 
155. They have refused it also against the members of a corporation, 
for a misapplication of the cor{)oration funds, it being rather a subject 
for an application to the court of Chancery. R. v. Wat807iy 2 T. R, 
199. They have refused it for the misapplication of money collected 
on a brtef, R. v. St. Botolphy 1 W. Bl. 433, and for not collecting 
money on a brief, R. v. Fordy 2 Str. 1130. They have also refused to 
grant it, where it appeared that the party applying had suppressed 
some of the material facts of the case, and misrepresented others ; 
R. v. Wroughtoriy 3 Burr. 1683 ; and also wliere the applicant him- 
self was not free from imputation. Lofi\ 314. So, where an appli- 
cation for a criminal information was made for raising great sums by 
subscription, for trading purposes, as being one of those schemes 
denounced by stat. 6 G. 1, c. 18, a. 18, the court refused to grant it, 
as the statute had not been acted uj)on for a great length of time, and 
was now sought to be enforced by a private relator, who seemed not 
to have been deluded by the project, but to have subscribed with a 
view to an a])plication to the court. R. v. Doddy 9 Ensty 516. See 
R. V. Wehh, 14 Ens^ty 406. So, the Court refused an information for 
sending a challenge, when it appeared that the party a))plying had 
])reviously written letters to the other, provoking him to fight ; but 
the court said, that, if both parties had applied for informations, they 
would have granted them. R. v. Hankeyy 1 Burr. 316. So, an 
information has been refused, where the application was made by 
notorious gamesters against other gamesters, for a conspiracy to cheat 
them at a race. R. v. Peachy 1 Burr. 548. Even in cases which 
would warrant an information, if the court think that it will be suffi- 
cient punishment for the defendant to pay the costs already incurred 
by the prosecutor, they will discharge the rule nisi upon those terms, 
if acceded to by the aefendant. R. v. MoryaUy 1 Doug. 314 : R. v. 
CozenSy 2 Doiuj. 426. 

When and how to he moved /or, etc.'] — The application is for a rule 
to show cause wh^ a criminal information shoula not be filed against 
the party complained of, and must be founded upon an affidavit dis- 
closing all the material facts of 4he case. If the court grant the rule 
nisiy it is afterwards, upon showing cause, discharged or made abso- 
lute, as in ordinary cases. It may be necessary to mention that the 
motion must be made by a barrister or seijeant ; the court will not 
entertain the application if made by a private individual. 1 Chit. 
Rep. 602. 

It is an established rule, that no application for a criminal infor- 
mation can be made against a magistrate for anything done in exe- 
cution’ of his office, without previous notice. R. v. Hemingy 5 Ad. <& 
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Ell. 666. The application must be made within a reasonable time, 
or the delay must be satisfactorily accounted for. The only exception 
to this seems to be tlic case of bribery at parliamentary elections, in 
which it was holden that a criminal information could not be moved 
for until after the two years had elapsed within which an action might 
be brought for the penalties. See R. v. Robinson, 1 W. Bl. 641 ; sed 
quatre. If the application be made against a magistrate for any- 
thing done by him in the execution of his office, if the offence 
wore committed in vacation, the motion must be made in the next 
term, if it be an issuable term, or in the second term, if the lirst 
be not an issuable term ; see R. v. Harries, 13 East, 270 : R. v. 
Bishop, 5 B. <0 Aid. 612 ; but if the offence were committed in 
term time, tlie application may be made either in that term, or, it 
should seem, in the next (although an assize have inteiwened, Reg. v. 
Saunders, 10 Q. B. 484), particularly if there be not a sufficient 
number of days remaining of the first term to allow a reasonable time 
for the prosecutor to obtain his rule nisi and for the defendant to 
show cause against it. The application against a magistrate, «if made 
in the same term in which the offence was committed, is allowed to be 
made at the latter end of the term ; R. v. Smith, 7 T. R. 80 ; if made 
in another term, or if the offence were committed in vacation, it must 
bo made so early in the term as to afford sufficient time for him to 
show cause against it during the same term. R. v. Marshall, 13 
East, 322 ; 7 T. H. 80. Before the court entertain an a])pliration for 
a criminal information against a magistrate, for convicting without 
having summoned the party, the conviction must be removed. R. v, 
Jlebcr, 2 Sir. 1U5. They have refused an information against a clergy- 
man for perjury upon his admis.^ion to his living until after he was 
convicted of the simony, R. v. Lewis, 1 Str. 70. Nor will they grant 
an infonnation for an attempt to suborn witnesses in a civil suit while 
the action is pending, except in veiy clear cases. R. v. Phillips, 
llardw. 241. 

The affidavit upon which the application is made must disclose all 
the material facts of the case ; if a material fact be suppressed or mis- 
ri'presented, the court, we have seen, will discharge the rule, very 
jirobably with costs. Also, as the court in these cases are in a 
manner substituted for a grand juiy, they will in general expect that 
the facts so disclosed shall amount to such evidence as would satisfy 
a grand jury, if an indictment w^as preferred for the offence. R. v. 
Willett, 6 T. R. 205 : R. v. Williamson, 3 B. Aid. 583. An infor- 
mation may be granted upon the uncontradicted affidavit of one who 
was particeps criminis. R. v. Steward, 2 B. <& Ad. 12. If the subject 
of the application be a libel upon an individual, charging him with a 
particular offence, the court alwavs recpiire the prosecutor to deny the 
charge upon oath, before they will grant the information ; R. v. Miles, 
1 Doug. 283, 284, 387 ; but if the charge be general, or be against a 
public body of men ; R. v. Willianis, 5 B. & Aid. 505 ; 1 D. <£• R. 
197 ; or if it relate to anything said, or supposed to have been said, 
by the prosecutor in parliament as a member, R, v. Miles, 1 Doug. 
3iJ7, it is otherwise. Where a criminal information was applied for 
against a magistrate, for improperly convicting a person, the court 
refused to grant it, unless the party complaining would make an 
exculpatory affidavit denying the charge. R. v. Webster, 3 T. R. 388. 
The affidavit upon which the rule nisi is moved for must not be in- 
tituled in any cause ; R. v. Harrison, 6 T. R. 60 : R. v. Robinson, Id. 
642 ; the affidavits, upon showing cause, are intituled The King v. the 
party complained of. R. v. Innes, 1 Str. 704. See R. v. Cole, 6 T. R. 
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642. It may be necessary also to mention, that if it be intended to 
file a joint information against several persons, the application should 
be joint against all in the first instance : for, where distinct rules were 
obtained against five persons severally, and one information thereupon 
filed against them jointly, the court, upon application, set aside the 
proceedings. R, v. Hayden, 3 Burr. 1270. 

A rule for a criminal information was granted, and discharged 
upon an affidavit of the truth of the charge ; subsequently it was dis- 
covered that the affidavit in answer to the rule w'as false, and the 
court granted another rule, which was made absolute. E. v. Eve^ 5 
Ad, d Ell. 780. 

Form of iV.] — The form of an information filed by the master of the 
crown office is thus : — 

“ Trinity Term, 25 Viet. 

“ Middlesex : — Be it rememhered, that Thomas Norton, esq., 
coroner and attorney of our lady the non) Queen, in the court of our lady 
the Qu^en, before the. Queen herself, who pro >ie cutes for our said lady the 
Queen in this behalf, in his proper 2 )ersim, comes here into the court of our 
said lady the Queen, before the Queen herself, at Westminster, on 
[Monday next after eight days of the Holy Trinity, in this same term], 
and for our said lady the Queen gives the court here to umlerstand and 
be informed thatf etc., so proceeding to state the facts and circum- 
stances constituting the offence with the same certainty and precision 
as in air indictment, and in the sanie form, and according to the same 
rules, It. V. Wilkes, 4 Bum'. 2556 : R. v. Knight, 1 Salk. 375, excejiting 
that, in introducing averments, instead of the words, “ A mi the jurors 
aforesaid, \ipon their oath aforesaid, do further )>resent," are used the 
words, “ And the said coroner and attorney of our said lady the Queen, 
who prosecutes as aforesaid, further give.s the court here to umlerstanul 
and be informed that,''' etc. The conclusion is the same as in an in- 
dictment. 

The second and subsequent counts commence thus;— the 
said coroner and attorney of our said lady the Queen, icho qmosecutes as 
aforesaid, further gives the court here to umlerstand and be infonned 
that," etc., so jirocceding to state the offence, and concluding as in an 
indictment. And to the conclusion of the last count are adcled these 
words : — “ And therefore the said cormier and attorney of our said lady 
the Queen jwayelh the consideration of the court here in the prem ises, and 
that due process of law may he awarded cujainst him the said J, S. 
in this behalf to make him amnver to our said lady the Queen, touching 
and concerning the premises aforesaid." 

IIov) filed, etc.'] — After the court have made the rule absolute, the 
information may be filed at tlie crown office, in the Tcmjilc, upon 
the prosecutor’s entering into the usual recognizances for costs. 
Fonnerly, the master of the crown office had the power of filing in- 
formations without any control,; and, being filed in the name of the 
King, they subjected the prosecutor to no costs, however ^^oundless 
they turned out to be at the trial. But some abuses of this power, 
previously to the Bevolution, caused it shortly afterwards to be 
enacted, by stat. 4 5 W. & M. c. 18, that the master of the crown 

office should not thereafter file any information witliout express direc- 
tion from the court of King’s Bench ; and that every prosecutor, 
permitted to promote such information, should give security by a re- 
cognizance of 20/. conditioned to prosecute the same with effect, and 
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to pay costs to the defendant in case he be acquitted thereon, unless 
the judge wjio tries the information certify that there was reasonable 
cause for filing it ; and, at all events, to pay costs, unless the informa- 
tion shall be tried within a year after issue joined. The defendant, 
however, upon his acquittal, is not entitled to any costs beyond the 
extent of this recognizance. R, v. Filewood^ 2 T. R. 145 ; see R. v. 
Brooke^ 2 Id. 190. See also Reg. v. Savile^ Q. B. 703. 

When the information is filed, process issues to compel the appear- 
ance of tho defendant, if an appearance be not already entered for 
him. He then either pleads to it, or applies to quasn it ; and on 
issue joined, the proceedings are brought on to trial. 3 Chitt, Buim^ 
368. 

In what cases quashed or stayed.'] — ^Jhe court will very seldom 
quash an information filed by the master of the crown office ; indeed, 
in some of the books it is laid down that they will not quash it in any 
case. See R. v. Nixon^ 1 Sir. 185 : R. v. Fountain^ 1 Sid. 152. They 
have, however, interfered in this manner in a very few casesf under 
particular circumstances. See R. v. Roper.^ 2 Str. 1072 : R, v. WU- 
Ikwis., 1 Burr. 385. If quashed on the motion of the prosecutor, it 
must be iqioii payment of costs, at least to the extent of the recogni- 
zance. Where a criminal infonnation had been granted, and the 
attorney- general afterwards, for the same cause, filed an infonnation 
ex officio^ the court stayed the former until further order. R. v. 
Alexamler^ MS.^ E. T. 1830. And it seems to have been l^d down 
as a rule of practice of tho court of Queen’s Bench, that a j)ers()n 
who applies fora criminal information must waive his right of action 
in that court for tlic same cause, iiidess the court sliould, on hearing 
the whole matter, In; of opinion that it was a jn’oper subject to be 
tried in a civil action, and should specifically give him leave to do 
so ; and it was said that, if an information was granted, it was of 
course to st^ the i)rocccdings in an action for the same cause. R. v. 
Sparrow., 2 T. R. 198. However, where a rule for a criminal infor- 
mation for a libel was discharged on cause shown, this was held not 
to precliule the applicant from bringing an action in another court 
for the publication of the same libel. Wakley v. Cooke., 16 M. & W. 
822. 

As to costs for the defendant on a criminal information for a libel, 
see 6 d' 7 Viet. e. 96, s. 8, Book //., Part //., Chap. III. 

As to a new trial, see post., Chap. K, Sect. 3. 
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CHAPTER III. 

coroner’s inquisition. 

Coromr's inquisition as a mode of criminal prosecution.’] — The find- 
ing of a coroner’s inquest is equivalent to tlie finding of a grand jury ; 
and a defendant may be prosecuted for murder or manslaughter upon 
an inqumtion^ which is the record of the finding of a jury sworn to 
inquire concerning the death of the deceased, super visum corporis. 
Such an inquisition amounts to an indictment, and by Lord Coke, and 
tlie older law writers, is frequenlly designated by that name, and a 
defendant is arraigned upon it in the same way as upon an indict- 
ment, &nd he may plead, or take exception to it, precisely as if it had 
been found by a grand jury. It has been the practice at assizes, 
where a prisoner stood charged with murder or manslaughter, in order 
to guard against any failure of justfte, also to prefer a bill of indict- 
ment for the same offence before the grand Jury ; but, since the pass- 
ing of 14 (6 15 Viet c. 100, the necessity for describing the cause of 
death with technical nicety has ceased ; and, as the offence would now 
be cliarged in the same terms in the indictment as in the inijuisition, 
there seems no longer any reason for continuing the double proceed- 
ing, Where a defendant, against whom a verdict of guilty lias been 
found on the coroner’s inquest, and against whom also the grand jury 
have found a true bill, is acquitted upon one, he must be arraigned 
U])on the other ; to which, however, he may effectually plead anterfois 
acquit 2 Hale, 61 ; 2 Le^ich, 1095 ; 3 Camp. 371 ; It. R, 240 ; 
4 lUa. Corn. 301 ; 1 Chittfs Cr. L. 1()3 ; and see Jervis on Coroners. 

A coroner has no power to hold an inquisition respecting the origin 
of afire. 2 Inst 31, 147 ; 4 Inst 271 ; 2 Hale, bl ; Rea. v. Ilerford, 
29 L. J. (Q. B.) 249. 

Autlioritij and duty of coroner in holding inquests in cases of murder 
and manslaughter.] — '^Idie duty of a coroner, in cases “where any be 
slain or suddenly dead,” is pointed out with great particularity by 
the stat. 4 Edv). 1, which, however, is merely directory, and in affirm- 
ance of the common law, as appears by Britton, the Mirror, d'c. 
That statute, which is usually known as the stat. De Officio Coro- 
natoris, enacts as follows : — “That the coroner, upon information, shall 
go to the place wliere any be slain or suddenly dead or woundcfl, and 
shall forthwith command four of the next towns, or five or six, to 
come before him in such a place ; and when they are come thither 
the coroner, upon the oath of them, shall inquire in this manner; that 
is to wit, if the^’ know where tfte person was slain, whether it were 
in any liouse, field, bed, tavern, or company, and wlio were there. 
Likewise it is to be inquired who were culpable, either of the act or 
the force, and who were present, either men or women, and of what 
age soever they be (if they can s])eak, or have any discretion). And 
how many soever be found culpable by inquisition in any of the man- 
ners aforesaid, they shall be taken and delivered to the sheriff, and 
shall be committed to the gaol. And such as be founden and be not 
culpable shall be attached until the coming of the justices, and their 

f6 
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names shall be written in the coroner’s rolls. If it fortune any such 
man be slain, which is found in the fields, or in the woods, first it is to 
be inquired whether he were slain in the same place or not ; and if he 
were brought and laid there, they shall do as much as they can to 
follow their steps that brought the body thither, whether he were 
brought upon a horse or in a cart. It shall be inquired, also, if the 
dead person were known, or else a stranger, and where he lay the 
night before ; and if any be found Qulpable, the coroner shall imme- 
diately go to his house, and shall inquire what goods he hath, and 
what corn he hath in his grange, etc. And immediately upon these 
things being inquired, the bodies of such persons, being dead or 
slain, shall be buried. In like manner it is to be inquired of them 
that be drowned or suddenly dead ; and after such bodies are to be 
seen, whether they were drowned or slain, or strangled by sign of a 
cord tied strait about their necks, or about any of their members, or 
u})on any hurt found upon their bodies, whereupon they shall proceed 
in form aforesaid ; and if they were not slain, then ought the coroner 
to attach the finders and all other in company. Also all Wounds 
ought to be viewed, the length, breadth, and deepness, and with what 
weapons, and on what part of the body the wound or hurt is, and 
how many are culpable, and ho# many wounds there be, and who 
gave the wounds ; all which things must be enrolled in the roll of 
the coroner.” 

The provisions of the foregoing statute, as to the seizure by the 
coroner of tlie goods of the person found culpable by the coroner’s 
irKpiest, were nqjealed by stat. 1 3, c. 3 ; and the duty of the 

coroner, as to dcodands, also regulated by 4 Ediv. 1, is put an end to 
by 9 <0 10 17c/. c. 02, abolishing deodamls. 

Upon the construction of the stat. 4 lijdw. 1, Dc Officio CorowiUms^ 
it has been resolved that a coroner is bound to take his inquest uji(m 
view of the dead body, and that an inquest otherwise taken is void : 
that a coroner may inquire as well res])octing accessories before the 
fact to a murder, or respecting a principal in the second degree, 
aiding and abetting a murder or manslaughter, as concerning the 
actual murderer or slayer ; but that he has no power to inquire con- 
cerning accessories afttjr tlie fact ; that if the dead body, whereon an 
inquest ought to be held, bo inteiTed, or suffered to putrefy before 
the coroner has viewed it, the township, or, if the death occurred in 
a prison, the gaoler, shall be amerced ; and it has been held that it 
is an indictable offence, as a misdemeanor, to bury the body of one 
who has met a violent death before the coroner’s iiniuest has sat upon 
him. In the same way, the coroner himself may be indicted, if he 
coriuptly abstain from holding an inquest where it is his duty to do 
so. On the other hand, the holding of inquests uniiecessarihj is most 
strongly censured by Lord Ellenhorough^ C. J., li. v. Justices of Kent, 
11 East^ 229 ; and by 6 d; 7 Will 4, c. 89, the justices at quarter- 
sessions had the power of disalloudng the fees of the coroner, if the 
inquest was, in their opinion, held ‘unnecessarily. Now, however, 
coroners are paid by salary, and not by fees. 23 cfe 24 c.^llG, 
s. 4. A coroner, also, it has been resolved, may lawfully, within a 
convenient time after the death, order a dead body to be disinterred 
in order to view it, not only for the purpose of taking an inquest 
where none has been held before, but of taking a good inquest where 
an insufficient one has been taken before. For, where the first in- 
quest was not held super visum cenporis^ or is afterwards quashed by 
the court of Queen’s Bench, the coroner may hold another. 2 Hawk. 
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h. 2, c. 9, fi. 23 ; 1 Str. 532. But where an inquest has boon hold 
super visum corporis^ and a verdict recorded, the coroner cannot, inero 
motu^ hold a second inquest. 2 Httle^ 69 ; Beg, v. White, 29 L . ,/., 
Q, B. 267. It is also said, that when any person accused of murder 
or manslaughter flies, a presentment may be made before the coroner 
of a fugam fecit, in wliich case he may, as before the stat. of 1 Rich. 3, 
c. 3, seize the goods and lands of the fugitive. It may be added, 
that if a coroner neglects to take an inquisition, it may be taken by 
the justices of gaol delivery, of oyer and terminer, or of the peace. 
Bac. Ahr., Coroner ; 2 Hawk. c. 9, sect. 19, et seq. 

The duty of the coroner as to the prosecution of offenders after 
the finding of a verdict of guilty, is thus declared by stat. 3 II. 7, c. 1. 
That after the felony found, the coroners shall deliver their inqui- 
sition afore the justices of the next general gaol delivery, in the shire 
where the inquisition is taken, the same justices to proceed against 
such murderers, if they be in the gaol, or else the same justices to 
put the same inquisition afore the King in his bench. 

Th* coroner, upon receiving notice from the proper officer of a 
violent death, as in other cases, issues his precept directed to the 
constables and jieace officers of the parish or jdace where tlic body 
lies dead, requiring them to summon a jury, and naming a particular 
time and place to appear before him. The juiy cannot by law con- 
sist of less than twelve lawful persons ; and in some cases it con- 
sists of tAventy- three jurors. The jury should be sworn super visum 
corporis ; 4 B. & A. 2Ci) ; Jemns on Coroners, 291 ; and after a view 
and examination of the body, the witnesses are examined upon oath. 
The coroner has power to require the attendance of such witnesses 
as he deems necessary for the investigation of the truth of each case ; 
and by 7 cC* 8 Viet. c. 92, s. 17, it is provided, that if any person 
having been duly summoned as a juror, or a witness to give evidence 
upon any coroner’s inquest, a.s well of liberties and franchises con- 
tributing to the county rjites, as of counties, cities, and boroughs, 
shall not, after being openly called three times, apjiear and serve as 
such juror, or apjiear and give evidence on such inquest, every such 
coroner shall be empowered to impose such fine upon every person 
so making default as he shall think fit, not exceeding forty sliillings. 
In a recent case, it was laid down by Pollock, C. B., that if a coroner 
permit any person to make a statement before him at an inquest, it 
must be ujion oath, and if it turn out to be irrelevant, then he should 
reject it, as he has no right to receive any statement which is not 
made on oath; and this ruling was afterwards upheld by the c<jurt 
of Exchequer. Wakley v. Cooke, 4 EjccIi. 611. By 0 & 7 W. 4, c. 89, 
a coroner is authorized to order any legally qualified medical prac- 
titioner, w^ho may have attended the deceased at his death, or during 
his last illness, or if he was not so attended, then any such practi- 
tioner in actual practice in or near the place where the death hap- 
pened, to attend as a witness. The coroner also has power to order 
a 2>ost-7nortem examination ; and he is empowered to pay to such 
medical witness the fee of a guinea for his attendance as a witness. 
Th8 fee allowed for making a post-mortem examination, and for attend- 
ing io give evidence thereon, is two guineas ; and whenever it shall 
appear to the greater number of the jurymen sitting at any coroner’s 
inquest, that the cause of death has not been satisfactorily explained 
by the evidence of the medical practitioner, or other witness or wit- 
nesses who may be examined in the first instance, such greater 
number of the jurj^men are by the 2nd section authorized and em- 
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powered to name to the coroner in writing any other legally qualified 
medical practitioner or practitioners, and to require the coroner to 
issue his order for his or their attendance as a witness or witnesses, 
and the coroner, in case of refusal to comply with such written re- 
quest, is declared to be punishable as for a misdemeanor. 

The duty of the coroner as to taking the depositions of witnesses is 
now regulated by 7 G. 4, c. 64, a. 4 (amending and extending 1 2 

PhiL Mapj^ c. 13, a. 5), which enacts that every coroner, upon any 
inquisition before him taken, whereby any person shall be indicted 
for manslaughter or murder, or as an accessory to murder before the 
fact, si 1 all put in writing the evidence given to the jury before him, 
or as much thereof as shall be material ; and shall have authority to 
bind by recognizance all such persons as know or declare anything 
material touching the said manslaughter or murder, or the said offence 
of being accessory to murder, to appear at tlie next court of oyer 
and terminer or gaol delivery, or superior criminal court of a county 
palatine, or great sessions, at which the trial is to be, then and there 
to prosecute, or give evidence against the party charged, and*every 
such coroner shall certify and subscribe the same evidence, and all 
such recognizances, and also the inquisition taken before liim, and 
shall deliver the same to the proper officer of the court in which the 
trial is to be, before or at the opening of the court. [As to the ad- 
missibility in evidence of depositions taken before coroners, aee poaL 
Part IL] 

Requmtea and form of inquisition in cases of murder and man- 
8lauqhter.'\ — An iiKpiisition consists of three parts, the caption or 
incipitur, the verdict of the jury, and the attestation. It may be 
stated generally, that the same degree of certainty that is requisite 
in an indictment is rc(piisite in a coroner’s inquisition, and all the 
rules relating to the description of the offence in the case of the 
formcn*, so far as the same are applicable, govern imiuisitions. [^SVe 
ante,, p. 32 et seq.] The venue must be inserted in the margin or in 
the body of the ca})tion ; but it is usually inserted in both. The 
venue should be in the county or jurisdiction within which the body 
lies dead, and the imjuisition is iiolden. Where the inquisition is 
taken by the coroner of the Admiralty, no county is inserted in the 
margin as venue, but instead of it, the words “ Admiralty of England.” 
"J’o avoid difficulty in cases where the cause of death arose within one 
county or jurisdiction, and the body was lying dead within another 
county or jurisdiction, it was enacted by G tf; 7 Viet, c. 12, s. 1, that 
the coroner only irithin v'hose Jurisdietion the body of any upomehose 
death an inquest ouyht to he holden,, shall he lyiny dead„ shall hold the 
iiupiest notwithstanding that the cause of death did not arise within 
the jurisdiction of such coroner ; and in the case of any body found 
dead in the sea, or any creek, river, or navigable canal within the 
flowing of the sea, where there shall be no deiiuty coroner for the 
jurisdiction of the Admiralty of England, the inquest shall be holden 
only by the coroner having jurisdiction in the place where the bpdy 
shall be first brought to lana And by sect. 2 of the same statute it 
is provided, that for the purpose of holding coroners’ inquests, every 
detached part of a county, riding, or division, shall be deemed to be 
within that county, riding, or division, bv wdiich it is wholly sur- 
rounded, or, wdiere it is partly surrounded by two or more counties, 
ridings, or divisions, within that one with which it has the longest 
common boundary. By 14 d: 15 Viet, c, 100, s. 24, it is declared that 
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no indictment (whicli term it is enacted by sect. 30 shall include an 
“ inquisition ”) shall be held insufficient for want of a proper or 
perfect venue. It must appear on the face of the inquisition at what 
.place the inquest ws held ; but it is not necessary that the inquest 
should be held at the place where the body lies ; and it has been 
decided that an inquest may be well held at D. upon vieio of a body 
lying dead at L. 2 Hawk, c, 9, a. 25. The inquisition ought also 
to specify the day upon which the inquest was held ; if held upon a 
Sunday, it is said that it would be void ; 2 Saiml 291. But now, by 
14 & 15 Viet c. 100, 8. 24, no inquisition can be held insufficient for 
omitting to state the time at whicli the oftence was committed (where 
time is not of the essence of the offence) or for stating the time 
imperfectly, or for stating the offence to have been committed 
subsequently to the finding of the inquisition, or on an impossible 
day, or on a day that never happened. The inquisition must show of 
what place the party who took it was coroner, and that he had 
competent jurisdiction. 2 L<I. Jtaym. V60b. It is essential that the 
inqueet shall be taken u-pon view of the body. 2 Hawk. c. 9, a, 23. 
The coroner can take an inquisition visinit corptoria only ; the 
view being absolutely necessary to give jurisdiction to him. If the 
body of the deceased be identified, and his Christian name and 
surname be known, or the name by which he was usually known be 
ascertained, thev ought to be correctly stated ; but if the name of the 
deceased be unfcnown, he may be described as a certain person whose 
name is to the jurors unknown. It is essential to every inejuisition 
that^Jt be found by twelve jurors at the least ; 1 Ilale^ IGl, a. ; that 
the inquisition is presented upon their oaths ; and it may be remarked, 
that if any juror has made an affirmation instead of an oath, it is not 
necessary to state the fact. G <£• 7 Vkt c. 83. It must also appear 
that the jury are lawful persons from the county or jurisdiction 
within whicli the impiest is held. 2 Hawk. r. 9, a. 22. ^J'lieir names 
ought to be inserted in the body of the impiisition, and the impiisition 
ought to be subscribed by them Avith their names in full. It. v. Enett, 
6 H tC- a 247. 

But an inquisition Avill not be held insufficient because a juror has 
signed tlie initials of his Christian name, or has set his mark to the 
iiKiuisition instead of subscribing his name, provided the name of such 
juror is set forth. G cf; 7 Viet c. 83, a. 3. Formerly, in cases of 
murder and manslaughter the greatest care was necessary in drawing 
the inquisition, the offenc.e being necessarily charged with the same 
legal certainty and jjrecision as in an indictment, and the cause of 
death and every circumstance being stated with the greatest particuj 
larity ; but now, by 14 d; 15 Viet c. 100, 8. 4, it is enacted that, in 
any indictment (or inquisition) for murder or manslaughter, it shall 
not be necessary to set forth the manner in Avhi(di, or the means by 
which, the death of the deceased was caused, but that it shall be 
sufficient in every indictment for murder to charge tliat the defendant 
did feloniously, wilfully, and* of his malice aforethought kill and 
murder the deceased, and it shall be sufficient, in every indictment 
for*manslaughter, to charge that the defendant did feloniously kill 
and slay the deceased. 

The coroner, with his name and style of office, as well as the jury, 
should- sign and seal the inquisition, 7 G. 4, c. G4, «. 4 ; Q 13. <& C, 247. 
It has been doubted whether it is absolutely necessary that the 
inquisition should be aealed : but the stat. 6 7 Victc. 83, expressly 

excepts cases of ^urder and manslaughter from the provision which 
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says that no inqu'sition shall be held invalid by reason of its not 
being duly sealed, or written on parchment ; and it has, since the 
passing of that act, been held that an inquisition for murder of 
manslaughter which is on paper instead of parchment should be 
quashed. Reg, v. Whalky^ 7 DowL X.317. Where the inquisition 
is taken before a deputy coroner, the proper mode of signing the 
attestation is “ It. D. (i.. s.), coroner, by E. M., his deputy duly 
appointed,” etc. Reg. v. Perkin, 7 Q B. lf>5. 

The following form of an inquisition will now be applicable in 
eveiy case of murder or manslaughter : — 

“ Middlksex to Wit : An inqumtion indented^ taken for our 
sovereign kidg the Queen, at the house of A. B., known hy the sign of 

the Red Lion {situate in street), in the parish of , in the 

county of Middlesex, on the first day of May, in the twenty -fifth year of 
the reign of our sovereign lady the Queen, before T. W. gentleman, one 
of the coroners of our said lady the Queen for the said county, on view 
of the body of John Smitli, nenv here lying dead, upon the oaths of 
C. D., E. F., (>. H., [naming the jurors sworn], the several fif>rsons 
vdiose names are hereunder written, and vdiose seals are hereunto 
affixed, good and lawful men of the said county, duly chosen, fneorn, and 
charged to inquire, for our said lady the Queen when, how, and by what 
weans the said John Smith came to his death, tvho upon their oaths say, 

that J. B. on the d<fy of , , the said John \^xn\t\\ feloniously, 

wilfully, and of his malice aforethought, did, kill and murder [or, if it 
be a case of manslaughter, /Wow/oiW// did, kill and slay'\, against the 
2 )eace. of our lady the Queen, her (rovm and dignity. In witness wli^eof 
as well the said coroner as the jurors aforesaid have hereunto set and 
subscribed their hands and se<ds, the day and year abore wi'iHen.^' 
[►Signature and seal of the coroner and each of the jurors.] 

If the jury should find that any person was culpable as a principal 
ill tlie second degree, by being present aiding and abetting tlie 
murder or manslaughter, a count should be addecl, before the attesta- 
tion, as in the form, jwst, Hook II., Part IV. If they sliould find 
that any ])ersoii was guilty as an accessory before the fact to any 
murder, add a count to the inquisition in the same way. {See forms, 
post. Book II., Part IV,) 

Process upon a coroner's inquisition.'] — When the jury have re- 
turned a vonlict of murder or manslaughter against any individual, it 
is the duty of the coroner forthwith to commit him for trial, if he be 
prestMit. If the party against whom such verdict has been found be 
riot in custody, the coroner may issue his warrant for his apprehen- 
sion, and for bringing him before himself, or taking him before some 
justice of the peace within the jurisdiction, in order to his being so 
committed. If the party be already in custody, the coroner is to issue 
his detainer to the gaoler in whose custody he is. When an inquisi- 
tion is returned to the justices of oyer and terminer or of gaol delivery, 
if the person against whom the coroners jury have found their verdict 
of guilty has been taken, he is tried before them ; but if he cannot 
be taken, the inquisition is to be certified by them into the court of 
Queen's Bench, and process may then be awarded as upon an indict- 
ment. [<Sce ante, p. 68.] 4 Edw. 1, De Officio Coronatoris ; 2 Hale, 
64 ; 1 Chitty's Grim. L. 163 ; and for all the forms of proceeding upon 
inquests, see Jervis on Coroners. 
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Bail where the coroner has committed a party to prison."] — The stat. 
11 d 12 Viet. c. 42, 8. 23 76), did not apply to cases of com- 

mitment upon an inquisition by the warrant of a coroner, and until 
the later statute, 22 Viet c. 33, the only remedjr of a party who was 
advised that he ought to be bailed was by application to the court of 
Queen’s Bench, in term time, or in vacation to a judge at chambers. 
Now, however, by the last-mentioned act, a coroner may himself admit 
to bail a person, against whom his jury have found a verdict of 7nnn- 
sloLughter. Where they find a verdict of murder^ or where the coroner 
refuses bail, the application must still be made to the court or a judge. 
A writ of certiorari must be directed to the coroner, requiring him to 
certify the depositions and inquisition to the court, and regularly the 
prisoner ought to be removed into the Queen’s Bench by writ of 
habeas cotpus ; but in consideration of the poverty of the jirisoner, or 
other circumstances, such as distance from London, the c^^urt or judge 
will dispense with the latter writ, and, if it be a case wlierc tlie i)ri- 
soner ought to be bailed, w'ill permit bail to be taken by a magistrate 
of tilt county or jurisdiction in which the prisoner is in custody. In 
the exercise of its discretion the court is guided, not by the finding of 
tlie jury, nor by the commitment, but by the facts and circuinstances 
of the case, as disclosed by the depositions ; and where the ofience 
appears to amount to no more than manslaughter, the court will in 
general accede to the ajiplication ; and even though the coroner’s jury 
have found a verdict of murder, it will look into the depositions, and 
exercise its discretion whether the ofience amounts to murder or man- 
slaughter, and refuse or accept bail accordingly. {Sec ante^p. 78.) 
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CHAPTER IV. 

PLEAS, KEPLICJATJONS, ETC. 

Sect. 1. Order and Time of Pleading, p. 112. 

2. Plea to the Jurisdiction, p. 113. 

3. Plea in Abatement^ p. 114. 

4. Demurrer, p. 116. 

5. Special Pleas in Bar, p. 119. 

1. Auterfois Acquit, p. 120. 

2. Auterfois Convict, p. 124. 

3. Auterfois Attaint, p. 126. 

4. Pardon, p. 126. 

6. General Issue, p. 127. 

Sect. 1. 

ORDER AND TIME OF PLEADING. 

The stat. 4 Anne, c, 16, ss, 4, 5, wliich in civil cases first allowed 
a dofeiiilant to ])loa(l several matters, contains a ])roviso that nothing 
therein shall extend to any indictment or presentment of treason, 
felony, or murder, or any other matter, or to any action upon a i)enal 
statute. Criminul proceedings tlierefore remain under the same 
restriction whicli existed as to all matters at common law, and no 
im^re than one plea can be pleaded to any indictment or criminal 
information. In felonies, however, if the defendant plead in abate- 
ment, he must afterwards, if the plea be adjudged against him, plead 
over to the felony : if he plead .specially in bar, he may, and should 
in strictness, also, at the same time, pleaa over to the felony. See post, 

р. 12.3 ; and Ueq. v. Dnmj, 3 C. K. 20f). 

AVhen brouglit to the bar and arraigned, {seejiost, Ch. F.,) the pri- 
soner either confesses the charge, stands mute of malice, or does not 
answer directly to the charge, which may be entered as a plea of not 
guilty ; 7 d’* 8 (r. 4, c. 2H, .s. 2 ; or pleads to the jurisdiction or in 
abatement — or demurs — or pleads specially in bar — or generally, that 
he is not guilty. In addition to these several modes of pleading there 
Avere formerly Avhat were called declinatory pleas— as "the plea of 
sanctuary, and the plea of clergy. I'he privilege of sanctuary was 
abolishecl by stat. 21 J, I, c. 28, and the plea of clergy was, Cefore 
the recent statute, di^ised, because it wins more advantageous for the 
prisoner to pray clergy /dter, than to plead it before, his conviction. 
To the praj^er of clergjvin certain cases, the crown might counter- 
plead. But now, the bene|it»*of clergy, and also the like privilege of 
peerage, given by the stat. 1 EdrA 6, c. 12, s. 13, are abolished, 7 G. 4, 

с. 28, 5. 6 ; 4 6 Vi^ t. c. 22, and the ple» and prayer, and counter- 

plea of clergy, are therefore no longer ki use. 

When the defendant his any special matter to plead in abatement 
•or in bar, or if the indictment be demurrable, he should plead it, or 
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demur at the time of arraignment, before the nlea of not guilty. Sec 
R. V. BanIceSj 2 Smith, G20. Where a defendant prosecuted in the 
court of Queen’s Bench for any misdemeanor, by information or in- 
dictment there found or removed into that court, appears in court in 
term time in person to answer the indictment or information, he can- 
non imparl to a following term, but must plead or demur thereto within 
four days from the time of his appearance ; and, in default of his 
pleading or demurring within four days, judgihent may be entered 
against him for want of a plea : if he appear to the indictment by 
attorney, he cannot imparl to the following term, but may forthwith 
be ruled to plead ; and a plea or demurrer may bo eiilbrced, or judg- 
ment by default entered thereupon, in the same manner as before the 
passing of the act miglit have been done, had the defendant appeared 
fjy his attorney in the preceding term. GO G. 3 d: 1 G. 4, c. 4, 1. 

But the court or a Judge may, on sufficient cause, allovs^rther time 
to plead or demur. GO 6r. 3 i 1 G, 4, c. 4, s. 2. 


Sect. 2. 

PLEA TO Tll% JURISDICTION. 

Where an indictment is taken before a court that hath no cog- 
nizance of the offence, the defendant may ])lead to the jurisdiction, 
without answering at all to the crime alleged ; 2 Hale, 2HG ; as if a 
man be indicted^ for treason at the quarter sessions, or for a rape at 
the sheriff’s tourn, or the like ; Ih.; or if another court have exclu- 
sive jurisdiction of the offence. 4 BL Ck>m. 333. 

But, although the defendant may plead to the jurisdiftion in such 
a case, there are but few instances in which he is obliged to have re- 
course to such a plea. If the offence were committed out of the juris- 
diction of the court, the defendan^nay take advantage of this matter 
under the general issue ; U. w.jMnaon^ G Ea8t,bHil ; or, if the objec- 
tion appear ui)on the face of the record, he may demur, or (it should 
seem) move in arrest of judgment, or bring a writ of error. Sec R. v. 
Hewitt, R. d R. 158. If, on the other hand, the offence were com- 
mitted within the jurisdiction of the court, but the court has not cog- 
nizance of it, (which can occur only in the case of indictments in 
inferior courts, such as the court of quarter sessions,) the defendant 
m^ have advantage of it upon general demurrer ; R. v. Fearnley, 
1 T. R. 31 G ; or the court of Queen’s Bench, upon the indictment 
being removed by certiorari, will quash it ; R, v. Bainton, 2 Str. 1088 ; 
or the court where the indictment is preferred will, in general, give 
the defendant advantage of the objection at the trial, under the 
general issuer. As j)leas to the jurisdiction, therefore, seldom occur, 
it is not necessary to treat of them here at length. The form of them 
is thus : — 

“ And the said J. S. in his own proper person cometh into court here, 
and having heard the said indictment read, sai^, that the court of our 
lady the Queen here ought not to take j^ogsgizance of the [trespass and 
assault] in the said indictment above fpei^f^l ; because, protesting that 
he is not guilty of the same, nevertheless ihe said J . S. saith, that^^ [etc., 
so proceeding to fitate the matter of the plea. See the preceaents, 
1 Went. 10, 18 ; 4 Went. 63. .Conclude thusj^ ; “ And this he the said 
J. S. is ready to verify ; wherefore he prays judgment the said court 
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of owr lady the Queen now here will or ought to take cognizance of the 
indictment aforesaid ; ami tluit by the court here he may be dismissed 
aiiid discharged^' etc. Then add profert of any letters patent which 
may have been set forth in the plea. The form is the same in the 
Queen’s Bench, excepting tliat the court is described as “ the court of 
our said lady the Queen before the Queen herself here /” and, in the case 
of informations, tlie words, “ having heard the said indictment read^' 
are omitted. .The pl^a must be verified by afiSidavit. 

The form of the replication to this plea is thus : — “ And hereupon 
J. N. [the clerk of the peace, or clerk of the arraigns], who prosecutes 
for our said kuly the Queen iri this behalf says^ that notwithstanding 
anything by the said J. S. above in pUading alleged^ this court ought 
not to be precluded from taking cognizance of the indictment aforesaid; 
because he mt/s thaf' [etc., stating the matter of the replication]. 

x\nd this ne the said J. N. prays may be imiuired of by the country^" 
etc. Or, if it conclude with a verification, then thus : — A ml this 
he the said d. N. is ready to verify ; wherefore he prays judgment^ 
and that the said J. S. may answer to the said indictment." Where 
the plea is pleaded in the court of Queen’s Bench, the replication is 
in the name of tlie master of the crown office, in the case of an in- 
dictment or of an information file# by him ; or in tlie name of the 
attorney-general, in the case of informations ex officio. See 2 ^ost^ 
Sect. 5 (f this chaptip'. 


Sect. 3. 

PLEA IN AIUTEMENT. 

If the indictment assign to th^efendant no Christian name, or a 
wrong one, no surname, or a wron*one, this is still, strictly speaking, 
matter for a plea in abatement. Misnomer was the only case in 
which, before the statute 7 G. 4, c. G4, s. 19, a plea in abatement was 
at all usual in ])ractice, and that statute, although it did not abrogate 
the rule of law wdiich requires that the defendant should be described 
by his Christian name and surname, and did not in terms repeal the 
Statute of Additions, 1 11 . 5, c. 5, has entirely superseded every ad- 
vantage formerly derived from that fonn of plea. The following is 
the form of a plea of misnomer : — 

And James Long, who is indicted by the name of George Long, 
in his own pro^yer jwrson conieth into court hcre^ and, having heard 
the said indictment read^ saithj that he mis baptized by the name of 
James, to wit., at the parish aforesaid., in the county aforesaid., and 
by the Christian name of James hath also since his baptism hitherto 
been called or Jenown ; without thisy thai he the said James Long now 
is or at any time hitherto hath been called or known by the Christian 
name of George, as by the said indictment is supposed ; and this he 
the said James Long is ready to verify : wherefore he prayeth judy- 
ment of the said indictnienty and that the same may be quashed" etc. 
See H. v. ShakespearCy 10 Easty 83. This plea should be engrossed on 
parchment or paper, although it is said to have been decided that it 
may be pleaded ore tenus, R, v. Dean, 2 Leaehy 535. Annexed to it 
• must be an affidavit, R. v. Graingery 3 Burr. 1617, intituled in the 
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court and cause, to this effect : — “ James Long, of , the de- 

feiidant in this prosecution^ rnaketh oath and saith^ that the j)lea here- 
n7ito annexed is true, in substance and matter of fact ” It may \)q 
necessary to mention, that, although usual, it is not essential that 
the plea should state that the defendant was baptized by such a 
name ; saying that it is his nfime, and that by that name he was 
always called and known is sufficient. Walden v. Holman^ 6 Mod. 
IIG ; 1 Salk. 6 : Read v. Matteur^ Ilardiv, 286 ; Com, Daj, Ahate^ 
7nenty (F. 17.) The court will not upon motion quash a bad plea in 
abatement. E. v. Cooke, 2 B. C. 618, 871. A plea of misnomer 
of surname may be easily framed from the above. See a jmecedent, 
Cro. Cir, C. 46. 

The replication to this plea is in form thus : — “ And hereupon 
J. N. [the clerk of the peace or clerk of the arraigns], prosecutes 
for our said lady the Queen in this behxdf saith, that the said indict- 
ment, by reason of anything hy the said James J^ong in his said, plea 
ahov& alleged, ought not to be. quashed ; because he saith that the said 
James Long, long before and at the time of the preferring 'of the said 
indictment, was and still is known as well try the name of (k*orgo 
l^ong, as by the name of James Long, to irit, at the parish aforesaid, 
in the. county aforesaid ; and thiil he the .said J. N. prays may he in- 
quired of by the country,” etc. Instead of roj)lying, the prosecutor 
may, if the grand jury be still sitting, alter tbe indictment, by substi- 
tuting the name by which the defendant has iilcaded for the name in 
the indictment, and have it preferred again and found, and the de- 
fendant again arraigned upon it ; in which case, he will be estopped 
by his plea in abatement from again pleading a misnomer. This was 
formerly the practice ; but a more effectual remedy is jn'ovided by the 
stat. 7 G. 4, c. 64, s. 19, which provides that no indictment or informa- 
tion shall he abated l)y reason of any dilatory plea of misnomer, or of 
want of addition, or of wrong addition of the party offering such plea, 
if the court shall be satisfied, by affidavit, or otherwise, of the truth 
of such ]>lea ; Imt in such case the court shall forthwith cause the 
indictment or information to he amended according to the truth, and 
call upon the j)arty to plead thereto, and proceed as if no such dila- 
tory plea had been pleaded. {See ante, p. 82.) See also 14 d; 15 Viet, 
c. KKJ, s. 1. The 24th section of the latter act has got rid of all 
objection by way of misnomer, on the ground of want of addition or 
wrong addition, by enacting that no indictment shall be holden in- 
sufficient for w ant of or imperfection in the addition of any defendant. 
{See ante, p. 32.) 

It is apprehended, however, that these statutes do not affect the 
right of a peer, when indicted as a commoner, to plead in abatement 
of an indictment for felony ; for his title is not only part of his name, 
but gives him a different mode of trial, viz. by his peers. 

This issue is generally proved thus : the defendant gives in evidence 
his certificate of baptism, with«vidence of indeiitity, or proves by parol 
evidence that he has always been called James, and not George ; and 
the prosecutor, on the other hand, proves tluit upon some occasion he 
has assumed the name of George, or that he has'usually gone by that 
name. But it may be questioned, perhaps, whether the proof of this 
issue be not entirely on tbe prosecutor. It is said, indeed, to have 
been decided, that if a defendant allege in his plea that he was bap- 
tized by a certain name, he will be held to strict proof of that fact ; 
1 Camp, 479 ; but this is a mistake ; for, even supposing the proof of 
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the issue to be upon the defendant, he cannot be called upon to prove 
the inducement to his traverse, which is neither traversable nor 
traversed by the prosecutor. 

The judgment for the Queen upon a plea of abatement, in misde- 
meanors, is final ; in treason and felony, that the defendant do answer 
over. R. v. Gihaon^ 8 East^ 107. The judgment for the defendant 
was formerly that the indictment be quashed, but now the indictment 
may be amended, and the defendant called to plead thereto, as if no 
such dilatory plea had been pleaded. 


Sect. 4. 

DEMURRER. 

Demurrers in criminal cases have hitherto seldom occurred in 
practice ; because, before the statute 7 6r. 4, c. 64, ss. 20, 2>, the 
defendant might have had the same advantage upon the plea of not 
guilty, or by motion in arrest of judgment, that he could have had 
upon demurrer. But that statute made a most material alteration in 
the law in this respect, by enacting {s, 20), “ that no judgment upon 
any indictment or information for any felony or misdemeanor, whether 
after verdict or outlawry, or by confession, default or otherwise, shall 
be stayed or reversed for want of the avermeift of any matter unneces- 
sary to be proved, nor for the omission of the words ‘ as appears by the 
record,’ or of the words ‘with force and arms,’ or of the words ‘ against 
the j)eace,’ nor for the insertion of the words ‘ against the form of the 
statute,’ instead of the words ‘ against the form of the statutes,’ or 
vice versa ; nor for that any person or persons mentioned in the in- 
diciment or information is or are designated by a name of office or 
other descriptive ap})ellation instead of his, her or their proper name 
or names ; nor for omitting to state the time at which the offence was 
committed, in any case where time is not of the essence of the offence ; 
nor for stating the time imperfectly ; nor for stating the offence to 
have been committed on a day subsequent to the finding of the indict- 
ment or exhibiting the information, or on an impossible day, or on a 
day that never happened ; nor for want of a proper or perfect venue, 
where the eo\irt shall appear by the indictment or information to 
have had jurisdiction over the offence and (a. 21), “that where the 
offence chai*ged has been created by any statute, or subjected to a 
greater degree of punishment, or excluded from the benefit of clergy 
by any statute, the indictment or information shall, after verdict, be 
held sufficient to warrant the punishment prescribed by the statute, if 
it describe the offence in the words of the statute.” It is observable 
that this enactment app#e8 only to felonies and misdemeanors, whether 
prosecuted by indictment or information, and that it does not extend 
to informations in the crown office, other than for misdemeanors, or to 
coroners’ inquisitions ; (but similar provisions were made with respect 
to coroners’ inquisitions, by the 6 ^ 7 Viet c, 83 ; see ante, p. 109.) 
The consequence of these enactments was, that by pleading over, all 
these objections were waived ; but they continued equally fatal if taken 
by demurrer, until the passing of the recent statute 14 d: 15 Viet e, 
100, the 24th section of which, enumerating the several defects men- 
tioned in the 20th section of the 7 G, 4, c. 64, and also the following : — 
“ want of a proper or formal conclusion — want of or imperfection in the 
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addition of any defendant— want of the statement of the value or price 
of any matter or thing, or the amount of damage, injuiy or spoil, in any 
case where the value or price, or the amount of damage, injury or spoil, 
is not of the essence of the offence,” enacts that no indictment shall for 
any of these defects be held insufficient ; they are now, therefore, 
altogether immaterial. And the 25th section further enacts, that every 
objection to any indictment for amj fonnal defect apparent on the face 
thereof shall be taken, by demurrer or motion to quash the indictment, 
before the jury shall be sworn, and not afterwards ; and every court 
before which such objection shall be taken for any formal defect may, 
if it be thought necessary, cause the indictment to be forthwith amended 
in such particular by some officer of the court or other person, and 
thereupon the trial shall proceed as if no such defect had ap})eared. 
Where a prisoner in a case of felony had, in his counsel’s absence, 
pleaded to an indictment which was objectionable on demurrer, the 

a e, on the counsel’s application, allowed him to demur, before the 
Bnce was gone into. v. Purclumc^ C. <0 Mar. 017. But this 
would not be permitted in order to take advantage of a mere verbal 
objection. He(j. v. 2 M. & Rob. 479. If the defendant suc- 

ceed upqn demurrer, the judgment is not abtyed or reversed^ but, on 
tlie contrary, is given in Ins favour ; and the words “ whether after 
verdict or outlawry, or by confession, default or othenoise^" do not 
extend the meaning of the 7 G. 4, c. 04, s. 20, beyond those cases in 
which the application is to stay or reverse the judgment. The follow- 
ing are forms of demuri^rs and joinders : — 

Demurrer to an hulictmmt or Information, 

And the said J. S. in his ovm proper person cometh into court herCy 
andy having heard, the said indictment [or information^ ready saithy that 
the said indictment [or infomiatioii] and. the matters therein containedy 
in manner and fonii as the same are above stated and set forthy are not 
sujficient in laWy and that he the said J. S. is not boutul bij the law of 
the land to ansiver the same ; and this he is ready to verify ; whereforCy 
for want of a sufficient indictment [or information^ in this behalf y the 
said J. S. prays judgmenty ami that by the court he may he dismissed 
and discharged from the said jmemises in the said indictment [or in- 
formation] specified." 

Joiwler. 

Ami J. N., vdio jirosecutes for our said lady the Queen in this 
behalf saithy that the said imlictment ami the matters therein containedy 
in manner and form as the same are above stated ami set forthy are 
sufficient in law k) compel the said J. S. to answer the same ; and the 
said J. N.y who prosecutes as aforesaidy is ready to verify and prove the 
samCy as the court here shall direct and award : whereforCy imismuch as 
the said J. S. hath not answered to the said ^K&ictmenty nor hitherto in 
any manner denied the samCy the said J. N., for our said lady the 
Quoeny prays judgmenty and that the said J. S. may he convicted of the 
premises in the said indictment specified." The like form, mutatis 
mutandisy may be adopted in the case of informations, and of indict- 
ments in the court of Queen’s Bench. 

Demurrer to a Plea in Bar. 

And J. N., who prosecutes for our said lady the Queen in this 
behalf as to the said plea of the said J. S. by him above pleaded., saith 
that the samCy and the matters therein contained^ in manner and form as 



118 Demurrer. 

the same are above pleaded cml setforth^ are not sufficient in law to bar 
or preclude our said lady the Queen from prosecuting the said indict- 
ment against him the said J. S. ; and that our said lady the Queen is 
not hound by the law of the land to answer the same; and this he the said 
J. N., who prosecutes as aforesaid^ is ready to verify : wherefore^ for 
want of a sufficient jiha in this behalf he the said J. N., for our said 
lady the Queen^ prays judgment^ and that the said J. S. 7nay he con- 
victed of the premises in the said indictment specified." The like form 
mutatis mutandis^ may be adopted in the case of informations, and of 
indictments in the court of Queen’s Bench. A demurrer to a plea in 
abatement is in the same form, except that it concludes with praying 
^\jtid(jnient^ ami that the said indictment may he adjudged good^ and 
that the said J. S. may further answer thereto f etc. 

Joinder, 

'‘'‘And the said J. S. saith., that Ids said plea Jyy him ab(we pleaded 
ami the matters therein contained., in manner and form as the same are 
above pleaded and set forth., are sufficient in law to bar and piMudc 
our said lady the Queen from prosecuting the said indictment against 
him the said J. S. ; and the said J. S. is ready to verify and prove the 
sanie^ as the said court here shall direct and award : wherefore., ina,sinuch 
as the said J. N., for our said lady the Queen., hath not answered the 
said plea., nor hitherto in any manner denied the same, the said J. 8. 
2 >rays judgment, and that hy the court here he may be dismissed and 
discharged, from the said premises in the said indictment specified." 
The joinder is the same, if the dcmuiTcr he to a plea in abatement, 
ex(*e})t that it concludes with praying '‘'‘judgment, and that the said 
indictment may be quashed," etc. 

A dcinnrrer, on the part either of the croivn or of the defendant, 
has the effect of laying oj)en to the court not only the pleading de- 
murred to, but the entire record, for their judgment upon it as to the 
matter of law ; Hob. 50 ; 1 Saund. 284, n. 5 ; and if two or more of 
the pleadings be had in substance, the court will give judgment 
against the pfirty who committed the first fault. Thus, for instance, 
if the indictment he bad, there shall he judgment for the defendant, 
although tlie bar he also insufficient; Pigot's case, 5 Co. 29 a/ or 
even if it ap[»ear upon the face of the record that the court have no 
jurisdiction of the offence charged in the indictment, the defendant 
mav take advantage of this matter upon the demurrer. R. v. Fearn- 
hy\ I T. H. hlO. 

The judgment for the defendant upon demurrer is, that ho be dis- 
missed and (liseliarged from the premises. The judgment against 
the defendant in misdemeanors is the same as on demurrer in civil 
cases ; K. v. Taylor, J^D. R. 422 ; 3 B. <£* C. 502, 612 ; and the 
court has the same poifcr of permitting the defendant afterwards to 
plead over. Reg. v. Birmingham and Gloucester Railway Co., 3 Q. 
B. 224. But demurrers in felonies have hitherto been of such rare 
occurrence, that it has been doubted what judgment ought to be pro- 
nounced against the defendant. The older authorities went to show’ 
it to be final ; 2 Hawk. c. 31, «. 5 ; but by some this was questioned, 
and it was said that, in favorem viUe, the defendant should plead over 
to the felony. Id. ». 6 ; 2 Hale, '‘22b, 257 ; 4 Bl. Com. 334 : R. v. 
Taylor, 5 D. R. 422 ,3 B.dhC. 502, 612 : R. v. Gibson., 8 East, 107 ; 
see Reg. v. Purchase, C. d Mar. 617 : Reg. v. Bowen, 1 C. d K. 504. 
In Reg. v. Duffy, 2 Cba?, Cr. L, Cbw. 45, which was an indictment for 
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a felony not capital, the judges sitting on the commission of oyer and 
terminer in Duolin agreed that the defendant was entitled to plead 
oyer to the felony, after judgment against him on demurrer to the in- 
dictment. In some cases it has been ruled, indeed, that the defend- 
ant, in felony, may demur and plead over to the indictment at the mme 
time ; Reg. v. Fhelps^ C. (0 Mar. 181 : Keg. v. Adams, Id. 29‘J ; but 
this was denied to be law in Reg. v. Odgers^ 2 M. tC* Rob. 479. AtkI 
now, in Reg. v. Fadetmian^ 1 Den. C. C. 5G9, the law has been settled 
to be, that on general demurrer to an indictment for felony, the judg- 
ment for the crown is final ; though in the case of a demurrer of a 
special nature (usually called a demurrer in abatement), it might be 
otherwise. 

An information may be amended after demurrer ; R. v. Holland^ 
4 T. R. 457 : Reg. v. Wi/Ies^ 4 Burr. 25G8. An indictment, wliich 
is a finding upon the oaths of the grand jury, could only be fimended 
with their consent before they Averc discharged, 2 Hawk. c. 25, ss. 97, 
98, until the statute 14 15 Viet. c. 100. 

Thff judgment given against a prisoner on demurrer to an indictment 
cannot be rcvicAved by the court for the consideratinn of Crown Cases 
Iteserved, established under 11 12 Viet. c.lS\ Reg.x. Faderman^ 

supra. 


Sfxt. 5. 

SPECIAL PLEAS IN BAR. 

As all matters of excuse and justification may bo given in evidence 
under the general issue, a special plea in bar seldom occurs in j)rac- 
tice ; in fact, tlie only instance (with the exception of the pleas of 
auterfois acquit., etc., which shall be treated of in the several divisions 
of this section) in Avhicli a special plea in bar seems re(|uisite in cri- 
minal cases is, where a i)arish or county is indicted for not re}>airing 
a road or bridge, etc., and Avishos to throw the onus of repairing 
upon some person or persons not bound of common riglit to repair 
it ; ill Avhicli case they must ])lead specially the liability of the party 
to repair, and the reason of his liability, so as to take the case out of 
the common-law rule, that every highway shall be repaired by the 
parish, and every bridge by the county in which it is situate. See 
2>recedent8 of siirh pleas., post., Book 7/., Chap. V"., Seet. 2. The 
following are the forms of special pleas in bar, replications, and 
rejoinders : — 

Special Pleas. 

“ And the said J. S, in his ovm proper perso'ncometh into court here., 
and., having heard the said indictment [or infomfttion'] read., saith., that 
our said lady the Queen ought not further to prosecute the said indict- 
ment against him the said J. 8.*^ because he saith, tluitf fete., so pro- 
ceeding to state the matter of the plea: and concluding thus] : And 
this he the said J. 8 . is ready to verify ; wherefore he prays judgment^ 
and that hj the court here he may he dismissed and discharged from the 
said premises in the said irulictment above specified^' 

Replication. 

And hereupon J. N. [the clerk of the peace or clerk of the 
arraigns], for our said lady the Queen in this behalf 
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say 8^ that^ hy reason of anything in the said pUa of the said 5, S. above 
pleaded in bar alleged^ our said lady the Queen ought not to be pre^ 
chided from prosecuting the said indictment against the said J. S. ; 
because he says that^'' [etc., so proceeding to state the matter of the 
replication, and concluding thus] \ And this the said J. N. prays 
rmy he inquired of hy the country T [Or, if it conclude with a veri- 
.fication, then thus] : “ And this he the said J. N. is ready to verify / 
vjherefore he prays judijment^ and that the said J. S. may he cmwicteid 
of the j^remisGS in the said indictment above specified,'" 

When the plea is to an indictpient in tire court of Queen’s Bench, 
the replication commences thus : “ And hereupon Thomas Norton^ 
esquire^ coroner and attorney of our said lady the Queen^ in the 
court of our said lady the Queen^ before the Queen herself who pro- 
secutes for our said lady the Queen in this behalf says^ that^ hy reason 
of" etc. : and the conclusion thus : And this the said cormier and 
attorney of our said huly the Queen prays" etc., as above. Where the 
plea is pleaded to an information, the replication is thus : And the 
said a tUnney -general [or coroner and attorney'] of our said lady the 
Queen^ who prosecutes as aforesaid^ says^ that by rcasem of" etc. “ Aiul 
this the said attorney -general [or coroner aiul attorney] of our said lady 
the Queen prays f etc., as above. 

If the replication conclude to the countr}^, the similiter is then 
added, in making up tlie record ; Awl the said J. S. doth the like. 
Therefore let a jury comef etc., so proceeding with the award of the 
venire. But if the replication conclude with a verification, the de- 
fendant must then rejoin. 

Rijoinder. 

“ And the said J. S., as to tlie said replication of the said J. N. to 
the said phta, hy him the said J. S., saith^ that our lady the Queen^ by 
reason of anything hy the said «J. N. in that replication alleged., ought 
not further to prosecute the said indictment against him the said J. S. ; 
because he s<fifh, thatf [etc., so proceeding to state the matter of the 
rejoinder ; and concluding thus] : And of this he the said J. 
himself upon the countiy." Or, if it be necessary to conclude with 
a verification, the conclusion may be in the same form as in a plea. 
{Ante., p. liy.) 

Having thus given the forms of special picas, etc. generally, we 
shall now ])roceed to treat of those which usually occur in practice, 
in this order : 

1. Auterfois Acqxdt., p. 120. 

2. A uterfois Convict., p. 124. 

3. Auterfois Attainty p. 12G. 

4. Pardony p. 126. 

1. Auterfois Acquit. 

When a man is indicted for an ofl^cnce, and acquitted, he cannot 
afterwards be indicted for the same offence, provided the first indict- 
ment were such that he could have been lawfully convicted on it ; 
and if he be thus indicted a second time, he may plead auterfois 
acquity and it will be a good bar to the indictment. The true test by 
which the question, whether such a plea is a sufficient bar in any 
particular case, may be tried is, whether the evidence necessary to 
support the second indictment would have been sufficient to procure 
a legal conviction upon the first. R. v. Clarky 1 Brod. <£• B. 473. 
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also R, V. Emdcn^ 9 East^ 437 : R, v. Shem, 2 C. d P. 634 : Reg, 
V. Bird, 2 Den. C. C. 94 : Reg. v. Dniry, S C. €& K. 193. 

Thus, an acquittal upon an indictment for burglary and larceny 
may be pleaded to an indictment for a larceny of the same goods : 
because, upon the former indictment the defendant might have been 
convicted of the larceny. But, if the first indictment were for a 
burglary, with intent to commit a larceny, and did not cliarge an 
actual larceny, an acquittal on it would not be a bar to a subsequent 
indictment for the larceny ; 2 Hale^ 245 ; R, v. Vuiukrcmb^ 2 Le(u% 
716 ; because the defendant could not have been convicted of the 
larceny on the first indictment. An acquittal •ipon an .indictment 
for murder may be pleaded in bar of another indictment for man- 
slaughter ; Fost. 392 ; 2 Hale, 246 ; because the defendant might be 
convicted of the manslaughter on the first indictment. So, formerly, 
auterfuis acquit of petit treason was a good bjir to another indictment 
for murder, and e converao, for the* same reason. Fast. 325, 329 ; 2 
Ilawh. c. 35, 8. 5. So, an acquittal upon an indictment for manslaugliter 
is, it seems, a bar .to an indictment for murder. Fost. 229 ; 3 Co. 466 ; 
Ilolcroft's case, 2 Hale, 246 ; 1 Stark. 305. Now, also, a person 
cannot, after being acquitted on an indictment for felony, be indicted 
for an attempt to commit it, for he might have been convicted for 
the attempt on the previous indictment for the felony, 14 15 Viet, 

c. 100, 8. 9. So, also, a person indicted and acciuitted on an indict- 
ment for robbery, cannot afterwards be indicted for an assault with 
intent to commit it ; 24 <5 25 Viet, c, 96, s. A\ \ a person indicted 
and acquitted for a misdemeanor, which upon the trial appears to be 
a felony, cannot afterwards be indicted for the felony ; 14 15 Viet, 

c. 100, 8 , 12 ; a person indicted and acquitted for embezzlement cannot 
afterwards be indicted as for a larceny ; or if tried and acquitted for 
a larceny, cannot afterwards be indicted as for embezzlement, upon 
evidence of the same facts ; 24 c5 25 Viet. c. 96, s. 72 : R. v. Gorbutt, 

1 Dears, d; B. C, C. 166 ; or if a man be indicted in any manner for 
receiving stolen goods, he cannot afterwards be pi'osecuted again for 
the same offence. 24 cf: 25 Viet, e. 96, a. 91 ; see ss. 92, 93, 94. This 
rule is equally applicable, though the first indictment be against the 
defendant jointly with others, and the second against him alone ; for 
uj)on the second indictment he may be convicted of an offence com- 
mitted by him separately or Jointly with others ; and the plea avers 
the identity of the offence charged in both the indictments. R. v. 
Damn, 1 Mood. C. C. 424. An acciuittal by a competent jurisdiction 
abroad is a bar to an indictment for the same offence before any other 
tribunal. R. v. Hutchinson, 1 L&tch, 135 ; Bull. N. P. 245. But in 
this case the defendant should produce an exemplification of the 
record of his acquittal under the public seal of that state or kingdom 
where he has been tried and acquitted, llutchimon's case, 3 KeJ). 
785 ; and see Beak v. Thyrwhit, 3 Mod. 194 ^ 1 Shovj. 6 ; Bull. N. P, 
245 : R. V. Roche, 1 Leach, 134. Even an en-oneous acquittal, stand- 
ing unreversed, is a sufficient fqiindation for tin's plea. 9 TI. 5, c. 2 ; 

2 Inst. 318, 319 ; 2 Hale, 247 : Reg. v. Drury, ^ C. ds K. 190. 

But an acquittal upon an indictment in a wrong county cannot be 
pleaded to a subsequent indictment for the offence in another county. 
Vaux's case, 4 Co. 45 a, 46 h ; Com. Dig. Indictment, (Z.) : R. v. Welsh, 
1 Mood. C. C. 175. An acquittal on an indictment for larceny is no 
bar to an indictment for the same offence charged as a false prer 
tence, notwithstanding the proviso in stat. 24 & 25 Viet, c, 96, s, 88. 
Reg, v. Henderson, C, & Mar. 329. An acquittal as accessory (the 
w. a 
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defendant being so indicted) would be no bar to an indictment as 
principal, and e converso. 2 Hah^ 244 ; Font, 361 ; 2 Hawk, c. 35, 
8. 11 : It, y. Parry ^ 7 C. & I^, 836. Where, therefore, to an in- 
dictment charging the defendant as an accessory before the fact 
to child murder, he pleaded auterfoia acquit upon an indictment 
charging him with having been present aiding and abetting in the 
said murder, the judges held that the plea was no bar, and had been 
properly overruled at the trial. Jt, v. Birchenoughy 1 Mood, C. C, 
477 ; 7 C. & P. 575. So, an acquittal’ (or judgment for the defendant 
on demurrer, Reg. v. RickoKmd^ \ C, & K, 240) upon an insufficient 
indictment, is no Itir to another indictment for the same offence. 
4 Co. 45 a. Where the defendant was indicted for forging a will, 
which was set out in the indictment thus : “ John Styles^" 
etc., and was acquitted for variance, the will given in evidence 
commencing John Styles^'' without the — it was holden that he 

could not plead this acquittal in bar 6f another indictment, reciting 
the will correctly, “ John Styles^' etc. R. v. Coogan^ 1 Leachy 448. 
So, where to an indictment for keeping a gaming-house, tempoxe G. 4, 
the defendant pleaded that, at the sessions, 4 G. 4, he was indicted 
for keeping a gaming-liouse on the 18th January, 57 G. 3, and on 
divers other days and times between that day and the taking of the 
inquisition, against the peace of our lord the said King, with an 
averment that the offence in both indictments was the same, — it was 
holden no bar, betiause the contra pac&ni tied the prosecutor to proof 
of an offence in the reign of 6r. 3, the only king named in the 
indictment. R. v. Taylor^ ^ B.<k C. 502. An insolvent debtor, who 
had been indicted for omitting goods out of his schedule and acquitted, 
afterwai'ds pleaded auterfoia acquit to another indictment for omitting 
other goods out of thq same schedule ; and Patteaon^ J., held, that the 
plea was no bar to the second indictment, but said that such a course 
ought not to be adopted except under very peculiar circumstances. 
R. V. Champney.% 2 M. & Rob. 25. And generally it may be laid 
down, that whenever, by reason of some defect in the record, either 
in the indictment, the place of trial, the process, or the like, the 
defendant was hot lawfully liable to suffer judgment for the offences 
charged against him in the first indictment as it stood at the time of 
its finding, he has not been in jeopardy^ in the sense which entitles 
him to plead the former acquittal (or conviction) in bar of a subse- 

2 uent indictment. Reg. v. Drury ^ 3 C. & K. 190 : Reg. v. Green^ 1 
years, B. C, C. 112. 

The 14 15 Viet. c. 100, «. 28, enacts, that “ in any plea of auter- 

fois convict or auterfois acquit^ it shall be sufficient for any defendant 
to state that he has been lawfiilly convicted or acquitted, as the case 
may be, of the offence charged in the indictment.” 

The following is the form of tlie plea of auterfoia acquit : — 

“ And the said J. S. in his own proper person cometh into court herCy 
and having hmrd the said indictment jeady saithy that our said lady the 
Queen ought not further to prosecute the said indictment against the said 
J. S. ; h^ause he saithy that hereto/orCy to vnty at the general quarter 

sessions of the peace holden at in and for the county of , he 

the said J. S. was laufully acquitted of the said offence charged in the 
said indictment. And this he the said J. S. is ready to verify ; where- 
fore he prays judgmenty and that by the court here he may be dismissed 
and discharged from the said premises in the present wdictmmt spe- 
cified,'' The plea ought properly to be on parchment, signed by 
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counsel : the court, however, will not reject the plea because it is in-, 
formal, but will assign counsel to prepare it in a proper form for the 
ibfendant. E. v. Cluimberlain^ 6 usd P. 93. 

If the indictment be for felony or treason, the defendant, besides 
this plea of nuterfois acquit^ should also plead over to the felony, etc. 
R. V. Vandercomb^ 2 Leach, 712 : Reg. v. Dniry, ante, p, 122. In 
such a case, therefore, continue the plea thus : And to the felony 
ami larceny of which the said J. S. now stands indicted, he the said 
J. S. saith, that he is not guilty thereof; and of this he the said J. H. 
puts himself upon the countrtfy If, however, the defendant pleads 
auterfois acquit, without pleading over to the felony, after his special 
plea is found against him, he may still plead over to the felony. 2 
Hawk. c. 2.S, s. 128 : R. v. Sheen, 2 C. d P. 034 : R. v. Welsh, MS. 
1828 ; Car. Sup. 56. 

In the case of a plea of auterfois acquit, a jury are sworn instemfer 
to try the issue ; R. v. Scott, 1 Leach, 404 ; and therefore there is no 
replication actually pleaded upon the part of the crown. But sec 2 
C. d P. 635. But a replication and similiter must be entered upon 
the record, when afterwai-ds made up. The form may be thus ; — 

“ And hererqwn A. B. [the clerk of the peace, or clerk of arraigns], 
who prosecutes for our said lady the Queen in this behalf, says, that, by 
reasmi of anything in the said jdea of the. said J. 8. ahorse pleculed in 
bar alleged, our said lady the Queei\ ought not to be precluded from 
pi^osecuting the said indictment against the said J. S. ; because he says, 
that the said J. S. was not lawfully acquitted, of the said offence charged 
in the said indictment, in mannejr and form as the said J. S. hath above 
in his said plea alleged ; and this he the said A. B. jtrays may he 
inquired of by the country. And the said J. S. doth the like. There- 
fore let a jury corac,” etc. 

The proof of the issue lies on the defendant. To prove it, the 
record of the former acquittal must be made up ; and formerly the 
record itself, or an examined copy of it, must have been given in 
evidence ; R. v. Bowman, 7 C. c5 P. 101, 3.37 ; except where the 
second indictment was preferred at tjie same assizes, in which case 
the original indictment and minutes of the verdict are receivable in 
evidence in support of the plea, without a record being drawn up. 
R*. v. Parry, 7 C. & P. 836. But now, by stat. 14 db 15 Viet. c. 99, 
8. 13 (after reciting that it is expedient, as far as possible, to reduce 
the expense attendant upon the proof of criminal proceedings), it is 
enacted, that whenever in any proceeding, whatever it may be, it shall 
be necessary to prove the trial and conviction or acquittal of any 
person charged with any indictable olfence, it shall not be necessary 
to produce the record of the conviction or acquittal of such person, 
or a copy thereof ; but it shall be sufficient that it be certified, or 
purport to be certified under the hand of the clerk of the court, or 
other officer having the custody of the records of the court where 
such conviction or acquittal took place, or by the deputy of such clerk 
or other officer, that the paper produced is a copy of the record of the 
indictment, trid, conviction, and judgment or acquittal, as the case 
my be, omitting the formal parts thereof. 

If there be a variance between the former record and the present 
indictment, in the description of the offence, it may be made good by 
evidence showing in substance that the profits necessary to support 

a 2 
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the present indictment would have been sufficient to convict him 
upon the former. 

If the former trial was at the (garter sessions, the court of Queen® 
Bench will, if necessary, grant a mandamus to the justices to make 
up the record. R. v. Justices of Middlesex^ b B.& Ad. 1113. 

The judgment against tlie defendant on this plea, in felonies, is 
responmeat ouster ; or rather, as the defendant generally pleads over 
to the felony at the same time with the issue in the plea of auterfois 
acquit, the juiy are charged again to inquire of the second issue, and 
the trial proceeds as if no special plea in bar had been pleaded. R. 
v. Vandercomh, 2 Leach, 708 : R. v. Coogan, 1 Leach, 448 : R. v. 
Sheen, 2 C. S P. 635. In misdemeanors the judgment is final. R. v. 
Goddard, 2 Ld. Raym. 922 ; 2 Hale, 256. When the plea is al- 
lowed, the judgment is that the defendant shall go without day, and 
he is altogether discharged from the prosecution. 2 Hale, 391. See 
1 Deacon, p. 90. The verdict for the defendant, upon the issue on 
the plea auterfois acquit, cannot, it seems, be set aside and a new 
trial had, although without evidence and against the opinion #f the 
judge. R. v. Lea, 2 Mood, C. C, 9. 

2. Auterfois Convict. 

Formerly, a man convicted of a clergyable felony, and who had 
prayed the benefit of clergy, might plead such conviction and prayer 
of clergy in bar of any subsequent indictment, either for the felony of 
which lie was convicted, or for any other clergyable felony com- 
mitted by him previously to his conviction. See stat. 25 Ed. *6, c.b’, 
8 Eliz. c. 4 ; 18 EUz. c. 7 ; 2 Hawk. c. 36 : R. v. Jennings, R. & R. 
388; 1 Stark. 311.^ See 7 d- 8 G. 4, c. 28, 6*. 6. By stat. 6 G. 4, 
c. 25, 8. 4, the benefit of the allowance of clergy was restricted to the 
individual charge upon wliich it was allowed ; and now, a previous 
conviction can only be pleaded in bar of any subsequent indictment 
for the felony of which the defendant has previously been convicted. 
See 4 Bl. Com. 336 ; 2 Hale, 251 ; Vaux's case., 4 Co. 45 (t. A plea 
of auterfois convict, which shows that the judgment on the former in- 
dictment has been reversed for error in the judgment, is not a good 
bar to another indictment for the same ofience. Reg, v. Drury, 3 
C. ik K. 190. 

The same rules apply generally to this plea as to the plea of auter- 
fois acquit. 

Analogous to the defences of auterfois acquit and auterfois convict, 
is the defence that the defendant has before been convicted or dis- 
charged under the stat. 24 25 Viet. c. 100, ss. 44, 45. The 44th 

section enacts, that “ if the justices on the hearing of any case of 
assault or battery upon the merits, where the complaint was preferred 
by or on the behalf of the party accused, under either of the last two 
preceding sections (ss. 42, 43), shall deem the offence not to be 
proved, or shall find the assault or battery to have been justified, or 
so trifling as not to merit any punishment, and shall accordingly 
dismiss the complaint, they shall forthwith {i. e. forthwith on the 
application of the defendant, who has a right to it ex debito justitiee ; 
Haticoch V. Soames, 28 L. J., M. C. 196 ; Costar v. Hetherington, ib. 
198 : see Tunnicliffe v. Teed, 5 C. B. 553 : Reg. v. Robinson, 12 Ad. & 
E. 672 ; 4 P. tfe X). 391) make out a certificate under their hands, 
stating the fact of such dismissal, and shall deliver the certificate to 
the party against whom tlie complaint was preferred. By s. 45, if 
any person against whom any such complaint, as in either of the last 
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three preceding sections mentioned, shall have been preferred by or 
on behalf of the party aggrieved^ shall have obtained such certificate, 
or, having been convicted, shall have paid the whole amount adjudged 
to be paid, or shall have suffered the imprisonment, or imprisonment 
with hard labour, awarded, in every such case he shall be released 
from all further or other proceedings, civil or criminal, /or the same 
cause. But by s. 46, the justices are prohibited from adjudicating on 
any assault or battery which they shall find to have been accom- 
panied by any attempt to commit felony, or which they shall think, 
from any other circumstance, to be a fit subject for prosecution by 
indictment, or in which any question arises as to the title to land, 
etc., or as to any bankniptcy, insolvency, *or execution. Tliis de- 
fence must be specially pleaded. The form of the plea may be as 
follows : — 

'‘'‘Ami the said J. S. in his o\m proper person cometh into court here^ 
and having heard the said indictment read^ saith^ that otir said lady the 
Queen ought not further to prosecute the said 'indictment against him the 
said J. S. in respect of the offence in the said imlictment mentioned^ 

because he saith that heretofore^ to wit., mi the day of , in the 

year of our Lord , at the parish of in the county of , he 

the said J. S. teas, upon the complaint of the said J. N., etc.., [reciting 
the information before the magistrates in the ])ast tense], convicted 
before the said A. B., clerk., ami the said (1 I)., esqidre., two of her 
Majesty's justices of the peace in and for the said county., for that hs 
the said J. S. did^ on^ etc.., at, etc., unlavfuUy assaidt and heat the said 
J. N., in the. peace of our said lady the Queen then ami there being, con- 
trary to the statute in that case made and provided; and the said justices 
did then and there adjudge the said J. S. for this said offence to forfeit 
and pay the sum of bl. of lawful morwy of Great Britain / and, in de- 
fault of immediate payment of the. said sum of 51. by the said J. S. as 
aforesaid, they the said justice^i did adjudge the said J. S. to be im- 
prisoned in- the house of correction for the said county for the space of 
two calendar months, unle^ss the said sum of 51. should be somier paid ; 
and the. said justices did direct that the said sum of 51. should be jKiid 

to E. F., one of the overseers of the. poor of the parish of aforesaid, 

in which parish the said offence was committed, to be by him applied 
according to the directions of the statute in that case made and pro- 
vided ; as by the record of the said conviction more fully and at large 
appears ; which said judgment and conviction still remains in full force 
aivd effect, and not in the least reversed or made void. And the said 
J. S. further saith, that the assault and battery of the said J. N., of 
which he the said J. S. was so convicted as aforesaid, a/nd the wounding 
of the said J. N. in the said indictment mentioned, are one and the same 
assault and battery, and not other and different. And he the said J. S. 
further saith, that he the said J. S. hath duly paid the whole amount of 
the said sum of 51. so adjudged by the said justices to be paid under the 
said conviction as aforesaid to the said E. F., ete., being such overseer 

of the said parish of ae aforesaid. And this he the said J. S. is 

ready to verify / wherefore he prays judgment if our said lady the 
Queen ought further to prosecute the said indictment against him the 
said J. S. in respect of the said offence in the said indictment mentioned, 
and that he the said J. S. may. be dismissed and discharged from the 
same. And as to the feUmy aforesaid in the said indictment mentioned, 
the said J. S. saith that he is not guilty thereof, and therefore he puts 
himself upon the country," etc. If the complaint was dismissed by 
the justices, the plea must be framed accordmgly. 
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The replication may be a« followg : — “ And hereupon A. B., [the 
clerk of the peace, or clerk of arrai^s,] who prosecutes for our said 
lady the Queen in this behalf says^ that by reason of anything in the 
said plea of the said J. S. above pleaded in bar alleged^ our said lady 
the ^een ought not to he preclvded from j^secuting the said indictment 
against the said J. S. ; because he says ttuit there is not any record of 
the said supposed c(mviction^ in manner and form as the said J. S. hath 
above in his said plea alleged ^ ami this he the said A. B. prays may 
be inquired of Inf the country etc. In the case of a dismissal of tlie 
complaint by tlie justices, the replication should traverse the fact of 
the granting of the certificate. See Reg. v. Robinson^ 12 Ad. & E. 
672 ; 4 Per. d D. 391 : *Reg. v. Walker, 2 M. & Rob. 446. It was 
decided in the latter case, that a plea of a conviction or acquittal 
under tlie 9 G, 4, c. 31, ss. 27, 28, of which the 24 d 25 Viet, c, 100, 
ss. 44, 45, arc in substance a re-enactment, is a bar to an indictment 
for a felonious stabbing, etc., in the same transaction ; for the justices 
are to determine whether the assault was accompanied by any 
felonious transaction, and their decision on that point is final. Req. 
V. ElringUm, Q. B., M. T., 1861, acc. The production of the certifi- 
cate is of itself sufficient eviilence of the discharge by the justices, 
without proof of their signature or official character. 8 & 9 Viet. c. 
113, s. 1. 

In like manner, the act for the speedy trial and punishmept of 
juvenile oftenders, 10 <0 11 Viet. c. 82, which empowers two justices 
summarily to convict persons not aliove fourteen years of age of 
simple larceny, and to dismiss the accused altogether (giving a cer- 
tificate of the fact of dismissal), if they deem it expedient not to 
indict any punishment, contains a proviso, in s. 3, that “ every person 
who shall have obtained such certificate of dismissal as aforesaid, and 
every person who shall have been convicted under the authority of 
this act, shall be released from all further or other proceedings for 
the same cause.” 

3. Auterfois Attaint, 

Before the recent stat. 7 d 8 G. 4, c. 28, s. 4, if a man were at- 
tainted of treason or felony, whilst the attainder remained in force he 
could not, with certain exceptions, be indicted for another felony, 
whether such other felony were committed before or after his at- 
tainder ; because, being already attainted, and therefofe dead in con- 
templation of’ law, and his pro])erty forfeited, a prosecution for any 
other offence was considered useless. But now attainder is no bar, 
unless for the same offence as that charged in the indictment, 1 db % 
G. 4, c. 28, s. 4, and in effect the plea of autetfois attaint is at an end. 
4 Bl. Com. 337, n. 

The same rules apply to this nlea as to the plea of auterfois acquit, 
with respect to the pleading ana production of the record, the aver- 
ments ot identity, and the proceedings on the plea at the trial. 

4. Pardon. 

A pardon may be pleaded in bar to the indictment ; or, after ver- 
dict, m arrest of judgment ; or, after judgment, in bar of execution. 
But it must be observed, that it is necessary to plead it at the first 
opportunity the defendant may have of so doing ; if, for instance, he 
have obtained a pardon before arraignment, and, instead of pleading 
it in bar, he plead the general issue, he shall be deemed to have waived 
the benefit of it, and cannot afterwards avail himself of it in arrest 
of judgment. R. v. Norris, 1 Roll. Rep. 297 ; 2 Keb. 26. What haq 
now been mentioned, however, relates to the Queen's pardon only ; 



General Issue. 


127 

for a statute pardon need not be pleaded, Fost 43 ; Staundf. 103 a ; 
3 Iiist 234 ; Plowd. 83, 84, unless there be exceptions in it ; 2 i/o/e, 
262 ; 3 Inst. 334 ; nor can the defendant lose the benefit of it by his 
own laches or negligence. 

Formerly pardon could only be pleaded under the great seal ; Lord 
Wanoick's case^ 13 St. Tr, 1016 : Ji. v. GuUy^ 1 Leach^ 98 ; Bull v. 
Tilt, 1 B. P. 199 : H. v. Beaton, 1 W. Bl. 479 : R. v. Miller, 

2 W, BL 799 ; Bulloch v. Dodds, 2B^db Aid. 268 ; in which case the 
letters patent are set out with iirofert, and the plea concludes thus : — 
“ By reason of which said letters patent, the said J. S. prays that by 
the court here he may he dismissed and discharged from the said pre^ 
mises in the said indictment specified.'' But now, in the case of a free 
or conditional pardon, under the Queen's sign manual, countersigned 
by one of the secretaries of state, the discharge of the offender from 
custody in the former case, or the pcrfi»rinance of the condition in 
the latter, has the eftect of a pardon under the great seal as to the 
felony for which the pardon is granted, but will not prevent or miti- 
gate the punishment in any subsequent conviction for any felony 
committed after the granting any such pardon. 7 8 Cr. 4, c. 28, 

s. 13. See G G. 4, c. 25, s. i ; 9 6r. 4, c. 32, s. 3 : Reg. v. llarrod, 
2 C. d K. 294. If there be any variance in the description of the 
offence or party between the pardon and the indictment, it may be 
mad^ good in the plea, by averments of identity, in the same manner 
as in the plea given ante, p. 126. 


Sect. 6. 

GENERAL ISSUE. 

The general issue is pleaded by the prisoner viva voce at the bar, 
in these words, “ not guilty /’ by Which plea, without further form, 
every person, not having privilege of peerage, upon being arraigned 
upon any indictment for treason, felony or piracy, is deemed to have 
])ut himself upon the country for trial. 7 8 G. 4, c. 28, s. 1. And 

if any person being arraigned upon, or charged with, any indictment 
or informatioi#for treason, felony, piracy, or misdemeanor, shall stand 
mute of malice, or will not answer directly to the indictment or in- 
formation, the court may order the proper officer to enter a plea of 
not guilty” on behalf of such person ; and the plea so entered shall 
have the same force and effect as if such person had actually pleaded 
the same. 1 & ^ G. 4, c. 28, s. 2. A prisoner who had been pre- 
viously tried and convicted, but whose trial was deemed a nullity on 
account of some informality in swearing the witnesses, was again 
arraigned upon an indictment for the same offence, ana refused to 
plead, alleging that he had been already tried ; Littledale, J., and 
Vaughan, B., ordered a plea ofinot guilty to be entered for him under 
this section. R. v. Bitton, 6 C. d P. 92. A person deaf and dumb 
was to be tried for a felony : the judge ordered a jury to be impanelled, 
to try whether he was mute by the visitation of God ; the jury found 
that he was so : they were then sworn to tiy whether he was able to 
plead, which they found in the affirmative, and the defendant hy a 
sign pleaded not guilty : the judge then ordered the jury to be im- 
panelled to try whether the defendant was now sane or not, and, on 
question, directed them to say whether the defendant had suffi- 
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cient intellect to understand the course of the proceedings, to make a 
proper defence, to challenge the jurors and comprehend the details of 
the evidence, and that if they thought he had not, they should find 
him of non-sane mind. R. v. Pritchard^ 1 C,dt P. 303. When the 
record is made up, the general issue appears upon it thus : — ^^And he 
the mid J. S., forthwith being demand^ concerning the premises in the 
said Indictment above specified and charged upon him^ how he will 
acquit himself thereof saith^ that he is not guilty thereof" And the 
similiter is then* added thus : “ And J. N. [the clerk of the peace, or 
clerk of arraigns], who prosecutes for our said lady the Queen in this 
behalf doth the like. Therefore let a ju'^ come" etc., so proceeding 
with the award of the venire. Where a prisoner has pleaded guilty to 
a charge of felony, and sentence has been passed upon him, he cannot 
afterwards retract his plea apd plead not guilty. Reg. v. Sell. 9 C, 
& P. 346. 

In informations, and in indictments for not repairing roads and 
bridges, etc., where the defendant is allowed, ex gratia^ to appear by 
attorney, the general issue is regularly ingrossed, and filed with the 
proper officer, it is in form thus : “ Ami the said J. S., by A. B. his 
attorney cometh into court here^ and^ having heard the same indictment 
[or information'^ read^ saith^ that he is not guilty of the said premises 
in the said imlicimcnt [or infortnatimi] above specified ami charged 
upon him ; and of this the said J. S. puts himself upon the country.'' 
Afterwards, in making up the record, the similiter is added thus : 

And J. N., who prosecutes for our said lady the Queen in this behalf 
doth the like" if it be pleaded, to an indictment at the assizes or 
sessions ; but if to an indictment in the Queen’s Bench, then thus : 
“ And Christopher Robinson^ esguirCy coroner and attorney of our said 
lady the Queen^ in the court of our said lady the Queen, before the 
(iuem hen'selfwho prosecutes for our said Imly the Queen In this behalf 
doth the like /” or, if to an information, then thus : “ And the said 
attorney -general [or coroner ami attorney^ of oiir said lady the Queen, 
loho ftrosecutes as aforesaid for our said lady the Queen, doth the like." 

The general issue makes it incumbent upon the prosecutor to prove 
every fact and circumstance constituting the offence, as stated in the 
indictment or information. On the other hand, the defendant may 
give in evidence, under tfhis plea, not only every tiling which negatives 
the allegations in the indictment, but also all matter^of excuse and 
justification. 
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CHAPTER V. 

TRIAL, JUDGMENT, NEW TRIAL, WRIT OF ERROR, ETC. 

Sect. 1. Trials p. 129. 

2. Verdict and Judgment^ p. 150. 

3. New Trials p. 158. 

4. Court for Ormm. Cases Reserved^ p. 161. 

5. Writ of Error, p. 165. 


Sect. 1. 
trial. 

Arraignment.'] — The arraignment of prisoners, against whom true 
bills for indictable offences have been found by the grand jury, con- 
sists of three parts : first, calling the prisoners to the bar by name ; 
secondly, reading the indictment to him ; thirdly, asking him whether 
he be guilty or not of the offence charged. It was formerly the prac- 
tice to require the prisoner to hold up his hand, the more completely 
to identify him as the person named in the indictment, but the cere- 
mony, which was never essentially necessary, is now disused ; and the 
ancient fonn of asking him how he will be tried is also obsolete. The 
prisoner is to be brought to the bar without irons, shackles, or other 
restraint, unless there be danger of escape ; and ought to be used with 
all the humanity and gentleness which is consistent with the nature of 
the thing, and under no terror or uneasiness other than what proceeds 
from a sense of his guilt or the misfortune of his present circumstances. 
2 Nawte. c. 28, 8. 1. In Layer's case, 6 Tr. 230, a distinction was 
taken between the time of arraignment and the time of trial, and the 
prisoner was ooliged to stand at the bar in irons during his arraign- 
ment ; but the ruling in that case is at variance with the authority of 
all the expositors of the common law. The Mirror, c. 5, «. 1, (54), 
says, “ It is an abuse that a prisoner is laden with irons, or put to pain 
before attainted of felony.” Britton, c. 5, fo. 14, says, “ If felons 
come in judgment to answer, etc., they shall^e out of irons and all 
manner of bonds, so that their pain shall not take away any manner 
of reason, nor constrain them to answer but at their free will.” See 
also 3 Inst. 34, where Lord Co%e cites Bracton, 1. 3,/. 137 ; Staundf 
P. C. 78 ; and a decision of the judges, 8 Edw. 2 ; also Hale's Sum. 
212. Formerly, if a defend anf wished to plead auterfois m^guit', he 
was entitled to have the indictment so slowly read that he might take 
it down, and so state it correctly in his plea — the prisoner, in cases of 
treason or felony, by the common law, not being entitled to a copy 
of the indictment ; but now the stat. 14 efi 15 Viet. c. 100, s. 28, 
renders it unnecessary to say anything more in a plea of auterfois 
ojcquit, than that the prisoner was heretofore lawfully acquitted of the 
offence charged ; and it is a constant practice for the courts, in all 
cases where the prisoner’s counsel deems it material to the defence of 
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the prisoner, as a favour, to allow a copy of the indictment, or of 
such parts of it as it may be necessary for him to examine. If the 
prisoner be charged upon an indictment and also upon an inquisition 
for the same offence, he may be arraigned and tried at the same time 
upon both ; 1 Ea%t^ P. C. 371 ; and where several defendants are 
charged in the same indictment, they ought all to be arraigned at 
the same time. Kel. 9. As soon as the indictment has been read to 
the prisoner,* the clerk of the arrai^s' or officer of the court demands 
of him, — How say you^ Arc you guilty or not guilty f If the prisoner 
pleads guilty, and it ap})Gars to the satisfaction of the judge that he 
rightly comprehends the effect of his plea, his confession is recorded, 
and sentence is forthwith passed, or he is removed from the bar to 
be again brought up for judgment. The course of proceeding where 
the defendant pleads to the jurisdiction, pleads in abatement, pleads 
specially, or raises an issue in law by demurrer, has been already 

fully explained, [ylnfe, Cha}^ IF.] If the prisoner, when called 
upon, makes no answer, or will not answer directly, the court may, 
as we have seen {ante^j). 127), order the proper officer to enters plea 
of not guilty ; 7 tfc 8 Geo. 4, c. 28, s. 2 ; out formerly the conse- 
quences of standing obstinately mute in cases of felony, were for- 
feiture of goods, and peine forte et dure ; Hale's Sum. 227 ; and by 
12 Geo. 3, c. 20, judgment as in a plea of guilty. Where it is a 
matter of doubt whether or not a prisoner be mute of malice, the 
court may direct the jury to be forthwith impanelled and sworn, to 
try whether the prisoner be mute of malice, or ea; visitatione Dei, and 
such jury may consist of any twelve men who may happen to be 
present. The form of the oath to the jury in such a case may be as 
follows : — “ You shall well ami truly try, whether A. B. the prisoner at 
the bar who stands charged with fekmy, is mute of malice, or by the 
visitatwu of God, and a true verdict give according to the evidence : so 
help you Gml." If a person be found to be mute ftr visitatione Dei 
the court in its discretion will use such means as may be sufficient 
to enable the prisoner to understand the charge and make his answer ; 
and if this be found impracticable, a plea of not guilty should be 
entered and the trial proceed. 1 Chit. Grim. L. 417. See the case 
of a deaf person, who could not be induced to plead ; R. v. Steel, 1 
Leach, C. C. 451 ; of a person deaf and dumb ; R. v. Jones, 1 Leach, 
C. C. 102 : R. v. Pritchard, 7 C. & P. 303, infra ; and see 1 Russ, on 
Crimes, 6, n. The stat. 39 40 G, 3, c. 94, s. 2, extended by 3 4 

Viet, c. 54, s. 3, provides, that if any person indicted for any offence 
shall be insane, and shall upon arraignment be found so to be by a 
juiy lawfully empanelled for that purpose, so that such person can- 
not be tried upon sucl^ indictment, it shall be lawful for the court 
before whom any such" erson shall be brought to be arraigned, to 
direct such finding to be recorded, and thereupon to order such person 
to be kept in strict custody until her Majesty's pleasure shall be 
known. The form of oath to be administered to the jury to try 
whether a prisoner refusing to plead be non compos or not, is the 
following : — “ You shall diligently inquire and true presentment make 
for and on behalf of our sovereign lady the Quern whether A. B., the 
defendant who stands indicted for a misdemeanor, he insane or not, and 
a true verdict give according to the best of your understanding : so help 
you God'' In the case of Reg, v. Goode, 7 Ad, & E, 536, where the 
prisoner was tried at bar in the Queen's Bench for using seditious 
tankage against the Queen in her presence, it was held that the jury 
mi^it form their own opinion as to the state of the prisoner's mina, 
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when arraigned from his demeanour during the inquest, without any 
evidence being given on the subject : but under ordinary circum- 
stances it is usuA for the judges to require some evidence as to the 
prisoner’s then state of mind. Where a prisoner appeared to be 
deaf, dumb, and also of non- sane mind, Alderson^ B., put three dis- 
tinct issues to the jury, directing the jury to be sworn separately on 
each : 1. Whether the prisoner was mute of malice or by the visita- 
tion of God : 2. Whether he was able to plead : 3. Whether he was 
sane or not : and on the last issue they were directed to inquire 
whether the prisoner was of sufficient intellect to comprehend the 
course of the proceedings on the trial, so as to make a proper de- 
fence, to challenge a juror he might wish to object to, and to under- 
stand the details of the evidence. Rex v. Pritchard^ 7 C. <& F. 303. 
And in the case of Reg. v. Wfieeler^ Central Criminal Court, May 12, 
1852, where the prisoner was indicted for the murder of his mother, 
and on his arraignment said he was “ not guilty,” Platf^ B., on the 
motion of the prisoner’s counsel, directed the jury to be sworn to 
inquire whether the prisoner was in a tit state of mind to plead to 
the indictment, and it appearing from the evidence that the prisoner 
seemed to understand the nature of the crime for which he was in- . 
dieted, but that he seemed unable to understand the distinction be- 
tween a plea of “ guilty” and of “ not guilty,” the jury, at the sug- 
gestion of the learned judge, returned a verdict that the prisoner was 
of unsound mind and incompetent to plead. From the earliest times 
it has been the law, that where a prisoner, though he may have been 
perfectly sane when he committed the offence for which he was 
indicted, was found to be insane at the time of arraignment, he 
shall not be arraigned for it, for he is not in full possession of his 
senses, so as to be capable of pleading to the indictment with due 
caution, or doing what is necessary for his defence. 4 Bla. Corn. 24. 
[As to the proceedings on the trial of a person 7ion compos., see ante, 
1 ). 16.] AVhere the jury are sworn in the nature of an inquest of 
office, to inquire whether or not a prisoner is sufficiently sane to 
plead to the indictment, the court directs the finding to be recorded ; 
and the following is the form of the record of the finding : — 

Middlesex : — T/te Queen against J. G. — Tim defendant being 
brought here into court., in the custody of the keeper of her Majesty's 
gaol of Newgate^ by virtue of a writ of habeas corjius, it is ordered 
that the said vrrit and the return made thereto be filed / and the i^aid 
defendant is now Imre in court arraigned upon the indictment found 
against him in this court for certain misdemeanors., in speaking and . 
publishing certain scandalous and seditious words of and concerning ovr 
sovereign lady the Queen^ and is asked by the "Court here wfmiher he be 
guiUy of tim premises cluirged upon him by itm said indictment or not. 
Whereupon the said defendant doth refuse to answer to the said indict- 
ment; and it appearing to this court that tim said defendant may be 
insane^ so that he cannot he tri^d upf/n the said indictment ; therefore^ 
on the prayer of Sir William A therton., knight, Imr Majejily's attorney • 
genered, it is ordered that a jury in this behalf do immMately come 
Imre into cemrt, to try and inquire for and on behalf of our sovereign 
lady the Queen, whether the said defendant he insane or not. And 
immediate^ thereupon, a jury being impanelled and returned for that 
purpose by the sheriff of the said county of Middlesex, come here into 
court, and being elected, tried, and sworn to speak the truth touching 
and concerning the premises aforesaid^ say upon their oath that the said 
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defendant is insane. And the said attorney-general^ for and on behalf of 
otir said sovereign lady the Queen^ prays the said court here that the 
find/mg of the said jury niay he recorded. It is thereupon ordered by 
the said court here^ i^it the said finding of the said jury be recorded^ 
and that the said defendant be kept in strict custody in the said gaol 
until her Majestfs pleasure in the premises shall be known. And the 
said defendant is now here in court re-committed to the custody of the 
keeper of the said gou)l^ ta be by him, kept in strict custody until her 
Majesty's pleasure shall he hnmtm. On the motion of the attorney- 
general : By the court. 

The mode of arraigning prisoners, where an indictment contains a 
charge, under 7 8 6r. 4, c. 28, s. 11, of a previous conviction for 

felony, is not altered by 14.tfe 15 Viet. c. 19, s. 9, defining the time of 
charging the jury with the count for the previous conviction ; and is 
explained by the court to be, first, to arraign the prisoner m the whole 
indictment^ and afterwards to give him in cha^e to the jury on the 
subsequent felony only. Reg. v. Key., 2 Den. C. C. 347 : Reg. v. Shuttle- 
worthy Ib. 351. \Seeposty Bk. //., Part F.j 

If the defendant pleads “ not guilty,” his plea is recorded by the 
officer of the court ; either by writing the words “ po. se,” an abbre- 
viation of the words •po7iit se super patriarriy or, as at the Central 
Criminal Court, by the word “ puts,” and W an entry in the minute 
book of the Court, see Reg. v. Newmariy 2 Den. C. C. 392. 

It may be necessary to add, that no trial for felony can be had ex- 
cept in the presence of the prisoner ; though it seems that a charge 
of misdemeanor may be tried, although the accused be not present, if 
he have previously pleaded. 8 Grim. L. Re}). 143. 

Where a defendant has been arrested abroad, under the Colonial 
Arrest Act, (> <0 7 Viet c. 91, for one offence, as to which the grand 
jury ignore tlie bill, he may be arraigned and tried for another offence. 
Reg. V. Phillpsy 1 F. efi F. 105. 

Defence in fo'i'md pauperis.'] — It is provided by the statute WH. 7, 
c. 12, that every poor person, having cause of action or suit, shall 
have a writ original or subpoena, without paying for sealing or writing 
the same, and that the chancellor shall assign clerks to write, and 
counsel the attorney for the same, without taking reward ; and that 
BO shall the justices of the King’s Bench and Common Bench, the 
barons of the Exchequer, and all other justices in courts of record 
where such suit shall be. This enactment applies as well to criminal 
as to civil cases : Com. Dig.y Forma Pauperis. Where, therefore, it 
appears that a poor person is not worth five pounds after all his debts 
are paid, except his wearing apparel, he may be allowed to appear 
and defend himself in the Queen’s Bench against an indictment in 
forma pauperisy without paying the usual fees to the officers of the 
court. R. V. Wrighty 2 Sir. 1041. So a woman indicted by her hus- 
band for a misdemeanor has been admitted to defend in forma pau- 
peris ; Com. Dig.y Forma Pauperis / and a person convicted of per- 
jury and outlawed for forgery, has been admitted to plead the king’s 
pardon as a pauper. R. v. Morgany 2 Stra. 1215. A prisoner against 
whom a bill of indictment was found for felony, which was removed 
into the King’s Bench by certiorariy was allowed to appear and defend 
there in forma paupetns ; R. v. PagCy 1 Dowl. 507 : R. v. Simsy Tidd's 
N. Prac. 64 ; and this course is allowed even where the indictment 
has been removed by certiorari at the instance of the defendant him- 
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self. 1?. V. Nicholson^ 8 Dowl P. C. 489. In the case of Reg, v. Stokes^ 
1 Den, C, C. 307 ; 3 C. €& K, 189, where the prisoner was convicted 
at the assizes, an application was made, on petition and affidavit, to 
Parke^ B., at chambers, for leave to sue out a ^it of error in forma 
pauperis ; that learned judge intimated that he had never known a 
writ of error under such circumstances, though he was by no means 
prepared to say that it could not be granted ; ultimately the case was 
argued as a crown case reserved. It seems, however, that the court 
may admit persons to sue in forma pauperis at any time. Com, Dig.^ 
Forma Pauperis, By 5 6 W. & M. c, 21, and ^ & \0 W, 3, c, 35, 

persons suing or defending in forma pauperis are exempt from stamp 
duties ; a pauper, therefore, would be entitled to his writ of error 
without the stamp duty of twenty shillings payable in ordinary cases. 
The petition to be admitted to defend an indictment as a pauper may 
be in the following form : — 

“ To the Right lion. Sir Alejxander James Edmund Corkhum^ Bart,^ 
Lord*Chief Justice of her MajeMfs court of Queen's Bench^ and the 
rest of the Honourable Justices of the same courts — The humble j^etition 
of A. B., ete., showeth^ That at a session of oyer ami terminer and gaol 
delivery., hoUlen for the jurisdiction of the Central Criminal Courts in 
the month of December, 1857, an indictment for perjunf was jyref erred 
against your petitioner, which imlictment was, by the graml jury then 
and there found to be a true bill; and that In Hilary term last, the 
said indictment was removal Iry writ of certiorari into the court of 
Queen's Bench / but your jwtitioner being very poor, is utterly unable 
to def(ml himself against the said imlictment, without an order from this 
honourable court to enable him to defend the same in formal pauperis, 
your petitioner not being v)orth five pounds in the world besides his wear- 
ing apparel, and all his just debts being paid. Your petitmier therefore 
humbly prays your lordships loill be pleased to ad7nit him a pauper, to 
defend the said indictment: And your petitioner shall ever pray," etc. 

The affidavit to verify the foregoing petition may be as follows : — 

“ In the. Q. B. — The Queen on the jyrosecution of A. B. against C. D. 
— I, C. D., the above-named defendant, nuike oath and say, that 1 am 
7wt worth five pounds in the world, save and except my wearing apj)arel. 
Sworn, etc. C. D.” 

This petition is usually presented to a judge at chambers, but it 
may be presented in court ; and on the prayer of the petition being 
granted, a rule is drawn up by the judge’s clerk, mentioning the name 
of the counsel and attorney assigned for the defence, which must be 
produced when the pauper requires anything to be done without pay- 
ment of fee^ R. V. Dugdale, Comer's Cr. Prac. 167. 

The court will in some cases allow poor ])erson8 to prosecute in 
forma pauperis, but they will not do so on the common affidavit of 
poverty ; such an application can only be granted on special grounds, 
upon the certificate of counsel, in addition to the foregoing petition 
and affidavit. Com. Dig., Forma Pauperis : R. v. Wilkins, 1 Dowl, 
536. 

Under peculiar circumstances, and usually in indictments for murder 
at the assizes, whe^ the prisoner is not defended by counsel, the 
court will request some member of the bar present to give his hono- 
rary services to the prisoner. 
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The prisoner having put himself upon the country, the 
next proceeding is to call the petty jurors, which the clerk of arraigns 
does in the following or like terms : — 

“ You good mew, wlu) are returned and impanelled to try the isme 
joined hetwem owr sovereign lady the Queen and tlte prisoners at the har^ 
answer to your names and save your fines^^ [then calling the jurors by 
name.] It is not necessary in point of law that the names should be 
called over in the order in which they stand on the panel, although it 
is generally proper to do so ; it is not, therefore, ground of error that 
the names arc not so called over. Mansell v. Reg.^ % E,& 

1 Dears. A B. C. C. 376. 

The Jury Act, 6 G. 4, c. 50, defines the qualifications of jurors ; s. 1 
enacting, that every man [except as hereafter excepted, see infra"] 
between the ages of twenty-one and sixty, residing in any county in 
England, who shall have in his own name or in trust for him, within 
the same county, \QL by the year above reprises in lands or tene- 
ments, whether of freehold, copyhold, or customary tenure, or of an- 
cient demesne, or in rents issuing out of any such lands or tenements, 
or in such lands, tenements, and rents taken together, in fee simple, 
fee tail, or for the life of himself or some other person ; or who shall 
have within the same county 201. above reprises in lands or tenements 
held by lease for an absolute term of twenty-one years or more, or 
for any term of years determinable on any lile or lives ; or who, being 
a householder, shall be rated or assessed to the poor rate, in Middle- 
sex, on a value not less than 30/., or in any other county on a 
value not less than 20/. ; or who shall occupy a house containing 
not less than fifteen windows ; shall be (jualified and liable to 
serve on juries for the trial of all issues joined in any of the Queen’s 
courts of record at Westminster, and in the superior courts, both civil 
and criminal, of the three counties palatine, and in all courts of assize, 
nisi prius, oyer and terminer, and gaol delivery, such issues being 
respectively triable in the county in which every man so qualified 
respectively shall reside, and shall also be qualified and liable to serve 
on grand juries in’eourts of sessions of the peace, and on petty juries 
for the trial of all issues joined in such courts of sessions of the 
peace, and triable in the county, riding, or division, in which every 
man so qualified respectively shall reside ; and that every man 
(except in cases within the exceptions) being within the aforesaid 
ages, residing in any county of Walc.s, and being there qualified to 
the extent of three-fifths of any of the foregoing qualifications, shall 
be qutilificd and shall be liable to serve on juries [in the respective 
courts named] in every coimty of Wales in which every man so 
qualified shall reside. 

By the 5 tfi 6 W. 4, c. 76, s. 121, it is provided that every person 
being a burgess of any borough wherein there shall be a separate 
quarter sessions of the peace, shall be qualified and liable to serve on 
grand juries in such borough, and also upon juries for tlie trial of all 
issues joined in any court of quarter; sessions of the peace triable 
within the borough of which such person shall be a burgess. 

The under- mentioned persons are, by 6 G. 4, c. 60, s. 2, exempt 
from serving on juries : — Peers ; the judges of the courts at Westmin- 
ster ; clergymen in holy orders ; priests of the Roman Catholic faith, 
who have taken and suDscribed the oaths and declarations required by 
law ; persons who teach or preach in a congreglition of Protestant 
Dissenters, whose place of meeting is duly registered, and who follow 
no secular occupation, except that of schoolmaster, producing a cer- 
tificate of some justice of the peace of tlieir having taken the oaths 
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and subscribed the declaration required by law ; seijeants and bar- 
risters at law actually practising ; members of the society of doctors 
of law, and advocates of the civil law actually practising ; attorneys, 
solicitors, and proctors actually practising, and having duly taken out 
their annual certificates ; officers of any such courts actually exercising 
the duties of their office ; coroners, gaolers, and keepers of houses of 
correction ; members and licentiates of the Royal College of Phy- 
sicians in London, actually practising ; surgeons, being members of 
the Royal College of Surgeons, in London, Edinburgh, or Dublin, and 
actually practising ; apothecaries, certificated by the Apothecaries’ 
Company, and actually practising ; officers of the navy or army on 
full pay ; pilots licensed by the Trinity House, at Deptford Strond, 
Hull, or Newcastle-upon-Tyne, and masters in the buoy or light 
service of these corporations, and pilots licensed by the lord warden 
of the Cinque Ports, or by statute or charter in any other port ; 
household servants of her Majesty ; officers of customs or excise, 
sheriffs’ officers, high constables, and parish clerks. No Justice of the 
peace* shall be summoned or impanelled as a juror to serve at any 
sessions of the peace for the jurisdiction of which he is a justice, la.^ 
s. 48. No man not being a natural-born subject of the Queen is or 
shall be qualified to serve on juries or inquests (unless in excepted 
cases, see Juries de Medietate^ post, p. 138) ; and no man who hatli been 
or shall be attainted of any treason or felony, or convicted of any 
crime that is infamous, unless he shall have obtained a free pardon, 
nor a man who is under outlawry or excommunication, is or shall be 
qualified to serve on juries or inquests in any court on any occasion 
whatever. Id, s. 3. 

The members of municipal councils, and tlie justices, town clerks, 
and treasurers of boroughs, are also disqualified from serving on any 
jury summoned in the borough, and exempt from serving on any jury 
summoned in the county within which their borough is situate ; and 
all burgesses of a borough having a separate court of quarter sessions 
of the peace are also exempt from serving on petty juries at any court 
of general or quarter sessions of the peace in the county in whitli such 
borough is situate. 5 6 W, 4, c. 76, s. 122 ; see ante,p. 67. 

The mode of preparing jury lists, returning the names of persons 
qualified as jurors, making up the jury book, and summoning the 
iuries, in counties, is pointed out by 6 G. 4, c. 50, ss, 4, 6, 8, 10, 12, 
14, 20, 22, 25. 

The clerk of the peace in every county, riding and division in 
England and Wales, is required, in tlie first week in July in every 
year,, to issue his warrant to the high constables, commanding them 
to issue their precepts to the churchwardens and overseers of the poor 
of the several parishes within their respective constable wicks, requir- 
ing them to return a list of ^11 men residing within their parishes and 
townships, qualified and liable to serve on juries. The high con- 
stables, within fourteen days after the receipt of such warrant, make 
out their precepts accordingly*; and the churchwardens and overseers 
make out their lists, and fix a copy on the cliurch door on the three 
first Sundays in September : and at a special petty sessions, held in 
the last week in September, these lists are produced, and the justices 
then strike out the names of any persons not qualified, or not able to 
serve by reason of any infirmity, or they insert the names of any qua- 
lified persons omitted ; and the lists, duly corrected and allowed by 
the justices present at such petty sessions, are tlien delivered to the 
high constable, who is to deliver them to the court of quarter sessions 
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at the next session. The lists are then copied into “ The jurors' hooJe" 
by the clerk of the peace, which book is delivered by him to the 
sheriff, to be used from the 1st of January, for one year. . Ss. 4, 6, 8, 
10 , 12 . 

The 20th section of the same act provides, that the court of King’s 
Bench, and all courts of oyer and terminer, gaol delivery, the superior 
criminal courts of the three counties palatine, and courts of sessions of 
the peace in England, and all courts of great sessions and sessions of 
the peace in Wales, shall respectively nave and exercise the same 
power and authority as they have heretofore had and exercised, in 
issuing any unit or prece 2 )t^ or in making any award or order, orally 
or otherwise, for the return of a jury for the trial of any issue before 
any of such courts respectively, or tor the amending or enlarging the 
panel of jurors returned for the trial of any such issue ; and the return 
to every such writ, precept, award or order, shall be made in the 
manner heretofore used and accustomed in such courts respectively, 
save and except that the jurors shall be returned from the body of the 
county, and not from any hundred, or any particular venue withhi the 
county, and shall be qualified according to this act. 

Before the justices of assize go their circuits, they issue their pre- 
cept, signed and sealed, to the sheriff, to cause all persons bound to 
attend at the assizes to appear before them on an appointed day, and 
requiring him (among other things^ to return a competent number of 
good and lawful men of the body ot the county, (pialified as jurors ac- 
cording to law ; and the judges are empowered by the stat. 6 G. 4, 
c. 50, s. if they think lit, to direct the sheriff to summon and im- 
panel such number of jurors, not exceeding one hundred and forty- 
ibur, as such judges shall think fit to direct, to serve indiscriniinately 
on the criminal and civil side^ dividing them into two sets, the first to 
serve at the beginning of the assizes, for such time as the judge may 
direct, and the second to serve for the residue of such assizes. (For 
forms of judges' precepts to the sheriff y see 4 Chitt. Grim. L. 171, 174.) 
The statute further provides, that the sheriff, upon the receipt of the 
writ Qpvenire facias and precept for the return of jurors, shall return 
the names of men contained in the jurors’ book for the current year, 
and no others ; s. 14. And it may be added, that the jurors must be 
summoned ten days at least before the day on which they are required 
to attend *, s. 25. 

Where a crown case is to be tried at 7ii8i ptrius in the countiy, the 
writs of venire facias juratoreSy and distringas juratoreSy which con- 
stitute the jury process, are made out by the attorney, who ingrosses 
them on parchment, indorses on them his name and address, and, on 
j)ayinent of a fee of 8c?. on each, gets them signed, sealed, and 
entered at the crown office. The writ of venire is usually retunied in 
town, by the under-sheriff’s agent in towif, and annexed to the record. 
The distringas is returned at Jhe assizes, and annexed to the record 
there. The common form of the writ venire facias juratores is as 
follows : — 

Vieixyritty hy the grace of God of the United Kingdom of Great 
Britain and Ireland QiieeUy Defender of the Faithy to the Sheriff of 
Yorkshire.y greeting. We command you that you omit not hy reason of 
any liberty in your hailivneky hut that you cause to come before us ai 

Westminster [Reg, Or, Off. 6] on the — - day of twelve good and 

lawful men of the body of your county^ qualijied according to laWy by 
whom the truth of the matter may he the better knowHy and who, are not 
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of tJw kindred of , late of the parish of the Holy Trinity^ Kingston- 

upon-Hull^ labourer^ m, cte,, and T. R., etc.^ or any or either of them^ 
to try upon their oath^ whether the said J. S., M. S. and T. R., or any 
or either of them^ he guilty of a certain felony whereof they are indicted^ 
or not^ [here 8tat6 the substance of any issues on special picas, (if 
any) J oecause as tvell C. F. i?., esquire^ our coroner and attorney in our 
court before us^ who for us in this behalf prosecuteth^ as the said J. 8., 
M. S. and T. R. have thereupon jmt themselves upon the said jury^ and 
have you then there the name^ of the said jurors and this writ. Witness 
Sir Alexander James Edmund Cockbum^ Bart.^ at Westminster^ the 

ilay of , in the year of our Lord 1861 [the day on which 

the issue is joined, or the day of the last continuance previous to the 
award of distringas juratores. Reg. Or. Off. 6.] By the Court, 

The form of the writ of distringas juratores is as follows : — 

Victoria^ etc. [as above]. We command, you that you do not forbear 
by reason of any liberty in your bailiwick^ but that you distrain the 
bodies of (f) the several persons named in the panel annexed to this 
v^rit^ being the jurors summoned in our court before us^ between us ami 
J. S., etc.., late of the parish of the Holy Trinity., Kingston-upon~llull^ 
M. 8., etc.., an^T. R., etc., by all their lands and chattels in your 
bailiwick, so that they nor any one of them do jmt their hands to the 
same, until you shall have another command from us for that purpmse, 
and that you answer to us for the issues thereof, so that you rqay have 

their bodies before us at Westminster on the day of 'Snext, etc.,, 

[a day certain in the next ensuing term. Reg, Or. Off. 7] or before 
our jiistices assigned to hold the assizes in ami for the county of York, 

if they shall come before that tmie, that is to say, on the day of 

next, at the castle of York in the said county, according to the 

form of the statute in such case mcule and provided, trif upon their 
oath whether the said J. 8,, M. 8 . and T. R., or any or either of them, 
be guilty of certain felonies whereof thry are indicted, or not, [if any 
issues are joined on s])ccial pleas, the substance of them must He here 
stated,] and to hear their judgment for their many defaults, and have 
you there this writ. Witness, etc. [as above.] To be tested as on the 
day of the return of the venire. Reg. Cr. Off. 7. 

See the forms of these writs, Co. Ent. 373, 390 ; 4 Went. PI. 72 ; 
1 1 East, 509 ; 4 Chitt. Grim. L. 305. 

As to defects in jury process cured by verdict, see 7 G. 4, c. 64, s. 21. 

Special jury. important cases of misdemeanor, when the re- 
cord is in the Queen’s Bench, a special jury may be obtained on the 
motion of either prosecutor or defendant. It is enacted and declared, 
by 6 G. 4, c. 50, s. 30, that it is and shall be lawful for his Majesty’s 
court of King’s Bench, etc. at Westminiter respectively, and for the 
judges of the said courts of tl.« three counties palatine, and of the 
courts of great sessions in Wales, upon the motion of any prosecutor, 
relator, plaintiff or demandant, or of any defendant or tenant in any 
case whatsoever, whether civil or criminal, or on any penal statute, 
excepting only indictments for treason or felony, depending in any of 
the said courts, and the said courts and judges respectively are hereby 
authorized, in any of the cases before mentioned, to order and appoint 
a special jury to oe struck before the proper officer of each respective 
court, for the trial of any issue joined in any of the said cases, and 
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triable by a jury, in such manner as the said courts respectively have 
usually ordered the same, and every jury so struck shdl be the jury 
returned for the trial of such issue. As to the usual mode of striking 
a special jury, see Comer's Cr. Prac. 136. The fee to be paid to a 
special juror is such sum of money as the judge shall think just and 
reasonable, not exceeding a. guinea, unless in the case of a view ; 
sect. 35. The party applying for a special jury shall pay the fees for 
striking such j.ury, and all the expenses occasioned by the trial of the 
cause by the same, and shall not have any further or other allowance 
for the same upon taxation of costs, than such person or party would 
be entitled to in case the cause had been tried by a common jury, 

unless the judge before whom the case is tried shall immediately 
after the verdict certify under his hand, on the back of the record, 
that the same was a case proper to be tried by a special jury. It was 
thought that in a criminal case the judge would decline to certify : 
1 Es 2). 229 ; 1 Chitt Crim. L. 524 ; hut see Reg. v. Inhabitants of 
Pembridge^ 3 Q. B. 901, and Reg. v. Rowlands^ 2 Den. C. C. 364, 
371,(«). 

The jury process, in the case of a special jury, is in the same form 
as in the case of a common jury (siqrra)^ except that in the writ of 
distringas the names and descriptions of the special jurors, as in the 
reduced lists, are inserted after the asterisk (^), an^the words “ the 
several persons named in the panel annexed to this writ,” are 
left out. 

If sufficient special jurors are not in attendance, a tales for de- 
ficiency or default of jurors may be awarded, by warrant of the 
attonicy-gcnoral, for a tales de circunistantilms. [For tlie form and 
mode of olitaining tliis warrant, see Comer's Cr. Prac. 142.] It may 
be remarked, that if a rule be made for a special jury, and the parties 
{>roceod to trial before a common jury, the verdict cannot be after- 
wards impeached. 5 T. R. 456. 

Jury de medietate lingum.'] — The stat. 28 Edvj. 3, c. 13, provides, 
that in all manner of imiuests and proofs which be to be taken or made 
amongst aliens or denizens, be they merchants or other, as well before 
the mayor of the staple as before any other justices or ministers, 
although the king be party, the one half of the inquest or proof shall 
be denizens, and the other half of aliens, if so many aliens and 
foreigners bo in the town or place where such inquest or proof is to 
be taken, that be not jiarties, nor with the parties in contracts, pleas, 
or other quarrels, whereof such inquests or proofs ought to be taken ; 
and if there be not so many aliens, then shall there be put in such 
inquests or proofs as many aliens as shall be found in the same towns 
or places which be not thereto parties, nor with the parties, as afore 
is said, and the remnant of denizens, which be good men, and not 
suspicious to the one party nor to the other. And the stat. 6 G. 4, 
c. 50, s. 47, provides, that nothing in that act contained shall be con- 
strued to deprive any alien indicted •or impeached for any felony or 
misdemeanor of the right of being tried by ajury efe medietate Unguos^ 
but that on the prayer of every ^ien so indicted or impeached, the 
sheriff or other proper minister shall, by command of the court, return 
for one half of the jury a competent number of aliens, if so many 
there be in the town or place where the trial is had, and if not, then 
so many aliens as shall be found in the same town or place, if any ; 
and that no alien juror shall be liable to be challenged for want of 
freehold, or of any other qualification required by that act ; but every 
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such alien may be challenged for any other cause, in like manner as* 
if he were qualified by the act. This right, it will be observed, is 
limited to cases of felony and misdemeanor ; it does not exist in 
cases of high treason, aliens being improper judges of the breach of 
allegiance ; 4 Bla, Com. 352 ; though the crown may make a special 
grant to an alien to be tried for treasoix^by a jury whereof one half 
shall be foreigners. 2 Hawk. c. 43, s. 37. It is not necessary that 
the alien jurors should be natives of the country to which the prisoner 
alleges himself to belong ; Hale's Sum. 261 ; though some of the 
ancient awards of venire ordered that the aliens should bo of the 
country of which he appeared to be a native. An alien woman, who 
marries a British subject, is, by virtue of the stat. 1 &% Viet. c. 66, 
8. 16, naturalized, and is not, therefore, entitled to a jury de medietate 
linguoR. Reg. v. Maiming., 1 Den. C. C. 467. The proper time for an 
alien to claim the benefit is upon plemling., at the arraignment ; and 
the formal course of proceeding would be to enter a suggestion on 
the record, stating that the prisoner at the bar is an alien, and pray- 
ing a jury according to the statutes ; the entry of which is in the 
following form : — “ And forthwith being demanded eoiwerning the jyre- 
miaes in the said indictment above specified and charged upon hini^ 
A. B., how he will acquit himself thereof he saith that he is not guilty 
thereof., and thereof for good, and evil he puts himself etc. Aiul C. 1)., 
clerk of arraigns for the county aforesaid., who prosecutes for our said 
lady the Quem in this behalf doth the like. And thereupon the said 
A. B. says that he is an alien., and was horn in St. Sebastiany in Spahiy 
umler the allegiance of the Queen of Spain^ and he prays the vmt of our 
said lady the Queen to cause to come here twelve^ etc.y whereof one half 
to be of nativeSy the other of aliens, to try the issue of the said plea, 
according to the form of the statute in such case made and provided. 
And it is granted, to him, etc. Therefore, according to the statute afore- 
said, it is cornmamled to the sheriff that he cause to come here, etc,, 
twelve, etc., whereof half to be natives, the other half to be aliens, by 
whom, etc,., and because neither, etc., to recognize, etc,, because as well,'' 
etc. See Dyer, 144 b ; Hast. Entr. 204 ; 2 Hav)k. c. 43, s. 34 ; 2 
Hale, 271 : Rex v, D' Eon, 1 W. Bla. 517, and cases cited ; Reg. v. 
Manning, 1 Den. C. C. 467. 

It is said that an alien prisoner may challenge the array if such a 
jury be not returned, but this seems questionable. If he neglects to 
demand a jury de medietate until after the jury are sworn, he cannot, 
then or afterwards, take exception to the proceedings. Cro. Eliz. 869 ; 
1 Keb. 547 ; Bac. Abr. Juries, {E.) 8. 

Challenge of jurors.] — When a sufficient numbers of prisoners have 
pleaded, and put themselves upon the country, the clerk of the ar- 
raigns addresses the prisoners thus ; “ Prisoners, tf^^se good rnen that 
you shall now hear called are the jurors who are to pass between our 
sovereign lady the Quern and you upon your respective trials ; [or in 
a capital case, upon your life ami death /] if therefore you or any of 
you will challenge them or any of them, you must challenge them as 
they come to the book to be sworn, and before they are sworn, and you 
shall he heard." The officer then proceeds to call twelve jurors from 
the panel, calling each juror by name and address. Hereupon, and 
after a full jury has appeared, R. v. Edmonds, A B. <& Aid. 471, the 
proper time occurs for the defendant to exercise his ri^ht of challenge, 
or exception to the jurors returned to pass upon his trial. The party 
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intending to challenge the array may pray a tales to complete the 
number, and then object to the panel. Bull, N, P. 307. 

Challenges are of two kinds : — 1. To the array, when exception 
is taken to the whole number impanelled : and 2. To the polls, when 
individual jurymen art excepted against. They are divided also into 
challenges peremptory^ and Aallenges per causam^ that is, upon cause 
or reason. Both kinds of challenge, to the array and to the polls, 
may be made either on behalf of the crown or of the defendant. At 
common law, the crown might, it seems, have challenged peremptorily 
any number of jurors, without alleging any other reason than ^'‘qvuod 
non honi mnt pro rege." 2 Hawk. c. 43, s. 23; 2 Roll. Ahr. 645; 
Co. Litt. 156 6 ; Boa). Ahr., Juries, (E. 10.) But this power was 
taken away by the stat. 33 Ed. 1, «. 4, and a like provision is repeated 
in 6 G. 4, c. 50, s. 29. The crown, however, is not even now bound 
to show any cause of challenge until the panel has been gone through, 
and it appears that there will not be jurors enough to try the defend- 
ant, if tlie peremptory challenges are allowed to prevail. 2 Hale^ 
271 ; 2 Hay)k. c. 43, s. 3 ; 13 St. Tr. 357 ; Staundf. 162 ; R. v. Parry, 
7 C. (k P, 836 : Reg. v. Geach, 9 C. & P. 499. And the panel is not 
to be considered as being “ gone through ” (or, in the phrase of the 
books, “ perused ”) for this purpose, until it has been, not only once 
called over, but exhausted; that is, until according to the usual 
practice of the court, and what may reasonably be expected, the fact 
is ascertained that there are no more jurors in the panel whose 
attendance may be procured, and so, unless the crown be put to show 
its cause of challenge, “ the inquest would remain uiitaken.” Mamell 
V. Reg,, 8 E. S B. 54 ; 1 Dears. B. C. C. 375. In that case the 
panel contained hfty-four names : eighteen, when called, were peremp- 
torily challenged by the prisoner ; nfteen were, on the prayer of the 
counsel for the crown, the prisoner’s counsel objecting, and praying 
that cause of challenge should be shown, ordered to “ stand by ;” and 
nine were elected and tried to be sworn. This left twelve other 
persons only on the panel, and those twelve were at that time absent, 
deliberating upon their verdict in another case. The name of W. J. 
(the first person who upon the prayer of the counsel for the crown 
had been ordered to stand , by) was then again called, and the counsel 
for the crown again prayed that he might be ordered to stand by, 
upon which the counsel for the prisoner prayed that cause of challenge 
should be shown forthwith. At that moment, and before any judg- 
ment was given, the twelve persons who sat as & jury in the other 
case came into court and gave their verdict ; and the counsel for the 
crown then prayed that W. J. should be ordered to stand by until 
those twelve persons had been called ; but the counsel mr the 
prisoner demanded that W, J. should be sworn unless cause of 
challenge to him were shown. The court ordered that W. J. should 
stand by ; and three persons, the number required to complete the 
jury, were taken from the said twelve jurors, and elected and tried to 
be sworn, although the prisoner’s counsel objected that such persons 
ought to be called in their proper order with other persons in the 
panel, and that J. J., the person whose name stood in the panel 
immediately after that of W. J., oilght to be next called. Upon a 
writ of error, the record stating all these facts, it was held that, under 
the circumstances, the panel was not gone through, so as to put the 
crown to assign cause of challenge, until the twelve persons who 
came into court before the complete formation of the jury had been 
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called ; that W. J. was properly ordered to stand by the second time ; 
and that the three persons required to complete the jury were 
properly called and taken from the said twelve, without again calling 
the whole panel through in its order. Id. 

The above-mentioned phrase, to “ stand by*/’ merely means that 
the juror being challenged by the cro^, the consideration of the 
challenge shall be postponed till it be seen whether a full jury can be 
made without hmn. Id. 

The defendant is bound to show all his causes of objection before 
the prosecutor can be called upon to show the grounds of his 
challenges. 2 Hawk. c. 43, s. 3 ; Bac. A hr., Juries, {E. 10) ; 4 Bla, 
Com. 353. For cause shown, the prosecutor has the same right of 
challenge to the array, or to tlie polls, as the defendants. 2 Imt. 431 ; 
2 Hale, 271. 

Challenges for the defendant are either peremptory, or for cause. 
Peremptory challenges are those which are made to individual jury- 
men without any reason assigned, and which the court is bound to 
allow, ki cases of high treason, to the number of thirty-five (except 
where the treason charged is the compassing of the Queen’s death, 
and an overt act alleged in the indictment is the assassination of the 
Queen, or any direct attempt against her life, or against her person, 
whereby her life may be endangered, or her person may sufter bodily 
harm, 39 & 40 G. 3, c. 93) ; in the last-mentioned cases of high 
treason, and in murder and all other felonies, to the number of 
twenty. 1 ci& 2 Ph. <& M, c. 10 ; 2 Hawk. c. 43, s. 78 ; 2 Hale, 2G8 ; 
Bae. Ahr., Ciiallenge,10, 74, 75, 217 ; Post. lOfi ; Co. Litt. 15G ; Bac. 
A hr., Juries, {E. 9, 10.) It may be mentioned that in Ireland there 
are only twenty peremptory challenges even in high treason. 9 G. 
4, c. 54, 8. 9 ; GBrien v. lieg., 2 Ho. Lds. Cai. 4G5. In misprision of 
treason, it seems to be doubtful which number is to be allowed. Eee 
2 Hawk. c. 43, s. 5; 3 Inst. 27 a. In cases of misdemeanor, no right 
of peremptory challenge exists at all, the privilege having been 
originally given by the common law in favorem viUe, although it is 
now extended to all cases of felony ; Co. Lift. 156 ; 4 Bla. Com. 352 ; 
Co7u. Dig., Challenge, (C.) ; GragY. Reg., 11 Cla. & Fin. 427 ; but it 
is usual for the officer, on application to him, to abstain from calling 
any reasonable number of names objected to cither by tlie prosecutor 
or by the defendant, taking care that enough be left to form a jury ; 
and this practice has often been sanctioned by the court. See Dick. 
Q. S. 485. * 

Where, on a trial for felony, the jury panel contained the names of 
J. T. and W. T., and when the name of J. T. was called, a person 
supposed to be J. T. went into the box and was sworn without 
objection ; and the prisoner having been convicted, it was discovered 
the next day that W. T. had, by mistake, answered to the name of J. 
T., and was really tlie person who had served on the jury ; it was held 
by a majority of the judges, that this was not a mis-trial, but only 
ground of challenge. Reg. v. Mellor, 1 Dears. & B. C. C. 468. See 
12 East, 231, n. 

Where several defendants are tried by the same inquest for treason 
or felony, each has a right to the full number of his challenges ; and 
if they refuse to join in their challenges, the crown has the right of 
trying each, or any number of them less than the whole, separately 
from the others, so as to prevent the delay which might arise from 
the whole panel being exhausted by the challenges. Fost. 106 ; Co. 
Litt. 156 ; 2 Hale, 268. 
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Challenges for cause are either to the array, or to individual jury- 
men. The challenge to the array is either a principal challenge, or 
for fa/oovr. The causes of a principal challenge to the array are — 
where the sheriff is the actual prosecutor or party aggrieved ; R, v. 
Sheppardy 1 Leach, 119 : R. v. Edmonds, A: B,db AM, 471 ; or where, 
at the time of the return, he was of actual affinity to either party ; 
or if he return any jurors at the request of the prosector or defendant, 
•or any person whom he believes to be more favourlmle to the one 
aide thtin to the other ; or if the defendant have an action depending 
against the sheriff; Co. Litt. 156a/ so if the sheriff, or the bailiff 
■wdio made the return, be under the distress of the prosecutor or the 
defendant ; or if he have any pecuniary interest in the event ; or if 
he be counsel, attorney, servant, or arbitrator, in the same cause : 
Id.; Bac. Ahr., Juries, {E.) : or a subscriber to a society who are 
the prosecutors ; R. v. Dolby, \C.& K. 238. It is no ground of chal- 
lenge for unindifferency on the part of the sheriff, that the officer had 
omitted to summon one of the twenty-four special jurymen returned 
on the panel. R. v. Edmonds, 4 B. d Aid. 471. Nor is it ef itself 
any legal cause of challenge to the array, that the sheriff has returned 
a large proportion of the panel of a different religion from the de- 
fendant. Reg. V. O'Brien, Clonmel Special Commission, 1849. There 
can be no challenge to the array on the ground of unindifferency in 
the master of the crown office, he being the officer of the court ex- 
pressly appointed to nominate the jury ; in such case, the only remedy 
is to apply to the court to appoint some other officer to nominate the 
jury. R. V. Edmonds, supra. 

The default of the sheriff may also be a ground of principal chal- 
lenge to the array ;* as where, the array being returned by the bailiff 
of a liberty, the sheriff returns it as from himself ; if, however, the 
sheriff returns a panel from the Uherty, it will be good, though he may 
be liable to the lord of the franchise in an action. Co. Litt. 166 a; 
Bar. Ahr., Juries, (E. 1.) Anciently, the defendant had the right of 
challenging the an'ay “ for want of hundredors,” i. e. if four persons 
were not returned from the hundred in which the offence was alleged 
to have been committed ; 2 Hale, 272 ; but now the jury is taken 
from the body of the county, and this right of challenge is removed. 
6 G. 4, c. 50, «. 13. 

A principal challenge to the array being founded upon some mani- 
fest partiality or error, if the cause be truly alleged, the court, it is 
said, will at once quash the array, and direct a%iew venire to issue. 
But there may also be a challenge to the array for favour, in cases 
where the ground of partiality is less apparent and direct : as where 
one of the parties is tenant to the sheriff ; or the sheriff and one of 
the parties ^re united in the same office ; or where a relationship 
exists between the children of one of the parties and of the sheriff or 
officer ; or where the sheriff has an action of debt depending against 
one of the parties. Co. Litt. 156 a ; Bac. A hr., Juries, {E. 1 ) ; 3 Dyer, 
367 a. 

Where cause exists for a challenge to the array, on the ground of 
relationship or otherwise, the party liable to the objection may him- 
self suggest it to the court, in order to prevent the delay which the 
challenge would occasion, and pray that the venire may be awarded 
to the coroners or elisors, as the case ma.y be. If the other party 
admits the fact, and agrees to the prayer, the venire will at once be so 
awarded ; if he refuses, denying the existence of the cause of chal- 
lenge, he cannot afterwards avail himself of it. Co. Litt. 157 h ; 
3 Dyer, 367 a; 5 R^p. 36 b. 
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A ohalleDge to the array ought to be in writing, bo that it may be 
put upon the nisi prim record, and the other party may demur or 
counterplead to it. See i B. <& Aid. 471 ; 10 if. W. 274. The 
form of it is as follows : — 

And now at this day come as mil as the said J. N., who for our said 
lady the Queen prosecutes in this behalf as the said J. S. in his own 
proper person, and the jury thereupon empanelled likewise come ; and 
thereupon the said J. S. challenges the array of the said panels because 
he says that the said panel was arrayed and returned by A. B., esquire^ 
mw and at the time of the making of the array aforesaid sheriff of the 

said county of , which said sheHff is a kinsman of the said J. N., 

to wit [setting out the mode of relationship] ; and this he is ready to 
verify^ whereupon he prays judgment^ and that the said panel may he 
quashedy 

The ground of objection must be specifically stated in the challenge ; 
for a f*hallenge merely stating that the shorilF “ has not chosen the 
panel indifferently and impartially, as he ought to have done, and that 
the panel is not an indifferent panel,” is had as being too general. 
Reg. V. Hughes, 1 C. & K. 235. The opposite party may either plead 
to the challenge, traversing the cause of challenge alleged, or demur 
to it for insufficiency. In the latter case, the party challenging joins 
in the demurrer, and the matter is determined by the court. The 
demurrer and joinder may be in the following form : — 

And the said J. N. says, that the said challenge of the said J. S. 
to the array of the panel aforesaid is not sufficient in law to quash the 
array of the panel aforesaid, and that there is no necessity for him the 
said J. N., nor is he obliged by the law of the land to answer to the said 
challenge in manner and form it is above alleged ^ wherefore he 
2 )ray 8 judgment, and that the array of the said panel may he affirmed,^' 
etc. 

And the said J. S. says, that he hath above alleged syfficient matter 
in law, in the said challenge hy him above made to the array of the 
paml aforesaid, to quash the array of the said j)anel, vohich he the, said 
J. S. is ready to verify ; which said matter the, said J. N. docs not 
deny, nor in any manner answer thereto ; wherefore the said J. S., as 
before, prays judgment, and that the array of the said panel may be 
quashed, '' etc. 

In case the challenge is overruled, the judgment should be entered 
on the original record, or at nisi jrrius on the postea. Re§ v. Edmonds, 
^ B. d: AUi. 471. If the oWeetion be overruled without demurrer, 
the ruling, it has been said, may he made the subject of a bill of 
exceptions; 8 Rep. Grim. L. 146; Bac. Ahr., tit. Juries, {E. 21); 
Skin. 101 : hut see 2 ^ost, p. 148. The challenge may be removed as 
part of the record, where it was a principal cause of challenge. 
3 Woodeson, sect. 347. 

If the party pleads to the challenge, two triers are (in the case, at 
least, of a challenge for favour, and also, it would seem, in the case 
of a principal challenge, unless the fact be admitted or apparent) 
appointed by the court, who are sworn and charged to try whether 
the array he an impartial or a favourable one. See O' Brim v. Reg., 
2 Ho. Lords Ca. 469. These triers are generally two of the jurymen 
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returoed. The court may, however, in its discretion, refer the trial to 
the two coroners^ or to two attorneys, or to any other two indifferent 
persons. 2 Hall, 275 ; 4 Bla. Com. 353 ; 2 Roll Rep. 363. If they 
find in favour of the challenge, a new venire is awarded to the coro- 
ners, or, If they be interested, to the elisors. See 1 Imt. 158 : R. v. 
Dolhj.,. 2 B. S C. 104. There the defendant, being indicted for a 
seditious libel, challenged the array on the ground that the prosecution 
was instituted by ari association called the Constitutional Association, 
and that one of. the sheriffs who returned the jury was one of the 
association. The counsel for the prosecution thereupon took issue ; 
the chief Justice then appointed. two triers to try the issue, Who were 
accordingly sworn ; the counsel for the defendant first addressed these 
triers, and called a witness, who proved that the sheriff named was one 
of the subscribers to the association. The counsel for the prosecution 
then addressed tlie triers, and called a witness to prove that the sheriff 
had ceased to be a subscriber to or member of tlie association before 
the return of the jury process, but failed in proving it for want of the 
letter by which tlie sheriff had withdrawn himself from it. Th# triers 
were then addressed by the counsel for the defendant in reply. The 
chief justice summed up. The triers found in favour of the challenge, 
and the cause was adjourned. If the triers find against the challenge, 
the trial proceeds as if no such challenge had been made. The im- 
prdper disallowance pf a challenge is ground, not for a new trial, but 
for a veAire de novo, R, v. Edmonds, 4 B. .A Id. 471. 

But although the challenge to the array be determined against the 
party making it, he may afterwards still have his challenges to the polls, 
i,e. he may object separately to each juryman as he is about to be 
sworn. These challenges are gene.rally made by parol, although, in 
strictness, if any question is raised upon the validity of such a 
challenge, it must be entered in due form on the record. And the 
defendant, in treason or felon}*’, may for cause shown object to all or 
any of the jurors called, after exhausting his peremptory challenges 
of thirty-fiye or twenty. These challenges to the polls for cause are, 
like those to the array, either principal ^ox to the favour. The principal 
causes of challenge are : — 1. Propter honoris rcspectum ; where a peer 
or lord of parliament is sworn on a jury for the trial of a commoner. 
Co. Litt, 156 5; 2 Hawk. c. 43, s. 11 ; Bac. Abr., Juries, {E. 6) ; 3 
Bla. Com. 361. 2. Propter defectum, i.e. on account of some personal 
objection, as alienage, infancy, old age, or a dcficiencv in the requisite 
qualification (as to wliich see 6 G. 4, c. 50, s. 1, and 6 d; 6 W. 4, c. 76, 
s. 121, ante, p. 134) ; and a juror may challenge himself, by stating 
tliat he is not (jualified, cand he may be examined upon oath. 4 Hargr. 
St. Tr. 740. 3. Propter afehtum, i. e. on the ground of some presumed • 
or actual panliality in the juror : as if he be of affinity to either party, 
or in his employment, or is interested in the event, etc. ; in short, 
any such presumed partiality as would be a good ground for a prin- 
cipal challenge to the array, in the case of the sheriff, will be also a 
cause of principal challenge to an individual juryman. So where an 
actual partiality is shown to exist, or if the juror has expressed a 
desire as to the result of the trial, or an opinion as to the guilt or inno- 
cence of the defendants. A juryman was set aside on the trial of 
CCoigly and others for treason, because, on looking on the prisoners, 
he had uttered the words “ damned rasMs.” 4 Chitt. Bla. Com. 354, n. 
A person who has acted as a grand juror on the finding of a bill of in- 
dictment may also be objected to if returned to serve on the petty 
jury, either on the trial of that indictment or of any other indictment 
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for the same offence. B. v. Cook, 13 St Tr. 334. But a person who 
has sat upon a former petty jury, which convicted other defendants 
on the same indictment, is not therefore subject to challenge. See 
Co. Liu. 157 a; Bac. Ahr.,^ Juries^ (^.5)4 3 Bui. Coin. 363. ^.Bropter 
delictum^ i. e. on the ground of infamy ,• as where the jtiror has been 
convicted or attainted of treason, felony, perjury, conspiracy,, hr any 
other infamous offence'; which is to be proved the record of his 
conviction. And even a pardon will not remove this objection. 
Hale^ 277 ; Bac. Abr.^ Juries^ (J5J. 2) : Brown v. Craieshaw^ 2 Buhtr. 
154. , ' ^ 

Challenges to the polls for favour are where, although the juror is 
not so manifestly partial as to render him liable to a principal cl^al- 
lenge, there are, nevertheless, reasonable grountls for suspicion that 
he will act under some prejudice or undue infliicnee ; as whore lie lias 
been entertained in the house of tlic party, or has been arbitrator in 
the same matter ; or where the juror and the party ai*c fellow-servants, 
or any other cause exists, such as would constitute, in the case of the 
sheriff, a ground of challenge to favour, to the whole panel. Cb, Litt 

157 h; Bac. Abr.^ Jurm, (E. 5.) 

In the case of a princijial challenge to the polls, if the partiality 
be made apparent to the satisfaefion of the court, the challongo is at 
once allowed, and the juror set aside. But in the case of a challenge 
to the favour, it is left to the discretion of two triers, who ate" sworn 
and charged to try whether the juror challenged stands indifferent 
between the parties. The Ibrm of oath to a trier^ to try whether a 
juror stands indifferent or not, is as follows ; — 

You shall well and truly try whether K. B., one of the jurors^ sta/nds 
indifferently to try the pi'isoner at the har^ and a true verdict give accord^ 
ing to the evidence. — So help you God.^ 

It may be observed, that no challenge of triers is admissible. The 
form of oath to be administered to a witness sworn to give evidence 
before the triers is as follows : — 

“ The evidence which you shall give to the court and triers upon this 
inquest shall he the truth^ the whole h'uth^ and nothing hut the Ututh . — 
So helj) you God." 

If the challenge is to the first juror called, the court may select any 
two indifferent persons as triers ; if they find against the challenge, 
the juror will be sworn, and be joined with the triers in determining 
the next challenge ; but as soon as twa! jurors have been found in- 
different, and have been swoni, every subsequent challeiigo will be 
referred to their decision. 2 itale^ 275 ; Cq. Litt 158 d; Bac. Alrr.^ 
Juries,, {E. 12.) The trial thus directed proceeds by witnesses called 
to .support or defeat the chaJlobge : the juror objected to may also bo 
examined on the voir dire^ as to his qualification, or the leaning of his 
affection ; but he cannot be intefrogatod as to matters which tend to 
his own discredit, as whether he has been convicted of felony, etc. ; 
nor, as it seems, whether he has expressed a hostile opinion a» to tho 
gqilt of the defendant. 2 Hawk. c. 43, s. 28 : R. v. Cook^ 13 St Tr. 
334 : R. V. Edmonds,, 4 B. &<^ld. 471. On the trial oiJJuffey and 
others^ at the Central Criminal Cotirt, Scptemlier, 1848, for a treason- 
able felony, under the stat. 11 Viet c. 12, the latter question was 
asked of some of the jurors who had been challenged for favour, tho 

W. ' H 



146 


Trial. 


attorney- general not objecting on the part of the crown. The form 
of oath on the voir dire is as follows : — 

“ You shall true answer make to all such questions as the court shall 
demand of you.--So help you God'' 

If the paiic5l be so far cxliausted by challenges that a full jury is 
not left, a fresh panel will be returned ; and thereupon the defendant 
may challenge peremptorily any of those who were sworn before, if 
they are now returned ; but be cannot challenge them for cause, ex- 
cei)t for some matter which has arisen since the original swearing. 
2 Ilale^ 270. 

Whether or not a criminal court has the power to award a iales^ 
in case of deficiency or default of jurors, without a warrant from the 
attorney-general, is not a settled point ; the better opinion seems to 
be that it has not. Hawkins (c. 41, s. 18) remarks, “lint it seems 
that such a tales cannot be prayed for by the king, upon an indict- 
ment or criminal information, without a warrant from the atforncy- 
general, or an express assignmemt from the court before which tno 
inquest is taken but Blarhstone says, “ If by reason of challenges, 
or default of jurors, a sufficient number cannot be had of the original 
])ancl, a tales may b(! awardcul as in civil causes, till the number of 
twelve is sworn.” 4 Bla. (hm. .‘1.05 ; and see 14 Elh. c. 1); Raym. 
3G7 ; 1 Lev, 22.3 ; 1 Kch, 41)0 ; 4 Inst, l(»l ; 2 li, <0 C, 104. 

The jmlgc, however, may, where the ])anel is exhausted and no 
tales has been jirayed, order the sheriff to ndurn a ])ancl instantery 
without further precept ; and the justices of the peace in sessions 
may issue a special ^^reoept comnianding the sheriff to return a suf- 
ficient number of jiiroi*« immediately, and thereupon may ]>roceed 
witli the trial at the then sessions. 1 llale^ 28, 261 ; see 6 U, 4, c. 50, 

20 . 

The usual and in general the proper course, where the panel is ex- 
hausted by challenges of the prisoner and the crown, or of either 
btd’ore a full jury remains, is to call over the whole ji.anel again, in 
the same order as before, but omitting those peremptorily challenged 
by the. prisoner ; and tlien, as each juror again appears, whichever 
party challongea must show cause. If no sufficient cause of challenge 
l)c sliown, the jurors arc then sworn. Rey. v. Gcach^ 9 C, tO P, 499. 
*Scc ante^ p. 139. And no cause of challenge to the juiy, whether to 
the array or to the ])olls, can be taken, either in arrest of judgment 
or otherwise, after the jury are sworn, R, v. Bh^qmd,, 1 Leach,, 
119 : R. V. Button, 8 B, (J. 417. No challenge can be taken, neither 
need the jury bo resworii, wl^en the defendant is given in charge 
to tliem allcgatiori «ff a previous conviction, under 14 eft 15 Viet 
c, 19, s. 9f» Reg. v. Key, ^Pl)en. C. C. 347. 

It may bo observed, that theit; may 4>e cases in wrhich the court, 
withouUi^haUfliige taken, may and ought to excuse a juryman on the 
panel v?lifeu oalled, if ho is obviously unfit to perform bis duty, from 
pliysical or mental infirmity, ot,senibie, from expressed unindifferency. 
MqnselUvi Reg., 8 J5J, eft J9. 54 ; 1 Dears, eft B. C. C. 375. 

Ghnvjg' th^ prisoner in charge to the jury.'] — When a full jury have 
been sworn, in cases of treason am^ felony, the crier (at the assizes) 
makes proclamation iq f;be following form If any one can inform 
my loros Qu^sjusticeSy tj^e Queeji's attorney -general, or the Queen's 
seijeanty ersMiis inquest taken between our sovereign lady the Queen and 



Trial. 


147 


the prisoners at the har^ of any treason, murder, felony or misdemeanor 
committed or done by them or any of them, let him come forth^ and 
he shall be heard ; for the prisoners stand at the bar upon their deli^ 
verance." Cro. Cir. Com. G ; 2 B. AdoL 256. Tlie clerk of arriiigus 
then calls the prisoners to the bar, and says : — “ Gentlemen of the jimj ; 
the prisemer stands indieted by the name of A. li\., for that he, on the''' 
[etc., as in the indictment, to the end.] “ Upon this indictment he has 
been arraiyned, and upon his arraiynnmii he has pleaded that he is not 
guilty : Your charge tfa^refore is^ to inquire whether he he guilty or not 
guilty, and. to hearlrn to the evidence!' See 5 T. It dl4. On the trial 
of a person for any subsequent offence, where a plea of not guilty 
shall have been entered on his behalf, it is unlawful to charge the 
jury to inquire concerning aiiv previous convieiion, until they shall 
have inquired concerning sucfi .suhs(‘queht offence, and shall have 
found such i)crson guilty of the same ; and whenever in any indict- 
ment any previous conviction shall he stated, the reading of such 
statement shall he deferred until after such finding as aforesaid. 
14 15 Viet c. 1!), s. 0 ; and see Reg. v. Key, 2 Den. C. C. :147. 

In cases of inisdeinf^anor, the jury are not charged, but the counsel 
for the prosecution at once j)rocceds to open the case, and call wit- 
nesses in support of the indictment. 

Qise for the pi'oseeution.'] — 'When the prisoner is given in chargo 
to the jury, the counsel for the jirosccution, or, if there he more than 
one, the senior counsel, opens the case tothc jury, stating the leading 
facts upon which the prosecution rely. In doing so, he ought to state 
all that it is proposed to prove, as well declarations of the pris»)ncrH as 
facts, so that the jury may see if there he a discrepancy l)etween tho 
opening statements of counsel, and the evidence aftcu’wards adduced 
in support of them ; pc?' Parle, Ik, R. v. llartel, 7 C. d: P. 773 : 
R, V. Davis, unless such declarations should amount to a 

confession, where it would be improper for counsel to 0 [Km tliom to 
the jury. Per Bosanquet, J., and Paiteson, d., 4 G. & P. 548 : per 
Parke, Ik, 7 C. d P. 786 ; jmr Be)lland,A\., Id. Tib. I^lic reason for 
this rule is, that the circumstances under which the confession was 
made may render it iniidrnissihlc iu evidence. The general r/fect only 
of any confession said to have been made by a prisonc.r ought, there- 
fore, to bo mentioned in the opening address of the prosecuting 
counsel. When any additional evidence, lud mentioned in the c)penmg 
speech of counsel, is discovered in the course of a trial, counsel is not 
allowed to state it in a second address to the jury. R. v. Cou7'vois/er, 
9 C. & P. 362. It may further be remarked, that in opening a case for 
murder, the counsel for the prosecution may put hypothetically the 
case of an attack upon the character of any particular witness for tho 
crown, and say that should any such attack be made he shall he pre- 
pared to meet it. Per Tindal, C. d .'jand Parke, Ik, Id. 362. lie may 
also, as it was ruled by the same Ickmed judges, rc?Kl tq,the jury the 
observations of a judge in a fofmer case, as to the nature atml effect 
of circumstantial evidence, provided he adopts them as his own 
opinions, and makes them part of his address to the jury* ,«And in 
Reg, V. Dowling, Central Cinminal Omrt, 1848, the attorney-general 
having, in his opening address to the jury, made reference to dis- 
turbances in Ireland, Erie, J., held, on objection made, that such 
reference was not irregular, it being laid down in books of qvid^ce 
that allusion might he made in courts of justice to notonoua.mittter6, 
even of contemporaneous history. MS, 
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As to the order of proof, the mode of examining witnesses, and the 
evidence necessary to support the case for the prosecution, see post, 
Tart //., Evidence. 

The defence.'] — Where a prisoner is undefended, he cross-examines 
the witnesses for the prosecution if he thinks fit, or the judge does 
so on his behalf. It may be mentioned also, that where the defendant 
himself wishes to address the Jury, and to examine and cross-examine 
witnesses, he will be allowed to do so, and his counsel will also be 
allowed to argue any points of law that may arise in the course of the 
trial, and to suggest questions to him for the cross-examination of the 
witnesses ; U. v. Parkins, Ity. M. 166 ; but he cannot have counsel 
to examine and cross-examine the witnesses, and reserve to himself 
the right of addressing the jury. R. v. White,2 Camp. 08. 

[As to the cross-examination of witnesses, see post, Tart II., Sect. 4.] 

Where two j)risoners are jointly indicted, and are defended by 
different counsel, each coutisel cross-examines and addresses the jury 
for his client, in the order of seniority at the bar ; but where the 
judge thinks it desirable, he will permit the counsel to cross-examine 
and address the jury, not in the order of seniority, but in that in 
which the names stand on the indictment ; per Rolfe, B., 2 4/. Rob. 
417 ; and this course was allowed by Cresswett, J., Yoi'k Spr. Ass. 
1852, MS. ; and see Rey. v. Barber, I C. d; K. 4^54. Where the i)ri- 
soncr is defended by counsel, he will not, unless under some very 
special circumstances, be allowed to make his statement to the jury 
before his counsel addresses them. Raj. v. Rider, 8 C. d; P. 539 : Reg. 
v. Mallngs, Ib. 242 : Reg. v. Manzann, 2 F. (D F. 64. Where two 
prisoners are indicted together, and one of them only is deftmded by 
counsel, it seems to be in the discretion of the judge whether ho will 
allow the prisoner who is undefended to make his statement to the 
jury before or after the address of counsel. WhertJ A., B. and C. 
were jointly indicted, and separately defended, and at the close of 
the case for the prosecution C. was acquitted, and was then called as 
a witness for; A., and his evidence tended to criminate B., it was held 
that B.’s counsel had a right to cross-examine C., and to reply. Reg. 
V. Burdett, Dears. C. C. 431. 

The reply.] — If the defendant gives any evidence, whether written 
or parol, the counsel for the prosecution has the right to reply. 
Even if the evitleuce for the defendant be only to his character, it 
gives, in strictness, a right of reply, although the right is seldom 
exercised in such case. And even if the (lefendant’s counsel, in 
addressing the jury, introduce lunv matter (wliethcr it be the pri- 
soner’s own account of the transaction or not), without intending to 
support it by evidence, the prosecutor will be entitled to a reply. 
R. V. Beard, 8 C. cb P. 142 : R. v. Butcher, 2 M. cC' Rob. 228. If two 
prisoners are indicted jointly for the same offence, and one call wit- 
nesses, it seems that the counsel for the prosecution is entitled to a 
general j-eply ; but if the offences are separate, and they might have 
been separately indicted, he can reply only on the case of the party 
who had called witnesses. Reg. v. Iiayes, 2 M. cC* Rob. 155 : Reg. v. 
Jordan, 9 C. & P. 118. Whenever the defendant gives evidence to 
prove new' matter by way of defence, which the crown could not 
foresee, the counsel for the prosecution is entitled to give evidence 
in reply, to contradict it. See Reg. v. Frost, 9 C. P. 159. As to 
the right of reply by the attorney-general, see ante, p. 97. 
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Bill of e.rcfii^tlom .'] — For some time it appears to have hcon con- 
sidered clear law that a bill of exceptions would not lie in any 

criminal case ; Sir Henry V(me\^ case,^ 1 Sid. 85 ; 1 Keble, 584 ; 1 Lev. 
G8 ; Kelynye., 15 ; afterwards it seemed to be the opinion that it 
might be tendered in ’cases of misdemeanor. Rex v. Lord Payet^ 1 
Le/)n. 85 : Rex v. Hiyyins. 1 Vent. 3()G : Rex v. Nutt^ 1 Rarnard^ 307 : 
Rex V. Preston (Jnhah.)^ Rep. temp. Hard. 251 ; 2 Str. 1040. In the 
case of Rey. v. Alhyne^ Q. Dec. 1, 1851, where the defendants 
were indicted for obtaining money by false pretences, and for a con- 
spiracy to defraud, a bill of exceptions was tendered to the admis- 
sibility of (‘ertain documents in evidence ; it was remarked by Lord 
Campbell^ C. J ., that it was the first time he had over known a bill 
of exceptions in a criminal case ; but after hearing arguments at 
chambers, his lordship sealed the bill of exceptions, leaving the 
(juestion whether it would lie to be argued in the. court of error. MS. 
Lut his lordship sul>sc([uently .stated, that having further considered 
the matt(‘r, and conferred with other judges, he was of opinion that 
no bill of exceptions lies in any criminal case, not even in a case of 
misdemeanor. Rey. v. Brown and others^ Q. Feb. 1858. 

It has been said that if a challenge, whether to the array or to the 
j)olls, be overruled without demurrer, the ruling of the judge may be 
made the subject of a bill of exceptions. Bar. Ahr.^ Juries., {E.) 12 ; 
S/i‘in. 101 ; 2 Inst. 427 ; sed qn<rre ; see ahore^ and Mansell v. Reij..^ 8 
E. d’ B. 54 ; 1 Dears. <6 B. C. C. 375. 

In ca.s(‘.s of treason and felony a bill of excejdions has never been 
fallowed. 1 St. Tr. f. 038; 2 Hawk. c. 40, sect, 1 ; Bae. Abr.^ Bill of 
Except i(/ns. In a (*as(^ ol' felony. In re Haynes and Rice., 3 Jones (C* 
La-Tonche, 508, Sir E. Snydt o. Lord (chancellor of Freland, 1846, 
refused .‘i writ for a bill of exceptions ; saying, that, “having regard 
to the terms of the 13 Edw. 1, and of the Irisli Act, 28 Geo. 3, c. 31, 
and the authorities that a bill (»f exc(!ptions cannot be taken in a 
case like this, ])articularly Sir Harry Vane's ease., 2 If (try. St. 7V. 450, 
and Hex v. O'Donnell^ 1 JInd. d’’ Br. 433, and having regard to the 
circumstance that there is no authority in favour of the Statute of 
AVestminster at»i)lyingto a criminal case like this, he was of opinion, 
on a niview of all the circumstances, that the application should not 
be granted.” 

Adjournment of trad.'] — If the trial is not concluded on the same 
day oil which it began, the judge has authority to adjourn it from 
day to day, xvithout the defendant’s consent. R. v. Stone., 6 T. R. 
530 : R. v. Hardy., 24 St. Tr. 418. In .such case, the jury, on a trial 
for treason or felony, are (and in all criminal cases may be) kejit 
together during the night, under the charge of officers of the court ; 
but in misdemeanors they are generally allowed to return to their 
homes for the night, being charged not to converse with any person 
on the subject of tlie trial. R. v. Kinnerir^ 2 B. d: Aid. 462. 
AA^here the witnesses for the pto.secution have all been (‘xamined, the 
court may order the case to be adjourned, and direct another trial to 
be proceeded with, in order to give time for the jiroduction of a thing 
.essential to the proof deposited at a distance. R. v. Wenhom.., ^itJur. 
267. And on a trial for murder, before Maule^ J., at York, Dec. 
1848, where, after the opening address of the coimsel, it was dis- 
covered that, in consequence of the detention of the railway train, 
the witnesses for the prosecution had not arrived in the city, the trial 
was adjourned, the jury were locked up, a fresh jury Ivas called into 
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the jury box, and another case was proceeded with ; Reg. v. Foster^ 3 
C. cK A. 201. Where a juror was sworn in a wrong name, and the 
objection was taken hcfbre verdict, the same learned judge, at the 
same assizes, intimated that the proper course was to discharge the 
jury, and try the prisoners again ; although, there being in that case 
a second indictment against the prisoners, such a course was there 
not necessary. Reg. v. Metcalf, MS. It has been held that the trial 
must proceed, although in the course of the proceedings it is dis- 
covered tlwit one of tlie jurors is related to the prisoner on trial, as 
that fact was a ground of challenge. R. v. Wardle, 1 C. d: Mar. 
047. Whore a prisoner indicted for felony, with whom the jury were 
charged, was by sudden illness rendered incapable of remaining at 
the bar, the jury were discharged, and the prisoner on recovering 
was tried before another jury ; R. v. Stevenson, 2 Leach, 540 ,* and in 
a case of misdemeanor, where the prisoner became ill and was carried 
out of court, the judge discharged the jury, being of opinion that 
the consent of liis counsel, that the case should i)roceed in the ab- 
sence of the defendant, was not, under such circumstances, suffibient ; 
and if a i)risoner so taken ill recovers during the assizes, he may be 
put on his trial again, the proceeding being, of course, begun do 

novo. R. V. Streek, 2 C. d' P. 413. 

[As to the discharge of the jur}”, when they cannot agree as to 
their verdict, see post. Sect. 2.] 

[As to trial under the Criminal Justice Act, 18 <C* 11) Viet. c. 126, 
sec post, Book 11., Part 1., Ch. 1., Sect. 1.] 


SiXT. 2. 

VERDICT AND JUDGMENT. 

Verdict.'] — The verdict of the jury must, in all cases of treason and 
felony, be delivered in open court, in the jiresenco of the defendant. 
In cases of misdemeanor, the presence of the defendant during the 
trial is not essential. Co. Litt. 221 b ; 3 Lest. 110 ; Bar. Abr., Ver- 
dict, (B.) The verdict is delivered by the foreman ; and the assent 
of all the jurors to a verdict pronounced by the foreman in the pre- 
sence and hearing of the rest, without their express dissent, is to be 
conclusively presumed. The verdict in a criminal case is either 
general, on the whole charge (wdiieh the jury are at liberty to find in 
all cases, both upon the law and fact of the case ; Co. Litt. 228 ; 4 Bla. 
Com. 361 ; 32 G. 3, c. 60) : or partial, as to a part of the charge ; as 
where the jury convict the defimdant on one or more counts of the 
indictment, and acquit him of the residue ; or convict him on one part 
of a divisible count, and acquit him as to the residue ; or special, 
where the facts of the case alone are found by the jury, the legal in- 
ference to be derived from them beiii^ referred to the court. Where 
several defendants are included in thc'vaine indictment, the juir may 
find one guilty and acquit tlie others, and so vice versa ; and now, 
under 24 d 25 Viet. c. DO, s. 94, the jury may do so, even where the 
prisoners kcq jointly charged with a felonious receiving ; see ante,p. 60. , 
But if several be indicted for a riot, and the jury acquit all but two, 
they must acquit those two also, unless it be charged in the indict- 
ment, and proved, that they committed the riot together with some 
other person not tried upon that indictment. 2 Hawk. c. 47, s. 8. 
And if, upon an indictment for a conspiracy, the jury acquit all the 
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defendants but one, they must acquit that one also, unless it be 
cliai-ged in the indictment, and proved, tliat he cons})irod with some 
other person not tried upon tliat indictment. 2 Ilawk. c. 47, .s. 8 ; 
fxrul see Reg. v. TJuompson^ IG Q. IS. 832. 

The jury have a rigid, in all criminal cases, to find a special verdict. 
Such verdict must state positively the facts themselves, and not 
merely the evidenve adduced to i)rovc them, and all the facts neces- 
sary to enable the court to give judgment must bo found ; for the 
court cannot sup})ly by iiitondinent or implication any defect in the 
stateincjit. 2 Jlmck. c. 47, s. 1) ; 2 East, P. C. 708, 784 : see R. v. 
Francis^ 2 Stni. lOlo ; R. v. Rogee^ 4 Ihtrr. 2073 ; 1 Chit. Crim. L. 
(343. Thus, where tlie indictment alleged that the defendant dis- 
charged a gun against the deceased, and thereby gave him a mortal 
wound, and the special verdict stated only that the defendant dis- 
charged a gun, and th'crcby killed the deceased, not stating in terms 
that it was discharged o//o///.s7 him ; it was held that the court could 
md give any judgment against the defendant. R. v. Plummer^ Kel. 
111. So, where the indictment charged a robbery from the piU’son, 
and the proof was of a taking up of the prosecutor’s money from the 
ground in his presence ; and the .speciid verdict, though it stated that 
the defendant struck the money out of his hand, and immediately 
took it uj), was held insufficient, because it did not expressly find that 
In*, was present at tlie taking up. R. v. Franeis^ 2 Stm. 1015. lliit 
if the jury find all the substantial requisites of the charge, they are 
not bound to follow in terms the technical language of the indict- 
ment. Thus, where the defendant was charged with forgery of a 
bank-note, and the sj)ecial verdict .stated that ho erased and altered 
it by changing the word “two” into “ five,” this was held sufficient. 
R. V. J)aws<ni, 1 >S5y/. 10. Ho, where an indictment for murder enu- 
merated three wounds, and the sj)ecial verdict mentioned one only, 
this was held in)t to be a fatal variance. R. v. Morgan^ 1 Bulstr. 8*7. 
Ho, where the evidence need not correspond precisedy with the state- 
ment in the indictment {see Part II.., Ch. 7.), the special verdict 
will be goijd, although in tlie same respects it vary from the state- 
ment in the indictment ; as where the fact is found to have occurred, 
in a case of a transitory nature, at a dilferent place within the juris- 
diction of th(! court, or, where time is immaterial, on a day diffident 
from that stated in the indictment. (3 Co. 47 ; 2 Roll. Ahr. (389. If 
the verdict do not state the time when tluj facts occurred, it seems 
the court will intend them to have hajipened in the order in which 
the Jury have stated them. R. v. Keilr, I Ld. Rogni. 142. The jury 
need not, and indeed ought not, after stating the facts, to draw any 
legal conclusion, for that is the province of the court ; and if they do 
so, and the inference drawn by them is an erroneous one, the court 
will reject it as superfluous, and jironouncc nevertheless the judgment 
warranted by the facts stated, hee 1 Chit. Crim. L, G45, and the cases 
there cited. A s])ecial verdict is not amendable as to matters of fact ; 
but a mere error of form m^y be amcnde{l, oven, as it seems, in 
capital cases, in order to fulfil the evident intention ofthe jury, where 
there is any note or minute to amend by. 2 Ilavdc. c. 47, a. \) : R. v. 
Hayes., 2 Sira. 844 : R. v. Hazel., 1 LcaicE., 382 : R. v. Woodfall., 
6 Burr. 26(31. If three offences are charged in the indictment, and 
the special verdict state evidence which applies to two of them only, 
the court may adjudge the defendant guilty of those two, and enter 
an acquittal as to the residue. R. v. Hayes., suj/ra. The court can- 
not, however, on an indictment for felony, adjudge the defendant 
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guilty of a misd^i^ieanor. R, v. Weetheer^ 2 Stra, 1133. But where 
it appe^s clearly from the facts stated in the special verdict, that 
the defendant has been guilty of a crime, though not of the degree 
charged upon him in the indictment, the court will not discharge 
him, but direct a fresh indictment to be preferred. R. v. Francis^ 
2 Stra. 1015. Where the verdict is so imperfect that no judgment 
can be given upon it, a venire de novo may, in misdemeanors, be 
awarded ; R. v. Woodfall^ 5 Burr. 2601 ; but in felonies this has been 
doubted ; "and, at all events, the coUrt may enter a judgment of ac- 
quittal, where the facts found do not warrant a judgment against the 
defendant ; acc R. v. Huggins^ 2 Ld. Raym. 1585 ; but this will be no 
bar to another prosecution for the same felony. R. v. Bwrridge^ 3 P, 
Wms. 480 ; Coni. Dig.^ Indictment^ (N.) A verdict is not vitiated by 
surplusage. 2 Hawk. c. 47, s. 10. 

Where the jury through mistake or evident partiality deliver an 
improper or repugnant verdict, the court has authority, before it is 
recorded, to desire them to reconsider it, and to recommend an altera- 
tion ; Cramp. 114 ; 2 St. Tr. GO; and the jury themselves may, in 
the same stage of the ])rocecdings (or even promptly after the verdict 
is recorded, R. v. Parkin, 1 Moo. C. C. 45), rectify their verdict, and 
it will stand as ultimately amended. 1 Chit. Crim. L. G47. This 
may be done even after the defendant has been discharged (in pur- 
suance of a supposed verdict of acquittal) out of the dock, if before 
the jury have left the box. Reg. v. Vodden, l)ear». C. C. 220. Where 
a criminal case has been tried at Nid Prins, the posted may bo 
amended, on suflicient cause shown, where tliere is a judge’s note or 
other suiruMcmt document to show that it is incorrect. R. v. F/mVr, 
12 Ad, <0 KU. 317 ; and see Reg. v. King, 7 Q. B. 2. 

Upon the delivery of the verdict, if the defendant be thereby ac- 
quitted on the merits, he is for ever free and discharged from that 
accusation, and is entitled to be immediately set at liberty, unless 
there be some other legal ground for his detention. If he be acquitted 
from some defect in the j)roceedings, so that the acquittal could not 
be pleaded in bar of another indictment for the same offence {see 
anie,p. 120), he may be detained to be indicted afresh. As to persons 
acipiitted on the ground of insanity, see antc,p. 17. If the defendant 
be convicted, it is thereuj)on demanded of him by the court, in cases 
of treason and felony, what he has to say why the court should not 
proceed to judgment against him : and if this (which is called the 
allocutiis) do not ap})ear on the record when made up, it will be bad 
on writ of error. R. v. Geary, 2 Salk. G30 ; Anon., 3 Mod. 2G5. 
It is not necessary to demand of the defendant why the court should 
not proceed to judgment and c.ceci(tion against him. O'Brien v. Reg., 
2 Ho. L. Ca. 4G5. In misdemeanors, it is not usual thus to call upon 
the defendant before judgment. AVherc the indictment was found in 
the court of Queen’s Bench, or removed into that court by certiorari, 
it was necessary in all cases, before the stat. 11 (r. 4 d; 1 W. 4, c. 70, 
for the prosecutor to enter a rule for j^idgment on the 2 >ostea, and to 
bring it into court, in order to enable the judge to pass sentence. 
But by the ninth section of that statute it is provided, “ that upon 
all trials for felonies or misdemeanors upon any record of the court of 
King’s Bench, judgment may be pronounced during the sittings or 
assizes by the judge before whom the verdict shall be taken, as well 
upon the persons who shall have suffered judgment by default or 
confession, upon the same record, as upon those who shall be tried 
and convicted, whether such persons be present or not in court, ex- 
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cepting only where the prosecution shall be by information filed by 
leave of the court of King’s Bench, or such cases of informations tiled 
by his Majesty’s attorney- general, wherein the attorney- general shall 
pray that the judgment may be postponed ; and the judgment so pro- 
nounced shall be endorsed upon the record of Nisi Prius^ and after- 
wards entered upon the rex‘ord in court, and shall be of the same force 
and effect as a judgment of the court, unless the court shall, within 
six days after the coinineneement of the ensuing term, grant a i*ulo 
to show cause why a new trial should not be had or the judgment 
amended : and it shall he lawful for the judge before whom the trial 
shall be had either to issue an immediate order or warrant for com- 
mitting the defendant in execution, or t(» respite the execution of the 
judgment, upon such terms as he shall think fit, until the sixth day 
of the ensuing term ; and in case imprisonment shall be jmrt of the 
sentence, to order the period of imprisonment to commence on the 
day on wliich the party shall be actually taken to and confined in 
jirisoi:.” {:5ce, as to this statute, v. tor, 4 C. (0 P. 538 : R. v. 
W<jot(\card, lb, 540 : R. v. Lloyd, 4 B, tfr Ad. 135 ; 1 Chit. Grim. L. 
()53. As to th(‘ process, after verdict, to bring in the defmdant to 
rec(!ive judgment, svv post, p. 155. If the jury are unable to agree 
upon their verdict without retiring from their box, they withdraw to 
a convenient jilaco ap])ointed for that ]mrpose, an officer being sworn 
to ktjop them “ without meat, drink, or lire, candlelight -only excepted ; 
to suffer none to sjjcak to them, nor to speak to them himself, except 
only to ask them whether they are agreed, without leave of the 
court.” 2 l[ob\ 290. And the jury must not, until they are agreed, 
separate or leave the place ap})ointed for their d(diberations, without 
tin*, special j)ermission of the court. Co. Lift. 227 h • 4 Bin. Cont. 300. 
If the jury, before giving their verdict, eat or drink, though for this 
they may be fmeablc, it does not avoid their verdict ; 1 Inst. 227 ; sm 
4 B. <C* Aid. 081 ; and with the assent of the judge they may, in case 
of m^cessity, have reasonable refreshment. Doct. Stud. 158. 

Tha foruf of entry of the verdict on the record is as follows : — After 
the sinullfer (^onte, p. 128) comes the award of wnirc, thus : — “ There- 
fore let n Jury thereupon here, imiueduitely come before the said justices 
of our hidy the Queen bfst aboce mentioned , (tmi others their fellows 

aforesaid, of free and laufal men of the said county of , by whom. 

the truth of the matter may be, the better known, and who arc not of kin. 
to the said J. H., to reroynize, u^mn their oath whether the. said J. be 
yuilty of the. felony in the, indictment above, specified, or not guilty ; 
because as well the said J. N., who prosecutes for our said lady the 
Queen hi this behalf, as the said J. H., have put themselves upon the. 
said jurif. Ami the jurors of the said jury, by the sherijf for this pur- 
pose impanelled ami returned, to wit [naming tliern], being called, come: 
who, to speak the truth of and concerning the. jurjiiises being chosen, 
tried,, and sworn, upon their oath say, that the, .mid J. S. is guilty [or 
not guilty^ of the felony aforesaid, on him above charged, in manner 
and form aforesaid, as by the (iHld indictment is above supposed against 
him," 

The allocutus tlien follows, thus : — '‘'‘And thereupon it is forthvnth 
demanded of the said J. S., if he hath or knoweth anything to say why 
the said justices here ought not upon the premises and verdict aforesaid 
to proceed to judgment a/jainst him ; who nothing further saith, unless 
as he had before said. Whereupon" etc. [continuing with the judg- 
ment, post, p. 156.] 
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Discharge of jury.'] — In the case of a trial at the assizes, the jury, 
if they do not agree before the judges depart the county, may, it is 
said, De carried with them to the borders of the county, or as some 
authorities say, from place to place through the circuit, until they 
are unanimous : 2 Ilale^ 297 ; Bcbc. Ahr.^ Juries^ ((?.) ; 1 Vent 97. 
And it has been said to be a general rule of law, “ that a jury sworn 

and charged in case of life or metnber, cannot be discharged by the 
court or any other, but they ought to give a verdict.” Co. Lilt 227 h. 
See also 3 Inst 110 ; Bro. Abr.^ Enquest, 30 ; Carth. 405 ; Bac. Abr.^ 
Juries^ (6r.) ; 2 Hawk. c. 47, s. 1 ; Fost 29-39. This doctrine, how- 
ever, is too broadly stated by Lord Coke., and was denied to be law 
in Ferrar's case^ Sir T. Raym. 84 (an indictment for forgery), where 
it is laid down as having been “ resolved by all the justices, that 
although the jury be charged and sworn in the case of a plea of the 
crown, yet a juror may be drawn or the jury dismissed, contrary to 
common tradition, which hath been held by many learned in the law.” 
In Doet <-& Stud. 272, it is said, that “ if the jury can in nowise agree 
in their verdict, and that appeareth to the justices by examirtation, 
the justices may, in that case, suffer them to have both meat and 
drink for a time, to see whether tliey will agree ; and if they will in 
nowise agree, the justices may set sucli order in the matter as shall 
seem to them by their discretion to stand with reason and conscience, 
by awarding a new inquest or otherwise, like as they may do if one 
of the jury die before verdict, or if any other like casualties befall in 
that behalf.” See also Not/., 49 ; 1 Andr. 103 ; 3 Bulstr. 173 ; Fost 22. 
And it may now be considered as established law, that this is a 
matter for the discretion of the judge at the trial, which will not 
however be exorcised by discharging the jury, unless a strong case 
of necessity appear for Ins doing so. R. v. Shields, 28 St Tr. 414 : 
it*. V. Cubbett^ 3 Burn's J. 974 ; 4 Bla. Com. 3G0. Where the jury, 
on a trial for murder at the assizes, were locked up from the middle 
of the day until the following morning, and then, on their being sent 
for into court, stated that it was impossible they should ever agree, 
and that was the first day of business at the next assize town, where- 
upon the judge discharged them, it was held that he was warranted 
by law in doing so. Rey. v. Newton, 13 Q. B. 71G. It seems, how- 
ever, to have been held in one case, that the mere lapse of a consi- 
derable time during which the jury have not agreed will not warrant 
the judge, in a capital case, in discharging them, though they state 
that there is no probability of their agreeing. Conway v. Reg., 7 Irish 
Law R. 149. 

If one of the jury die before the delivery of the verdict, the re- 
maining eleven will be discharged, and a new jury may be at once 
sworn, or a now juror added to the eleven, and the defendant tried 
by them, or (if necessary) remanded to the next assizes. R.y. Gould, 
3 Burn's J. 975. So also, if one of the jurors be taken so ill that he 
is not able to proceed with the trial. R. v. Scalbert, 2 Lexich, 706. 
In case another juror is so added to tl*3 eleven, they must be sworn 
anew, and the prisoner must again have his challenges. R. v. Ed- 
wards, R. & R. 224 ; 4 Taunt 309. 

It has been also held, that in order to let a prisoner into a ground 
of defence which he could not otherwise have taken, the court might, 
by his consent, discharge the jury, and that the doing so would not bar 
any further proceedings. Kinloch's case, Fost 31 : R. v. Stokes, 6 
C. & P. 151. The jury has also been discharged, or a juror with- 
drawn, in a criminal case, on account of the sudden illness of a 
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witness ; 2 St Tr. 832 ; R. v. SU^h, 2 C. di P, 413 ; and so also, 
where material witnesses had been kept away by collusion ; 1 Vent. 
69 ; or even were absent by accident : sed qncere; R. v. Jeffs, 2 Burr, 
m; Post 24,; 2 Hale, 2%. 

Where H material and necessary witness for the prosecution refused 

to answer a question put to him, and, altliough informed by the judge 
that he was bound to do so, persisted in such refusal, and was thcre- 
iipon adjudged to be guilty of a contempt of court, and fined and 
imprisoned, the judge, on the application of the counsel for the pro- 
secution, and against the will of the defendant, discharged the jury ; 
and it was held that sucli discharge did not amount to an acquittal 
of the defendant, and that he was liable to be tried again, lieg. v. 
Charlemorth, Q. 71., Trin. 1861. 

A defence founded on the illegal discharge of the jury cannot be 
taken by plea, the plea of not guilty remaining on the record : Reg. 
V. Davison, 2 P. d' F. 250 : Reg. v. C harlesworth, »upra. And qmere, 
whether the disez-ction exei'cised by the judge in this respect can bo 
reviewed in .any way. Ib. 

Arrest of Judgment.'] — The defendant may, at any time between 
the conviction and the sentence, but not afterwards, move the court 
m arrest of Judgment. 32 (J. 3, c. 60, s. 4. This motion can be grounded 
only on some objection arising on the face of the record itself ; and 
no defect in the evidence, or irregularity at the trial, czui be urged in 
this stage of the izroccedings. But any want of sufficient certainty 
in the indictment, as in the statement of time or place (where ma- 
terial), of tlze person against whom the offence was committed, or of 
the facts and circumsttinces constituting the ofience, or otherwise, 
which has not been amended duidng the trial, and is not aided bjr the 
verdict {see. ante, jf. 31 et seq.), will be a ground for arresting the judg- 
ment. We have already seen (ante, Chap. /., Sect. 3) what defects of 
form az-e aided by veivlict, or have become altogether inzznaterial, 
under tlie stats. 7 G. 4, c. 64, ss. 20, 21, and 14 d 15 Viet. c. 100. 
Although the defendant himself omits to znake any motion in arrest 
of judgment, the court, if on a z’eview of the case zt be satisfied that 
the dcfefidant not been found guilty of any offence in haw, will 
of itself arrest the judgment. 1 East, 146. If the judgznent be 
arrested, all thci proceedizzgs arc set aside, and judgment of acquittal 
is given ; but this will be no bar to a fresh indictment. Com. Dig. 
Indirtnient, (N.) ; 4 Hejy. 45 a ; 4 Bla. Com. 375. 

Whci'c a statute upon Avliich an indictment is founded was repealed 
after the finding of the indictment, but before plea pleaded, the court 
arrested the judgment. Re^. v. Inhabitants of Denton, Dears. C. C. 3 ; 
18 Q. B.l^l '. see also R. v. Inhalntants of St Mawgan in Mencage, 
^ A. & E. 496 : R. v. McKenzie, R. d R. 429. 

Process after verdict and before judgment] — Wherever it is neces- 
sary that a defendant found •guilty by verdict of a jury should be 
I>resent in court when judgment is pronounced against hzm (see Reg. 
V. Chichester, \1 Q.B. 5(J4, n.), if he is at large and will not voluntarily 
attend in court, process may be issued for the purpose of brinrfng 
him up to receive judgment, in the same way as process is issued for 
the purpose of bringing an offender into court to answer to an indict- 
ment found or information filed against him, and he is liable upon it 
to be prosecuted to outlawry. (See ante, pp, 68, 71.) If a defendant 
be under recognizance to appear and receive sentence in the court of 
Queen’s Bench, notice of the intention to bring him up for judgment 
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on a day specified is served on such defendant and his bail ; and in 
default of appearance after such notice served and appearance re- 
quired according to the course and practice of the court, the recog- 
nizances, in the discretion of the court, will be estreated, and a warrant 
issued for his apprehension, or a capias for proceeding to outlawry. 

Judfjmmt.'] — The judgments or sentences assigned by our law to 
the various crifnes which are the subject of indictment, will be found 
in the subsequent part of this work, under their appropriate heads. 
It may be observed that, in all capital cases except high treason and 
murder, by tlio stat. 4 6r. 4, c*. 48, s. 1, and, as it seems, in the case 
of murder also, by that statute and the G 7 W. 4, c. 30, s. 2, taken 
together {sm. Rag. v. ITogg^ 2 M. & Rah. 380), the court before which 
tlie ort’ender is convicted is authorized to abstain from pronouncing 
judgment of death, whenever it shall be of opinion that, under the 
particular circumstances of’ the case, the off’ender is a fit subject to be 
recommended for the royal mercy, and, instead of pronouncing such 
judgment, to order it to be entered of record in the same fbrms. 
Where sentence is passed for felony on a person already under sentence 
either of imprisonment or penal servitude for another crime, the court 
may award a sentence of imprisonment or penal servitude for the 
subsequent oflence, to commence at the expiration of the former 
imj)risonmont or penal servitude, although the aggregate term of 
imprisonment or ])enal servitude may exceed the term for which either 
of those punishments could be otherwise awarded. 7 cf’ 8 Cr. 4, c. 28, 
s. 10. feo, where a defendant is charged with several oflences at the 
same time, of the same kind, he may be sentenced to several terms 
of imprisonment or j)enal servitude, one after the conclusion of the 
other. R. v. Williams^ 1 Leewh^ 630. Where an indictment for mis- 
demeanor contained four counts, the third of which was held on error 
to be bad in substance, and the defendant, being convicted on tlie 
whole indictment, was sentenced to four successive terms of im- 
prisonment of equal duration, one on each count, it was held that the 
sentence on the fourth count w^as not invalidated by the insutficiency 
of the third count, and that the imprisonment on it was to be computed 
from the end of the imprisonment on the second count. Gregory v. 
Reg., 15 Q. B. 974. 

The form of judgment, on conviction, is as follows : — “ Wherefore 
all ami singular the premifies being seen and fully understood by the 
said court here, it is considered and adjudged by the said court here, 
that the said J. S., for his said offence, be imprisoriedf etc. etc., [as 
the case may be.] The form in case of an ac(juittal (or an allowance 
of a plea of panlon) is — “ Whereupon all and singular the premises 
being see?i and fully understood by the said court here, it is considered 
and adjudged by the said court here, that the said J. S. be discharged 
of the premises, and do depart hence without delay in this behalf.'^ 
See Co. Ent. 356-390 ; Rast. Ent. 47, 51, etc. ; 2 Hale, 391 ; 1 Chitty's 
Crim. L. 719. Where the judgment was, that the defendant, “ for 
the felony aforesaid,” should be transported for ten years, and it ap- 
peared that the indictment contained two counts, the oficnce charged 
in the first count w’^arranting a sentence of transportation for ten years, 
but the other not, this was held bad on error, “/c/owy” not being 
nomen collectivum. Campbell v. Reg., 11 Q, B. 799, 814. But “ mis- 
demeanor'' is nomen collectivum : and therefore if an indictment for 
misdemeanor contains several counts, all of which are good in law, 
and all found by the jury to be proved, a Judgment of transportation 
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or imprisonment “ for the misdemeanor aforesaid,” is good. 7?. v. 
Vowell, 2 D. tO Ad. 75. See Ryalh v. Rey., 11 Q. R. 781, 795. But if 
any one count be bad, a general judgment against the defendant “ for 
his offences aforesaid” is also bad. O'Connell v. Rey.., 11 CUi. tfc Fin. 
155 : see ante., p. 63. 

The court may, at any time during tlie same sessions or assizes, or 
any adjournment thereof, vacate the judgment passed upon the defend- 
ant, before it has become matter of record, and pass another less or 
even more severe. Com. Dig.., ImUelment^ (iV.) ; Bac. Ahr.., Court of 
Sessions ; i SalL G0() ; 6 Etfst^ 328 ; 1 J/. <0 Scliv. 442. But when 
once the judgment is solemnly entered on the record, no court can 
make any alteration in it ; but if any material deletit aj)pear on the 
face of it, it can still be reversed by writ of error; the proceedings in 
which we shall consider in a subsequent section. 

Whether a person indicted for felony is of right entitled to a copy 
of the imlietmeiit against him, after aeqiiittal by verdiet of the jury, or 
on the bill being ignored by the grand jury, Is a question on which 
there' is a eonlliet of authority. It is laid down, R. v. Rrangan,, 1 
L< ache'll ^ that he. is not entitled to it ex dehlto Justitiw ; and are Mor- 
rison V. Kelly , 1 W. Bid. 485. The contrary is maintained, 10 B. d; C., 
note by reporters ; see 2 Selw. N. P., “ Malicious Proseeutionf 1054. 

Repriere .'] — A rei)ricvc is the withdrawal of the sentence for an in- 
terval of time, whereby the execution of it is suspended ; and it may 
be granted either by the ynoen, or by the court empowered to award 
the execution. 4 Bla. Com. 395 ; 1 Hale., 368 ; 2 //u/c, 412 ; 2 Hawk, 
c. 51, s. 8 ; 1 Cliittys Crim. L. 758. A reprieve is grantablc by the 
crown at its mere discretion ; and it is grantablc by the court at its 
discretion, whenever substantial justice recpiircs it. Ju two cases the 
court is hound, to grant a rej)ricvc. Tirst, where the ])risoner under 
sentence, being a female, is pregnant. 3 Inst. 17 ; and see. authorities 
cited supr(t. {Secondly, where the [)risoncr becomes insane after judg- 
ment pronounced against him. 3 Just. 4 ; 4 Bla. Com. 395. Where 
a female, uj)on aca}»ital conviction, alleges, or the court has otherwise 
reason to suppose, that she is pregnant, the law is, that a jury of 
twelve matrons shall be empanelled and sworn to try whether or not 
she is (piick with child ; and in (uise they shall find in the affirmative, 
the court is to respite such offender until she shall be delivered of a 
child, (H’ it is no longer i) 0 Sftible in the course of nature that she should 
be so delivered. The forms of oaths to such jury of matrons are as 
follow : — 

“ You., as forematron of this Jun/, shall .swear that you vnll search 
and try the prisoner at the bar., whether she be with child of a quick 
child., ami thereof a true verdict gloe^ according to your skill and un- 
derstanding. — So help you God." 

The oath to each of the otl^cr matrons is then administered.: — 

“ The same oath which your forematron has taken on her part^ you 
shall well and truly observe and keep on your part. — So help you God." 

The judges of assize have the power of reprieve after their commis- 
sion is determined ; 8 Rep. Crim. L. 176 ; though the learned com- 
missioners observe, that the continuance of this power is said to be 
rather of common usage than strict right. See 2 Hale^ 12 ; 4 Bla. 
Com. 387 ; 2 Hawk. c. 2, sect. 8. 
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Discharge of prismers.'] —It is providetJ bj 14 G. 3, c, 20, that 
every prisoner charged with any felony or any other crime, or as am 
accessp^ thereto, before any court holding criminal jurisdiction 
within England and Wales, against whom no bill of indictment shall 
be found by the grand jury, or who on his or her trial shall be ac- 
quitted, or who shall be discharged for want of prosecution, shall be 
immediately set at large in open court, without payment of any fee or 
sum of m >ney to the sheriff, gaoler or keeper of the gaol or prison, 
from whence he or she shall be so discharged and set at liberty, for 
or in respect of such discharge. 


Sect. 3. 

NEW TRIAL. 

Where an indictment has been preferred in the Queen’s Bengh, or 
has been removed into that court by certiorari^ a new trial may, after 
conoiction^ha moved for, on the ground that tlie prosecutor has omitted 
to give due notice of trial, or that the verdict has been contrary to 
evidence, or to the direction of the judge, or for the improper reception 
or rejection of evidence, or other mistake or misdirection of the judge, 
or for any gross misbehaviour of the jury among tliemselves, or for 
surprise, or for any otlicr cause where it shall a])p(iar to tlie court that 
a new trial Avill further the ends of justice. 2 Ilawh P. C. c. 4, s. 
12 ; 3 JHa. Com, 387 ; 1 Chitti/s Crim. L. 034 ; R. v. Fotolcr^ 4 
P. Aid. 273: Reff. v. Whitchonse^ Dears. C. C. 1. But whore 
there appears to be sullicient evidence to support the indictment, after 
rejecting any improper evidence which may have been received, the 
rule for a new trial will be refused. 1 Easf^ P. C. 354 ; R. tC* R. 88. 
It was formerly said that no new trial could be granted in a case of 
treason or felony, where the ])roceedingshad been regular ; 0 T. R. 038 : 
Barn's J.^ New Trial ; 1 Chi tty's Crim. L. 652 ; Comer's Cr. Prac. 
101 ; but now the Court of Queen’s Bench, when the record is before 
that court, will in its discretion order a new trial in cases of felony ^ 
where evidence has been improperly admitted*, or where the Jury have 
been misdirected. Reg. v. Scaife,, 2 Den. C. C. 281 ; 17 Q. B. 238. 
An inferior court cannot gi*ant a new trial, either in a civil or a criminal 
case, on the merits, though it can do so where there has been some 
irregularity in the proceedings. 2 Tidd's Prae. ‘J05 ; 13 East^ 410, 
n. (5.) ; Barn's J., New Trial : R. v. Day^ Sayer, Rep. 203 : R. v. 
Peters^ 1 Barr, 508 ; Bac. Air., Trials (L.) : Reg. v. Mayor of Ox- 
ford, 3 Nev. cG M. 2. 

And where a court of quarter sessions had ordered a new trial 
after a verdict of guilty against two prisoners, on the ground that, 
after the jury had retired, one of them had separated from his 
fellows and had conversed with a stranger respecting his verdict, and 
that therefore the verdict was bad, on writ of error brought, it was 
held that the new trial had been properly ordered. R. v. Fowler, 4 
B. & Aid. 273. 

Where the jury process has been misawarded, the court of error 
will direct a venire de novo to a court of quarter sessions. Campbell 
v. Reg., 11 Q. B. 799. \See post, Sect. 5.] 

The following is the form in such a case, after prayer of judgment : 
— And because it appears to th>e said court here that the said verdict 
so given against 0. W. K. as aforesaid voas unduly given; therefore the 



New TriaL 169 

said verdict is hy the court here vojcated and made void^ and all other 
process ceasing against the jury before impanelled^ the sheriff of etc,^ is 
commanded so that he cause a jury anew thereupon to come^ cte., hf 
whom the truth of matter may be better knownf etc, [And see R, 
V. Mawhey^ 6 T, R, 640.] 

After a>cquittal of the defendant, in general, a new trial will not 
be granted, either in crhcs of misdemeanor or felony. R. v. il/mm, 

4 M. S Selw. 337 : R. v. Wandsivof'th, 1 B. S Aid, 63 : R. v. Sutton^ 
b B. d Adol, 52. But in cases of misdemeanor^ where the verdict 
has been obtained by fraud of the defendant, or in consequence of 
irregularity in his proceedings, as by keeping back witnesses for the 
prosecution, or neglecting to give due notice of trial, a new trial will 
be granted. So also, in cases where the object of the proceeding 
substantially is to try a right, and the verdict would binrl the right, 
as in cases of indictments for non-repair of a highway or a bridge, a 
new trial may be ha<l after verdict for the defendant, if evidence 
have been improperly received, or there have been misdirection, or a 
verdi’et contrary to the evidence. R. v. Jnhah. of West Riding^ 2 
East^ 352, n. : Reg. v. Chorlcy, 12 Q. B. 515 ; Rrg. v. Cricklndi^ 3 
E. tO Ji. 947, n. : Reg. v. Russell^ 3 K. B. 942. An indictment for 
obstructing a navigation, or a highway, was holden not to be within 
this latter rule, inasmuch as in such a case the dehuidaut is liable on 
conviction to fine and imprisonment, and the verdict of acquittal 
does not bind any right. Reg, \, Russell^ supra: R. v. Johnson^ 

L, J., Af. a 133. 

A verdict for a defendant in a case oi felony cannot bo set aside, 
although it be against evidence and the judge’s direction. R, v. Lce^ 
2 Mood, a a 9. 

A new trial is allowed only in cases where there has been a general 
.verdict ; where a special verdict has been returned, a venire de novo 
is awarded. 1 Cldtfy's Crim, L. 054. Where a verdict appears so 
iniperfeet that no judgment can bo given upon it, or where it .appears 
ii[Kjn the face of the record that tin; jury ought to have found p.ar- 
ticular lacts dilferently from what they have, the court is bound to 
grant a vmire de novo, 1 Wih. 56 ; 1 ChiUfs Crim. L. 654. And 
if the jury find a verdic.t for a sum certain, according to a calculation 
which does not warrant the amount, it is a ground for a new trial. 
R. v. (iri)nwoo(l^ 1 iV/ee, 367. And in cases of treason and felony, 
as well .as misdemeanor, where there has been a nds-trial.^ a vemire de 
novo will be awarded and a fresh trial had thereon ; as where the 
jury have been improperly chosen or irregularly returned, or a chal- 
lenge h.as been improperly disallowed, or there has been misconduct 
on the part of the jury. 2 Tidd's Prnc. 922 ; 4 B, cf? Akl. 275 : 
Witham \ , Lewis,, 1 Wils.^i^, When a motion for a new trial is 
allowed, or a writ of venire facias de novo awarded, the parties stand 
precisely as they did before the first trial, and tlie whole of the facts 
are to be reheard. 

It has been said that, as a i^neral nde, no motion for a new trial 
or for a venire de worn, in a criminal case, ought to be made after 
motion in arrest of judgment ; but now the court of Queen’s Bench, 
in its discretion, hears motions in arrest of judgment before appli- 
cations for a new trial. Reg. v. Rowlumis, 2 Dm. C. C. 38G ; see 6 
T. R. 627 ; Bac. Abr.,, Trial, {L.) 1. No motion for a new trial is 
allowed, unless the defendant, or, if more than one, the defendants 
who have been convicted, be present in court when the motion is 
made. R. v. Lord Cochrane^ b M. <& Set. 10, n. : Reg. v. Caudwell, 17 
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Q, B. 603 ; 2 Den. C. C. 372, n. But this rule does not apply where 
the offence of which the defendant has been convicted is punishable 
by a fine only ; Eeg. v. Parldnson, 2 Den. C. C. 459 ; or where the 
defendant is in custody on criminal process. R. v. Hollinghury^ 4 

B. & C. 329. Where one or more of several defendants have been 
convicted, and another or others acquitted, a new trial may be granted 
with respect to the former only. Reg. v. Gompertz^ 0 Q. B. 824. 
Affidavits of jurors are not admissible to explain their verdict ; but 
they may be read to rc])el charges of misconduct on the part of the 
jury ; and where there is a doubt upon the judge’s rejDort as to what 
actually passed at tlie time of delivering the verdict, information 
may be received either from a juryman or any person present when 
it was delivered. 5 Burr. 26G7. 

A motion for a new trial can only be made where an indictment 
has been preferred in the Queen’s Bench, or has been removed into 
that court by certiorari; therefore, where a bill of indictment has 
been found, and the trial has taken place, at the assizes for any city 
or county, whether in a case of felony or misdemeanor, tliere ate no 
means of obtaining a new trial, except in the instance of a mis-trial. 
And the Queen’s Bench will not alloAV a certiorari to remove an in- 
dictment and the proceedings thereon at the assizes, after verdict and 
before judgment, in order to found an application for a new trial 
upon the judge’s report of the evidemte, upon the ground that the 
verdict was against evidence, and against the direction of the judge. 
13 Eant^ 411. It seems, however, that when a special verdict has 
been found at the assizes, it may be removed by certiorari to be argued 
and decided in the Queen’s Bench. 1 AcocA, 370; 2Ld. Ragui. 1577. 

The a})plication lor a new trial must ordinarily be made to the 
court within the first four days of term next after the trial ; but ex 
gratia^ it may be made at a later period of the term ; and it has been 
said that, if it ajjpear to the court, at any time before judgment, that 
injustice has been done by the verdict, it will inteipose and grant a 
new trial. R. v. llott^ 5 T. R. 43(> ; and see Reg. v. Birch^ 9 Irish 
Law Rep. 157. It appears, however, now to be established (at least 
in the case of a criminal information) that the motion must be made, 
or an intimation given that the party intends to make it, within the 
first four days of term next after the trial. Reg. v. Netoman, Dears. 

C. C. 85 ; 1 E. <C' B. 208. The motion is made cither upon the 
judge’s notes of the trial, or upon affidavit. The judge’s notes are 
uospoken of the judge’s clerk, as in civil cases. If a rule nisi be 
granted, it is drawn up as upon any other motion. Comer's Or. Prac. 
102, and is served on the attorney for the ])rosecution ; or if it be a 
case where a new trial can be granted on the motion of a prosecutor, 
on the attorney for the defendant, and the associate of the circuit on 
which the case was tried, in order that he may retain the postea. It 
is then put into the new trial paper, with the other new trials, and is 
called on in its turn. If the motion has been made on affidavits, 
they are filed, and the opposite part/ takes office copies of them. 
When the case is called on for argument, the judge’s notes and 
affidavits are read, and where there is a printed copy or a short-hand 
writer’s notes of the trial, the general accuracy of which is spoken 
to by the counsel on both sides, copies of the report may, for conve- 
nience sake, be referred to while the judge’s notes are read ; see Reg, 
V. Rowlands^ 2 Dm, C. C, 304, where each of the judges was fur- 
nished with a copy. The court then either makes the rule absolute 
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or discharges it, with or without costs. The following is the form of 
a rule absolute for a new trial in a case of felony 

Moiukiy^ 2 Jane. \ Upon hearing counsel on both sides^ it is 
Yorkshire. I ordered that the verdict of guilty obtained for 
The Queen against > the crown at the last Spring Assizes holden in 

M, S. and T. R. I and for the county of York^ in this jn'osecutiouy be 
{for felony). J set aside^ and a nmv trial had. 

Atr. for the 2 >rosecution. 

Mr. for the defendants. 

"SVljcrc a new trial is ordered of an indictment removed into the 
court of Queen’s Bench by rortiorari, at the Instance of the, defendant, 

the court may, In Its discretion, order that the costs shall await the 
event of the new trial, lieg. v. Whitehouse^ Dears. C. C. 1 ; see It. v. 
Dol'd ^ 1 <C* J/. 770. 

When tile rule has lieeii made absedute, fresh notice of trial must 
be given, a^d coiitimiauces entered on the record by awards of venire 
and (O'striHgas^ and the case proceeds as if no trial had taken place. 
The following is the form of a reuire, de noro at (piarter sessions, in a 
case of felony, whore there has been a mis-trial : — 

Therefore let a new jury come before, the justices at the ne^rt general 
quarter sessions of the peace to be holden at ( liiehester,, in and for the 
said count IP to try whether the defendants or either of them a, re guilty of 
the jn'cmises in the indictment charged against them or not ; because as 
well W. B. L., who prosecutes fjr our lady the Quecn^ as the. said 
defendants^ hare put themse/res upon the. jury : the same daip etc. / at 
which fast-meutioned general quarter sessions^ holden at Chichester 
aforesaid^ on., etc.., Infore., etc.., justircs of one saal holy the Queen 
assigned /o keeji the peace in the said eountip also to hear and determine 
dim rs fe/ouies^ /7c., eommitted in the county aforesaid., come, as well the 
.<ia.id AV. B.'Ix., u'ho ju'o.scrntes for our lady the. Queen., as the defendants 
in their proper qier so ns, etc. 


Se<’T. 4. 

COURT FOR CROWN CASKS RESERVED. 

The practice lias long existed, where any objection was taken on 
tlie part of a defendant, on a trial before any court of oyer and ter- 
miner and gaol delivery, for treason or felony, either to the indict- 
ment or the evidence, which the Judge considered worthy of more 
mature consideration, to take the opinion of the jury upon the facts 
jiroved, and to reserve tlie objection for the consideration of all the 
judges, upon a case stated by the judge wlio presided at the trial : and 
if the judges, or a majority of them, w’ere of opinion tliat the objection 
was well Ibundcd, the defendant was recommended to the crown fora 
pardon. And the decisions of the judges on such crown cases reserved 
are contained in a series of Reports. Upon a case so reserved, the 
judges, although they heard counsel for tlie d(d’endaiit, whenever he 
thought lit to employ counsel to argue the objection before them, and 
in that case heard counsel for the prosecution also, did not sit strictly 
as a court, but rather as assessors to the judge wlio tried the case, and 
the judgment ultimately pronounced was considered in law as his 
judgment ; the reasons on which it was founded not being publicly 
declared by the judges. And the courts of quarter sessions had no 
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power to reserve cases for the opinions of the judges at all. This 
state of things being considered inexpedient and anomalous, a remedy 
was provided by the stat. 11 <& 12 Viet. c. 78 ; the first section of 
which enacts, that when any person shall have been convicted of any 
treason, felony, or misdemeanor, before any court of oyer and terminer 
or gaol delivery, or court of quarter sessions, the judge or commis- 
sioner, or ju.stices of the peace (which words include the recorder of 
a borough, Jieg. v. Masters^ 1 Den. C. C. 332), before whom the case 
shall have been tried, may, in his or their discretion, reserve any ques- 
tion of law which shall liave arisen on the trial for the consideration 
of the justiccs^of either bench and barons of the Exchequer, and 
thereupon shall liave authority to respite execution of the judgment 
on such conviction, or postpone the judgment until such question shall 
have been considered and decided, as he or they may think fit ; and 
in citlicrcase the court, in its discretion, shall commit the person con- 
victed to prison, or shall take a recognizance of bail, with one or two 
sufticitmt sundies, and in such sum as the court shall tl^iik fit, con- 
ditioned to appear at such time or times, as the court shall direct, 
and receive judgment, or to render himself in execution, as the case 
may be. 

The second section enacts, that the judge, or commissioner, or 
court of quarter sessions shall thereupon state, in a case signed in the 
manner now usual, the cpiestion or (picstions of law which shall have 
been so reserved, with the special circumstances upon which the same 
shall have arisen, and such case sluill be transmitted to the said Jus- 
tices and barons, and the said justices and barons shall thereupon have 
full power and authority to hear and finally determine the said (pies- 
tion or questions, and thereupon to reverse, affirm, or amend any 
judgment whicdi shall have, been given on the indictment or impiisition 
on the trial whereof such question or questions have arisen, or to 
avoid such judgment, and to ordtT an entry to be made on the record, 
that in the jiulgment of the said justices and barons the party con- 
victed ought not to have been conycted, or to arrcist the judgment, 
or order judgment to be given thereon at some other session of oyer 
and terminer or gaol delivery, or other sessions of the peace, if no 
judgment shall have been before that time given, as they shall be ad- 
vised, or to make such otlier order as justice may require ; and suc.h 
ju<lgment and order, if any of the said justices and barons shall be 
certified, under the hand of the presiding chief justice or chief baron, 
to the clerk of the assize, or his deputy, as the case may be, who shall 
enter the same on the original record in ])roper form ; and a certificate 
of such entry, under the hand of the clerk of assize or his deputy, or 
the clerk of tlie peace or his dej)uty, as the case may be, in the form 
as near as may be, or to the eftect mentioned in the schedule annexed 
to this act, wdth the necessary alterations to adapt it to the circum- 
stances of the case, shall be delivered or transmitted by him to the 
sherift' or gaoler, in whose custody the person convicted shall be : and 
the certificate shall be a sufficient warrant to such sheriff or gaoler, or 
all other persons, for the execution of the judgment as the same shall 
be so certified to have been affirmed or amended, and execution shall 
be thereupon executed on such judgment, and for the discharge of the 
person convicted from further imprisonment, if the judgment should 
be reversed, avoided, or arrested ; and, in tliat case, such sheriff or 
gaoler shall forthwith discharge him ; and also, the next court of oyer 
and terminer and gaol delivery, or sessions of the peace, shall vacate 
tlie recognizance of bail, if any ; and if the court of sessions shall be 
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directed to give judgment, the said court shall proceed to give judg- 
ment at the next session. 

The form of the above-mentioned certificate is as follows : — 

Whereas at the session of the peace for the counti/ of , Jiehi on 

■ — , before , and others their fellows^ [or at the session of oyer 

and tenniner and gaol delivery held for the county of , on ,] 

before^ among others^ Sir S. J/., Knight^ one of the Justices of the court 

of , and , [licre name tlic quorum commissioners, of 

oyer and terminer^ and gaol delirery^^ A. B., haring been found guilty 
of fehny^ and judgment thereupon giren^ that [state ^le substance], 
the court before, whom he u'us tried reserred a certain guestion of law 
for the consideration of the justices <f either bench and the barons of the 
Exeheguei\ and e.eeeutiun was thereupon respited in the meantime : 

This is to eertifjp that the. said justices and barons haring met in the 
Eeche.quer Clnimln at Wrstminster [or Dublin^ as the case may be], 

on the ^day of , it teas considered by the s<tid justices and 

barom^ iha^he judgment aforesaid should be annulled^ and (tn entry 
‘made on the reconf tinit the said A. B. ought not^ in the judgment oj' the 
said justices and barons^ to have been conrieted of the febiny aftresaid ; 
ami you are therefore hereby required forthwith to discharge the said 
A. B. //•(>/// your custody. 

To the. gaoler of , ami the sheriff of , and all others whom 

it may concern, (Signed) E. V. 

Clerk of the peaee. for the county of , 

[or clerk of assize for , as the case may be.] 

The third section enacts, that the jurisdiction and anthoritjr by this 
act given to the said justices of either heneh and Ijarons ot the Ex- 
chequer, shall and may he exercis(‘d by the said justices and barons, 
or live of them at least, of whom the lord chief justice of the court of 
Queen’s Bench, the lord chief justice of the (\unnion PJeas, and the 
lord chief baron of the court of Exch(‘<|uer, or one of such chiefs at 
least, shall be part, lacing met in the Exchequer ( ’ham])er, or other 
convenient place, and the judgment or judgments of the said justices 
and ]»aruii.s shall he delivered in 0 ]»en court, alter hearing counsel for 
the ]»arti(‘s, in <*{is(‘ the prosecutor or the ])ris()ner shall think it fit 
that the case should be argued, in the like manner as the judgments 
in the sujierior courts of eoininon law at Westminster or Dul)lin, as 
the case may be, are now delivered. 

The fourth section ])rovides, that tlie said justices and l)arons, where 
a case has been reserved for tlieir opinions, shall have ])()wer, if tliey 
think fit, t(j cause the case or certificate to he se.nt back for amcnef- 
rnent, and thereupon the same shall be amended accordingly ; see 
lleg. V. 1 Den. C. C. 002 : Jleg. v, Perkins^ 2 Den. C. C. 4.011 ; and 
judgment shall be delivered after it shall liave been amended. The 
case will not be sent on the mere application of counsel, but only 
where it appears to the court that it is imperfectly stated. Reg. v. llih 
ton^ 1 Belf C. C. 24. And, by»tlie sixth section, the forgery or false 
uttering of any of tlie documents before mentioned, with intent to 
cause anv person to be di.scharged from custody, and otherwise 
prevent Ae due course of justice, is declared to he a felony, punish- 
able by transportation for any term not exceeding ten years, or 
imprisonment, with or without hard labour and solitary confinement, 
for any term not exceeding tliree years. 

Under this statute the judge has authority to reserve, and the 
court to entertain, not only questions of law which are raised by the 



164 


Court for Crown Cases Reserved, 

evidence, but also questions of law which arise in arrest of judgment ; 
Reg. V. Martin^ 1 Den. C. C. 398 ; or as to the sufficiency of the 
indictment ; Reg. v. Wehb^ Id. 338 : Reg. v. Craddock^ 2 Den. C. C. 
31 ; but not questions wliich arise on demurrer ; for as this court is 
empowered to hear and finally determine, to entertain a question of 
demurrer would be to tfikc away the right of a prisoner to review the 
decision of the Queen’s Jlench in the Exchequer Chamber, and 
idtimatcly in ‘rarliament. Reg. v. Faderman^ 1 Den. C. C. 565. 
\Awl see Orders of Court., infra^ Where it was discovered, on the 
day after the c^viction of a prisoner for felony, that one of the jurors 
who tried the Rso had by mistake answered to the name of another 

juror on the i)anel when called, and so had served on the jury 
without objection, whereby it was suggested that there had been 
a mis-trial, this was held by a majority of the judges not to be “ a 
question of law which arose on the trial,” within section 1, and 
therefore that the court for Crown Cases Jleserved had not juris- 
diction to set aside the verdict and judgment, or to a^rd a venire 
de no\H). Reg. v. Mellor., 1 Dears. B. C. C. 468. And semlile^ this 
court has in no (‘,asc autliority to award a venire de novo, or to order 
a new trial. Id. Neither can the court entertain questions of 
mere jn'netiee, as wh(!thcr a case was properly left to the jury on the 
unconfirmed testimony of an accomplice. Jleg. v. Sfuhhs, Dears. 
C. C. 555. Couns(‘l, in arguing the case, must confine themselves 
to the facts as they api)ca.r on the case stated to the court. Reg. 
v. Smith, 1 Den. C. C. 512 : Reg. v. Blakemorc, 2 Den. C. C. 410. 
The counsel for the prisoner begins, and has a reply. The court, 
however, will hear counsel for the prisoner, or for the prosecution, 
although no counsel aj)i)car on the other side. Reg. v. Garner, 1 
Den. C. C. 329 : Reg, v. Masters, Reg. v. Martin, supra, AVhere no 
counsel appear, the lord chief justice or lord chief baron presiding 
reads the case, and then judgment is ]>ronounccd a.s in other cases. 

Where an amendment, without which the indictment was bad, had 
been ini]>roperly made at the trial, after verdict, this court ordered 
the record to bo restored ta its original state, and a verdict of not 
guilty to be entered. Reg. v. Larkin, Dears. C. C. 365. 

Orders of court as to jrreparaticni and argument of case.'] — By rules 
of court, 1st June, 1850, signed by all the judges, it is ordered, “that 
when any case shall be transmitted by a court of oyer and terminer, 
or gaol delivery, or court of quarter sessions, for the consideration of 
this court, the original case signed by the judge or commissioner, 
or chairman of sessions, reserving the question of law, and seventeen 
co])ies of such case, one for each judge, <end one for each party, shall 
be delivered to the clerk of this court, at the Exchequer Chamber, 
Westminster, at least four days before the day appointed for the 
sitting of the said court. 

“ That every case transmitted for the consideration of this court shall 
briefly state the question or questions of law reserved, and such facts 
only as raise the question or questions submitted ; if the question turn 
upon the indictment, or upon any count thereof, then the case must 
set forth the indictment, or the particular count. 

“ That no case be heard upon any demurrer to the pleadings. 

“ That every case state whether judgment on the conviction was 
passed, or postponed, or the execution of the judgment respited, and 
whether the person convicted be in prison, or has been dischai'gcd 
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on recognizance of bail to appear and receive judgment, or to render 

liiinself in execution. 

“ That when any case is intended to be argued hy counsel, or by 
the parties, notice thereof be given to the clerk of this court, at least 
two days previously to the sitting of the said court. 

“ That with every case delivered to the judges of this court (except 
such cases as shall be reserved by such judges) the fee payable to the 
clerks of the said judges shall not exceed the fee payable on ‘ De- 
murrer and other paper books,* as contained in the table of fees 
allowed and sanctioned by the judges pursuant to tlie statute Ist 
Victoria, cap. 30.” 

Costs of argument.'] — Under 7 G. 4, c. 04, s. 22, the judge who 
reserves a (piestioii of law for tlie consideration of this court lias tlie 
power to make an order for the costs of tlie argunumt on the jiart of 
the prosecution. Rcq. v. Cluderay.^ 3 C. tO K. 203 : Reg. v. Lewis^ 
1 Dears, d* §. C. C. 320. 

Tho»coiirt will not entertain a question of costs which is not within 
their jurisdiction, although it is expressly agreed by the case reserved 
that the court should have the same power with resjiect to such costs 
as the judge could legally have exercised at the trial. Reg. v. 
Hornsea, Dears. C. C. 291. And it seems that, as this court has no 
taxing olheer, the costs of the proceedings in it must, in strictness, be 
taxed in the court below. Reg. v. Dolan^ Dears. C. C. 430 : Reg. v. 
Lewis, supra. 


Sect. 5. 

WKIT OF ERROR. 

What, and in vdiat cases.] — A writ of error is an original writ, 
issuing from the comm(jn law side of the court of Chancery, or Petty 
Bag, and is directed to the jmlge or iudges of an inferior court, 
requiring him or them to send the record and proceedings of the in- 
dictment, inquisition or information on which judgment has been 
pronounced, and in wliich error is alleged, to the court authorized to 
review the same, and is in the nature of a commission from the Queen 
to the judges of the superior court, by which they arc authorized to 
examine the record upon which judgment was given in the inferior 
court, and on such examination and a consideration of the errors 
assigned, to affirm or reverse the judgment according to law. Finch 
L. 484 ; F. N. B., Error* Terrnes de la Ley, Eiror; Bac. A hr., Error ; 
3 Bla. Com. 49. 

A writ of error lies for every substantial defect appearing on the 
face of the record, for which the indictment might have been miashed, 
or which would have been fatal on demurrer, or in arrest of judgment. 
Before the stat. 7 G. 4, c. G4, S9. 20, 21, writs of error v/ere frequently 
brought for trivial and purely formal errors ; but that statute provided 
that several technical defects should be cured by verdict ; ana now, by 
14 & 15 Viet. c. 100, s. 25, every objection for any formal defect ap- 
parent on the face of an indictment shall be taken before the jury 
are sworn and not afterwards, and the court may order it forthwith to 
be amended. But for every defect in substance in an indictment, 
where a question of law has not been reserved for the judges of the 
court for Crown Cases Reserved (see ante, Sect. 4), for irregularity in 
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awarding the jury process, for any material defect in the caption, for 
irregularity in tlie verdict or Judgment, or any manifest error on the 
face of the record, a writ of error is the proper remedy. 4 Bla. Com. 
391 ; 1 Chitty'a Crim. L. 747. And if a question of law has been 
raised hy demurrer, a writ of error is the only remedy, tlie court for 
Crown Cases Reserved in such a case having no jurisdiction. Reg. v. 

Fculerman^ 1 Dm. C. C, 565 ; ante.p. 164. 

Thus if, in. an indictment for perjury on which judgment has been 
given, it does not appear that the oath upon which the perjury is 
assigned has been taken in a judicial jiroccoding ; Reg. v. (jrnrfon^ 
4 Q. B. 1)0 ; or that tlie court had competent authority to administer 
tlie oath ; Reg. v. 2 Den. C. C. 237 : Rrg. v. Chapman., 1 Den. 

C. a 432 ; La.vey v. Reg., 2 Den. C. C. 504 ; 17 Q. B. 496 ; or that 
the defendant swore “falsely;” Reg. v. O.r/cy, 3 C. rC’ K. 317; a 
writ of error may be brought. So, if an indictment be preferred for 
libellous words and they are not indictable, as in R. v. Perry., 1 Ld. 
Rayni. 153, and judgment be given thereon. And aiHrindictment 
charging the defendant with obtaining money by hilse prettjuccs, 
without showing what the pretences were, is insufficient, and sutdi a 
defect would be ground for reversing the judgment. R. v. Maaon., 
2 T. R. 581 ; and per Lord Campbell., C. J., HolUnray v. Reg.., 2 Den. 
C. C. 296. So, if such an indictment do not show whose were the 
money or goods obtained by means of the false pretences, ^^ill v. 
Reg,., Dears. C. C. 132 ; 1 D. <0 B. 553. If in an indictment for 
burglary it appeared that the prisoner broke and entered the 
dwelling-house with intent to commit a trespass or misdemeanor, 
and not a hdony, error would lie. Reg. v. Powell, 2 Den. C. C. 403. 
So, where value is of the eauenee, of the oftence, as in embezzlement 
to the value of 10/. or upwards by bankrupts, 12 <5 13 IVef. c. 106, 
8. 251, the omission of a statement of the value would render the 
indictment bad on error. In the same way, where local description is 
necessary, its omission would be fatal; see 14 cf; 15 Viet. c. 100, s. 23 ; 
as in nuisance to highways, 4 Chilly's Crbn. L. 423, keeping disorderly 
houses, arson, burglary, hou^breaking, stealing in a dwelling-house, 
being armed at night on land for the purpose of killing game, and 
offences under 14 ib 15 Viet. c. 19, 8, etc. So also, where time is of 

the essence of the offence, as in burglary. An indictment charging a 
conspiracy to cheat and defraud certain tradesmen of divers quantities 
of their goods and chattels, was held insufficient on error, for not 
setting out the names or designating the class of persons intended to 
be defrauded. King v. Reg., 7 Q. B. 798 ; ami sec Lord Hide's Com. 
F. N. B., tit. Error. Where the defendant challenges a juror peremp- 
torily, and the. crown demurs, and judgment is wrongly given by the 
court in which the trial is proceeding against the defendant’s right to 
a peremptory challenge, a court of error will reverse the whole pro- 
ceedings. Gray v. Reg., 1 1 Clq. <0 Fin. 427. But semhle, there must 
be a regular judgment on an issue joined in law or in fact, to found 
the writ of error on, and the mere ofiler by the court that a juror 
challenged by the crown shall stand by, though irregular, is not 
ground of error. Id. ; Mansell v. Reg., 8 E. & A 54 ; 1 Dears. <5 B. 
C. C. 375. So also, where a challenge to the array is improperly over- 
ruled, it is error. O'Connell v. Rey., 11 Cla. Fin. 155. If the 
verdict of the jury were returned during the absence of one of the 
jurors, it would be error. So also, where it does not appear upon the 
record that the jurors were honi et legales homines. But where the 
record set out an award of venire to the sheriff, which required him to 
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impanel and return a jury of good and lawful men of the county, and 
then proceeded to state that the sheriff, for the purpose aforesaid, im- 
panelled and returned certain persons named, and arrayed them in one 
panel ; it was held that by reasonable intendment the record showed 
that the persons named in the panel were good and lawful men of the 
county. Mansell v. 8 K. <0 /?. 54 ; 1 Dears. <C* Ti. C. C. 375. 

Error also may be assigned on a special verdict, where judgment has 
been passed on the defendant ; 2 Ld.ltaym. 1514: Meg. v. Chadwick^ 
11 Q. B. 205 ; and on the omission of the allocutm^ or demand of the 
defendant what he has to say why judgment should not proceed against 
him. So, also, if sentence of death he passed against a prisoner not 
present in court ; 1 Ld. Mnym. 48, 267. If a general judgment be 
given on the whole of an indictment containing several counts, any 
one of which is bad in substance, the judgment will be reversed on 
error. O'Connell v. Meg.^ 1 1 Cbi. <C* Fin. 155: Gregory v. Reg.., 15 
Q. B. 957 ; see.^^ however., Holloway v. Reg.., 2 Den. (J. C. 287 ; \1 Q. 
B. 317. If an indictment be preferred at the (piarter sessions for an 
offence not cognizable by justices of the peace, and tlie defendant bo 
convicted and judgment passed upon him, the proceiMlings will be re- 
versed on error : such as an indictment on a penal statute, where 
jurisdiction is not given to sessions ; 4 Mod. 379 ; 3 Balk. 188 ; or an 
indictment for perjury, which would be wliolly void ; R. v. Haynes., 
Ry. & M. 298 ; or for forgery ; Reg. v. Righy^ 8 C. d, P. 770 ; or an 
iudictinent for conspiracy, not within the exceptions of 5 d; 6 Viet. c. 
38, 8. 1. A writ of error also lies to reverse an outlawry ; R. v. 
Wilkes^ 4 Burr. 2537 ; 2 Hawk. e. 50, s. 11 ; JlatnVs Cr. Prae. 487, n, 
Ihit no writ of error lies upon a summary conviction ; per Jfolt, C. »!., 
Ld. Raym. 469 ; it only lies on judgments in courts of record acting 
according to the course of the common law*. Com. Dig.., Pleader. 
3 B. 7. 

Fiat of attomefij -general.'] — lentil the reign of Queen Anne, a writ 
of error was grantable in any criminal case only e.r gratia irgis, upon 
the law officers of the crown (iertitying tlmt there was cause of error ; 
see 1 Vern. 170 ; 4 Bun\ 2550. Jliit in the case of Reg. v. Po/?/, 
2 Salk. 503 ; 5 Mod. 31 1, in the year 1704, ten of the judges declared 
their opinion that in all cases under treason and felony, a writ. of error 
was not merely of grace, but ought ex dehito just itue to be granted ; 
not meaning thereby that it was a writ of course, but that where 
there was probable error it ought not to be denied. In cases of trea- 
son or felony, it still remains, in strict law, entirelj^ in the breast of 
the crown whether the writ shall be granted or reluscd. See. 4 Bla. 
Com. 392 ; 2 Hawk. e. ,50, s. 11 ; 4 Burr. 2551. In misdemeanors, 
also, the writ does not issue as a matter of course, 1)ut under the like 
liat, which however in these cases the attorney-general ought to grant 
whenever probable grounds are laid ;*and it has been said that the 
court of Queen’s Bench will order him to do so if he refuse ; 4 Burr. 
2551 ; but it has recently been*lield that this is not so, and that the 
court will not interfere after he has exercised Ids discretion, and re- 
fused to grant a fiat. Reg. v. Neivton, 4 E. d: B. 869. Where, there- 
fore, it is intended to sue out wTit of error in a case of felony or 
misdemeanor, the first step is to apply to the attorney-general for his 
fiat, and for this purpose a certificate sipied by the prisoner’s counsel, 
accompanied by an affidavit if error in fact be alleged, should be 
submitted to .the attorney-general. 

A prcBcipe, together with the attorney-general's fiat, must be taken 
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to the Petty Bag office before the writ of error can be issued. The 
following forms are found on the files of that office : — 

Middlesex. — Writ of error on an indictment in the Central Criminal 
Courts removed hj certiorari into the court of Queen's Bench ^ between 
the Queen on the promeutkm of R. B. K. against II. A. and D. A.^for 
certain misdemeanors whereof the said defendants arc indicted. Return- 
able in the Brehequer Chamber the eleventh day of January next 
Let this writ imie. For defendants^ 

W. AtherUm, E. & K. 

Temple^ November 2G^^, 1861. (Address). 

28^/4 October^ 1861. 


Jn the Queen's Bench. 


The Queen against W. D. 

Middlesex. — Writ of error on behalf of W. B., now a prisoner in 
the House of CoiTertion in Coldhath Fields^ on an indictment aifd con- 
viction and judgment for a, misdemejinor^ at Westminster sessions^ rctum- 
able on the twelfth day of January^ 1861. Wheresoever^ etc. 

Cl. B. 


Let this writ issue. 

W. Atherton. 

Temple^ Vlth Nooemher^ 1861, 


Attorney for W. D. 
Deverenx Court^ Temple. 
November, 1861. 


Queen's Bench. — Writ of error for A. L., at the suit of the Queen, on 
indictment for pKrjury, returnable on \bth April in Exchequer 
Chamber. Ij. & L. 


Reg. V. A. L. 


[Address. Date.] 

r Let a writ of error issue on the part of the defenaant 
}from the Court of Queen's Bench to Exchequer Chamber 
(<o assign errors in law. 

W. Atherton. 


24^/4 December, 1861. 


Wakwu^kshiue. — Let a writ of ei'ror issue, directed to the Iceepers 
of the p>eace and justices of our sovereign lady the Queen, assigned to 
hear awl determine divers felonies, trespasses and inisdemeamn's com- 
mitted within the county of Wanvivh, upon a certain imlictment against 
II. II., /o?’ a certain felony whereof he was indicted at a sessions of the 
peace in and for the said county, held by adjournment fit Coventry in 

the said county, on , the day of October, one thousand eight 

hundred and sLrtg-qnc, and by a jury of the said county convicted, as it 
is said, awl whereiepon judgment of transportation has been jrronounced 
against him the said II. II., returnable in the Queen's Bench. Dated 
this eighteenth day of Novembeff 1861. 

Let this writ issue. 

W. Atherton. 

Temple, l^th November, 1861. 


The praecipe and fiat are sometimes on parchment, but more fre- 
quently on paper. 

Where a writ of error was sued out upon a judgment of the court 
of Queen’s Bench, collusively, in order to enable the parties to effect 
a compromise of the prosecution, that court, under the power con- 
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taincd in the 12 13 Viet. c. 109, a. 39, set aside the writ; Reg.y. 
Alleyne^ 4 E. & B. 186 ; Deam. C. C. 505. And the Court of Ex- 
chequer Chamber thereupon sot av‘«ide a judgment of that court, which 
had been signed by the plaintiffs in error, by order of a judge, for 
want of a joinder in error. A Heme v. Beg,, 5 E. & B, 399 ; Deare. 
a a 512. 

Jsming 'lerit^ ami form of rorlt of orror.] — On the filing of a preecipe 
and the production of tlie {ittorney-gonerars fiat, the writ of error, 
which must be prepared by the attorney, 12 <£* 13 Viet. c. 109, s. 38, 
on parchment, stamped with a stamp for 20/?., is issued by the officers 
of the Petty Pag ( )ffioe, whose foe is 10s. The following is the form 
of a writ of error to the justices of quarter sessions : — 

Victoria, hy the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith : To our keepers of 
the peace and justices assigned to hear and determine dicers felonies, 
trespasm^s, and other niisdcnauwors committed in the county of Warwick, 
and to every of them, greeting : Because in the record and proceedings, 
ami also in the giving of judgment in a certain jmesentnient inad-e 
against II. II., at a sessiotis of the peace in and for the said county , held 

hy mijournment, at Coventry, on Wednesday, to vnt, the flay of 

Januanf, /?i the year of our reign, before W. 1)., esquire, ami 

the Bev. T. C. A., clerk, and others their associates, then our justices 
assigned to keep the peace in the said county, and also to hear and 
determine divers felonies, trespasses, and other misdemeanors in the said 
county committed, for certain felonies in aiding and assisting one K. T., 
a prisoner in the gaol of Coventnj aforesaid, in attempting and en- 
deavouring to attempt to escape from the said gaol, against the form of 
the stntutes respectively in such case made and provided, whereof the 
said II. II. was accused before the said W. 1)., esquire, and the Beo. 
'^r. C. A., clerk, our jusliees aforesaid, and was thereupon convicted 
thereof by a certain jury of the county, taken between us ami the said 
II. II., as it is said, manifisl error hath intervmed, to the great damage 
of the saidW.^l., as hy his complaint we are infonned. We being 
willing that the error {if eri'or there be) should in mie maimer be 
con'eeted, ami full and speedy justice done to the said II. li. in this 
behalf, do command you, tlatt if judgment be thereupon given, then you 
send to us distinctly and openly, under your seals, or the seal of one of 
you, the record and proceedings aforesaid, with all things concerning the 
same, with this writ, so that we may have them before us on the fifteenth 
d<iy of A pi'il next, wheresoevet v^e shall then be in Englaml, that the 
record and jrroceedings aforesaid being inspeckd, we way cause to he 
further done thereupon, for correcting that error, what of right and 
according to the law ami custom of our realm of England ought to be 
done. Witness ourself at Westminster the twenty -ninth day of October, 
in the twenty -fifth year of our reign. 

• Bomilly. 

By Sir William Atherton, Knight, Abbott, 

Attorney -general of our lady the Queen. 

If the alleged error be on an indictment at the quarter sessions for 
any city or borough, the writ of error must be directed thus : — 

“ Victoria, etc. To T. F. E., esquire, recorder of our borough of 
Leeds, in the county of York, our justice assigned to hear and determine, 

w. I 
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etc, [as in preceding form] in our said borough^ greeting'" If on an 
indictment at assizes it is directed, “ To our justices of oyer aud, 

terminer for our county of , assignetl to deliver the gaol of the said 

comity of the prisoners therein being ^ and also to hear and determine all 
felonies^ trespasses^ and other evil doings committed within the same 
county^ greeting," And wliere the error has arisen in tlie proceedings 
on an indictment tried at tlic Central Criminal Court, it may be thus 
directed :~ 7 “ I'o our justices assigned to hear and determine divers 
treasons^ murders,^ felonies,^ and misdemeanors committed within the 
jurisdiction of our Central Onminal Court^ and to every of them^ 
greeting" etc. 

When error is Ijrought in the Exchequer Chamber, pursuant to 
1 W. 4, c. 70, 8. 8, on an indictment trie<l at the assizes for any 
county, wliere the judgment of the court below has been allirmed by 
the Queen’s Beiicli, the writ of error is directed to the lord chief 
Justice of tliat court. It recites that the prisoner was convicted by a 
Jury before certain Justices of oyer and terminer, on an indictment for 
a certain offence specified, and that by reason of alleged error the 
proceedings were removed by writ of error into the Queen’s Bench, 
where the Judgment was allirmed ; and then proceeds as above. 
When the error is to be assigned on an indictment tried in the 
Qiuuui’s Bench, the writ will be nearly in tlie same form. In some 
forms the section of the Act for the more effectual Administration of 
Justice, 1 W. 4, c. 70, relating to error from the Queen’s Bench, is 
rc(*,itcd ; but that seems wholly unnecessary. [For forms of writs in 
other and more special cases, see Lit. Eat. 239 : Trem. P, C, 305 ; 
Jland's Prac, 470 ; 4 (Jhiffy's Criin. L. 417, 420.] 

Tlie following is the form of the writ of error on outlawry in the 
Queen’s Bench : — 

Victoria,, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen,, Defender of the Faith, etc. : To our jus- 
tices appointed to hold pleas before us, greeting : Forasmuch as in the 
record and process, as also in the pnJdication of an outlawry published, 
against J. W., on a certain information against the said tF. W. for 
printing and publishing a certain libel or composition entitled, etc., 
whereof the said J. W. is impeached, and thereupon by a jury of the 
county is convicted, as it is said [o?’, if the defendant has been con- 
victed on an indictment, state the substance thereof], manifest error 
hath intervened, to the great damage of the said J. W., as by his com- 
plaint v?e are informed. We, being willing that the said error (if any 
there he) be duly amended, and full ami speedy justice, done to the said 
J. W. m this behalf, do command you that, if the said outlawry be 
reMmed before us, as hath been said, then inspecting the said record 
and process, you may cause further to he done therein for annulling the 
said outlawry for error, as of right and according to the law and 
custom of England shall be meet to be done. Witness ourself at West- 
minster this twentieth day of November, in the twenty-fifth year of our 
reign. 

Upon delivering the writ to the clerk of the peace or other officer 
of the court to which it is directed, who has the custody of the in- 
dictment, he will make up the record, and make out the return to 
the court. The following is the form of a return when a writ is ad- 
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dressed to the justices in quarter sessions ; it is signed and scaled 
by the chairman : — 

County of \ /, li. J. A., payuire^ one of the keepers of the peace 

to wit. Sand justices of our lady the QueeUy assiyned to keep 

the pearc within the said county of , and also to hear and determine 

divers felonies^ frcspitsscs^ and ttfhcr misdem conoid in the same county 
committed^ hy virtue of this writ to me delivered^ do send to itnr said 
lady the Quecn^ distinctly and openly under my seal, the record ami 
jrroceedinys in ei mrtain presentment made ayainst II. II., if which 
mention is natde in the same v/*/v7, together with all things concerning 
the same. Jn witness whereof f the .said U. J. A., have to these 
presents set my Jtand and seal the serenth day of December^ in the 
twenly-fiftk year of the reign of our sorereign lady Vietoria. by the grace 
of Cod of the Cnitvd Kingdom of Great Ilritain and Jrelaml Queen^ 
Defendvr of the Kaith., and in the year of our Lord IHHl. 

‘ ^ ‘ * {Signed) K. J.A.(l.s.) 

Indorsed thus. — The execution of this writ appears in certain 
schedules hereunto annexed. {Signed) R. J. A. 

It* the whohi record be not certified, or not truly certified, by the 
inferior court to which the writ of error is directed, the jilaintitV in 
error, as well in criininal as in civil cases, may allegi*. a diiniiiutltm 
of the reeonl, sliowiug tliat jiart of tlie record has been omitted and 
remains in the inferior court not certified, and a certiorari will be 
awarded. Termes de. la Ley^ 2411 ; Co. Ent. 2.‘12, 242 ; 4 Bki. Com. 
390. Thus, where it was objected, on argument of a writ of error 
from tlie Queen’s lleneh to the Kxehe(iuer (Clamber, that mention of 
a motion in arrest of judgment in the court below did not appear on 
the face of the record ; it was hedd that it was tbe.n too late to tak(3 
the ohjection, and Parke,^ B., remarked that, in order to raise the 
question, the pbiintitf in error should have alleged a diminution of 
the record. J)unn v. iiVy/., 12 Q. Ji. 1031. 

Assiynment of cmn*x.] — The writ having bi'cn duly returned, the 
next jiroceeding is the assignment of errors. On a cliargi? of felony, 
the party suing out the writ must ap])ear in jierson to assign errors ; 
8 Rep. Crim. L. 173 ; and it is said iii Comer s (Jr. Prae.. 102, that 
if the. Jiarty bo in custody in the prison of the county or city in 
which the trial has taken place, lie must bo brought up hy habeas 
corpus for the purpose of this formality, which writ must he moved 
for on affidavit. ’I’liis course Avas followcjd in Holloway v. Hey.., 2 
Den. (J. (J. 287 ; 17 Q. IL 'Ml ; and in Mansell v. Reg.^ 8 E. dh H.'.04 ; 
1 Dears. <f; li. (J. C 375 ; Imt the opinion of the court as to its ne- 
cessity was not expressly taken. So where a person convicted of 
felony brings error from the Queen’s Bench into the Exchefpier 
Chamber, the general rules foi^goviTiiing the proceedings in error in 
civil cases, under the Reg. Ge.n.^ Jlil. 7’., 2 W. 4, and under the 
Common l^aw Procedure Act, do not apply ; but the prisoner must 
be brought up to the Court of P^xchequer Chamber, and must there 
pray oyer of the record, and assign errors by delivering them in 
writing to the officer of that court, and must be present during the 
argument and the delivery of the Judgment ; and the attorney- general 
may, immediately on the assignment of errors being so delivered, 
join in error ore tenus. Mansell v. Reg., supra. The expenses of the 
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habeas corpus^ and the gacjlcr’s travelling charges, are home by the 
plaintiff in error. 

The following is a form of assignment of general errors in the 
Queen’s Bench ; — 

A. li. Michaelmaft Term^ in the twenty -fifth year of 

Plaintiff in Error i the rr.iyn of Queen Victoria. And now^ to wit^ 
V. • \ 071^ etc.^ in tlm name term^ before our said lady 

The Queen. V the Queen at W estmhister^ eometh the said A. B., 
Defmdant in Error. ^ in his proper person^ who is conimitted to., etc.., 
and he iimnediafely mith that iti the record and process aforesaid., and 
also in. the (jimnrj of the judfpnmt aforesaid against him tJie said A. B., 
there is manifest eri'or in this, to 7 oif that the indictment aforesaid., and 
the jnatter therein contained^ are not sufikient in law to 7varrant the 
judgment agamst him now given., or to convict him of the trespas.ses^ 
CAmte.mpts., ami forgeries (or as the case may he) aforesaid., therefore in 
that there is inanifest error ; tlrre is also error in this., that by the. said 
record it appears that jiJidgment 7ipon the indictment aforesaid was 
given mjainst him the said A. B. m form aforesaid, whereas judginent 
Inj the law (f this realm, of England ought to have. been, given for the 
said A. B., tha,t he he therefore acquitted, and go thereupon without day, 
therefore in that there is natnifest en'or • and the said A. B. prays that 
the judgment aforesaid, for the. en’ors Iteing in the record and process 
aforesaid, may he reversed and annulled and ahsolutely be held for 
nothing, ami that he may he restored, to the common law of this realm, 
and to all things which he hath lost on the present occasion. 

See 1 Ld. Raym. ,'hj ; 1 lios. <1; P. 35G ; 4 Chit. Crim. L. 421. 

Joinder in ei'ror.'] — A eopygf the assignment of errors being served 
on the prosecutor, and a rule being served on the attorney-general, 
or the Queen’s attorney and coroner, according to the course and 
practice of the court, to join in error, in default of Joinder the plain- 
tiff will be entitled to judgment. 

When error is brought on a judgment for felony, and the crown 
does not join in error, the dehmdant will be discharged. In Rexv. 
Jfoives, 7 A. cf; E. GO, n, ; N". (& M. 4G2, the crown not liaving 

joined in error, the court granted a peremptory rule (a ])revious rule 
liaving been made to the like effect), that judgment should be entered 
for the defendants, unless the coroner and attorney of the King’s 
liemdi should join in error within four days after notice of that rule, 
to be given to tlie prosecutor and the solicitor for the treasury ; and 
the coroner not liaving joined in error, judgment was given for the 
defendants, and they were discharged. 

The following is the form of joinder in error : — 

On the twelfth day of December, in the year of our Lord cme thousand 
eight hundred and sixty-one^ as of Michaelmas Term, in the twenty- 
fifth year of the reign of Queen Victoda. 

And C. F. K., esquh'e, coroner and attornei/ of our said lady the 
Queen before the Queen herself, who for our said lady the Queen in this 
behalf prosecutefh, being present here in court, and having heard the 
Tnatters aforesaid above assigned far en'or in manner and form, afore- 
said, for our said lady the Queen saith that neither in the record and 
proceediiigs aforesaid is there any error; therefore the said coroner and 
attorney of our said lady the Queen prayeth that the court of our said 
lady the Queen now hei'e may proceed to examine as well the record and 
proceedings aforesaid, wnd the judgment thereon given as aforesaid y as 
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Oie mattern above assiffned and alleged for error ^ and that the jiulgnmU 
may in all things be affirmed. 

If the joinder in error be by the attorney-general, tlic form is : — 

And the said Sir W. A., knight^ attorney -general of our sovereign 

Uuly the Queen^ presnit here in court in hia jiroper peraon^ huving heard 
the niatterH afttreaaitl above assif/ned for error^ f^r our said Ituhf the. 

Queen saith^ that neither In the record and proceedings^ etc. Lit. Ent. 
243 ; 4 Chit. Crirn. L. 427. 

Coneilkini.'] — As soon as the joinder in error is filed, either party 
may obtain a rule for a coneHiuni from the crown office, which must 
be served on the opposite party. The form of a concilium is as 
follows : — 

Mumlay.^ the third of Noi'cniher^ in the Uventy -fifth year of the reign of 
Queen Victoria. 

Inihe Queen's Bench (Enyhtnd^ Wanrickshire).— ll. 11. plaintiff in 
error against the Queen., defendant in. error. At the. instance of the 
defendant in errttr, it is ordered that there he a concilium in this pro - 
sccvtio7i,and that this rase he. put doum in the crown paper for argunteni 
on Wedncstlay.^ the VSth day of Noveni her instant. 

On the motion of Mr. . 

By the Court, 

The rule for a eonvilium must specify the day on which the case 
will he put into the fuiper for argument, and must be drawn uj) and 
served six ilays at, l(‘.ast hefon* siieh <lay, within forty miles ofi<ondon, 
and eight days ia all other cases. 

Paper hooks.'] — lly Ueg. Gen..^ Cr. Off. 22, it is ordered, that, in 
all cases eiitere<l ibr argument in the crown paper, the prosecutor or 
his attorney shall delivi^r a juiper hook of tlie proceedings to each of 
the two senior judgcis r)f the court ; and the defendant or his attorney 
shall ill like manner maki* and deliver a pajier hook to the third and 
fourth jiulge of the said court rcsjxM^tively, two days before the day 
on which the ease will lie jmt in the pajier for argument ; and such 
several paper books shall in all cases (except where a special case is 
reserved for the opinion of the court) contain in the margin thereof, 
or appended tliereto, and to he delivered therewith, the jioints in- 
tended to he argued, but sliall not contain any other observation or 
matter than such points for argument, together with copies of the 
proceedings, and a copy of the rah nisi to quash, or for a coruiilium ; 
and Judgment shall ho given by the court against the party neglecting 
to deliver paper hooks to the judges, or delivering the same without 
points for argument, if the court shall so fileasc. 

The following may be the form of tiie paper hook : — 

“ In the Quern' s Bench. — Pleas before our buly the Queen at West- 
minster^ of Hilary Terrn^ in the twenty -fifth year of the reign of our 
sovereign lady Victoria., by the grace of God of the United Kingdom 
of Great Britain and Ireland Que^en, Defender of the Faith., etc. 
'‘'‘Among the pleas of the Queen's Roll, Lancashire. — Our lady the 
Queen hath sent to her keepers of the pe/we in and for her county of 
Lancaster, and to her justices appointed to hear and determine divers 
felonies, trespasses^ and other misdemeanors cmtmiited in the sa/me 
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county.^ her writ closed in these words^ Here set out the writ of error, 
a copy of the record, a copy of the assignment of errors, a copy of 
the joinder in error, and append a copy of the rule for a concilium. 
See 4 Chit. Crim. L. 428. 

The points for argument, to be stated in the margin of the assign- 
ment of errors in the paper hook, of course vary in each particular 
case. The following precedent may, however, be a guide in drawing 
them : — 

The plaintiff in error will insist that the judgment is erroneous on 
a/:count of each and all of the errors specially assigned., and., In par- 
ticular., that the. indictment shows no attempt to escape on the part of 
T., does not connej.t the plaintiff with his proceedings^ and is bad for 
duplicity., the several counts mentioned referring to but one offence. 
Also, that there being at least one. bad count, there is a general Judgment 
on all. A nd also, that the jurisdiction., as creata! by the hth and. (oth 
Victoria, c. 1 10, is not sJmm. F. S. F. (Holloway v. Meg., 2 Den. 
a C. 287 ; 17 Q. B. 317.) 

Ball in c?Tor.]— During the pendency of tlie writ of erreu*, the 
defendant, in cases of treason or felony, remains in custody, being in 
execution on the judgment. Uut in cases of misdmneanor, the exe- 
cution may be stayed until the writ of error is tinally determined, 
and the, defendant is entitled in tlio meantime to be discharged from 
imprisonment, and to recadvi* hack the amount of any line hjvied mion 
the judgment, on his entcjring into a recognizance, with two suflieient 
sureti(‘s, to be approved of liy a judge of the court of (jueen’s Bench, 
or a commissioner for taking special bail in actions depending in the 
superiot courts, to prosi'cute the writ of error witli eHt‘ct, and per- 
sonally to appear in the court wherein such writ may bo n'turnablc, 
on tlu! day whereon judgment shall be given upon the writ of error ; 
and also, if so ordered by the court or a judge thereof, four days’ 
notice being given either to the defendant or Ids attorney, or to the 
bail personally, or by leaving the same at his or their last known 
place of abode, on the days and times ap|)ointed for any jirocccding 
upon the. said writ, and so from day to day, and not to depart the 
court without leave ; and, in ease the judgment be aHirmed, forthwith 
to render the defendant to jirison, according to the judgment. 8 rO 9 
Viet. c. bH, s. I ; lb d: 17 Viet. c. 32, s. 1. If the defendant make 
default in ])rosecuting the writ of error with ctfeet, or in personally 
appearing in the court of error upon any ])roeeeding to be had upon 
the w'rit, such court may order the recogidzance to be estreated into 
the Court of FiXchecpier in a summary way, and w'ithout the issuing 
of any writ of sci. fa., and may also order the Avrit of error to be 
quashed without argument ; and in every such case the defendant 
shall fortliAvith be liable to execution upon the judgment ; lb d 17 
V7<7. c. 32, s. 2. Where the defendant has been discharged from 
prison without a proper recognizance being tiled and certiiied accord- 
ing to the directions of the statute, the court in which the conviction 
was had will order fresh process to issue for his apprehension and re- 
commitment. Dugdale v. Meg., Dears, C. C. 254 ; 2 D. <& B. 129. 

Judgment of affirmance.'] — If the judgment of the court below be 
af&rmed, the following is the form of the judgment of the court of 
Queen’s Bench : — 

Whereupon as well the record and proceedings aforesaid, and the 
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Jwignumt given in manner and form aforesaid^ as the matters aforesaid * 
hy the said A. B. above for error assigned^ being seen^ and by the court 
of our said lady the Queen before the Queen herself now here fully 
understood^ aiul mature deliberation being thereupon had^ it appears to 
the court of our said lady the Que^n iww here^ that there is no etror 
either in the record or proceedings aforesaid^ or in the giving <\f the 
judgment afore.said. Therefore it k considered and adjudged by the 
Haul court here that the. judgment aforesaid be in all things affirmed^ 
and sta/ul in full force aiul effect. 

In every ease in which a dcfenchuit shall pcr.sonalIy ap])eai’ in court 
upon any proceeding had upon the writ of error, and judgment 
thereon shall be affirine.d, or the writ of error shall be (piashotl, the 
court of error may forthwith commit the defendant to the keeper of 
the Queen’s prison, and order liiin to deliver the defendant to the 
k(‘e|)er of the ga<»I or pris<m in whieh he may have been adjudged 
to he imprisoned ; and the kee]ior of the Queen’s })rison shall there- 
upon deliver the defendant to tlic keeper of such gaol or ])rison, who 
shall (*uise the defendant to be kept in safe custody therein, in pur- 
suance of and in exeeiition of the Judgment, lb d’' 17 Viet. c. !V2, s. 4. 
And whenever it shall be made appear to any one (d‘the judges of the 
superior courts of record at Westminst(‘.r, either by atVidavit or eerti- 
ticate of the })r<i]>er oHicer of the court of error, that the recognizanee 
of a defendant given under the j>rovisions of this act has been ordered 
to he estreated, or that judgnieiit iqxm the writ of error has been 
alhrined, or that the writ has been <piaslied, and that default has been 
made by the space of four days in rendering the defendant to prison 
in execution of tlie, judgment, the judge may issue his warrant under 
his hand and seal, and thereby cause such (h^Amdant to bo appre- 
hended, and conveyed to tlie gaol or prison in whiclj he may liavo 
been a<ljudged to bo imprisoned, pursmuit to and in execution of the 
judgment given against such defendant, .fd, s. />. In evciy case in 
which a defendant shall he committed hyanyc»>urt of error in execu- 
tion of (he jinlginent given against him, and in <*verycase in which a 
defendant shall, by virtue of any warrant or in other manner, be 
rendered to prison in execution of such judgment, the imprisonment 
of such defendant (if imprisonment shall not have commenced under 
sucdi execution) shall be reckone<l to begin from the day when he 
shall be in actual custfaly in the gaol or prison in which lie may have 
been adjudged to be imprisoned under such judgment ; and if the 
defendant shall have been discharged from imprisonment on giving 
bail in error, he shall Ik*, iinjiri.soiied for such further period in the 
same prison as, with the time during which In* may already have b(;(*n 
imprisoned under such execution, shall. be equal to the period for 
which lie was adjudged to be imprisoned as aforesaid. Id. s. b. And 
whenever default shall have been made in rendering a defendant to 
prison in execution of a judgment for mir, demeanor, and a warrant 
shall have been issued against him to enforce such render to prison, 
according to the provisions of*this act, the defendant shall be liable 
to pay the costs and cliarges of such render ; and if the prosecutor 
shall, before the expiration of the defendant’s imprisonment, have 
caused the amount of such costs and charges to he ascertained by one 
of the masters or the as.sistant master on the crown side of the court 
of Queen’s Bench, and shall have left with the defendant and with 
the keeper of the prison or his deputy, a certificate under the hand of 
such master or assistant master, of the amount of such costs as ascer- 
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tained, then the defendant shall not be discharged out of custody 
until such costs and charges have been paid, or until an order has 
been made by the court for the relief of insolvent debtors or of bank- 
ruptcy for his discharge. Id, 7. 

JulUgmmt of reversal.] — If the judgment of the court. below be 
reversed, the following is the form of the judgment of the Queen’s 
Bench : — 

“ Wfi^ermpon all ami simfular the premises being seen^ and by the 
court of our said lady the Queen before the Queen herself here under- 
stood., ami the record and proceetlings aforesaid., and the errors aforesaid 
by the said D. above assigned., and others in the record and pro- 
ceedings aforesaid found., being diligently exmnined, and mature de- 
liberation being thereupon had., it appears to the said court of our said 
lady the Queen now here., that in the rawed, ami proceedings aforesaid 
there is manifest error ; then fore it is considered and adjudged fry the 
said court here that the judgment aforesaid, for the errors aforesaid, 
ami others in the record and ‘proceedings aforesaid found and being, be 
reversed, annulled, and held, as entirely void, and, that the said C. D. he 
restored to all things which by irastm of the judgment aforesaid, he hath 
lost; and that the said (/. 1). may go thereoj' without day," etc. {See 
Lit. Ent. 242 ; 4 Chit. Crim. L. 430.) , 

Formerly, if the court below had pronounced an erroneous judg- 
ment, the c(jurt of error had no power to pronounce the j)roper judg- 
ment, or remit the record to the court below, but were Ijound to 
reverse the judgment niul discharge the defendant. U. v. Bourne, 7 

A. rfe E. fjH : Ueg. v. Drury. .3 ( \ K. 102. JUit now it is enacted, 

by 11 12 Viet. c. 7H, s. 5, that whenever any writ of error shall be 

brought upon any jndgrncnt on any indictment, inlbrrnation, present- 
ment, or impiisition in any criminal case, and the court of error shall 
reverse the Judgment, it sliall be eompetent for such court of error 
either to pronounce the proper jmlgipent, or to rtunit the record to 
the court below, in order that such court may pronounce thfi proper 
judgment upon such indictment, information, presentment, or inqui- 
sition. And see the observations of Lord Camphrfl, C. tl., on this 
section of the statute, in Holloway v. Ueg., 2 Den. C. C. 287 ; \7 Q. 

B. 317. 

Upon the reversal of a judgment against any ])erson convicted of 
any ollencc, the judgment, execution, and all former proceedings 
become thereby absohit(dy null and void. If living, he (or if dead, 
his heir or personal re{»rcscntative, as the ease may he) will be 
entitled to be restored to {\Jl things which he may have lost by such 
erroneous judgment and proceedings, and shall stand in every respect 
as if he had never been charged with the oftcnce in respect of which 
judgment was pronounced against him. But a judgment reversed is 
no bar to a second indictment ; Reg. v. Drury ^ S C. <& K. 193. 
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PART II. 

EVIDENCE GENERALLY. 

CIlAPTKIl I. 

WHAT ALMRIATIONS MUST RF, PROVED. 

Where the defendant pleads the general issue, not guilty, the prosc- 
e.utor Js obliged to prove at the trial every fact and circumstance 
stated in the iiidictnient which are material and necessary to consti- 
tute the olVence. On the other hand, wluue the replication or other 
pleading on the part of the jirosecution e.tuisists of a general traverse 
of the defeiidaut s ph'ading, the defendant must prove the facts thus 
traversed and put in issue, d'he ])arts of a ])leading reipiired to he 
thus proved may he cousidereil under the following heads : — 

Time.'] — d'he day and year on which facts an* stated in the indict- 
ment or other jdeading to have occurred are not in general material ; 
Jind the facts may he ])roved to have occurred upon any other day 
])r(jvious to the preferring of the indictment. (*SVc ante.., p. 42 ; and 
14 15 Virt. c. 100, s. 24, ante, p. 41.) A*, v. Charnoek, Jlolt^ 501 ; 

1 Hulk. 2HH : .sec aho !) .S7. 7V. 587-005, 542-552 ; Font. 7, 8 ; 9 KuhI, 
157 ; 1 I*hH. ICr. 205 : /A v. Ace//, 2 i^tark. N. J*. 458. 4'o this rule, 
however, there are t)ie.‘'(5 exct^ptious : namely — First., that in all cases 
wluu'e bills of exchange, promissory notes, /u* other writt<*n instru- 
ments, not under seal, are plejided, the date, if stated, must corre- 
s[K)nd with the date of the instrument when ])r()duc(‘,d in evidence 
at the trial, (o.ron v. Lf/<tn, 2 (^ainp. 507, n. aS/c Freeman v. Jacoh^ 
4 ('amp. 209. i^earndhp a.s deeds maybe plead(‘d either according tO 
the dat(! which th(*y hear, or to the day on which they were delivered, 
if a <leed produced in evidence hear date on a day different from that 
stated in the plea<ling, tin* party [)roducing it mu.st jirove that it was 
in fact delivered on the day alleged in the })leading. Thirdly, if any 
time stated in the pleading is to he proved by matter of record, it, 
must be correctly stated. See (drey v. Uennel, I T. R. 550 : Perpe. v. 
Foster, 4 T. H. ,590 : Woodford, v. Ashley, 11 Fast, 508 : Rastall v. 
Stratton, 1 11. Bl. 49 ; 2 Saund. 291 h. In these several respects any 
variance between tlie. time so stated, and that appearing from the 
instrument or record when pro^/uced, will he fatal, unless, in the dis- 
cretion of the judge, the variaufM! he amended at the trial, (9 (1. 4, 
c. 15 ; 11 & 12 W. 4, e. 40, /». 4 ; 14 15 Viet. c. 100, a. i ; se^ post, 

p. 184.) Fourthly, when the precise date of any fact is necessary to 
ascertain and determine with precision the offence charged, or the 
matter alleged in excuse or ju.stification, any variance between the 
pleading and evidence in that respect will be fatal unless amended. 
And lastly, where time is of the essence of the offence, as in burglary 
or the like, the offence must be proved to have been committed in the 
night-time ; although the day on which the offence is charged to have 
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been committed is immaterial, and it may be proved to have been 
committed on any other day previous to the preferring of the indict- 
ment. In murder, also, the death must be proved to have taken place 
within a year and a day from the.time at which the stroke is proved 
to have been given. 2 Hawk, c, 23, s. 90. 

Place .'] — It is not in general necessary to prove that the facts stated 
in the indictment or subsequent pleading occurred in the parish or 
place therein alleged (if any be alleged, which now is in general un- 
necessary) ; it is sufficient to prove that they occurred within the 
county or otlier extent of the court’s jurisdiction. 2 Hawk. c. 25, 
8. 84 {ante^ p, 42). But they must be proved to have been committed 
within the county, or other extent of the court’s jurisdiction, other- 
wise the defendant must be acquitted. (See ante^ p. 42.) And where 
a forged bill of exchange was found upon J. 8., who resided in Wilt- 
shire, and had resided there about a year, under a false name, but 
which bill bore date more than two years previously to its bein^found 
upon him, and at a time when he lived in Somersetshire ; on an in- 
dictment against him for a forgery of the bill in Wiltshire, this was 
holden not to be sufficient evidence of the olfence having been com- 
mitted in that county, li. v. Crocker^ 2 N. H. 87 ; see H. & It. 99, n. 
But although the offence must be ])roved to have been committed in 
the county where the prisoner is tried, after such proof, the acts of 
the prisoner in any other county, tending to establish the charge 
against him, are properly admissible in evidence. If there be no 
such place as that stated in the indictment, it is immaterial. R. v. 
Woodward^ I Mood. C. C. 323. The stat 9 //. 5, st. 1, c. 1, s. 3, (see 
7 II. 5, e. 18, and 18 H. (J, e. 12,) which declared the indictment to be 
void in such a case, is now repealed ; and a further ground for the ob- 
jection is removed by the jury in criminal cases being now returned 
de. corpore comitatus. 6 G. 4, c. 50, s. 23. An indictment alleged a 
highway robbery to have been committed in the parish of St. Thomas 
Pensford. but the witness called it the parish of Pensford^ upon which 
it was objected that there was no proof that there was in the county 
any such parish as that laid in the indictment : Littledale^ J., before 
whom the indictment w'as tried, said that the objection was not valid, 
and that he had once reserved a case for the opinion of the judges 
upon the very point, and a great majority of the judges held that it 
was not incumbent upon the prosecutor to prove affirmatively the 
existence within the county of the parish laid in the indictment, and 
expressed a doubt how th% should hold, even where it was proved 
negatively for the prisoner that no such parish existed. R. v. Dow- 
Ry. ds M. 433. 

To the abbve rule, as to the parish and place being immaterial, 
there are however these exceptions : namely. Firsts that if the statute 
upon which the indictment is framed give the penalty to the poor of 
the parish in which the offence ^as committed, the offence must be 
proved to have l^een committed in the parish stated in the indictment. 
Secondly^ upon an indictment against a parish for not repairing a road, 
the part of the. road out of repair must be proved to be within the 
parish ; and the same in all other cases in which the place where the 
fact occurred is a necessary ingredient in the offence. Thirdly^ if a 
place mentioned ki plieading be stated as part of the description of a 
written instrument, bt is to be proved by matter of record, any vari- 
ance between the place as stated, and tnat appearing from the written 
instrument or recora when produced, will be fatal, unless the variance 
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be amended at the trial («ee post^ jo, 184). Pitt v. Green, 9 East^ 
188 : Pool V. Court, 4 Taunt. 700 : GoodtitU v. W alter ^ Id, 761 : 
Morgan v. Ed^oards, 6 Taunt 394 : Goodtitle v. Lammiman^ 2 Camp, 
274. And lastly^ where the place is stated as matter of local de- 
scription, wid not as venue merely, any variance between the descrip- 
tion of it in the indictment and the evidence will be fatal, unless 
amended, even though the injury be partly local, and partly transi- 
tory ; for, the whole being one entire fact, the local description be- 
comes descriptive of tlie transitory injury. E, v. Cranage^ 1 Salk, 
385 ;■ 1 Stark, Ev, 467. Thus, for instance, on an indictment for 
stealing in tlie dwell ing-liouse, etc., for burglary, for forcible entry, 
or the like, if there be a variance between the indictment and evidence 
in the name of the parish or place where the house is situate, or in 
any other description given of it, the defendant must bo acquitted, 
unless the Judge, in his discretion, think fit to amend the indictment. 
The rule is the same, in this respect, in criminal cases as in civil 
actions ; and where, in an action for non-residence, the parish was 
styled in the declaration St Ethelburg^ and the real name appeared 
in evidence to be St Elhelhurga, it was holden a fatal variance. W'd- 
son V. Gilbert 2 Bos. P. 281. So, in an action for a nuisance in 
erecting a weir, described in the declaration to be at II., and proved 
to be at a lower part of the same water, called T., the variance was 
held bital. Shaw v. Wrigleij^ 2 East 500. With reference to the de- 
scription of the parish, there are sev(;ral apparently conflicting au- 
thorities, which can only be reconciled upon the principle that it is 
sufficient to describe the parish either by its strictly legal or by its 
popular name, provided the description be such as cannot mislead. 
Thus where, in ejectnuint, the premises were alleged to be in Earn- 
hant proved to be in Farnham Royal., it was holden not to be a fatal 
variance, unless it were shown that there w'cre two Farnhams, Doe 
V. Salter, 13 East 9. Where the premises were laid to be in West- 
hury, and it was proved that there were two parishes of that name in 
the county, Wcslhary-upon-Trim and We slim nj -upon- Severn,, the ob- 
jection of variance was overruled, because in common parlance the 
addition was not used, and the description could not mislead. Doe v. 
Harris,, 5 M. & Set 326. So, where jiremises were described as 
situate in the parish of Jjambetlt the real name of the parish being 
St Mary,, Lambelh., though usually called Lambeth,, the variance was 
holden to be immaterial. Kirkkind v. Pounset 1 Taunt 570 : R, v. 
Glosso^t 4 ii. <£? Aid. G19, In Taylor v. Willans^ 11 Moore,, 448; 
3 Bimjh. 449, the, parish was described as the parish of St James., in 
the county of AUddlese^c., and it appeared from Acts of Parliament that 
there were two parishes of St. James., the one St James, Clerkenwell^ 
and the other that laid in the declaration, sometimes St James., 

and sometimes St, James in the liberties of Westminster ; upon which 
ground the description was holden sufficient. And where, in eject- 
ment, the premises were alleged tq be in the parish of St Luke., in 
the county of Middlesex, and there Appeared to bo two parishes of 
St Luke., the one St Luke, Chelsea, and the other, that in which the 
premises were, sometimes called Luke, Old Street but more com* 
monly St Luke,, Middlesex : the description was holden sutiicient, ae 
it could not mislead. Doe v. Carter^ 2 Y, d J, 492. A prisoner wae 
indicted at the Central Criminal Court for burfiffaiy in a house stated 
in the indictment to be situate at the parish of Woohoich. The 
prosecutor stated that the correct name of the );>aiish was ^ Mary^ 
Woohoich; but it being called in the Central Criminal . Court Act, 
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4db W, 4, c. 36, 8, 2, the parish of Woolwich^ the indictment was 
therefore held sufficient. Reg. v. St, John, 9 C.dsP, 40. But, where 
in an action of trespass for breaking a house in the parish of Clerken- 

mlly there appeared to be two parishes in Clerkenwell, St. James and 
St. John, and the house was situate in the former, Gibbs, C. J., non- 
suited the plaintiff. Taylor v. Uooman, 1 Moore, 161 ; 1 Holt, 523. 
And where the premises were laid in the parish of St. George the ' 
Martyr, Bloomsbury, and were proyed to be in that of St, George, 
Bloomsbury, there being two parishes of St. Ge^orge in Bloomsbury, 
the one called St. George the Martyr, and the other St. George, 
Bloomsbury, the plaintiff was nonsuited. Harris v. Cooke, 2 Moore, 
587 ; 8 Taunt. 539. 

Where a parish is situate in two counties, if the offence be of a 
local nature, it must be alleged to have been committed in that part 
of the parish which is within the county in which the defendant is 
tried. Reg. v. Brookes, C. Mar. 543. 

The offence charged.'] — Every offence consists of certain acts done 
or omitted, under certain circumstances, all of which must be stated in 
the indictment (see anle,p. 43), and be proved as laid ; any material 
variance between the fact laid and the fact proved will be fatal, unless 
amended. Thus, for instance, where, in an indictment for obtaining 
money by false pretences, the false pretence stated was that the 
defendant said that he had paid a sum of money into the bank, and 
the proof was, that he said that a sum‘of money had been paid into 
the bank, without saying by whom, the defendant was acquitted for 
the variance, Lord Ellenborough holding that there was a dilference 
in substance between the two assertions. H. \. Plestow, 1 Camp. 494. 
In an indictment for larceny, the evidence must correspond with the 
indictment as to the species of goods stolen ; as, for instance, an indict- 
ment for stealing a pair of shoes cannot be supported by evidence of 
a larceny of a pair of boots. Where an indictment (on the repealed 
stat. 15 G. 2, c, 34, and 14 G. 2, c. 6, which made it felony without 
benehtof clergy to steal any cow, ox, heifer, etc.) charged the de- 
fendant with stealing a cow, and in evidence it was proved to be a 
heifer, this was liolden to be a fatal variance ; for tlic statute having 
mentioned both cow and heifer, pi*ovcd that the words were not con- 
sidered by the legislature as synonymous. R. v. Cooke, 2 East, P. C. 
617 ; 1 Leach, 123. See also R. v. Douglas, 1 Camp. 212. In like 
manner it was deciiled that, as the statute specified lambs and sheep, 
an imlictment for stealing lambs was not proved by evidence of 
stealing sheep ; R. v. Loom, 1 Mood. C. C. 160 ; and for the same 
reason it was. holden, upon the stat. 7 d; 8 Cr. 4, c. 29, s. 25, that an 
indictnieiit l^r stealing a sheej) is not supported by proof of stealing 
an ewe. R. y. Ruddifoot, 1 Alomi. C. C. 247 : R. v. Birket, 4 C.iSk P, 
216 ; but that case is now overruled ; see Reg. v. M'Culley, 2 Mood, 
a a 34 : and Reg. v. Spicer, 1 Den. C C 82 ; 1 C. K. 699 (ante, 
p. 52). Where an indictment upon tne repealed stat. 43 G. 3, c. 58, 
charged the defendant with cutting J. B., and the evidence proved a 
stabbing, the variance was holden fatal, for the statute used the 
alternative, stab or cut. R. v. McDermott, R. & R. 356. Upon an 
indictment for perjury, th^ oath was alleged to have been taken at 
the aasizeS) before justices assigned to take the assizes, and it was 
holden a fatal variance that the oath was administered when the judge 
was sitting under the commission of oyer and terminer and gaol 
delivery. M. y. Lincoln, R. <& R. 421. See R, v. Alford, 14 Mast, 
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218, and R, v. Cooke^ 1 C.d: P, 559. And where an indictment for 
being at large after an order for transportation stated that his Majesty 

had extended his mercy to the prisoner, upon condition of trans- 
portation* for life beyond the seas, and the condition upon which he 
received the royal mercy was not general, but specific, that he should 
be transported to New South Wales, or some of the islands adjacent, 
it was holden a fatal variance. R. v. Fitzpatrick^ R. tf* /i. 512. But 
it is sufficient if the evidence agree in substarwe with the allega- 
tion in the indictment. Thus, for instance, upon an indictment lor 
murder, if it appeared (before the statute 14 d: l5 Viet. c. 100, «, 4, 
which makes it sufficient to charge generally that the defendant “did 
feloniously, wilfully and of his malice aforethought, kill and murder 
the deceased,” without setting forth the manner or means of doing it) 
that the party was killed by a weapon ditVerent upon that (lescribed, it 
would support the indictment; as if a wound or bruise, alleged to have 
been given with a sword, were proved to have been given with a staff ; 
or if the death were stated to have hceti caused by one sort of poison, 
and were proved to have been occasioned by another, pi#vided the 
death were caused by means ejmdem generis. (See post Ji tie Murder.) 
So, a variance in the nnmbcr of articles, or in their value, is im- 
material, provided the value proved be sufiieieni to (institute the 
offence in law. And if there be ten different species of goods enume- 
rated, and the prosecutor }>rove a larceny of any one or more, it will 
be sufficient, although he fail inliis proof of the rest; except in a case 
where value is essential to constitute the offence, and the value is 
ascribed to all the articles eoUecMvehj ; for in that ease the offence 
must be made out as to every one of the articles, /i*. v. Forsyth^ R. 
d:7f. 274. Morn'.y or bank-notes' may be described sirnjily as money, 
without specifying any particular coin or bank-notes ; and such alle- 
gation, so far as regardiS the description of the property, shall be sus- 
tained by proof of any amount of coin, or of any bank-note, although 
the particular sjaicies of coin of which such amount^ was (ioinposed, 
or the particular nature of the bank-note, shall not bo proved. 14 
15 Viet. c. lOf), s. IH, see ante. p. .50. 

allegation which need not be made does not reijuirc proof; and 
therefore, upon an indictment for wounding, with intent, etc., which 
alleged the fact to have been done with a stick and kicking, it was 
holden that the means stated were mere surplusage. R. v. Briggs., 
1 Mood. C. C. 51 H ; (see post, p. 188.) 

The names of the persons against whom the offence was committed, 
and of any party whose existence is legally essential to the charge, 
must be proved as laid. (See ante, p. .52 ; Reg. v. Karl of Cardigan, 
Dom. Proc., 1841 ; Reg. v. Frost, Dears. C. C. 474.) Thus, in an 
indictment for larceny, the property in the goods inust*be proved as 
laid ; that is, the person whose goods tlKjy are alleged to be must be 
proved to be either the actual owner or the bailee of thernj* (See ante, 
p. 3.5.) Even where an indictnjent for burglary charge<l the defendant 
with breaking and entering the house of J. D., with intent to steal 
the goods of J. W., and it afjpegred in evidencre that no goods of any 
person of the name of J. W. were in the house, but that the name of 
J. W. had been inserted in the indictment by mistake, the judges held 
that the variance was fatal, and the defendant was accordingly ac- 
quitted. R. V. Jenks, 2 East, P. C. 514. So, if it appear in evidence 
that the alleged owner of the goods is a feme covert, the defendant 
must be acquitted, unless the indictment be amended ; 1 Hale, 513 ; 
for they are in law the goods of her husband. So, where a burglary 
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was alleged to have been committed in the house of J. G., and it 
turned out in evidence to be the dwelling-house of J. S., the defendant 
was acquitted for the variance. R. v. White^ 1 Leaeh^ 262. So, where 
a larceny was alleged to have been committed in the house of J. G., 
and it turned out in evidence to be the dwelling-house of J. S., the 
defendant was acquitted of the stealing in the dwelling-house, and 
found guilty of the simple larceny merely. So in all other cases, a 
material variance between the indictment and evidence, in the name 
of the party injured, unless an amendment be made, will be fatal, and 
the defendant must be acquitted. But the party injured may, as we 
have seen (ante^ p. 33), be described either by his real name, or by 
that by wliich he is usually known. R. v. Norton^ R.<kR. 610 : R. v. 
J. WilVumis^ 7 C. P. 298. And if tlie name proved be idem 8ona?is 
with that in the indictment, and different in spelling only, tlio variance 
will be immaterial. Thus “Segrave” for “Seagrave,” Williams v, 
Offle, 2 Sfr. 889; “Benedetto” for “Beniditto,” Ahithol v. Derd- 
2 Taunt. 401 ; and “ Whyneard” for “ Winyard,” pronounced 
“ Winnys^l,” R. v. Foster, R. d; R. 412 ; “ M‘Nicolc” for “ M‘>ricoll,” 
1 Dm. C. C. 384 ; 2 C. d K. 527, is no variance ; but it has been 
decided that “ M‘Oann ” and “ M‘Carn,” R. v. Tannet^ R. & R. 361 ; 
“Shakespeare” and “ Shakepeare,” R. \ . Shakespeare, 10 83 ; 

“Tabari” and “ Tarbart,” Bimjham v. Diekie, 5 Taunt. 814; and 
“ Shutliff ” and “ Shirtlifl^’ 1 Chit. 21G, are not tlie same in sound. 
The (puistion whether the names are idem sonnnfia, is a (juestion of 
fact for the Jury to determine. Refj. y. Danis, 2 Den. C. C. 231. 

If the prosecutor be described with an addition, though unnecessary, 
it must, as it seems, be proved. R. v. Derlep, 1 Alood. C. C. 303 ; 
see ante, p. 34. So if he be described as a ])ers()n to the Jurors un- 
known, and it appear in evidence that his name is known, that is a 
variance. See R. v. Walker, 3 Ottnp. 2G4 : R. v. Rohinson, 1 Holt, 
695. And where, in an indictment for receiving stohm goods, the 
princi[)al felon was described as a ])erson to the jurors unknown, but 
it appeared in evidence that he was known, the receiver was acquitted 
for the variance. R. v. Walker, 3 Camp. 2(>4. But a bill found by 
th(‘. same grand jury, iinj)uting tlie principal felony to J. S., docs not, 
sufficiently for this purpose, prove that J. 18. committed the felony. 
R. V. Bush, R. d R. 372. 

Kecords produced in evidence must be strictly Conformable with 
the statement in the pleading they are intended to prove ; and any 
variance in substance between the matter set out and the record 
produced in evidence will be fatal, unless the variance be amended 
at the trial. 9 G. 4, c. 15 ; 11 cC* 12 ITc^ c. 4G, s. 4 ; 14 cfc 15 Viet, c, 
100, s. 1 p. 184). The rule in criminal cases, in this respect, 
is the same as in civil actions. ante, p. 49.) Thus, in an action 

for a malicious prosecution, the declaration having stated that the 
indictment afterwards, to wit, on the 25th February, 1701, came on 
to be tried, and by the record, when wroduced, the trial appeared to 
have been on a different day, the plaintiff was nonsuited, although 
the day was laid under a videlicet. Pope v. Foster, 4 T. R. 690 ; cont., 
Purcell v. AtNamara, ^ East, 157 ; acc. Woodford V. Ashley, 11 East, 
508: see 2 Saund. 291 b. So, an allegation that the plaintiff was ac- 
quitted by a jury in the court of our lord the King, before the King 
himself at Westminster, before the chief Justice, and discharged 
thereupon by the court, was holden not to be proved by a record 
stating the trial to have been at Nisi Prim, and the plaintiff to have 
been discharged by the court in banc, Woodford v. Ashley, 2 Camp. 
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193 ; 11 Ecist^ 508. So, where the return of a writ was laid to bo in 
the 25th year of the King » reign (und§r a videlicet)^ and the writ 
itself appeared to be retuniable in the 24th year, the court held the 
variance to be fatal. Green v. Rennett, 1 T. R. 656. So, where an 
indictment for perjury, assigned on an affidavit made for the purpose 
of setting aside a Judgment, alleged that the judgment was entered 
up “ in or as of” Trinity Term, 5 W. 4, and, on an examined copy of 
the record being produced, it appeared that the day on which the 
judgment was signed wjis entered in the margin, according to the 
new.rules of practice of Ililarv Term, 4 W. 4, this was ludd a fatal 
variance, and the judge refused to amend under the stat. i) 6r.4,c. 15. 
R, v. Cooke^ 7 C. P. 559. So where, on a charge of perjury, alleged 
to have been committed before commissioners to examine witnesses 
in a chancery suit, the indictment stated that the four commissioners 
named in the commission were commanded to examine the witnesses, 
but the commission, when put in, appeared to autliorize the commis- 
sioners, 4^ or any two or three of them,” to examine the witnesses, 
this v^Tas holdeii a fatal variance, and the judge refused jto amend. 
Reff. V. llcicinti^ 9 C. ci' P. 786. J^o, where an indictment for perjury, 
alleged to have been committed on the trial of an action of debt in 
the county court, stat(‘d, in one count, that the county cemrt was held 
before A. lb, tlie high slieritl', and the oath sworn befoi% him ; in a 
second, that it was hold before (). 1)., the Ohunty cliu'k, and the oath 
sworn before him ; and in a third, that it was held before C. 1)., 
so being such county clerk as aforesaid, and the suitors [naming 
them], and the oath sworn before C. 1)., so being such county clerk as 
aforesaid, and the saitl E. F., etc., suitors of the said court of the said 
sheriff as aforesaid : it wiia held bad, the county court being misde- 
scribed in each count ; for that court is the court of the sheritF hM 
he/ore the suitors. It(y. y, FHhweit^ 1 C, (f; K. 115. tSee Jones v. 
Jones^ 5 M. (f lb. 523. But where an indictment fur perjury stated 
that a certain cause (in which the peujury was alleged to have been 
committed) was tried at the assizes heforci K. W., on(‘< of the judges, 
etc., it was holden to be proved in suhstan(‘.e by the Nlu Prim 
record, which stated in the usual form that the cause was tried before 
the two justices of assize, one of whom was E. W. R. v. Alford^ 14 
East^ 218, u. 8o, where an indictment for pcrjniy allcge<l the trial 
of an issue before A. B., shcrifT of I)., by virtue of a writ of trial 
directed to the said sheriff, the wTit was directed to the sheriff, and 
the return was of a trial before him, but it was T)roved that in fact 
the trial took place before a deputy, not the iiinler* sheriff*, this was 
held no variance. Reg. v. Dunn., 2 Mood. C. C. 297 ; 1 C. (& K. 730. 
An indictment stated that, at the assizes held, etc., C. F., “’together 
with one T. P., was” in due form of law tri(!d and convicted, on an 
indictment depending against them for uttering counterfeit coin, and 
thereupon it wa.s considered by the court tlujre that C. P. should be 
imprisoned for two years. The record stated the conviction of C. P., 
and the acquittal of T. P. If was held that tlicre was no variance, 
for that the allegation in the indictment did not import that T. P. 
was convicted. Reg. v. Page., 9 C, <& P. 756 ; 2 Mood. C. C. 219. See 
1 T. R. 237, 71. ; 240, n. 

If the matter of a written instrument be introduced in a pleading 
(whicli, however, is now in general unnecessary in criminal cases, see 
atUe., p. 48) by the words “ according to the iemr folhwing^' or of 
the tenor following^'' or “ w the voorde and figures following^ or the 
words and maUers following;' or, in fact, any other words which imply 
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that a correct recital is intended, the instrument must be set out 
correctly. R. v. Powell^ 3 P. C. 976. See Id. 961 ; even though 
the pleader need not have set out more than the substance of the 
^ instroment in the particular case. A raetfe literal variance, however 
^ (that is, where the omission or addition of a letter does not alter or 
change a word, so as to make it another word, R. v. Drake^ 2 Salk. 
661), will not be material ; as, for instance, “receivd” for “ received,” 
R. v. Hart^ .1 Leadh.^ 145 ; 2 Eaat^ P. C. 977, “ uitdertood ” for “ under- 
stood,” R. v./icacA, Cowp. 229, “ Messes.” for “ Messrs.,” i?. v. OUifieldy 
1 Ru88. 360, or the like. On the other hand, if the matter of a written 
instrument be introduced by words which imply that the substance 
only, and not the very words of the instrument, is set out ; as, for 
instance, by the words, “ in substance as Follows,” Wright v. Clerttenty 
SB. & Aid. 5(13, or, “ to the effect following,” R. v. Bear, 3 Salk. 417, 
or, “in manner and form following,” U. v. May^ 1 Doug. 193 ; \Leachy 
227, or the like, if the instrument produced in evidence be in substance 
the same with that sot out, it will be sufficient. See the (Mithorities 
colleotedy Stark. Grim. PL tit. Variance. 

If a written instrument be described in pleading as purporting to 
he so and so, {eee ante-y p. 4H,) the instrument, wlicn produced in 
evidence, must ap])ear upon the face of it, to be what it is described 
in the pleading as purporting to he, otlierwise tlie variance may be 
taken advantage of at tht trial. For instance, where th(‘, instrument 
was described in an indictment as “ a certain pai)er writing purport- 
ing to be a bank-note,” and the note produced, tliougli made to re-* 
sembh?, varied materially in its form from a real bank-note, tlie 
defendant was acquitted. U. y.Jo?ie.% 1 Dong. 300. So, wliereabill 
of exchange was described in an indictfnent as “purporting to be 
directed to one J. King, by the name and descri])tiou of J. King,” 
the judgment was arrested ; for if it were really directed to J. Ring, 
it could not purport (that is, appear upon the face of it) to bo 
directed to ,J. King. R. v. Ueadiugy 1 Entity 180, n. ; 2 Leachy 590. 
See 1i. V. Gilchrisiy 2 Leachy 657 : Ji. v. Ednally Jd. r)(J2. 

Where words are the gist of the offence, and consequently set out 
in the indietiiient, tlu*,y must be proved as laid : if there be any 
material variance between the words proved and those laid — even if 
laid as spoken in the third person, •nd proved to have been spoken 
in the second, H. v. Berry y 4 T. H. 217, or laid as spoken affirma- 
tively, and proved to have been sj)oken by way of interrogation, 
Bnmes v. llolhucay^ 8 T. 11. 150, or the like — the delendant must be 
acquitted, uidess an amendment be made. Rut if some of the words 
bo |)rovc;(i as laid, and the words so proved he sufficient to constitute 
the offence for which tlm defendant is indicted, failing to prove the 
remainder of the words will not he material. The rule is the same 
as in civil actions for defamation. See Campsgrore v. Martin, 2 IF. 
Bl. 790: Walter8 v. Mtwe, 2 B. ik Aid. 756 : Hancock v. IFiw/cr, 7 
Taunt. 205. Where words are laid as an overt act of treavson, it is 
sufficient td prove that the words really used were the same in sub- 
stance as those laid, for the reason mentioned ante, p. 49. 

Important alterations have been made in the law upon the subject 
of variances, by several recent Acts of Parliament. In the first place, 
by stat. 9 G. 4, c. 15, judges at Nisi PriuSy and courts of oyer and 
terminer and general gaol delivery, were empowered to amend the 
record upon which any trial might be pending, in any indictment or 
information for any misdemeanoTy where any variance should appear 
between any matter in writing or in print produced in evidence, and 
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the recital or setting forth thereof upon the recoi-d. By stat. 11 12 

Viet c. 46, 8. 4, the same powers were given to the same courts and 
judges in all criminal trials. By 12 d 13 Viet 45, s, 10, the same 
powers were given to courts of quarter sessions. ^ In the construction 
of the 9 6r. 4, c. 15, it was holden to apply to those cases only in 
which a written instrument was professed to be set out, Ryder y, 
Malbon^ 3 C. tC* P. 594, and then only to mere verbal alterations, and 
not to omissions which altered the effect of the part set out. See 
Rutherford v. Evans^ 4 C. & P. 79 : Jelf v. OnV/, 4 C. & P, 22 : Bent- 
zing V. Scott 4 C. tf; P. 24 : Briant v. Eicke^ Moo. d M. 357 : Reg. v. 
Christian^ C. d Mar. 388 : Reg. v. Netvton^ 1 C. d K. 4G9 : Webb v. 
JJilt 3 C. & P. 485. And it was said that amendments ought to be 
made under this statute very sparingly in criminal cases. R. v. 
Cooke, 7 C. d P. 559 : Reg. v. Ilewlns, 9 C. d P. 786. 

But much more extensive powers of amendment in criminal cases 
have now been given by the stat. 14 dr 15 Viet c. 100, 8. 1, which 
enacts that whenever, on the trial of any indictment lor any felony 
or mii^lemcanor, there shall appear to be any variance between the 
statement in such indictment and the evidence offered in proof 
thereof, in the name of any county, riding, division, city, borough, 
town corporate, parish, township, or place mentioned or described in 
any such indictment, or in the name or description of any person or 
persons, or body politic or corporate, therein stated or alleged to be 
the owner or owners of any jiropcrty, real *or personal, which shall 
form the subject of any offence charged therein, or in the name or 
description of any person or persons, body politic or corporate, 
therein stated or alleged to be injured or damaged or intended to be 
injured or damaged by the commission of such offence, or in the 
Christian name or surname, or both Christian name and surname, or 
other description whatsoever, of any person or persons whomsoever 
therein named or described, or in the name or description of any 
matter or tiling whatsotjver therein named or described, or in the 
ownership of any property named or described therein ; it shall and 
may be lawful for the court, before whicli the trial shall he had, if it 
shall consider sucli variance not material to the merits of the ca.se, 
and that the defendant cannot be prejudiced thereby in his defence, 
on such merits, to order sucli indictment to be amended, according 
to the proof, by some officer oMbhe court or other person, both in 
that part of the indictment where such variance occurs, and in every 
other part of the indictment which it may become necessary to 
amend, on such terms as to postponing the trial, to be had before the 
same or another jury, as sucli court shall think reasonable ; and after 
any such amendment, the trial shall proceed, whenever the same 
shall he proceeded with, in the same manner in all respects, and with 
tlie same consequences, both with respect to the liability of witnesses 
to be indicted for perjury and otherwise, as if no such variance had 
occurred ; and in case such trial shall be had at Nm Prius, the 
order for the amendment shalh be indorsed on the postea, and re- 
turned together with the record, and thereupon such papers, rolls, or 
other records of the court from which such record issued as it may 
be necessary to amend shall be amended accordingly by the proper 
officer ; ana in all other cases, the order for the amendment shall 
either be indorsed on the indictment, or shall be engrossed on parch- 
ment, and filed, together with the indictment, among the records of 
the court : provided, that in all such cases where the trial ehall be so 
postponed as aforesaid, it shall be lawful for such court to respite the 
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recognizances of the prosecutor and witnesses, and of the defendant, 
and his surety or sureties, if any, accordingly, in which case the 
prosecutor and witnesses shall be bound to attend to prosecute and 
give evidence respectively, and the defendant shall be bound to 
attend to be tried, at the time and place to which such trial shall be 
postponed, without entering into any fresh recognizances for that 
purijose, in such, and tlie same manner as if they were originally 
bound by their recognizances to appear and prosecute or give evidence 
at the time and place to which such trial shall have been so post- 
poned ; provided also, that where any such trial shall be to be had 
before another jury, the crown and the defendant shall respectively 
be entitled to the same cliallenges as they were respectively entitled 
to before the first jury was sworn. 

By sect. 2, every verdict and judgment which shall be given after 
the making of any amendment under tlie provisions of tliis act, shall 
be of the same force and efiect in all respects as if the indictment had 
originally been in the same form in which it was after such amend - 
jment was made. 

And by sect. 3, if it shall become necessary at any time tor any 
purpose whatsoever to draw up a formal record in any case where 
any amendment shall have been made under the provisions of this act, 
such record shall be drawn up in the form in which the indictment 
was after such amendment was made, witliout taking any notice of 
the fact of such amendment having been made. 

These enactments do not empower the court to make an amend- 
ment in the indictment after verdUf in order to defeat a motion in 
arrest of judgment ; and where this had been done, and the propriety 
of its liaving been done was brought under tlie notice of the court for 
Crown Cases Reserved, on a eascstate<l uiylerthe 11 cf 12 Vict.c.lH^ 
that court ordered the record to be restored to its original state, and 
(the indictment being bad without the amendment) a verdict of not 
guilty to be entered. Jicg, v. Larkin^ Dears. C. C. 365. 

Under tliis statute, it was held that the judges might amend the 
indictment by striking out an erroneous and unnecessary statement 
of the time of tlie passing of an act of parliament referred to in it. 
Jictj. V. Westley^ 1 7/c//, C. C. 193. An amendment which alters the 
nature or cpiality of the oftcnce cliarged will not be made : therefore, 
where the defendant was indicted tea forgery charged as a statutable 
felony^ but the document was holden to be subject only of a misde- 
meanor at common law, the judge refused to order the word “ felo- 
niously” to be struck out of the indictment. Meg. v. Wright, 2 F. 
& F. 320. 

It has already been obser^^ed, that the intention of the party at the 
time he commits an offence is often an essential ingredient in it : and, 
in such case, it is as necessary to be proved as any other fact or cir- 
cumstance laid in the indictment. Where an indictment alleged that 
the defendant cut’ the prosecutor, with intent to murder, to disable, 
and to do some grievous bodily harm, it was holden not to be sup- 
ported by proof of an intention to prevent a lawful apprehension, M. 
V. Duffin, M. d M. 365 : M, v. Boyce, 1 Mood, C. C. 29, unless for 
the purpose of effecting his escape, he also harboured the intent 
stated in the indictment. R. v. Gillow, 1 Mood. C. C. 85. The 
intention, however, is not capable of positive proof : it can only be 
implied from overt acts ; and eveiy man is supposed to intend the 
necessa^ wad reasonable consequences of his own acts. M. v. Dixon, 
3 if. ik iSeL 15 : M, v, FatringUm, R, k R, 207. Therefore, if it cannot 
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be implied from the facts and circumstances which, together with it, 
constitute the offence, other acts of the defendant, from which it can 
be implied to the satisfaction of the jury, must be proved at the trial, 
Hee 6 East^ 464, Tims, on an indictment for maliciously shooting, or 
for arson, if it be questionable whether the shooting or burning was 
by accident or design, proof may be given that at some other time 
the prisoner intentionally shot at the same person, or w'as attempting 
to set fire to the same building or stack. It. v. Yoke., It. <0 R. 5iU : 
Reg. V. Dossett^ 2 upon an indictment for procuring 

base coin with intent to utter it, eviilence of the defendant having a 
large quantity of such coin is admissible to ])rove the intent. R. v. 
Fuller^ It. (0 R. And on an indietincnt for seinling a threatening 

letter, prior and suliscquent letters from the prisoner to the party 
threatened may be given in evidence, as explanatory of the meaning 
and intent of the particular letter upon whieli the indictment is 
framed, R. \. Robinson^ 2 Leaeh^ 74‘J, if the intoin eaiinot be inferred 
from the letter itself. R. v. Bouc.her^A C. d> V. r>(>2. Where a man 
was charged with publishing a libel against magistrates, with intent 
to defarhe those imagistrates, and alno with inituit to bring the admi- 
nistration of justice into contempt, Ragbig^ ,1., held that proof of hU 
having i)ublisiied it with either of these intentions would support the 
indictment. It. v. Emn.% .‘i Stark. 35. And where an indictment 
elijirged the defendant with having assaulted a female child with 
intent to abuse and carnally know her, and the jury lU'gatived the 
intention carnally to know her, but found tiiat the defendant intended 
to abuse her, Jlolroyd, J., held that the averment was divisible, and 
that the defendant might be convicted of an assault with intent to 
abuse merely. R. v. J)aws(my 2 Stark. N. P. 62. ^I'liei’C are some 
cases in wliich the intent is inferred as a necessary c-onelusion from 
the act done ; as, if a man knowingly utter a forged instrument as a 
genuine one, the intent to defraud the party to whom lie utters it is a 
necessary inference. Reg. v. HiU^ 2 Mood. C. C. 30 ; 8 C'. P. 274 ; 
Reg. V. Cooke, Id. 582. • 

If a man be charged with an offence as principal in the first degree, 
evidence of liis being principal in the second degree will support the 
indictment, and e eonverso • as, for instance, if A. and 13. be indicted 
for murder, and the indictment charge that A. gave the mortal 
stroke, and that B. was present ailing and abetting, evidence that B. 
gave the mortal stroke, and that A. was present aiding and abetting, 
will support the indictment : see ante, p. 1. Fast. 351 : It. v. Mack- 
alloy, y Co. 67 b ; Phwd. 98 : Reg. v. (Jrishurn, C. tk Mar. 187. Also, 
in conspiracies, and even in high treason, when it consists of a con- 
spiracy, and in all other offences which involve a conspiracy, not only 
the acts of the defendant liimself, but also all the acts of his accom- 
plices, done in furtherance of the common object, no matter where 
committed, may be given in evidence against him. R. v. Hardy, 
1 East, P. C. 98, 99 : It. v. Tooke, Id. 98. As a foundation for such 
evidence, however, the existence of the consjiiracy must be first 
proved ; 2mily, evidence must given to connect the defendant with 
the Conspirators ; and ^rdly, it must be proved that the person whose 
acts are about to be given in evidence was connected with the 
defendant in the same conspiracy. The prosecutor may, however, 
either prove the conspiracy, which renders the acts of the conspirators 
admissible in evidence, or he may prove the acts of the different 
parties, and so prove the conspiracy. R. v. Lovat, 9 St. Tr. ®670, etc. 
See also K v. SUme, 6 St. Tr. 528 : R. v. Standky, It. <& R, 306 ; R. 
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V. Gogerley^ Id, 343 ; E. v. Bingley^ Id. 446 : Reg. v. Frost.^ 

149 : Reg. v. Hhellard, Id. 227. 

In indictments upon statutes, we hai^ seen {anfe^ p. 61), that where 
an exception or proviso is mixed up with the description of the offence, 
in the same clause of the statute, the indictment must show, nega- 
tively, that the party, or the matter pleaded, does not come within the 
meaning of such exception or proviso. The negative averments seem 
formerly to have been proved in all cases by the prosecutor ; but the 
correct rule upon the subject appears to be, that, in#ases where the 
subject of such averment relates to the defendant personally, or is 
peculiarly within his knowledge, the negative is not to be proved by 
the prosecutor, but, on the contrary, the affirmative must be proved 
by the defendant, as matter of defence ; but, on Mie other hand, if the 
subject of the averment do not relate personally to the defendant, or 
be not peculiarly within his knowledge, but either relate personally 
to the prosecutor, or be peculiarly within his knowledge, or at least 
be as much within his knowledge as within the knowledge of the 
defendant, the prosecutor must prove the negative. Thus, informa- 
tions upon the game laws must negative the defendant’s (piablication 
to kill game ; but this negative need not be proved upon the part of 
the prosecution ; on the contrary, the defendant must prove the 
affirmative of it, as matter of defence. R. v. Turner^ 5 M. & Mw. 
205. So, informations for selling ale without a licence must negative 
the existence of a licence ; but the informer need not })rove the nega- 
tive. U. V. Hamon^ Valvg Inj Dowling^ 46, n. See 1 Hawk. c. 89, «. 17 ; 
Apotycarivs' Co. v. limtley^ I C. d P. 6,-i8 ; Ry. d M. 159. On the 
other hand, upon an indictment on the repealed stat. 43 G. ,% r;. 107, 
s. 1, which made it felony to course deer in an enclosed ground, with- 
out the consent of the owner — that the deer were coursed without Uie 
conmit of the owner was held necessary to be proved on the part of 
the prosecution. R. v. Rogersy 2 Camp. i'M. lint although it was 
once suf)posed that the negative, in such cases, could only be proved 
by the owner, it is now fully established that it may be presumed 
from circuinstances, or be proved by the agent of the owner. R. v. 
AlleUy R. V. Argenty R. v. Cluimherlainj 1 Mood. C. C. 154 : R. y.Hazy^ 

2 a P. 458. ' 

It is not necessary to prove the offence charged in the indictment 
to the whole extent laid, provided the facts proved constitute an 
offence puuislmblc by law, and for which the defendant may by law 
be convicted on that indictment. R. v. Ilollinghuryy 4 R. d C. 330 : 
R. V. J flinty 2 Camp. 615. Thus, where a statute ann(‘xcs a higher 
degree of piiui.shmetit to a common-law felony, if committed under 
certain circumstances, if, upon an indictment under the statute, the 
prosecutor prove the felony to have been committed, but fail in 
proving it to have been committed under the circumstances specified 
in the statute, the defendant shall be convicted of the common-law 
felony only. So, if a misdemeanor at common law be made addi- 
tionally penal by statute, if cummit(pd under certain circumstances, 
the defendant shall be convicted only of the misdemeanor at^com- 
mon law, if the prosecutor succeed in proving the commission of the 
offence, but fail in proving that it was committed under the circum- 
stances specified in the statute. 2 HalCy 191, 192. Upon an indict- 
ment for murder, if the prosecutor fail in proving the malice prepense, 
the defendant may be convicted of manslaughter ; R. v. Mackallyy 
9 (h. 67 h ; or, on a charge of burglary and stealing goods, if no 
burglary be proved ; or of robbeiy, if the property be not taken firom 
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the person by violence or putting in fear, the prisoner may be con- 
victed of the simple larceny. IS Hale, 203. Upon the trial of an in- 
dictment for any felony, except murder or manslaughter, where the 
indictment shall allege that the defendant cut, stabbed or wounded 
any person, the jury may convict of the cutting, etc., and acquit of 
the felony charged, 14 15 VicU c. 19, s. 5 ; and thereupon the de- 

fendant shall be liable to be punished as if he had been convicted 
under tlie 4th section of the same statute, of the misdemeanor of 
unlawfully cutting, etc. [The 4th section, however (though not the 
fifth) is repealed by the 24 25 Viet. c. 95. See 24 <£• 25 Viet. c. 1(H), 

8s. 11,18, 20.] Upon an indictment under the 2.3rd section of the 
24 <& 25 Viet. c. 100, for feloniously administering, etc. poison or other 
destructive or noxious thing, so as to endanger life or do grievous 
bodily harm, if the jury arc not satisfied that the defendant is guilty 
thereof, but are satisfied that he is guilty of the misdemeanor men- 
tioned in H. 24, i.e.^ of administering, etc. with intent to injure, aggrieve 
or annoy the prosecutor, they may acquit the defendant of the felony, 
and find him guilty of the misdemeanor, and he shall be liable to be 
punished accordingly. LI. s. 25. Upon an indictment for assaulting 
and unlawfully wounding and ill-treating the prosecutor, and thereby 
occasioning him actual bodily harm (24 25 Viet. c. I(i0, «. 47), the 

defendant may bo convicted of a common assault. Jicff. v. Oliver.^ 1 
Bell^ (J, C. 287. AVhere the defendant was indicted for stealing a colt, 
it was holden that he could not be convicted under the stat. 1 Edw, 6, 
c. 12, H. 10, which did not mention colts, but might be convicted of the 
simple larceny. R. v. Beaney, R. <f* R. 416. llpon an indictment for 
perjury, it is sufficient if any one of the assignments of perjury be 
proved. See R. v. Rhodes., 2 Ld. Raym. 88G. Upon an indictment for 
high treason, proof of any one overt act is sufficient, provided the 
overt act so jiroved be a sufficient overt act of the treason laid in the 
indictment. 1 //o/c, 122 ; Fast. 194 ; 2 Ifawk. c, 4(>, s. 35. Upon an 
indictment for conspiring to prevent workmen from continuing to 
work, it is sufficient to prove a conspiracy to prevent one workman 
from working, R. v. Bykerdlke^ 1 Roh. 179. Where an indict- 
ment contains divisible averments, as, that the defendant “forged 
and caused to be forged,” proof of cither averment will he sufficient. 
R. v. Middlehurst, 1 Barr. 400. So, a defendant may be convicted of 
printing and publishing a libel, upon an indictment which charges 
him with composing, printing and publishing it. R. v. //wnf, 2 Camp. 
585 ; R. V. Williams^ Id, G4G, And where two intentions arc ascribed 
to one act, as that a libel was published with intent to defame A. B., 
and also to bring the administration of justice into contempt, R. v. 
Evans., 3 Stark. 35, or that an as-sault was committed on a female, 
with intent to abuse and carnally know her, R. v. Dawson., Id. G2, 
proof of either of these intentions will be sufficient. 8o, where an 
indictment charged that the defendant was employed in two branches 
of the post-office (7 G. 3, c. 50,^. 1), proof of bis employment in 
either.was holden sufficient, R. v. Ellins., R. efe R. 188. And where 
an information for a libel charged that outrages had been committed 
in and near the neighbourhood of Nottingham, it was held that the 
averment was divisible, and that it was sufficient to prove that out- 
rages had been committed in either place. R. v, Sutton^ 4 M. Selw, 
632. In larceny, if any one of the articles enumerated in the indict- 
ment be proved to have been stolen by the defendant, it will be suffi- 
cient. 2 Hale^ 302 ; see R. v. Ellins^ R.dc R. 188. Upon an indict- 
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merit for extortion, alleging that the defendant extorted twenty 
shilUngB, it is sufficient to prove that extorted one shilling. R. v. 
Burdett^ 1 Ld. Raym. 149. See R. v. Carson^ R. <$; R. 303. And upon 
an indictment for obtaining money by false pretences, proof of part 
of the pretence alleged, if the money were obtained upon that part, 
will be sufficient. R. v. R, dt R. 190. Upon an indictment 
against two for a joint and single offence, as stealing in the dwelling- 
house, either may be found guilty ;* but they cannot be found guilty 
of separate parts of the charge, or upon proof of two distinct felonies. 
In the former case, a jiardon must be obtained, or a nolle jyroHequi 
entered, as to the one who stands second upon the indictment, before 
Judgment can be given against the other. R. v. Ilempstend^ R. die R. 
344 ; in the latter case, judgment may be given against the party 
who is proved to have committed the first felony in order of time, but 
the other must be accpiitted. Retj. v. Dovey, 2 Den. C. C. 86. But 
where several are indicted for burglary and larceny, one may be 
found guilty of the burglary ami larceny, and the others of th^larceny 
only. R. v. Ihtttmmrth, R. S R. 620. See ayih, p. 60. 

Allegations which are not essential to constitute the offence, and 
which may be omitted without affecting the charge, or vitiating the 
indictment, do not recpiirc proof, and m.ay be rejected as surplusage. 
U. v. ./owca, 2 B. d'; Ad. 611. As, for instance, where a defendant 
was charged in the indictment with having committed arson in the 
night-time, and it was j)rove(l that he committed it in the day-time, 
he was convicted, and the conviction was holden good. R. v. Min- 
im^ 2 P. (\ 1021. So, if a man be indicted for robbery near 
the highway, R. v. Sumrnere^ 2 Eaet^ P* C. 78.6 : R. v. Wardle^ Jd. ; 
R. d; R. 9, or in a dwelling-house, R.y. Pye^ Jd.: R. v. Joknetme.^ 
Id. 10, and the prosecutor prove the robbery, but fail in proving it 
to have been committed near the highway, or in the dwelling-house, 
the defendant shall nevertheless be convicted ; for robbery is the same 
felony whenever committed. So, if an offence, not of a local nature, 
be described as having been committed in a certain parish ; for the 
offence is the same wheresoever committed, and the county is the only 
thing mati'rial to give the court jurisdiction. R. v. Woodward^ 1 
Mood. C, U. 323. Ho, upon an indictment for having in possession 
a die made of iron and steel (upon the repealed stat. 8 <£• 9 W. 3, c. 
26,8. 1), it was holden immaterial of what the die was made, and that 
proof of a die made of cither or both would satisfy flie charge, R. v. 
ih'ford^ R. R. 382 : R. v. PhilUps^ Id. 369. Upon the same 
principle, in Jt v. Jlolt^ 6 2\ R. 446 ; 2 Leach, 693, it was holden, 
upon an information for a libel, with intent to bring a proclamation 
of the King into contempt, that an averment that divers addresses had 
been jiresentcd to his Majesty on the occasion of such proclamation, 
was not connected with the charge, and therefore did not require 

£ roof. On an indictment for perjury committed before the Insolvent 
debtors Court, allegations that notvje of the defendant’s petition was 
inserted in the Gazette, that a day was appointed for his first ex- 
amination, and that the sitting on thaV day was adjourned, were held 
not to require proof ; for the sittings of a cdurt of record are pre- 
sumed to be lawfully and rightfully held. Rey. v. Weetley^ 1 Bell^ C. C. 
193. But this rule does not extend to allegations, necessary or un- 
necessary, which are descriptive of the identity of that which is legally 
essentiaf to the charge. As, for instance, an indictment for stealing a 
hkbck horse will not be supported by proof that the horse was of some 
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other colour: for the allegation of colour is descriptive of that which 

legally essential to the otHhice, and cannot be rejected. 2 Stark, 
Evid. lo31. So, if a person necessarily named in the indictment be 
described by a false addition, such addition, though unnecessary, is, 
it seems, material, and must be proved. li, v. Deeley^ 1 Maod. C, C, 
303 ; see ante,, p, 34. So, upon an indictment (on the repealed stat. 
57 G. 3, c. 90) for being found armed with intent to destroy game in 
a certain wood, called the Old Walk, in the occupation of J. J., it was 
holden, — it appearing that the wood had always been called the Long 
Walk, and never the Old Walk, — that, although it was unnecessary 
to state the name of tlie close when the occupation was stated, yet, 
being stated, it was material, and could not be rejected. R. v. Oioen^ 

1 Mood. C. C. 118. And where an indictment for stealing a bank- 
note described it as signed by A. 11., for the (lovernor and Compfiny 
of the Bank of England, it was holden by the judges that there could 
be no conviction without evidence of the signature of A. II. R, v. 
Craven^ R. d: R. 14. 

Matter of defence,, c/c.] — Matter of defence, wlnui given in evidence 
under the general issue (and which Is almost invariably the case, see 
ante,, p. 127) is proved by ])arol evidence, or by records or other 
written evidence, according to the rules laid down in the next cha])tcr ; 
when pleaded, and put in. issue by the replication, it is also pn>ved in 
the same manner, but subject to the same rules as to variaiu^e that 
have just now been laid down with respect to indictments. And the 
same as to matter of replication, etc. 

Matter not alleged, hi what case .^.'] — The general rule upon this 
subject, in criminal as well as civil cases is, that nothing shall be 
given in evidence which does not directly tend to the proof or 
disproof of the matter in issue. Thus, it is not allowable, upon the 
trial of an indictment, to show that the prisoner has a gontjral 
disposition to commit the same kind of offence as that for which, he 
stands indicted. Upon an imlictment for an infamous crime, an 
admission by the defendant that he had committed such an offence 
at any other time with an()ther person, and had a tendency to such 
practices ought not to be received. R. v. Cole, 1 Phil. Eo. 508. To 
this general rule some exceptions have been a<lmitted by statute, and 
there are also some apparent exceptions to it at common law. In 
high treason, by stat. 7 d; 8 W, 3, c. .3, s. 8, no evidence shall be 
admitted or given of any overt act that is nqt expressly laid in tlic 
indictment ; yet this does not prevent overt acts, not laid, from being 
given in evidence, if they be direct proof of any of the overt acts 
which are laid ; R. v. Rookvjood, 4 St. Tr. bbl, 097 ; Holt, 083 : ami 
see 4 St. Tr. 722, 731 ; 0 St. Tr. 282, 284 ; Fast. 9, 22 : H. v. Watson, 

2 Stark. N. P. 134 ; and if any one overt act he jiroved against the 
defendant in the proper county ,^cts of treason tending to prove such 
overt act, though done in a foreign county, mav he given in evidence. 
Fost. 9, 22 ; 8 St. Tr. 218 ; 9 St. Tr. 558-502, 580 ; 4 St. Tr. 027, 655 ; 
6 St. Tr. 292 ; 8 Mod^^l. Or, if the treason con.sist of a conspiracy, 
any act of the defendant’s accomplices, done in furtherance of the 
common design, although not laid as an overt act in the indictment, 
may be given in evidence, provided it be direct proof of an overt act 
laid. R. V. Hardy, 1 East, P. C. 98, 99. 8o, in ordinary cases of 
conspiracy, acts done by some of the conspirators in the county in 
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which the offence is laid being proved, acts done bjr others of the 
conspirators in other counties may be given in evidence. R. v. 
Bowes^ 4 East^ 171, n. And in an indictment against persons for a 
conspiracy to carry on the business of common cheats, evidence was 
admitted^ of the defendants having made false representations to other 
tradesmen besides tiiose named in the indictment. R, v, Roberts^ 1 
Camp. 400. In R. v. 3 B. <& Aid. 566, upon an indictment for 
conspiring and unlawfully meeting for the purpose of exciting disaf- 
fection and discontent among his Majesty’s subjects at Manchester, 
it was holder! that the previous conduct of a portion of the assembly, 
in training, etc., and in assaulting persons whom they called spies, 
was competent evidence as to the general character and intention of 
the meeting, although the effect of it, as to each particular defendant, 
was a distinct matter for the consideration of the jury. It was holden, 
also, that it was competent to show, as against Hunt, (who though a 
stranger, except by political connection, had been invited to preside 
as chairman at the meeting,) that at a similar meeting in another 
place, holden for an object professedly sifnilar, certain reso'iutions 
had been proposed by that person ; it being in its nature a declara- 
tion of his sentiments and views on the particular subject of such 
meetings and of the topics there discussed. Jiut the court held, that 
evidence of the misconduct of the military and others, in the subse- 
quent dispersion of tlu5 meeting, was properly refused by the judge at 
the trial, as irrelevant and having nq bearing upon the intention and 
objects of the meeting, which intention and objects obviously existed 
jireviously to the alh’gtul misconduct of tlie military attempted to be 
given in evidence. With a view to prove the identity of the defend- 
ant, it may bo shown that other goods not included in the indictment, 
wliich wore stolen from the premises at tlie same time, were found in 
his possession. So, it may bo showm, upon an indictment for arson, 
that property taken out of the house at the time of the firing was 
afterwards found secrctcul in the possession of the prisoner. R. v. 
RickmaUy 2 East^ P. C. 1035. Where several offences are connected 
together, and form one entire transaction, upon an indictment for one, 
the others may be proved, to show the^character of the transaction ; 
R. v. AV/m, 6 B. ff; C. 145 ; H. v. Egertoh^ R. d: R. 375 : R. v. Romey^ 
7 C. d P. 517 : Reg. v. Mtimjieldy C. d Mar. 140 : Reg. v. Bleasdale^ 
2 C. A". 765. But if the offences be distinct, such evidence is, 
in general,' inadmissible. ; R. v. Birdsn/e^ 4 C. d P. 386 ; Reg. v. lIoU^ 
1 BeJl^^C. C.280 ; even where it is derived from the admission of the 
defendant himself. Reg. v. Butler^ 2 C. d K. 222. 

' By 24 d 25 Viet. c. 96, s. 41, on an indictment for robbery, the 
defendant may be convicted of an assault with intent to rob. A person 
indicted for embezzlement as a clerk or servant, may* be convicted of 
larcehy, and vice versa. Id. s. 72. If upon the trtal of a person for a 
misdemeanor, the facts given in evidence appear te^amount in law to 
a ftlony, he may nevertheless be convicted. M d 15 Viet. c. 100, 
8. 12.,, So, a person charged with jlny felony or misdemeanor, if it 
appear upon the evidence that he did not complete the offence charged, 
but that he was guilty only of an attempt to commit it, is not therefore 
entitled to be acquitted, but may bo found guilty of the attempt, and 
punished accordingly. Id.^s, 9. See ante, p. 63. 

Where a guilty mowledge on the part of the defendant is to be 
proved, the prosecutor is allowed to give in evidence other instances 
of his having committed the same offence for which he is now indicted. 



Eddence, 


103 


As, for instance, upon an indictment for disposing of and putting 
away a forged bank-note, knowing it to be forged, the prosecutor 
may give evidence (m* H. v. Millard, R. db R, 245) of otiier forged 
notes having been uttered by the prisoner at other times, before or 
after the commission of the offence tor wJiich he is indicted ; R. v. 
Wylie, 1 N, R. 93 ; 2 Leach^ 983 : R. v. Tatkrsal, 1 N. R. 93 : R. v. 
Ball, R. tf? R. 13*2 ; 1 Camp. 3*24 ; or that he liad otiicr forged notes 
of the same kind in his ])ossession ; R. v. Hough, R. db R. 120 ; or, 
as it would seem, of a dilferent kind, Baylmj on Bilh, 450 ; in order 
to prove, or at least to raL''e a pn^sumption of, his knowledge that 
the note in cpicstion was forged. Sr), upon an indictment for uttering 
counterfeit money, it is competent to the prosecutor to prove that 
other pieces of such counlerfeit money were found upon the defemi- 
ant, or were uttered by him at ditVerent times. 1 N. II. 95. For the 
same reason, proof of the defemlaiit's conduct in such other uttorings, 
as, for example, tliat he passed by dilferent names, is adtnissiblc:. 
BayUy on Jiilla, 449. »^o^ on an indictment f<tr having knowingly 

ami witTj guilty intent the possession of coining instruments, evidence 
maybe given of the jlefendant’s previously uttering bad money. "Reg. 

V. \Veeh8, 30 L. J., M. 6V141. Upon an imlietment for receiving 
stolen goods, evidence was allowed to be given of the receipt by the 
defendant at dilferent times, from the same j)er.son, of .several artiedes 
.stolen fnun the i)rosecutor, for the purpose of showing a guilty know- 
ledge. R. V. Ihian, I Mood. C. C, 148 : .svc H. v. Davy, G Ij. tb P. 
177 : Reg. v. Nieladh, 1 F. (t‘ F. 51. Ilut in a recent ease it was 
determined, that on the trial of an indictment containing counts for 
stealing, and lor receiving the goods of A., knowing them to be 
stolen, evidence of the po.sses.sion by the prisoner of other goods 
stolen at <*ther times, from other persons, was not admissible on either 
count. Reg. v. Oddy, ‘2 Den. 6'. C. 2G4. So, on a charge of obtain- 
ing goods by a fal.se pretence, evidence of a subsecpieiit obtaining of 
other goods fnmi a (lilfercnt person by a similar false pretence, was 
hebl inadmissible. Reg. v. JJfdt, 1 Bell, C. C. ‘280. 

Nearly the same rule applie.s, Avhere it is requisite for the prose- 
cutor to prove malice on the fup-t of the delemlant. As, for instance, 
upon an indi(*tment for murder, former attempts *of tlic defendant to 
assassinate tlu^ dccea.sed would not only be receivable in evidence, 
but would be very strong presumptive proof of malice prcpei^se. .See 
R. v. Vohe, R. <1; R. ,531 {ante, p. 187). i‘?o, for the same reason, 

former menaces of the defendant, or expres.sions of vindictive feeling 
towards the deceased, or, in fact, the existence of any motive lik(dy 
to in.stigate him to the commi.s.sion of theolfence in question, are also 
in such a case receivable in evidence. In a civil action for defama- 
tion, the plaintiff i.s always allowed, in order to j)rove the nnilice of the 
defendant, to give in evidence otlier words spokmi by the defendant 
of the plaintiff, besides those set out in the declaration ; Wame v. 
Cluulwell, 2 Stark. 457 : Rustel ^ MacquUter, 1 Camp. 49 ; and the 
same in actions for libel. Lee H Uusony Peake, 74, 1G6: Chubb v, 
Westley, G C. <& P. 436. 

Upon an indictment for a rape, the defendant may give general < 
evidence of tlie woman’s^ character for want of chastity, or he may 
prove that she had before been criminally connected with him ; R. v, 
Aspinall, 2 Stark. Evid, 790 : R. v. Martin, G C. db P. 502 ; but not, 
as it seems, that she had been criminally connected with others ^^R, v. 
Hodgstm, R. db R.2\ \ \ ned quizre, see U. v. Martin, supra. And the 
same upon an indictment with intent to commit a rape. R. v. Clcurke^ 

w. • K 
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2 SlarTc, 242. R. v. Barker, 3 C. & P. 589. Upon an indict- 
ment for libel, the defendant has been allowed to give in evidence 
such other parts of the same publication as were fairly connected with 
the libel ih question, and upon the same topic, in order to disprove 
the motive imputed to him by the indictment, and to show the lair 
construction that should be put upon the passages therein set out. 
R. V. Lambert and Perry, 2 Camp, 398. And in Home Toohe's case, 
1 PlaHt, P.. C. 31, it being proved on the part of the prosecution that 
the defendant had distributed several publications advocating repub- 
lican princi[)les, which was offered in evidence, in order to produce 

a pre8U!Ti[)tiun that parliamentary reform (which was expected to be 

set up by the prisoner in his defence) was a mere pretext to cover his 
treasonable purposes, the defendant, in order to rebut that presump- 
tion, was allowed to give in evidence a book upon parliamentary 
reform, written by him, and published twelve years before. 

The i)ri8oner also will be allowed to call witnesses to speak gene- 
rally as to his character, but not to give evidence of particular acts, 
unless such evidence tend directly to the disproof of some of tfie facts 
put in issue by the pleadings. 

The sevt'.ral cases just mentioned, when carefully considered, will 
be found to be, not exceptions to, but ratlier illustrations of, the rule 
above mentioned, namely, that nothing shall be given in evidence 
which does not tend directly to the proof or disproof of the matter in 
issue. In most of them, the evidence admitted tended directly to the 
proof of the knowledge or intention of the defendant at the time of 
the commission of the offence, and which was a material ingredient in 
the crime imjiuted. In the case of rape above mentioned, the evidence 
tended to show the great improbability of any resistance upon the 
part of the woman, and also that the woman was not entitled to credit 
as a witness. As to evidence of the defendant’s cliaracter, it can be of 
avail only in doubtful cascvs : where the probabilities of the defendant’s 
guilt on the one side, and the probabilities of his innocence on the 
other, are nearly equal, satisfactory testimony as to his general good 
character for honesty or humanity may have the effect of raising a 
well-founded presumption in tlie minds of the jurors, that a man of 
such character could not have been the peri)etrator of the larceny or 
violence imputed to him ; and hi this sense it may be deemed evidence 
tending to the disproof of the matter in issue. 

Where the offence is stated in general terms in the indictment, as, 
for instance, whore the defendant is indicted as a common barretor or 
common scold, or for keeping a common gambling house, or bawdy- 
house {see ante, p. 43), the prosecutor is allow^ed of course to give 
evidence of all the particular facts which constitute the oftence thus 
generally stated in the indiotmeiit. 
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CIIAl^ER II. 

THE MANNER OF PROVING THE MATTERS PUT IN ISSUE. 

Evidence may be classed under three head^ ; admissjons or con- 
fessions, presumptions, and jiroofs. These we shall consider fully in 
the several sections of this ehajVter. But before we enter iiHo a par- 
ticular consideration of the subject, it may be necessary lirst to 
notice one or two rulCvS relating; to evidence generally. 

it is a general rule, that the best evitlonce tlu 2 nature of the 
case will admit of must be produced, if it be possible to be had ^ if 
it he not jiossible, then the next best evidence that can be had shall 
be allowed. For if it appear that there is any better evidence existing 
than tliat which is produced, the verv non-production of it creates a 
presumjition that, if produced, it would have detected sonu‘ falsehood 
which at ]>rcscnt is concealed. 3 BL Cam. 3(>8 ; (BUt. Ev. Id ; R. v. 
Jawes^ 1 Show. 397 ; Ckirth. 2‘20 ; Holt^ 284 ; I Salk. 2Hl ; WilliawH 
V. E. I. Coiajmni/^ 3 Eattl^ 192. Therefore, before secondary evi- 
dence is otfered, a foundation for it must first be laid, by proving that 
better evidence cannot be obtained. Thus, for instance, the best 
evidence of the contents of a deed or other written instrument is the 
written instrument itself ; secondary evidence, a coj>y, or parol evidence 
of the contents of the original. Therefore, before a copy of a written in- 
strument, or parol evidence of its contents, can be received as proof, the 
absence of the original instrument must he accounted for, by proving 
tliat it is lost or destroyed, or that it is in the possession of the 
oppo.site juirty. The declarations of the opposite Jiarty, however, 
are always receivable in evidence against him, although" they relate 
to the contents of a deed or other written instrument, ami CA’cn 
thougli its contents be directly in issue in the suit. Shftteric v. Pooky., 
G M. ir. dl»4 : Uowftrd v. Smith, .3 ^Scoffs N. Jl. 574. And this, 
it is apprehended, continue.s to be the rule of law, although the parties 
to the record are now, by the 14 <1; ,15 Virt. c, 99, competent and 
compellahlc to give evidence. 

Records, however, are ajiparently an exception to this rule, for they 
are proved by excmjjliticatious or other copies, in all cases, unless 
they he records of the court in wliicli they are to be produced, and the 
matter of record form the gist of the pleading to be i>rovcd. 

1 Camp. 469 ; 2 Camp. 399 ; 1 C. cfc’ P. IjIH. This exception has 
been adopted from necessity ; to require the record itself to be given 
in evidence would be productive of great inconvenience, for it pro- 
bably might be wanted for that purpose in sevei’al parts of the 
kingdom at the same time ; besides, by removing it from the place 
in which it was deposited, ther^ would necessarily he gr(?at danger 
of its being lost. Gilb. Ev. 7, 8. For tlie same reasons, journals of 
the House of Lords or House of Commons, — a bill, answer, deposi- 
tions, and decree in equity, in most cases, — libel, answer, dejj^ositions, 
etc., in the ecclesiastical and admiralty courts in most cases, — ^the 
rolls of a court baron, and other inferior courts — parish regUters— 
entries in corporation books, or the books ot public compaqiies, re- 
lating to tilings public and general, may all be proved by copies. 
See post^ p, 210 et seq. 
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When the copy of a document (the document itself not being evi- 
dence at common law) is made evidence by Act of Parliament, a copy 

iHUBt be produced ; tlie original is not made admissible evidence by 

» implication. Burdou v. HkkMt^ 2 Camp. 121, w. 

Where a written instrument is in the hands of the opposite party, 
it is necessary to serve liiin or his attorney with a notice to ])rodu(‘e 
it : and if lie do not produce it at the trial, in pursuance of the notice, 
then, upon proving the service of the notice, you will be allowed to 
give secondary evidence of its contents. The rule in this respetrt is 
the same in criminal as in civil cases ; Attorney- Geur.ral v. Le Mer- 
vhant^ 2 7’. Jl. 201 ; and the notice must be served a reasonable time 
before the trial. Wliat is such reasonable time must of course depend 
on the circumstances of each case. In general, when the parties live 
at a distance from the assize town, notice must he served before the 
commission day ; ]{. v. EUiromhf^ 1 M. it* Rob. 200 : xee TrUt v. 
JokuHon^ Id. 2.00 ; but this will depend on the nature of the document 
and the knowledge or probability of its being in the hand.s of the 
parties at the assize town, or the contrary. the, casrs rMU’vbd, 
R(m‘. EM. 0. Hut in cases where tin* nature of the pleading gives 
sullicdent notice to the. dedendant of the subject of irnpiiry, so that he 
may prepare himself to produce the written instrument, if necessary 
for his did'ence, a nolieij to pHuluee it* is not re(piiri‘d ; thus, for in- 
staue.e, it has been holden that, in trover for a bond, the plaintiff may 
give parol (‘videnee of it, to su|)port the gemu'al descrijitioii of it in 
the declaration, without having givi-n the tleh'iidanl prt‘viou.s notice to 
produce it. llon'> v. V/i///, 11 /v/.i/, 274. S(), upon an indictment for 

stealing a bill of exchange, parol e>i<lence of it was admittcil, with- 
(»ut a notii'c to produce it. IL v. . l/c/.Vi .s, 1 Ijetu h^ illlO. So, upon an 
indictiiicnt for administm ing an unl.awtui oath, where it appi'an‘d that 
the defendant read the oath from a paper, pand evidiuute of what the 
(hdendunt, in fact, said, was holden to be siitlicient, without giving 
him notice to produce the paper. Ji. v. (> Aus/, 421, So, 

where a seditious meeting came to certain resolutions, and the de- 
fendant, who was chairman, gave a copy of tliese resoluti«»n.s to 
another person, it was holden that this copy might be given in evi- 
dence, without a notice to produce the original. R. v. l/unt, ‘J B. d* 
Aid. hlUl. In the same ease it was also holden, that it was not n(M*es- 
sary to produe<’ or ata-ouut for banners be.Hring certain inseription>, 
etc., exhibited at such meeting, but that parol evidtuu'e of such matter^, 
by eye-witnes.ses, was perfectly admissible to show the general el»a- 
raeter and intimtion of the assembly. Hut upon an indictment f<»r 
setting lire to a house, witli intent to flefraud an in.suranee otliee. 
secomlary evidence of the policy of insurance cannot be givmi, without 
proof of duo notice to pnxiuce the original. Rey. v. Kitson^ Dears. 

a a 187. 

Secondly^ it is a general rule, that hearsay is no evidence ; and for 
two reasons : what the other person sai<l was not upon oath ; ami the 
party who is to be atfocted by it had no opj)ortunity of cross-examin- 
ing him. Gilb, Er. 1411. To this rule, however, there are some 
exceptions, arising from neoossity : — 1. Hearsay is admissible to prove 
the ueatkof a person beyond sea. Bull. xV. P. 294 ; Doe v. Griffin, 
15 293. 2. Hearsay is good evidence to prove a prescription, 

Bull. N. P. 295, or custom ; Nicholas v. Parker^ 14 East, 327, n. : 
Doe y, Sisson, 12 East, 62 : see R. v. AntrobuSy 2 Ad. d; Ell. 718 : 
Pirn V. Carelly 6 M. d W. 234 ; and for this purpose old witnesses 
are usually called to prove what they heard in their youth from old 
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persons since decoasod on tlie siihiect. 3. WTiat a witness has boon 
lieard to say at anotlicr time may be given in evidence, in order to 
invalidate or eontirin the testimony he gives in court. 2 Jhiwk. c;. 40, 
14; GUb. Ev. 150. 4. AVhen hear.nay is introduced, not as a 

medium of proof to establish a distinct fact, but as being part of the 
transaction in (piestion, it is admissible. U. v. Gordon^ 21 St. Tr. 535. 
So, declarations made by an agent acting at the time within the 
scope of his auth(»rity, are receivable against the principal. See. Reg. 
V. //(///, 8 C. dr P. .351. rpon the name principle, the declarations of 
a person robbed, or a woman ravished, as to the facts, made imme- 
diately afterwards, are evidence to confirm them, though the jHirtieu- 
(ar» of their statement cannot be inquireii into. See /?. v. Wink^ G 
(\ d* P. :i!17 : R. V. //m-n-r, 1 AV/.s/, P. C. 444 : Reg. v. Megsrm, 
C. d’* P. 420 : Reg. \. Nielwhin, 2 (\ d’ K. 240. 5. Upon an indict- 

nuMit for murder or mansiaiiglitcr, tlic dying dcclarati(»ns of the de- 
( cas(‘d are receivable in evidence, if it appeared to the satisfaction of 
the judge (//. v. ,/oArt, 1 E<tsf^ P. (\ .358, lUUl : It. v. Iftickft, 1 Stark. 
52.3) that the deceas(‘d was conscious tif his being in a dying state 
at the time he made them, R. v. Waotieork^ 1 Leach^ 502 : Jl. v. 

Wetboum., 1 East^ P. C. .358: R. x. Christie., Car. Sup. 202: /if. v. 

Van Jhitrhell, 3 C <f’ /^ 020, and was sensible (d’liis awful situation ; 
R. V. Pike, C. /’. 580: R. x. Croeketl, 4 (/. d*: P. .544: R. v. 

Hayward, (» C. <0 P. 157 ; R. x. Sjtiisbury, 7 C. tf* P, 187 : Reg. v. 

/Vr/tms, 2 Mood. C. C. 1.35 ; 0 C. d^ P. 305 ; Reg. v. Ilawell, 1 Den. 
C. C. 1 : 1 C. <0 K. 080 ; even though he did not actually e.rpreM any 
afiprehension of danger, 1 East, P. C. ,‘185 : R. x. Dingier, 2 Leach, 
501. and his death did not ensu(» until a coTisiderablo time after the 
(leelaratiojis were made. R. x. .Mndtg, 1 Mood. C. C. 07 ; seg Reg. v. 
Rrannj, 1 Dears, d^ P. (\ C. 151. 3'hc dving declarations of a 
l»oy ten years old were hehl admis.*^ihle. • iteg. v. Perkim, supra. 
When‘- the. party expressed an opinion that she should not recover, 
and made a declaration at that time ; hut afterw'ards, on the same day, 
asked a jierson whi'therhe thought slic W'ould “rise again it was held 
that this showe<l such a hope of n^covery as rendered the previous 
declaration iijndmis.-.ihlc. R. v. Eagent, 7 ('. d' P. 2.38 : me Reg. 
V. Megsan. 2 ( \ <(’• P. 418. If the de<*larant believed himself to be in 
a <lying state when he made the deelaraticm, the IVict that the surgeon 
thouglit him likely to recover will not render it inadmissible. Per 
Willes, J., Reg. x. Peel, 2 F. d: E. 21. Nor is it necessary that the 
party himself should have been satisfied tiiat bis death from the injury 
in (piestion was inevitable ; it is sufiieienr if be believed himself to be 
dying. Reg. v. Whitworth^ F. d: F. ,382. These (Icclarations are 
only adrnissilde where the death of the dcccasiul is the subject of the 
charge, and the cau.se of the death the subject of the dying declaration. 
R. V. Mead, 2 R. di C. GOFj—per Abbott, C. J. 'J'herefore, upon an in- 
dictment for perjiny, a dying declaratiim is not admissible to disprove 
the fact upon which the perjujj’V is assigned. Id., 4 D. d R. 120 ; 
2 B. dt C. G0.5. So, upon an indictment for administering savin or 
using instruments to procure abortion, or for using instruments with 
intent to procure her miscarriage, the woman’s dying declarations are 
not admissible, thougli they relate to the cause of her death. R. v. 
Hutchinson^ 2 B. d C. G05, n. : Reg^ v. Hind., I Bell, (J. C. 253. And 
where a man was robbed, and died before the trial of the person 
charged with the robbery, BoUand, B., refused to receive his dying 
declarations respecting the robbery, holding that such declarations 
were evidence only in cases where the death of the party is the sub- 
ject of the inquiry. R. v. Lloyd, \C*d P. 233. But on an indict- 
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ment for the murder of A. by poison, which was also taken by B., who 
died in consequence, the dying declarations of B. were held admis- 
sible. R, V. BaJcet\ 2 M. <& Rob. 53. The dying declarations of an 
accomplice are holden admissible in evidence, R. v. Tinkler, 1 East, 
P. C. 354, ,35G, provided he werq at the time such a person as would 
he competent as a witness. R. v. Drummorul, 1 East, P. C. 353 ; 
I Leaeh, 378. laying declarations in favour of the party charged 
with the death are admissible in evidence, as they may have an 
influence on the amount of puiflshment. R. v. Scaife, 1 Af. ct* Rob. 
551. Where two such declarations were made, the second of which 
alone was reduced into writing in the presence of a magistrate, this 
written declaration not being forthcoming at the trial, the judges held 
that, in the absence of it, the first declaration was admissible evi- 
dence. R. v. Heanon^ I Str. 400. But wliere a declaration in arficulo 
mortis was reduced into writing, and signed by the party, the judge 
refused to receive either a co])y of the pajK*r or parol evidence of the 
declaration. R. v. Got/, 7 C. <5 P. 23(b It is no objection pgainst 
such a declaration, that it was made in answer to questions put to the 
deceased, and not a continuous statement made by him. R. v. Fnyent, 
supra. 

Having thus noticed these two general ruh^s, we shall now proceed 
to consider the remainder of this part of our subject, under the follow- 
ing heads : — 

Sect. 1. AdmissUms and Onifessions, p. 108. 

2. Prmamptions. p. 207. 

3. Writtrn Ecidvim\ [). 210. 

4. Pand Evidence, p. 231. 


Sect. 1. 

AOMI.SSIONS AND CONFESSIONS. 

In mhat — Admissions and confessions arc of four kinds : — 

1. AV’^hero the defendant in open court confesses that he is guilty of 
the oft’ence of which he is charged in the indictment. 

2. Where the defendant, upon an indictment for a misdemeanor, 
yields himself to the (Jucen’s mercy, and desires to submit to a small 
fine. : which sulnnissioii the court may accept, if they think tit, without 
jmtting the defendant to a direct confession. 2 Hawk. c. 31, s. 3. 

3. Where the defendant, upon life e:|||^mination before justices of 
the peace, on a charge of felony or misdemeanor, under stat. 11 (t- 12 
Viet. c. 42, ss. 17, 18, admits either his guilt or any fact which may 
tend to prove it at the trial, 

4. Where the defendant makes an admission or confession of his 
guilt, or of any fact which may tend to the proof of it, to any other 
person ; or assents to what is said in bis presence and hearing, relative 
to a fact w’ithin his knowledge. 

All these several species of confession, in order to be admissible, 
must be free and voluntary. And in the case of a confession before 
a magistrate or other person, unless it be shown affirmatively on the 
part of the prosecution that it was made without the defendant's being 
induced to make it by any promise of favour, or by menaces, or undue 
terror, it shall not be received in evidence against him. 2 Ilak, 285 ; 
Reg. V. Wmringliam, 2 Den. C. C. 447. If it be said to the defendant 
that it will be better or worse for him if he do or do not confers ; 
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2 Emt^ P. C. 659 ; or if a confcsRion be procured by a threat to take 
the defendant before a magistrate, if he do not give a more satis- 
factory account ; E. v. Thompmn, 1 Leach^‘^25 ; or to send for a con- 
stable* for that purpose, R. v. Richartls^ 6 C. dt A 318 : Re^j. v. Heam^ 
€. d: Mar. 109 ; or by siting, “ Tell me where the things ai*e, and I 
will be favourable to you R. v. Oisa, Id. 290, w. ; or, “ You had better 
tell all you know f ’ R. v. Kingttton^ 4 C. P, 387 ; or Y ou had 
better tell where you got the ])roperty R. v. i>Mnn, 4 C. d P, 543 ; 
or, “ You ha<l better split,, and not suffer for all of them ; ” R. v. 
Thomas^ C C. d P. 353 ; or, “ It would have been bettor if you had 
told at first R. v. Wnlkletj, 6 C.d P. 175 ; or, “ I should be obliged 
to you if you would tell us what you know about it ; if you will not, 
of course we can d(» nothing Vi*. v. Partridge, 7 C. d P. 551 t or, 
It will be best for you if you will tell how it was transacted Re.q. 

V. Warringham, 2 Jhn. C. C. 447 ; — the confession will not be ad- 
missible. Where the prosecutor asked the defendant for the money 
which he had taken, and, before it was produced, said, “ 1 only want 
my nu>nev, and if y<hi give me that you may go to the devil if you 
] •lease,” upon which the defeiubmt took part of the money from his 
p<»cket, and said that was all be had left, a majority of the judges held 
that the evidence was inadmissible. R. v. Jotha, R. d R. 152 : R. 
V. Barrett, 4 (I <f: P. 570. Hut a statement made to a constable, after 
be bad told the defendant the nature of the charge against him, and 
that he need not say anything to criminate himself, but that what he 
did say would bo taken d(»wn, and used as evidence a'gainst lum, was 
held to be admissible. Reg. v. Baldrg, 2 JJM?. C. C. 430; ove/miling 
R. V. Drvtr, 8 C. d P. 140 : R. v. Morton., 2 M. d Rob. 514 : Reg. 
V. Farieg^ I CW, (him. L. 7<) : .^nd Reg. v. Harris, Id, 106. A 
confession, made with a view, and under a hope, of being thereby 
permitted to turn Queen’s evidence, or of obtaining a pardon or 
reward, has l)oeii holden inadmissible. R. v. Hall, 2 Leavhy 559. Bee 
R. V. Bail eg, 2 ^(arlc. Ko. 53 : Reg. v. Boswell, C. d Mar. 584. 'fo 
exclude a confession made under the influence of a promise or threat, 
the j>romise and threat must be of a description which may be pre- 
sumed hi have such an effect on the miinl of the defendant as to induce 
him to confess : and therefore an exhortation, a^lmonition, promise, or 
threat, proceeding at a prior time from some one wdio has no concern 
in the appreljensioii, prosecution, or examination of the prisoner, but 
interferes without any authority, will not be sufficient to render a con- 
fession inadmissible. R. v. Rmm, R. d H. 153 : R. v. IJardimclc, 
1 Phil. Ev. 410 : R. v. Gibbons, 1 C. d P. 97 : R. v. Tgler, Id. 129 : 
R. V. Clevm, 4 C. d P. 221. It seems that there had been a dif- 
ference of opinion among the Judges on this point, — whether a con- 
fession made to a person who has no authority, after an inducement 
held out by that person, is receivable or not. In a recent case, how- 
ever, it was stated that it is the opinion of the judges that evidence of 
anv confession is receivable, unless there has been some inducement 
held out by some person in authority, and that if a person not in any 
office or authority hold out to the accused party an inducement to 
confess, this will not exclude a confession made to that party. Reg, 
V. Sarah Taglor, 8 C. d P. 733. Hut wdiere such a person held out an 
inducement in the presence of the prosecuUjr’s wife, who expressed no 
dissent, the confession wa.s held not to be receivable. Id. ; R, v. 
Spencer, 7 C.d P. 776 : see Reg. v. ileweit, C. d Mar. 534 : Reg, v. 
Gamer, 1 Den. C. C. 329 ; 2 C,d K. 920 : Reg. v. Luckhurst, Dears, 
C. C. 245. So, where the prisoner was taken by the constable to an 
inn, and the innkeeper, in the constable's hearing, held out ah induce- 
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ment to him to confess, and the prisoner, in the constable’s hearing, 
made a confessipn to the innkeeper, which the constable was called to 
prove, B., thought the evidence inadmissible. R. x.Pountney^ 
7 C, d F, 302. And nee R. v. Dunn^ 4t C. <& P, .043 : R, v. Slaughter^ 
Id, 564, «. : Reg, v. Laugher^ 2 C. dt K, 225. Where one of two de- 
iendants charged with larceny said to the other (a constable, and the 
owner of the property, W., being present) “ You had better tell Mr. W. 
the truth,” neither the policeman por W. saying anything, a confes- 
sion made thereupon by the other defi^ndant was lield admissible. 
Reg. V. Parker., HO L . ./., M. C. 144 ; 1 Leigh & Cave., C. C. 42. Where 
a girl, being apprehended for the murder of her child, was left by the 
constable in the custody of a woman, who told her she had better tell 
tho'truth, otherwise it would lie upon her and the man would go free, 
upon which she made a confession : Parke., J., and Taunton., J., held 
this confession not receivable, as it was made in conse(pience of an in- 
ducement held out to the prisoner by a person who had her in custody. 
U. V. Enoch., 5 C. P. 535. And confessions obtained from a servant 
through hopes and threats held out by the wife, dr by tlu* relations and 
neighbours, of her master and prosecutor (or, in the case of an offence 
committed against several persons in ])artner.ship, by the wife, etc., of 
any of them, Reg. v. Warringham, 2 Dm. C. C. 447), have been 
hehl inadmissible by all the judges. R. v. Si/n/m)n, 1 Mood. C. C. 
410: R. V. Upchurch., M 4G5. 'J'liis, however, does not apply to a 
case where the charge against the servant has no relation to the per- 
sons or property of the master or his family : e. g.^ to a case of child 
inunler or concealment of birth. Reg. v. ^^(u^ee, 2 J)en. C. C. 522. 
The inducement must refer to ateinpi>ral benelit ; for hopes which arc 
referal)le to a future state merely, are not within tlm prin(‘ij>le which 
excludes confessions obtained by iinpro])er inlluencc, R.v. Gilhani., 
R. tt M. 48G. So, w'herc a prisoner under fourteen years of age, 
charged with murder, was told by a man who was presesnt when he 
was apprelumded, “ Now kneel down, I am going to ask you a very 
serious ipiestion, and I hope you will tell me the truth, in the presence 
of the Almighty,” and the prisoner, in consequence, made a statement, 
this was held (strictly) admissible. H. v. Wild, I Mood. C. C. 452. 
But where a constable, after having asked the prisoner what he had 
done with the stolen property, said, “ You had better not a<l(l a lie to the 
crUiie of theft,” Ganelce, .1., refused to receive a statement thereupon 
made by the prisoner in evidence. R. v. Shepherd^ 7 (J. d: P. 579 ; 
miquivre. The only proper <p»estion is, wdiether the inducement held out 
to the prisoner was calculated to make his confession an untrue one : if 
not, it will be admissible. Thus, where a prisoner asked of a witness 
with whom he was in conversation, whether he had better confess, and 
the witness replied that he had better not confess, but he might say 
what he had to say to him, for it should go no further, a statement 
thereupon made by the prisoner was held admissible. R. v. Thomas^ 
7 C. dsP. 345. So where, a prisoner being taken before a magistrate 
on a charge of forgery, the prosecutor- said, in the hearing of the pri- 
soner, that he considered him the tool of (>„ and the magistrate then 
told the prisoner to be sure to tell the truth, and upon this the prisoner 
made a statement, this was held receivable. R. v. Our#, 7 C, dh P. 
496. So also, where the magistrate, after the examination of the wit- 
nesses, said to the prisoner, “ Be sure yon say nothing but the truth, 
or it will be taken against you, and may be given in evidence against 
you at your trial.” Reg, V. Holmes^ 1 C, d K, 247. So where, the 
defendant being in custody on a charge of setting 6re to her master's 
farm- building, her master's married daughter said to her, I am very 



Admissions and Confessions. 201 

6orn» for you ; you ought to have known better ; tell me the truth, 
whether you dicl it or no the defendant replied, “ I am innocent 
whereupon the other said, “ Don't run your soul into more sin, hut 
tell the truth a confession thereupon made by the defendant was 
held admissible. Jicg. v. Skerruiti^ Deitrs, C, C'."2()9. Where a pri- 
soner is willing to make a statement, it is the magistrate’s duty to 
receive it, but he ought, before doing so, entirely to get rid of any im- 
pression that may have bec^ on the prisoner’s mind, that the state- 
ment may be used for his own benetit ; and he ought also to bo told, 
that wliat he thinks tit t<) say will be taken down, and may bo used 
against him on his trial, iit'g. v. Arnold^ 8 (J. rf? P, (121. The 
mode of doing this is now prescribed in terms by the stat. \l d V2 
Viet. c. 42, H. 18, hi/ra. A statoinent made by a jirisoner when lie is 
drunk is admissible, even though, as it seems, the liquor was given to 
him in the. hope that he would make, some admissions. Jt. v. SpiU- 
Wy, 7 C. dWM87. 

It \% no objeetion to the admissibility of a confession, that it was 
made under a mistaken supposition that some of the defendant’s ac- 
complices were in custody, even though it were created by artifice, 
with a view to obtain the confession. J{. v. 1 Phil. Kv. 104. 

And a letter given by a defendant to the gaoler to put into the post is 
evhhmee against him. R. v. LhrrimjUm^ 2 C d* P. 418. If the 
firomise or menace, etc., take place previously to the ])risoner s being 
brought belure the magistrate, the court will, in general, refuse to 
admit tlu* confession to l>e given in evidence, unless it apjauir that the 
prisoner was undeceived by the magistrate, and cautione<i by him not 
to expect tlio favour, or not to regard the menaces held out to him ; 
2 Eanl, P. C. 058 ; und see R. v. Luujale^ 1 Phil. Eti. 414 : Re(f. v, 
Arnold, supra. IJut where (before the stat. 11 12 K/ct, c. 42) a 

(lefendant, having betui told by a constable that In* might do himself 
some g<jod by eoidcssing, afterwards asked the niagistratr^ if it would 
beiu’tit him to confess, and the magistrate saying lie could not say it 
would, tlu; defciulant tlu*n tleclimMl to confess, but afterwards, when 
going to prison, made a cemfession to the constable, the judges held 
tlie confession to he admissible, because the answer of the magistrate 
was .sutlicient to remove any expectation wbicli the constable might 
have caused. R. v, Roslrr, 2 Phil. Ev. 105. iSVc R. v. Green; 5 
C. d; P. 312 : R. v. C/cuts, 4 C. d P. 221 : R. v. Rir hards, 5 C. d- P. 
:U8 : R. V. Howes, 0 C. & P. 404 : Reg. v. lymglrg, 1 C. th K. 637. 
Tlie only questions in these cases really are, — wjis any promise of 
favour, or any menace or undue terror made use of, to induce the pri- 
soner to confess V and if so, was the prisom‘r induced by such pro* 
mi.^^e or menace, etc., to make the confes.sion attempted to be given in 
evidence? If the judge be of opinion in the affirmative upon both 
these questions, lie will reject the evidence. If, on the contrary, it 
apfiear to liirn, from the circumstances, that, although such promises 
or menaces were held out, they^id not operate upon the mind of the 
prisoner, but that bis eonfesslon was voluntary riotwitlistanding, and 
he was not biassed by such impre.ssion in making it, the judge will 
admit the evidence. See 2 East, P. C. 658 : R. v. White, 1 Phil. Eh, 
406 : R. V. Nute, MS.. Bum's Just., Confession. 

The stat. 11 i* 12 Viet. c. 42, has now provided (a 18) that, after 
the examinations of all the witnesses on the part of the prosecution 
of a person brought before any justice or justices of the peace, 
charged with any indictable offence, shall have been completed, **the 
justice of the peace or one of the justices by or before whom such 

k5 
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examination shall have been so completed as aforesaid shall, without 
requiring the attendance of the witnesses, read or cause to be read to 
the accused the depositions taken against him, and shall say to him 
these words, or words to the like effect : ‘Having heard the evidence, 
do you wish to say anything in answer to, the charge ? you are nut 
obliged to say anything unless you desire to do so, but whatever you 
say will lie taken down in writing, and may be given in evidence 
against you upoq your trial and whativer the prisoner shall then 
say in answer thereto shall be taken down in writing (N.), and read 
over to him, and shall be signed by the said justice or justices, and 
kept with the depositions of the witnesses, and shall be transmitted 
with them as hereinafter mentioned, and afterwards upon the trial of 
the said accused person the same may, if necessary, be given in evi- 
dence against him, without further proof thereof, unless it shall be 
proveil that the justice or justices purporting to sign the same did 
not in fact sign the same : provided always, that the said justice f>r 
justices, before such accused person shall make any statemeirt, shall 
state ti) him, and give him clearly to understand, tliat he has nothing 
hope from any promise of favonr, and nothing to fear from any threat 
which may have been liolden out to him to induce him to make any 
admission or confession of Ids guilt, hut that whatever lie shall then 
say may he given in evidence against him H[>on his trial, notwith- 
standing sucli promise or threat ; provid<*d nevertheless, that nothing 
herein enacted or contained shall prevent tin* prosecutor in any case 
from giving in evidence any admission or confession or other state- 
ment of the person accused <»r charged, nuule at any time, which by 
law would he adinissilili^ as evidence against such person.” 

It has been held that the caution contained in the above pro- 

viso is at all events not noeessary unh^ss where it appears that some 
inducement or threat had previouslv la^en held out to the accused. 
7 ?<y/. V. I Jhm. C. C. r>4r>. Ylu‘ 2Hth section of the statute 

d(‘clareH, that the forms given in the schedule are to he deemed good, 
valid, and sulhcient in law. The thrin (X.) of the prisoner’s statement 
before the magistrate contains the first caution, but not Vlie second. 
And it luis accordingly been held that, if the ]»risoner’s statement he 
returned, purporting to he signed by the magistrate, and bearing on 
tlie face of it the jirst caution, it is admissible, by virtue of section 18, 
without further proof. Id.] tfcc JIrff. v. Ihmd^Id. 517. Ihit it will 
always be ])rudent in the magistrate to give the prisoner the second 
euution, as being the only course which w^ill preclude all possibility of 
(luestion as to the admissibility of his statement ; for as it has not been 
ileeided whether that caution is not absolutely requisite when a pre- 
vious inducement or threat has been held out, and as the magistrate 
can never be certain whether such previous inducement or threat has 
or has not been held out, a peiqilexiug question might arise as to the 
sufficiency of the first caution to remove the effect on the prisoner’s 
mind of such inducement or threat^ should it tun» out in fact that it 
had been held out. Sve per Erie., J., Reg. v. Sanmme. mpra. Where 
the prisoner, having been once examined before the justice, and cau- 
tioned by him in tlie manner prescribed by this statute, made a state- 
ment, which was taken down in writing but not si^ed by him or by 
the justice ; he was then remanded, and on a subsequent day was 
brought again before the justice ; no new witnesses were then examined, 
but the prisoner’s attorney put some questions to a witness who had 
been examined before : the prisoner was again cautioned, but declined 
to make any further statement : the statement made by him on the finst 
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occasion was held admissible against him on his trial. Reg. v. Bond., 
supra ; see Reg. v. Stnpp, Dears, C. C. 648. 

Examinations upon oatli are not admissible ; 1 IIah\ 585 ; and 
where an examination in writing purported to have been taken upon 
oath, Le Blam\ J., refused to admit parol evidence to show that, at 
the time of his examination, the defendant was not sworn. R. v. 
Smithy 1 Stark. 24*2 : see atsit R. v. Rivers^ 7 C. d P. 177 : Reg, v. 
Pikeshgy 9 C. d P. 124. In a recent case, whore the prisoner was 
sworn by mistake, but, as' soon as the mistake was discovered, the 
deposition was destnjved, Iiis subsctpient statement was received in 
evidence. R. v. Webh, 5 C. dP. 564. And where a statement made 
by the prisoner upon oath, at a time wdien he was not under suspicion, 
W’as tendered in evidence, Vaughan, Ik, received it. R. v. Tuhhf^ 5 
C”. d P. 550. In a more recent cjuse, however, wliere the j)risoncr 
and others w'ere exaniim‘d upon oath, no specific charge being at the 
time made against any ]K*rson, but, in the result, tlm prisoner was 
cornijiitted for the oflbnee., (iurney^ Ik, refused to rocoive. in evidence 
what tin* prisoner had stated upon that occasion. U. v. 6 (7. 

<C* P. IGI : sed quaere ; see TagL Er. 820. How far statemdits made 
by a prisoner upon oath, on a coroner's iiupicst relating to the same 
transaetion, are admi.ssihle, appears t(» be involved in some’doubt. In 
<aie case, Iderson, Ik, refused to receive in cA’idence, on an iiuliotmont 
for murder, a statement made by the prisoner before tlu‘ coroner, 
which was taken down in writing, and pur|)orted to be taken on oath, 
and w(»uld not allow evidence to be given to show that in fact it was 
not taken on oath. Reg. v. Wheehg, 8 C.tC: P. 251. In a substMpient 
case, (m an indictment for rape, statements voluntarily made upon 
oath, at the impiest held on the party alleged to have been ravisht*d, 
wore received in evidence ; Reg. v. Owen, tf C. d P. 85; but afterwards 
on the trial of tin* same prisoners for the murder of the same person, 
the same (lepositi<»ns were rejected. Reg. v. Owen, 9 (\ d P. 258. 
On the (fthfT hand, in Ji. v. Jlowarth, Greerew. Coll. Stal. 157, Parke, ik, 
receive<l in cvidioicc, on an imlictment for murder, a dej>osition made 
by the ju’isoner ou oath as a witness before flie coroner: and in Reg. 
V. »sVr«r/j^, 2 .\fooil. (J. C. 229 ; C. d Mar. 547, Erskine, J., received 
similar evidence, and reserved the ])oint, but the prisoner was ac- 
(piitted : and this would .«eein to be tlic better opinion. It is no 
objection to the admissibility of a confes.sion that it was elicited by 
questions, if no undue intlueiicc be used ; R. v. Ellis, Rg. d M. 452 : 
R. v. Thornton, 1 Mood. C. C. 27 ; and so, declarations of a defendant, 
though maf^e as a witness before a committee of the House of (Com- 
mons, and under compulsory process, w'erC holden by Ahhott, in 
R. V. Merceron, 2 Stark. .566, to be admissible against the defendant 
upon an indictment for corruptly granting licences to pubIic-lM;us(?K. 
See R. V. Gilham, 1 Mood. C. C. 205. The examination of a person 
taken on oath before commissioners of bankruptcy, he liaving liecn 
cautioned, and alloived to elec^ what questions lie won hi answ er, was 
lield admissible against him on a charge of forgery. Reg. v. W heater, 
2 Mofjd. C. C. 45. So, w'here a bankrupt was examined touching a 
matter not relating to his trade, dealings, or estate, and dhl not refuse 
to answer on tlie ground that the answers would tend to criminate 
him, but answered without objection, his answers were held voluntary, 
and his examination admissible against him on a criminal charge. 
Reg, V. Shggett, Dears. C. C. 656. And it has since been held, that 
where a bankrupt was examined under sect. 11 7 of the Bankruptcy Act, 
12 d 13 Viet. c. 106, he was bound to answer all questions touching 



204 


Admmionn and Confemon$. 

matters relating to his trade, dealings, or estate, or which might tend 
to disclose any secret grant, conveyance, or concealment of his lands, 
tenements, goods, money, or debts, although his answers may crimi- 
nate himsedf ; and such answers, though they do tend to criminate 
him, may be given in evidence against him on a criminal charge. 
Ji^y, V, ^'coW, i Dmrs. & JJ, C. C. 47 : liey. v. CVosj?, Id. 68. So, tlie 
answer of the defendant in a suit in equity, instituted against him by 
the prosecutor, is admissible on an indictment against him, Reg. v. 
Golthhedfi^ 1 ('. S K. 6.07, except in cases where it is otherwise 
provided by stntutcj ; nee 24 d; 25 Vkl. c. 96, g. 86, post. But on an 
indictment against a bankrupt for concealing his effects, wliere it 
was proposed to prove tlie petitioning creditor’s debt by putting in 
the bankrupt’s balance-slieet, delivered in upon oath, Alderson^ B., 
and Paltmni, J., held that it was not receivable for that purpose. 
Hetj. V. Itntton^ 1 M. & Rob. 297. Where the defendant, on cross- 
examination in a civil action, was compelled by the judge to answer 
questions tending to criminate him, it was held that the admissions 
so obtained could lujt be used against him upon his trial on a criminal 
charge. Rty. v. (jarhett^ 1 />«. (J. C. 236 ; 2 C. d' K. 474. 

Altlmugh a confession, for the above or any other reasons, may not 
he receivHl»le in evidence, yet any diseovery that takes place in con- 
sequence of sueh eonh'ssion, or any act done l)y the defendant, if it he 
confirmed by the finding of the property, U. v. R. d R. 492, 

will he adinitte(l ; as, for instance, if a man, by promise of favour, he 
induced to confess that he ktiowiugly received certain stolen goods, 
and that they a^^ in such a room in his house, and tlui goods he found 
th(‘re aeeordingly, although the confession itself cannot in that case 
he given in ovideiice, yet it may he proved, that in cons(*(juence of 
sonndhiiig the witness heard from the defendant, he found the goods 
in question in the defendant’s house. R. v. Lorkhirt^ 2 P. C. 
658 ; 1 Leach, 386 : and see R. v. Wanciekshally I Leach., 2()3 ; R. v. 
Moftvy, Id. 265, n. : R. v. Butcher, Jd. : Reg. v. Gould, 9 C. d P. 364. 
And it would scern also, that declarations of tln^ dt‘f(*ndant, accom- 
panying such actvS, may he received in evidence, oven though tlie con- 
fession itself may be inadmissible. R. v. Griffin^ R. cO 7^.^15l ; 30 
L. */., Q. B. 205. 

How promt .'] — When a defendant pleads guiltv, if lie persist in his 
plea, it is immediately recorded by the proper ofVicer ; and the same, 
where a defemlnnt yields himself to the Queen’s mercy, and desires 
to submit to a small fine. In other eases, the admission or confession 
must he proved at the trial. And in a criminal case, the judge will 
not allow the ease to he tried upon admissions entered into by the 
attorneys on both sides, nor unless they he made at the trial by the 
defendant or his counsel. Reg. v. Thornhill., 8 C d P. 575. 

A confession before a magistrate, if takyn down in writing at the 
time, should be ^woduced, and appear (o have been duly taken. It was 
formerly supposed that it must be proved by the magistrate who took 
and signed it, or by his clerk who wrote it ; see I 7/atc, 585 ; 2 
Hawk. c. 46, «. 43 ; 1 Leach., 240, 348 : R. v. Bell^ 5 C. d P. 162 ; 
but it was clearly settled by the later authorities on this subject, that 
it might be given in evidence on the prisoner’s handwriting being 
proved by any person who w'as present at his examination. R, v. 
• Chappel, 1 M. d Rob. 395 : R. v. Hopes, Id. 396, n. ;l C. d P. 
136: R v, Foster, 7 C\ d P. 148: R. v. Rees, Id. 568: R. v. 
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Reading^ Id, 619 : Reg, v. Pike^Uy^ 9 C, d P, 124. See now th 
11 ^ 12 Viet, c, 42, s, 18, infra. If it be clearly shown that the ex- 
amination of the defendant was not reduced to writing, or, perhaps, if 
the writing be lost or destroyed, then parol evidence of it may be 
admitted. R. v. Feardtire, \ Leach, 202. See R. v. Ltimh^ 2 Leach, 
682. Until the contrary he shown, it shall be intended that the ma- 
gistrate did his duty, and took down the examination of the defendant 
in writing. R. v. Jacob, 1 Leach, 309. And where tlie magistrate 
returned with the dej>ositions that the prisoner said, “ I decline to say 
anything,” parol evidence of a confession alleged to have been made 
by the prisoner in the presence of the magistrate, and while under ex- 
amination, was rejected. R. v. Waiter, 7 C <f* P. 267. Jhit, upon 
clear and satisfactory evidence, it will becomj)et(‘nt to)>rove something 
said by the defendant, beyond wdi:it is taken d(nvn by the magistrate. 
Rmeland v. A ah by, Rg. M. 2.31: R. v. Hams, 1 Mood. C. C. 
.‘U8 : Reg. v. ll illcinsan, 8 C. P. 662. So, if the examination 
takei^ in writing be inailmissilde by reason of irregularity parol 
evidence of what he said at the time "of tlie (ixamination may be rc- 
ceivetl— Tindai, V.. J., in R. v. Reed, Mao. rf Mai. 49.3. ' Where 
the magistrate s clt‘rk, in taking down the statement of several pri- 
.‘^oners charged with the same otfence, had left a blank M'liere either of 
tlic pri.soner.s had mentioned the mime of another of them, the judge 
would not allow tlioso blanks to bo supplied by pjirol evidence. He(f. 
\\ Morse, H (7. dr P. 606. By stat. 7 O. 4, r. (4, x.v. 2, 3, and 11 dr 12 
\ ict. e. 42, s. IH, the magistrate is expn'ssly directed to sign the 
examination, xvbieh, although usual, was not before recpiisitc. And 
by the latter ,‘iet, the examination, when so signed by tln^ justice or 
instiees,and tninsmitted with the depositions, may be given in evidence 
against the accused ]>erson witliout further proof thereof, unless it be 
proved that the justice (*r justices purporting to sign the same did not 
in fact sign it. 4’he signature of the <lefeiidant is not however recpiircd, 
and is uidy for prec.aution and facility of jiroof When tlie prisoner 
aliixes his mark only, it must be proved that the examination was 
correctly read over to him. R. v. (JatjgK'l, 1 M. Rob. ,396. 
Wliere the cxiiminatlon was taken in writing, but. the prisoiuT refused 
to sign it, without saying whether it was eorri'ct (►r not, Wood, Ik, 
refused to admit it in evidence. R, v. Telieote, 2 *SA/./Z;. 483. But in 
Lamb's case. 2 LeocA. ,682, where it aj>pean>d that the wn(t(*ri exami- 
nation, at the time it was t.'iken, wa.s read over to tlie juisoner, and 
that he admitted it to be true, but refused to sign it, the jiulges held 
that it was admissible in evidence, in the same manner as if he had 
signed it ; that a jirisoner’s confyssioii^ if not reduced to writing, may 
be giycm in evi<leriee against him, ami d fortiori, if in writing, altlmiigh 
not signed liy iiim ; for its being reduced to writing rend(*rs it less 
doubtful, and entitles it to greatc-r credit. See’ a iso R. v. Thomas, 2 
Leach, 6.37. If the prisoner admit, when examined before the magis- 
trate, that the deposition of a fitness examined against him is true, 
that deposition may by read at the trial as part of the prisoner’s state- 
ment, although the witness himself liave been examined at'the trial. 
R. v. John, 7 C. d: P. 324. But the statement of one of several 
prisoners, brouglit before a inagistrate for the same offence, cannot be 
read in evidence against the otherii; because they are only called upon 
to answer the depositions of the witnesses, taken on oath, not the state- 
ments of their fellow-prisoners, Reg. v. Swirmerton, C. & Mar. 593. * 
Wliere a defendant wjus examined before the Lords of the Council, and 
a witness took notes of his examination, which was not si^ed by or 
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read over to the defendant, it was holden that the witness miglit 
Refresh his memory from the notes, but that the minutes were not ad- 
missible as a judicial examination, i?. v. Layer^ 16 St, Tr. 215. 
The effect of tlie statute, so far as regards the evidence of a confession, 
seems to be, that a written examination, taken as the statute directs, 
is evidence and the only admissible evidence of the defendant’s 
having made, a declaration of the things therein contained ; whereas, 
at common law (unless the defendant signed the paper, or, on its 
being read, allowed it to be true) the confession must have been 
nroved by some person who heard it, and the writing could only have 
been made use of by the person who wrote it, for the purpose of re- 
freshing his memory. 2 Runs. 650. It may be observ^ed that, if 
the examination of the prisoner be not put in evidence in the first 
instance, it cannot be afterwards read as evidence in reply, to con- 
tradict a defence set up at the trial which is inconsistent with it. R. 
v. Powell, a, Mar, .W. 

Admissions or confessions to other persons than magistrates, if in 
writing, are ])rovcd as any other written instrument ; if by parol, they 
are proved by parol evidence of some person who heard them. What 
the prisoner has been overheard to say to another, or to himself, is 
efjually admissible ; though it is a species of evidence to be acted on 
with much caution, as being liable to l>e unintentionally misrepresented 
by the witnesses. Sre R. v. Simom, 6 (-, d P, 540. In all cases of 
high treason, a eonfessiijii in open court precludes the necessity of 
proving the treason hy witnesses, 7 <(• 8 \V, 3, c, ft. 2 ; 1 Ed. 6, c. 
42, H. 22 ; 5 <('• 6 Ed. fi, (•. 11, a. 12 ; Eo.<t. 241. So also, the confes- 
sion of an overt act ii[M»n an examination before a magistrate or other* 
person having authority for that pui’|)Ose, if jiroved at the trial by two 
witnesses, is sullicimit to eonviiit the defendant ; R, v. Francis, 1 
East, P. (J, n. ; FoM. 243 ; but evidence of a confession to a 
person not Jiaving smdi authority, although proved by two or more 
witnesses, can only be received in corroboration of tlic other evidence 
in the case ; and the treason mu.st still he proved hy two witnesses 
notwithstanding. R. v. WHHh, H St. Tr. 25(1, 255; and sec Fo<if. 
24,3. Ihit a confession befifre a magistrate or other jicrson may he 
given in evidenec to prove a collateral fact, ns, for instance, that the 
defendant is a natunil-born subject, R. v. Vauyhan, 5 St. Tr. 25 : R. 
V. Smith, Fost. 242, or the like, luid may be proved by one witness, 
as in ordinary cases. 

Effect (»/*.] — When the defendant, in open court, confesses that he 
is guilty of the oftence w’ith wkieh lyi is charged in the indictment, a 
trial is unnecessary, hnd the court may immediately proceed to aw^ard 
judgment : the courts, how'ever, are usually backward in receiving 
and recording such a coiifes.sion, at least in highly penal cases, and 
will generally advise the defendant to retract it and plead to the in- 
dicirn^pt. 2 Hale, 225. So, in misdemeanors, if the court receive 
the submission of the defendant, vrithout putting him to a direct con- 
fession, the fine may be imposed without further proceeding. 2 Hawk, 
c. 31, $. 2. A free and voluntary confession of guilt made by a 
defendant, whether under examination before magistrates or otfier- 
wise, if duly made and satisfactorily proved, is sufficient at once to 
warrant a conviction, without any corroborative evidence aliunde, 
R. v. White., R, R, 508 ; R. v. Tippett^ Id, 509 : R, v. Eldridge^ 
Id, 440 ; R, v. Faulkner, Id. 481 : JR. v. Stone, jC^.204 : R. v. Francis, 
6 St, Tr, 58 : R, v. Lambe, 2 Leach, 554 : JR. v. Wheelings, 1 Leach, 
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311, «. But this must be understood of a direct and positive 
confession ; for admissions by implication are not entitled to the 
same weight. 

In all cases, the whole of the confession should be given in evidence ; 
for it is a general rule, that the whole of the account which a party 
gives of a transaction must be taken together; and his admission of a 
fact disadvantageous to himself shall not be received, without receiving 
at the same time his contemporaneous assertion of a fact favourable to 
him, not merely as evidence that he made such assertion, but admis- 
sible evidence of the matter thus alleged by him in his discharge. 4 
Taunt 245 : and hv.c the Queens case^'l lirod, d' B. 294. It has been 
said, that if there be no other evidence in the case, or none which is 
incompatible with the confession, it must be taken as true ; 11, v. 
JtmeSy 2 C. d 2\ 020 ; but the better ojunion st'cmis to bo tluit, as in 
the case of all other evidence, the whole should be left to thejury, to 
say wl^licr the facts asserted by the prisoner in his favour bc true. 

V. Bland Ihf, <C* M. 258 : JL v. 3 C. P. 603 ; R, v. 

Cleivfs, 4 C. d r. 2 ' 21 . 

It is also necessary to observe, that a man’s confession is only evi- 
dence against himself, and not against his aecoin])lices ; I Hale^ 585 ; 
2 Ilawlx, P. C. r. 46, s. 3 : R. v. Ton^, Kel. 17, 18 : R. y. JioroifJct^ 3 
St Tr. 474 ; although l)e charge his aoeomplice in Ins hearing, and 
the aeeoinj)lice do not deny it. R, v, Ap}>lvlni^ 3 Stark, 3.3. So, the 
confession of a ])rincii)al is not evidence *against an accessory to prove 
the guilt of the principal, which must he proved aliunde. U. v. 
Turner^ 1 Mood. C. C. 347. In Tinklers mse, however, the dying 
declarations of an acroTn|diee were hedden hy the judges to be good 
evidenee against the princijial : and the majority of the judges were of 
opinioTi that this evidence w’ould of itself he sufficient to convict, 
although the tostinnmy of the accomplice, if living, would not, unless 
eorroh(trnted by other (*videiiee. 1 East, P. C. 354. (See anfe^ p. 
197.) Also, in cases of conspiracy, and ofldgli treason in compassing 
the (^neen’.s deatli, <tc., anything said or written hy one of the ateom- 
jdiees. not a.s a confession simply, hut for the jnirpose of furthering 
the emninmi design, is admissible evidence against tiu* others. R. v. 
Watson, 2 tSiurk. 140 ; and see anle^ p. 191, and Harrison's Daj.^ tit. 
Con/essiem. 


Skct.sB. ^ 

PRE.su MUriONS. 

Presu.mptive or (as it is usually termed) circumstantial evidence 
is receivable in criminal as well as in civil cases: and, indeed, the 
necessity of admitting such evidence is more obvious in the former 
than in the latter ; for, in criminal cases, the possibility of proving 
the matter charged in the pleading hy direct and positive testimony 
is much more rare than in civil cases. 

A presumption is, where some facts being proved, another follows 
as a natural or ve^ probable conclusion from them, so as readily to 
gain assent from the mere probability of its having occurred, without 
further proof. The fact thus assented to is said to bc presumed, that 
is, taken for granted until the contrary bc proved hy the ^posite 
party ; stahitur preemmpti^mi dUmec probetur in contrarium, Co. lAtt, 
272. And it is adopted the more readily, in proportion to the 
difficulty of proving the fact by positive evidence, and to the obvious 
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facility of disproving it or of proving facts inconsistent with it, if it 
really never occurred. 

These presumptions are of three kinds : violent presumptions, where 
the facts ami circumstances proved nfcesmnbj attend the fact pre- 
sumed ; Gilh. Ev. 1 47 ; jyrohahh presumptions, where the facts and 
circumstances proved usually attend tlie fact presumed ; 3 Bl. Com. 
372 ; and Uyht or rash presumptions, which, however, have no weight 
or validity at all. Id. ; Gilb. Ev. 157 ; Co. Litt. 6 b. If, upon an 
indictment for murder, it were proved that the deceased was murdered 
in a house, and that the defendant was immediately afterwards .seen 
running out of it with a bloody sword in his hand ; these facts raise a 
violent presumption that the defendant was the murderer ; for the 
blood, the weapon, and the hasty Higlit. arc all circumstances neces- 
sarily attending the fact prcsume<l, namely, the murder. Co. Litt. 
0 />; Staundf. 179a; Glib. Ev. 157. So, upon an indictment for 
stealing in a dwelling-house, if the defendant were apprehen^l a few 
yards from the outer door, with the stolen goods in his possession, it 
would be a violent presumption of his having stolen them ; hut if they 
were found in his lodgings some time after the larceny, and he refused 
to account for liis possession of them, this, together with proof that 
they were actually stolen, w'ould atiiount, not to a viohuit, but to a 
probable presumption merely ; hnt, if the j)roperty were not found 
reccmtly after the loss, as, for instance, not until sixteen months after, 
it would he hut a light or raifli presumption, and entitled to no weight. 

n. y. , 2 (\ a' r. 459 ; /£. v. Adams, (\ (f (i09. And if 

the prisoner give a reasonable account of the manner in which he 
hcenine poss(*ssed of the goods, this will so far relmt the presumption, 
as to throw it upon the? prosecutor to negative that account. H. v. 
Orowhursl, 1 C, (fr K. 370. Such presumption will, of course, also 
vary according to the nature of tht^ ])roperty stolen, and whether it be 
<>r he not likely to pass readily from hand to hand. *SVy{ It. v. 
Jbirtridye, 7 C. d- P. 551. So, upon an iiidirtiiKuit tor arson, j)roof 
that property, which was in the house at the time it was burnt, was 
afterwards found in the possession of the defendant, raiaes a probable 
presum|)tion that the defendant was present and concerned in the 
arson. ^Vc It. v. Jtichnau, 2 Ea.st, P. C. 1035. VVOiere, upon an 
indictment for perjury, in falsely taking the freeholder’s oath in the 
name of ,1. W. at a parliamentary election, it was ]>roved that the free- 
holder’s oath was administered to a person who polled on the second 
day of the election by the name^of «!. W. ; that there was no such per- 
son in fact as ,1. AV. ; that nu' *(lefendant voted on the second day, 
though he was not a freeholder f that he did not v(»U* in his own name 
or in any other than the name of J. W. ; that there was hut one false 
vote given on the second day’s poll ; and that the defendant some 
time afterwards boasted that fie had done the triek, and was not paid 
enough for theye^, and w<is afraid he should be pulled up for his bad 
rote ; the court held that this was sutligient evidence for the jury to 
pi^sumc that the defendant voted in the name of J, \V., and conse- 
quently to lind him guilty of the charge in the indictment. R. v. 
Price^ 6 East, 323. Upon an indictment for disposing of and putting 
away a forged bank-note, knowing it to be forged, proof that the 
defendant has ))asscd other forged notes raises a probable presumption 
that he knew the note, for the passing of which he is now indicted, to 
be for^d ; and if, in addition to this, it be proved that the defendant, 
when he passed these notes, gave a false name or address, it amounts 
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to a violent presumption of his guilty knowledge. And the same 
upon indictments for uttering counterfeit money. {See ante, p, ly.'i.) 

In addition to the presumptions which a jury may make from cir- 
cumstantial evidence, there are also presumptions in law. Thus, in 
murder, the law presumes malice from the act of killing, until the 
contrary be [uoved by the defimdant. Fost. 2.05 ; 1 ivrw/, /^ V. .‘140. 
And the law also infers tliat every man must contemplate the neces- 
sary consequences of his own act. R, v. Diuron, 3 M, <f* Sel. 1.0, 
Thus, the uttering of a forgetl .stock receipt to a person who employed 
the prisoner to purchase stock to that amount, and advanced the 
nione}% was holden suHicient evidence of an attempt to defraud, not- 
xsithstanding the belief of the party to whom it was uttered that the 
prisoner had no such intention. R. v. Shepherd^ R. cf R, Ibi). So, 
where a man wa.s indicted under the repealed statute 4.'I fir. 3, c. 58, 
for setting tire to a mill, with intent to injure the occupiers, it was 
holden that tlie intmit might be iiife.n*ed from the act. R. v. Far- 
riiujton^ ft. R. 2V>7. And upon an indictment for forgery, an inten- 
tion ta defraud the person wlio w'ould have to pay the instrument if 
it were genuine, may be inferred, OA'en though the instrument be so 
framed as not to impose upon him, and the intention to defraud be 
general, and not eontined or in any way pointed to the per.son by 
whom, if genuine, the instrument would be paid. R. v. Mazaqoray 
R. R. 291 : Riy. v. /////, 2 Mood. C. C. .‘lO ; 8 C. d* P. 274. Whore 
a man has in his })ossession a large quantity of counterfeit coin un- 
accounted for, it may be inferred that he procured it with intent to 
utter it, if there be no evidence that he was the maker. R. v. Fuller^ 
R. R. 308. So, in every case, intention can be but matter of pre- 
sumption, arising either from the facts stated in the indictment, or 
from extrinsic facts stated in evidence. See anU.,p. 18(). 

It may also be necessary to observe, that the law presumes every 
man to f)c innocent, until the contrary be proved. R. v. Twyning^ 2 
R. Aid. 380 ; SisnonH v. I)i.ron, 5 J). rf* C. 758. It is also a maxim 
of law, that “ omnia jmtmimufitnr rite et Holennitrr e.'ttte acta donee 
prohetur in eontrarium \i\)on wliicb ground it will be presumed, 
even in a case of murder, that a man who has acted in a public 
ca[».'icity or situation was duly appointed. R. v. Vereht. .3 432 : 

R. V. (Jordon. 1 Leaeh. 515 \,lieij. v. Murphy.^ 8 C'. 297 : Reg. 

V. Newton^ 1 C. ff K. 409. 

Altliongb presumptive evidence must, from necessity, be admitted, 
vet in felony and treason it slicmld be admitted cautiously. And Sir 
^lattbcw Hale, in j)articular, lays down two rules most prudent and 
necessary to be observed, in this respect : firH^ Never to convict a 
man for stealing the goods of a persdn unknown, merely because he 
will give no account liow’ he came by them, unless an actual felony bo 
[►roved of such goods ; and seeondty. Never to convict any person of 
murder or manslaughter, till at least the body be found — on account 
of two instances lie mentions, where persons were executed for the 
murder of others who were tllfen alive, altiiough missing. 2 Ilale^ 
290. 
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Sect. 3. 


WRITTEN IVIDENCE. 

1. Records^ p. 210. 

2. Matters qu.asi of Record^ p. 214. 

3. Written Instruments of a Private Nature^ p. 227. 


1. Records, 

Public Statutes.'] — Public statutes, the rules of the common law, 
and the general customs of the realm, are never required to be sot 
forth in the pleadings, or proved at the trial : because the courts are 
bound, ex officio^ to take notice of them. And therefore, when the 
printed copy of a pui)Iic statute is produced at a trial, as is frequently 
the case, it is not to be deemed to be produced as evidence, but rather 
in aid of the memory of the court and jury. See Gilh. Ev. 1©. By 
stat. Al O. 3, e. 90, s. 9, the statutes of Ireland, prior to the union, 
printed and published by the Queen’s printer, shall be received as 
conclusive evidence in any court in (Ireat Britain. 

Whcre.the printed copy of a public statute was produced in proof 
of certain facts recited in the preamble, the court held that it was ad- 
missible evidence for that purpose. R. v. Sutton, A M.<& Sel. 532. 

Private Statutes.'] — Private statutes and ))articular customs must be 
set forth jn pleading, and proved if put in issue. A private statute is 
well proved bv an examined copy of the parliament roll, Gilb.Ev. 12: 
and see R. v. 12 East, 479, unless it be otherwise directed by 

the statute itself. And by the 8 9 Viet. c. 113, s. 3, all copies of 

private and local and personal Acts of Parliament, not public acts, if 
purporting k) be printed by the Queen’s printers, shall be admitted as 
eviuence thereof oy all courts, judges, justices, and others, without any 
proof being given that such copies were so printed. A private statute 
containing a clause that it shall be deemed and taken to be a public 
act, and shall be judiciously noticed without being specially pleaded, 
must be pro^*d in the regular manner, in order to make it evidence 
against strangers of the facts stated in it ; Brett v. Beales, Moo. 

At. 421 ; but tlie printo<l copy is admissible is evidence, in the same 
manner as in the case of a public act properly so called. Id . : Wood- 
icanl V. Cotton, 1 C., M. J{. 44 : Ifeaumont v. Mountain, 10 Bhuj. 
404 ; 4 Moo. <C* S. 177. See Greenslade v. Kemp, C. <f; Mar. G35. 
Binco the commenceincnt of the session of 13 a: 14 Viet. (Feb. 4, 
1851) all acts arc to be taken as public acts, and judiciously noticed 
as such, unless the contrary be expressly provided. 13 ce 14 Viet. 
c. 21, s. 7. 

Records of the Queen's Cbtir/s.]— 4n general, a record is proved, 
either by producing the record itself, or oy an exemplification of it 
under the great seal, which is itself a record, and needs no further 
proof ; Gilh. Er. 14 : Leyfields Case, 10 Co. 93 ; or by an exempli- 
fication of it under the seal of the court (whether of a court of common 
law or of one created by Act of Parliament), Olive v. Gwin, 2 Sid, 
145 ; Gilh. Ev. 17, 19 ; 10 Co. 93 : ami see Hardr. 120, and which 
also needs no further proof ; Gilh. Ev. 19 ; or bv an examined copy, 
10 Co. 92 5; 2 Roll. A5r. 678, 1. 45 ; Hardr. llO, according to cir- 
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cumstances. An exemplification produced from the proper custody> 
and purj)orting to exemplify a commisaion from the crown, is cvidencV, 
though the seal has been lost. Mayor of Ba^erlcy v. CravAi. 2 M. it 

m.m. 

Where matter of record is but mere inducement, and not the gist of 
the pleadings, it may be proved by an examined copy. Gilh. Ev. 20. 
This copy may be had from the officer in wh(»8e custody the record is ; 
and the person who is to prove it at the trial must examine the copy 
whilst the officer reads the record. It is not necessary that the officer 
should also read the copy whilst the witness examines the record. 
Iteul V. Maryison^ 1 Cump. 469 : Gilrs v. /////, Id. 471 a. : Roif v. 
Dart, 2 Taunt. 52. 

Wlo*rc an office coj^y was thus sworn to have been examined with 
the original, but there appeared on the face, of it a number of contrac- 
tions and abbreviations, as “pal. este.,” for “personal e.state,” and the 
like, it was rejected. Rey. v. Christian, C. d' Mar. 5HH. , 

IhiJ where matter of record forms the gist of the pleading, it must 
be proved by the production of the record itself, or by an exemplifica- 
tion of it. If it be a recoril of the same court in which it is pleaded 
the record itself must in general be produced R. v. Shaw, R. d 
R. 526 : Rry. v. Newman, 2 Den. C. C. 390) ; if it be a record of 
another court, an exoin]d ideation (that is, a copy under seal) of it is 
sufficient. Tlic proper ]»roof that a prisoner was in lawful rtistody 
under a sentence of imprisonment passed at the assizes is by the 
proof of the record of his conviction ; and neither the i)roduction of 
the calendar of sentences, signed by the clerk of assize, and by him 
delivered to the gaoler, nor the evidence of a person who heard sen- 
tence passed, is sufficient for this puqiosc. Rey. v. Bourdon^ 2 C. <f? 
K. 366, 

Where the record of an inferior court forms the gist of a pleading 
in the court of Queen’s liench, and it is to be prov(‘d accordingly by 
an cxcinjilification, sue out a certiorari, either with (lift cursitor, or 
with the profjcr officer of tlie (Queen's Jlench, directed to the chief 
ju.stice, jiulgc, or dflicer of the inferior court in whose custody the 
record is supposed to be, requiring him tor certify the record to the 
court of Quceifs llcnch ; and thereupon an exemplification of the 
record, under the seal of tlio inferior court, will be transmitted to .the ' 
court of (Jucen’.*^ Bench, t(» he there used as evidence. (See the fom^ 
6 Went. 24.) But where a record of the court of Queen’s Bench is 
to be provc'd in an inferior court, you must sue out a certiornn with 
the cursitor, directed to tlic chief ju.stice of the Queen’s Bencli, re- 
quiring him to certify the record to^ the court of Chancery ; and the 
record being thereupon accordingly certified, an exemplification of it 
under the great seal is thence sent by rniffimm to tlie inferior court, 
to be there used as evidence. See Gilh. Kv. 14, 15. 

So, where the record of a court of quarter sessions is pleaded in a 
court of oyer or terminer, or tjje converse, or wdiere the? record of one 
court of oyer and terminer i.s pleaded in anotlicr, the exemplification, 
in strictness, should in like manner be obtained upon certiorari; but 
the general practice is, to apply simply to the clerk of the peace or 
clerk of ass&e, who will make it out for you accordingly, without 
writ, or will attend with the record itself at the trial. Where the 
“sessions book” was produced to prove an order of the quarter ses- 
sions, but the clerk of the peace said that he would have made up the 
record if it had been bespoken, Parke, B., refused to receive the oook 
in evidence. R, v. Ward, 6 C. db P. 366 : see R. v. Bella/my^ Ry. d 
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M, 171. But where the entry of the order in the book had a regular 
captiorif and was in the preffont tenser and in every other respect like 
a recordf and it was proved that other record was ever made up, 
this was held to be legal evidence of the order. Ji, v. Yeoveky^ 8 A, 
d E. 800. 

A record is very seldom the gist of a pleading in criminal cases, 
excepting on a plea ot* autftrfoia acquit^ etc.^ or upon an indictment 
for a felony after a previous conviction. ‘ Jn the former case, it is al- 
most always a record of the same court that is pleaded. And it is now 
provided, by stat. 14 lo Vkt. c.. 99, a. 13, that whenever, in any 
proreetiing wlmtevcr, it may be iicccKsary to prove the trial and con- 
viction or ac(|uittai of any person charged witli any indictable offence, 
it shall not be necessary to produce the rectjj^d of the conviction or 
acquittal of such person, or a copy thereof; but it jfliall be sufficient 
that it bo certified, <»r jmrport to be certified, under the hand of the 
clerk of the court or other officer having the custody of the records of 
the court where such conviction or acquittal took place, or by the 
deputy of such clerk or other officer, that the paper produced is*a copy 
of the record of the indictment, trial, convicti(»n and judgment, or 
acquittal, as the case may be, omitting the formal parts thereof. It 
seems, therefore, that the record for tlVis pur])osc must be made up, 
although the formal parts not'd not be included in the certificate. But 
the ])roduction by the officer of the court (being the same court in 
which the subsequent proceeding was had) of the caption, the indict- 
ment, with the indorsement of the prisoner s plea, the verdict, and the 
sentence of the court upon it, together with tlu' minutes of the trial, 
made by the officer in court, was held sufficient evidence of the 
former trial, without the. production either of the record or of a cer- 
tificate under this section, licy, v. Nctrman, 2 Dm. C. C. 390. See 
R. V. Pam/^ 7 C. di P, 8, ‘91. The record, upon an indictment for a 
subsequent felony, is proved by the production of the record itself, if 
it be the record of the same court, or by an exemplification if it be 
the record of another court, as above mentioned. Or it may be proved 
in the manner provided by statute, thus ; By statute 7 d 8 G. 4, 
V. 28, H. 11, upon an indictment for a siibsecpient felony, after a pre- 
vious conviction for felony, a certificate containing the substance and 
effect only (omitting the formal part) of the indictment or conviction 
for the previous felony, purporting to be signed by the clerk of the 
court, or other officer having the custody of the records of the court 
where the ofl’endcr was first convicted, or by the dejnity of such clerk 
or officer, is, upon proof of identity, sufficient evidence of the first 
conviction, without proof of the signature or official character of the 
person appearing to have signed the same. 7 <0 8 G. 4, c. 28, s. 11. 
{See Booh //., Part F. ; see also 24 tf 25 Viet. e.. 9G, s. 1 1 0 ; 
c. a. 70; c. 99, s. 37.) Also, upon the trial of an indictment for 
bcin^ at large before the expiration of a sentence of transportation, 
provision is made bv statute for proof of the former conviction and 
sentence by a certificate of the officer of the court. 5 G, 4, c. 84, 
8. 24 ; Book //., Part //., Qh. IL 

In all other cases except those provided for by statute, where a copy 
of a record is given in evidence, it must be a copy of the whole record ; 
because the omission of part might have the effect of altering the sense 
and import of the residue. GUh. Ev. 23 ; 3 Itist. 173. Records are 
not complete until delivered into court on parctoent ; therefore a 
minute-book, from which an entiy of the proceedings at sessions is 
made, and from which book the roll containing the record of such 
proceedings is subsequently made up, is not a record. R. v. Bellamy, 
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7?y. M, 171 : R. V. Thnntj, 5 C, A P. 507 : see R, v. Ward, 6 C\ 
d* P. 360 ; Reg. v. Bourdon. 2 C. & K. 366 ; ante, p. 210. I'luis, to 
prove a verdict you must give in evidence a copy of the whole re- 
cord, including tlie judgment ; Bull. N. P. 234 ; Gilh. Ev. 37 ; for 
otherwise it would not appear i)ut that judgment had hcen arrested, 
or a new trial granted ; Bull. N. P. 234 : Pitton v. 1 t^tr. 

162 ; unless in tlie case of an issue out of Chancery, whore no judg- 
ment is entered up. Ihdl.N.P. 234. Hut if it be rccpiircd to nrovo 
merely that a certain trial was had, the Nisi Prius rutrord, with the 
posfea indorsed upon it, is suflicient evidence for this purpose ; Fisher 
\. KiU'hingman, Bartu x, *441) ; and xt e Foster v. Compton, 2 Stark. 364 ; 
or, if the jmstea he not drawn uj), it may be t)rovod by the ])roduction 
of tho Nisi Prius record, if the minute of the verdict be indorsed on 
the jury panel by the otlicer of the court, li. v. Brown, Moo. d M. 
313 ; H ]i. rC C. 341. It’ it he lleees^ary to prove what a witness said 
upon a former trial, it may l>e read fr(»m the judge’s notes, or proved 
u})Oii oath from the notes or recollections of any person who* was 
j)reseut at the time ; Jfttgor of Doncaster v. Dtty, 3 Taunt. 2()2 ; 12 
Mod. 318 ; Gilh. Fr. (58, 61) ; but in order to let in such evidence, it 
must he lirst prov(‘d that the former trial look place. ; arwl this can he 
done only by giving in evidence an examined co])y td’ tluj record, 
Gilh. Er. 68, or the Nisi Prius record with tin; posted indorsed on it, 
as above mentioned. Pitton v. Walter, 1 Str. 162. 

In order to prove a writ, if it be tlui,gist of the })le.ading, you must 
get it retiirn(!(l, and then procure and give in evidence an examined 
copy of it. Hut if it be matter of induceimuit merely, it is not neces- 
sary that it should he returned or pro\e(l by ap (‘xamined copy ; Gilh. 
Er. 33 ; but the writ itsedf, if in your pi>ssession, may bo given in 
^evidence ; or if in the possession of the other party, th(*n, upon 
proving the service of a notice n|»on him to produce it, and that it 
has been retunn?d and filed, but that it was in the other party’s pos- 
session after the day on which it was n‘tiinia])Ie, you will be allowed 
to give a C(»py of it in cvid<*iice. Ednamdsfone v. Plalsted, 4 Exp, 
160. See, Knight v. Dander, Jlardr. 223 : Wright v. Pindar, AUegn, 
18. Until the non-j>roduction is sullicicjUly accounte<l for, parol 
evidence of its contents is not adniLssihle. Lester v. Jenkins, 8 B. d: C. 
333. 

A judgment of the House of Lords is proved by an examined copy 
of it from the minute-book ; Jones Jiundfdl, Cowp. 17 ; which may 
he had, upon a|)))licatioii, at the <dliec of the Ulerk in l^iriiament. 

An allegation, that judgment W'as “entered u[)” in an action, is 
proved by the [irodueti<m of the book from the judgmeiit-oflice, in 
wdiicli the incipitur is entered. Reg. v. Gordon, C. d; Mar. 410. 

Convictions before justices of peace are prove<l by examinod t-opies, 
which the clerk of tlie |jeace for the proper county will make out for 
you upon an application for that purpose. R. v. Gilkes, H B. <& C. 
439. And by stat. 7 d 8 G. 4, c. 29, 74, and 7 & 8 G. 4, c. .30, a. 40, 
and several other statutes {sm the differmi titles, jtost. Book J 1.), 
copies of convictions for oflfences within those acts respectively, cer- 
tified by the proper officer of the court, or proved to be true copies, 
shall be sufficient evidence to prove a conviction of a former oftenee. 

To prove the passing of a nne, the chirograph is conclusive evi- 
dence without further jjroof ; Plovxl. 1 10 5; GUh. Ev. 24 ; Ball. N. P. 
229 ; but if it wei*e necessary to prove the jrroclamations, that must 
be done by an examined copy. Gilh, Ev. 2o ; Doe v. Black, 6 Tawnt. 
484. JBut see now tlw stat, 11 12 Viet. c. 70 ; and as to Welsh ji/nes, 
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6 Vkt Bm. 2, c. 32, and Doe d. (Jadtmhder v. PnVe, 16 if, & TT.GOS. 
A common recovery is proved in the same manner as an ordinary 
jud^ent. See staU 27 kjiz. c.9; 14 G. 2, c. 20, s, 4. 

To prove a deed whicli has been enrolled, the indorsement of the 
enrolment is evidence sufficient, without further proof of the deed ; 
Gilb. Ev. 24, 96 : Sniartle v. Williams^ 1 Salk, 280 ; and see Kinnersley 
V. Orpe^ 1 Doug. 56 ; 8 /?. & C. 755. But if the deed be lost, it can 
be proved only by an examined copy .of the enrolment. Gilb. Ev, 25 ; 
3 damp. 20. All this, however, must be understood of deeds only 
which need enrolment ; for if any other deed be enrolled (as, for 
instance, a bargain and sale for years, or the like), and be afterwards 
offered in evidence, it must be ^proved in the ordinary way by the 
subscribing witness. Gilb. Ev. 99 ; Page's Case, 5 Cb. 54 : Goodsan 
V. Jones, Stg. 545 : Smartle v. Williams, 1 Salk, 280. 

Letters Patent.'] — Letters patent maybe given in evidence, without 
furtlier proof; or they may be proved by exemplifications under the 
great seal. See 1 Saiaul. 189,^ w. 


2. Matters quasi of Record. 

Proceedings in Parliament.] — Entries in tlie journals of the House 
of Lords and House of Connnons may be pi*ovod by examined copies 
from their minute-books ; Jonh Randall, Covp. 17 ; 2 Doug. 594 ; 
or by coipicH purporting to be [printed by the printers to the Crown, 
or to either llouse of Ihirliament without any [proof being given that 
such C(»pies were so printed. 8 <5 9 Viet, e. ll.'l, s. 3. The journals 
of the lIouKo of Lords have been holden evidence to prove not only 
an address of the Lords to the King, but the King\s answer alsa 
R. V. Holt, 5 T. ]{. 445. But the resolutions of either House, jwith 
a view to ulterior proceedings, arc no evidence of the facts tliOTcin 
stated : as, for instance, when the House of Commons resolved that 
n [dot against the (Tovornment existed, the resolution was holden to 
be no evidence of the existence of such a plot. 4 St, Tr. 39. 

Proceedings in Courts of Equitg.] — The bill and answer may be 
proved by examined copies ; GUb. Ev. 56 : He.nnell v. Lyon, 1 B. 
d’- Aid. ife : Jlodgklnson v. Willis, 3 Qwq). 401 ; which may be ob- 
tained from the 8ix Clerks’ Office, upon an a[>plication for tliat pur- 
pose. In order to prove the answer, you are obliged to give in 
evidence an examined copy of the bill as well as of the answer ; Gilb. 
Ev, 55 ; but where it was [iroA'cd by the proper officer that he had 
6010*01166 diligently in the office for the bill and could not find it, the 
court allowed the answer to be read without it. Id. See Ewer v. 
Ambrose, 4 B. <£• C, 25 ; 8 B. d: C. 765. Where the bill and answer 
are recited (as formerly they were) in the decree, the production of 
the latter is sufficient proof of them. (ibw. Dig. Evid. (C y : Wharton 
Peerage case, 12 Cl. & Fin. 295 ; see Blower v. Hollis, 1 C, d M. 396. 
Upon an indictment for perjury alleged to have been committed in an 
answer, the answer itself must, be produced, and it must be proved 
either that the party was sworn to it, or that the name subscri^d to 
it is his handwriting, and that the name subscribed to the jurat is the 
name and handwriting of a master or other person having authority 
for that purpose. R. v. Morris, 2 Burr, 1189 : R. v. Benson, 2 Camp, 
508. See R, v. Spencer, Ry. if. 97 ; I C.dP. 260. And the same 
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as to depositions in equity. See, ae to ike ndmisHhiUti/ of decrees and 
orders in equity^ Layhoum v. Crisps \ M, dt W. 320 ; SC,d:P, 397 : 
Fim V. Ourell^ (y AT. d W. 234 : Ludhno v. Charlton^ 9 C. d P. 242, 

A decree in equity, if it remain in paper, may be proved by an ex > 
amined copy, together with an examined copy of the bill and atiswer ; 
but if it have been enrolled, it must be proved by an exemplification 
under the great seal, which requires only to be produced in evidence, 
without further proof. 

Proceedings in Courts of Law^ not being Records.'] — Rules of court 
are proved by office copies. Selby v. Harris, 1 Ld. Raym. 745 : 
Dmccm v. Scott, 1 Camp. 102, 471, Streeter v. Bartlett, 5 C. B. 
5G4. It is not necessaiy to have them examined. , A rule of court is 
evidence that the court have ordered as is therein stated ; but it is not 
evidence of any matters in it which ate the mere suggestions of the 
party who obtained it. Woodroffc v. Williams, G Taunt. 19. 

A judge’s order may be proved by the production of the order itsell, 
or by an office copy of the rule by whLcli it has been made a rule of 
court. Still V. Halford, 4 Camp. 17. Ami by H cf* 9 Viet. e. 113, 
«. 2, all courts, judges, justices, masters in chancery, masters of irourts, 
commissioners judicially acting, and other judicial officers, are thence- 
forth to take judicial notice of the signature of any of the equity or 
common law judges of tlio superior courts at W(‘Mtminster, attached 
or appended to any decree, order, certificate, or other judicial or 
official document. 

Affidavits, being admissions upon oath, are evidence as such against 
the parties who made them. G'db. Kt\ 51, 50 : Hornier v. Da.vis, 
7 Taunt 577. When filed with the clerk of the rules in the Queen’s 
Bench, or with the secondaries in the Common Pleas, they may, it 
should seem, be ])rovcd by office coj)ieH ; but if filed with any other 
officer, such as a filacer, the signer of tlie writs, etc., they must be 
proved by examined copies, or produced. All other atlidavits not filed 
can be proved (»nly by production of the aflidavits themselves, and by 
parol evidence of their having been sworn ; Glib. Ev. 5G ; or, if not 
proved to be sw'orn, yet perhaps they may be received as admissions 
of the deponents, upon proof of their handwriting. See Gilb. Ev. 6G. 
Upon an indictment fin* perjury in an affidavit, however, the affidavit, 
if in existence, must in all cases be produced, whether filed or not, and 
it must be proved in the same manner as an answer to a bill in equity 
under the same circumstances. R. v. James, X Show. 397 : Crook v. 
Dowling, 3 Dougl. ?5 : Rees v. Bowen, ATCleU d Y. 38.3. But upon 
proof that it has been lost or destroyed, secondary evidence may be 
given of its contents and of the defendant’s signature to it. Reg. v. 
Milnes, 2 F. d F. 10, Where an affidavit purported to have been 
sworn before a public commissioner, but liis commission was not 
proved, Patteson, J., held the affid|ivit to be admissible, and that 
proof of the commissioner’s acting was sufficient. R. v. Howard, 1 if. 
d Rob. 187. And on the trial«>f an indictment for perjury, assigned 
on an affidavit sworn in the Queen’s Bench, proof of the defendant’s 
signature to the affidavit, and that under a jurat, sworn in open court 
at Westminster Hall, the 10th day of June, 1846,” the words, “ by the 
court” were in the handwriting of one of the masters of the court of 
Queen’s Bench, was held sufficient evidence of the swearing of the 
affidavit in that court, without any further proof that the master was 
in court when the affidavit was sworn. Reg. v. Turner, 2 C.dK, 732 : 
see also R. Y.*Spencer, 1 C,dP. 2jB0. 

A cognovit filed in court may be proved by an examined copy, 
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together with proof of the defendant's signature to the original. 
Scott V. LewU^ 7 C. d P. 349. 

Proceedings in the Ecclmnstioal^ Probate^ and Divorce Cotirts .] — The 
libel, answer, depositions, and sentence in the eccJcsiastieal courts, in 
matters within tlicir jnrisdiction, areproveablcin the same manner as 
the bill, answer, depositions, and decree in equity. See ante^ p. 214 ; 
Gilh. d7 ; (hm. Dh/.^ Ev. (C. 3.) The sentences of the Divorce 

Court in matrimonial causes arc in all cases evidence of the facts thov 
establish, and in all eases conclusive evidence, except in .suits of jacti- 
tation. Duchess of Kiuff stones rase^ 11 St. Tr. 2b2 : and see Clewes v. 
Bathurst. 2 Str. 900, 901 ; Ifardw. 11, 18. And all decrees and order-., 
and copies of decrees or orders, of the said court, sealed with its seal, 
shall be received in e.videiK'C. 20 (C* 21 Viet. r. 85,%. 13. 

In an in<lictinent for perjuiy, it was averrcMbby way of inducement, 
that a suit was instituted in the Prerogati\e (^uirt by A. against B., 
to dispute the validity of a will: it was hehl that tlie production of 
the original allegations of both parties to the suit, signed by their 
advocates, and ])roof of the advocates’ signatures, and that they acted 
us advocates in that court, wa.s sutlicient ])roof of the averment, 
without the jiroductiou (ji'the caceat. Ueij. v. Tnnier^ 2 (\ d A'. 732. 

'riie. ]>ractice of the (‘cclesiastical courts niuv be j>roved in the courts 
of conunon law by parol evidence. Biaurraoi v. Scott, 3 (^amp. 388. 

A <'opy of the probate of a will, under the seal of the court of Pro- 
bate, is surticieut evidence* to pr(>ve a will of ])ersonal property, or 
that »). S. is the executor, or the like ; and the seal of the court siiili- 
c.iently authenticates it', without further proof (rdh. Er. 71 ; 1 Pot/. 
A hr. t)78 : //. v. thcrsiaf 4 T. It. 2.5H : Hoc v. NelthorjU’, 3 Safk. 
154; Bull. iV. J\ 4b : and .see Gordon v. 1)((soh, 1 Bead, rf* B. 219 : 
/tVf/. V. Turnn\ 2 C. d K. 732. ^J’he production of the original will, 
with the %i‘t of the c(»urt, ordering probate, is ^ulHeient evidence of 
the executor’s title, without accounting for the non-ju*oduetion of the 
probate, (hx v. AUhujham, 1 Jacob, ,514. And where by the j)ractice 
of an e(‘clesiastieal court no book was kept, but grants of pn)bate 
were recordeil by a minute indorsed on or enteretl at the foot of the 
original will, and written bv the otlicer of the court, it w'as held 
that the }»roduction of the will, w^ith such minute on it, was sufficient. 
Doe d. Edwards v. Gunn'nuj, 2 Nn\ if* Per. 2<>t> : Doe d. Basset y. 
Mew, Id. 2()f). An examined e(»py of the act book i^ also holdeii to 
be evitlenee ; Dan's w. Williams, 1,3 East, 2.32 : D^rrett v. Meiu\ 15 C. 
B. 142. 'riio copy of the probate is conclusive evidence in the above 
eases, that is, the other party should not he permitted to allege that the 
will proved is not the last will and testament of the deceased ; Gilh. Er. 
73: Ghichesttr \. Phillips, T. /iVo/w. 404-408 : Xotlv. Wells, Sid. : 
except upon an indictment for forging a will, in which the probate 
unrepealed is not conclusive evidence of the validity of the will, so as 
to bar the pro.seciition ; It. v. Buttenj, It. d R. 342 ; hut the prose- 
cuttu* may give iu evidence that the pfx)l)ate is forged, or that it was 
obtained by surprise. Gilh. Ev. 73, 74 : T. Itaym. and Sid., ubi 
snp^^a. To prove a probate revoked, an entry ^jf the revocation in the 
assignation book, in which all cases are oMeially entered, is good 
evidence. It. v. Ratmbotfom, 1 Leach,, 25^ w. 

Administration is proved by the production of the letters of adminis- 
tration, or by a certidcate from the ecclesiastical court, that adminis- 
tration was granted ; BulL iV. P. 246 ; or you may get a clerk from 
the court of probate to attend at «the trii^ with the book of acts, 
containing the direction for letter#ofr administration to be granted, 
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and the surro^te’s fiat for the same'; Id,: Eldm v. Keddell^ 8 East^ 
187 : and see Davis V. Willkiins^ 13 Easty 232^ mfira, 

Proceedifigs in the Court of The libel, answer, depo* 

sitions, and sentence in the Admiralty Court are proved in the same 
manner %s the bill, answer, deposition, and decree of a couft of equity. 
See Com. Dig. Ev. {C. 1.) The sentence is conclusive, evidence (»f 
the facts it establishes, not only against those concerned in interest 
and persons claiming under them, but also against strangers. Thus, 
a sentence condemning goods as captured from the enemy, is^ con- 
clusive evidence tliat they were so captured. Stp'ling v. Vaughan^ 2 
Camp. 228. 

Proceedings m Inferior Courts.^ — .IndgmentB in a court baron, 
county court, or other inferior court, may.be proved by producing the 
books in which th^ are entered ; or, ft should rfeem, by examined 
copies. See Gilb, Ev. 74; Com. Dig. Ev. {C. 1.) As to the* pro- 
ceedings in the county courts established by the 1) <£• 10 Viet. c. 95, it 
is enacted by the 111th section of that statute, that the entries in the 
clerk's book, or a copy thereof bearing (or purporting to bear, see 8 • 

9 Viet c. 113, 1 ; 14 15 Viet c. 99, s.^14, posty p. 220) the 

seal of the court, and purporting to be signed and certified as a tnio 
copy by the clerk of the court, shall at all times be admitted in all 
courts and places whatsoever, as evidence of such entries and of the 
proceedings referred to by the same, and of the regularity of such 
proceedings, without further proof. And this is tlie only proper 
evidence of such proceedings ; Jieg. v. Howhimly 1 F. & F. 72. 

The court rolls of a manor may be proved bv examined copies. 
Gilh. Ev. 75 ; R. v. HainSy Comb. 337 ; 12 Mod. ^4 ; or, it seems, by 
a copy under the steward’s hand ; Com. 128 ; 1 Ktb. 5GG, 720 ; or you 
may get the steward or his deputy to produce them at the#ial. See 
Gilb. Ev. 75. 

By the Bankniptcy Act, 1861” (24 d; 25 Viet r. 134), all the 
jurisdiction, powers, and authorities of the court for the relief of 
insolvent debtors in England are transferred to the coprt of bank- 
ruptcy. By the 203rd section of that act, “ any petition for adjudica- 
tion or arrangement, adjudication of bankruptcy, assignment, appoint- 
ment of official or creditors’ assignee, certificate, deposition, or other 
proceeding or order in bankruptcy, or under any of the provisions of 
this act, appearing to be sealed with the seal ot any court under this 
act, or any writing pui 7 )orting to bo a copy of any such document, 
and purporting to be so sealed, shall at all times, and in behalf of all 
persons, and whether for the purposes of this act, or otherwise, be ad- 
mitted in all courts whatever as evidence of such documents respec- 
tively, and of such proceedings and orders having respectively taken 
place or been made, and be deemed respectively records of such court, 
without any further proof thereof; ana no such copy shall be receiv- 
able in evidence unless the same appear to be so sealed, except where 
otherwise in this act specially provided.” The 204th section directs, 
“ that all courts, judges, justices, and persons judicially acting, and 
other officers, shall take judicial notice of the signature of any com- 
missioner or registrar of the courts, and of the seal of the courts, 
subscribed or attached to any judicial or official proceeding or doca« 
ment to be made or signed unaer the provisions of this act.” 

And by the 206th section, “ a copy of any petition filed in the court 
for the relief of insolvent debtors iu England, or in any coilrt having 

W. L 
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jurisdiction for the relief of insolvent debtors, or in bankruptcy, and 
of any vesting order, schedule, order of adjudication, or other pro- 
ceedings, purporting to be signed by the officer in whose custody the 
same shall be, or his deputy, certifying the same to be a true copy 
of such 'petition, \ esting order, schedule, order of adjudication, or 
other orcfer or proceeding, and appearing to be sealed withsthe seal 
of such court, shall at all times be admitted under this act as sufficient 
evidence of the same, and of such proceedings respectively having 
taken place, without any other proof whatever given of the same.” See 
also 12 ci^ 13 Viet. c. 106, s. 236. 

Dqmitiom before Marjistrates and Coroners.'] — By the recent statute 
11 <0 12 Vi<t. c. 42, s. 17 Rafter directing justices to take in manner 
therein mentioned the statement on oath or affirmation of the wit- 
nesses appearing ag^iinst any person charged before them with an 
indictable offence), it is enacted, that if afterwards, upon the trial of 
the person so accused, it shall be proved, by the oath or affirmation 
of any credible witness, “ that any person whose deposition shf^I have 
been so taken as aforesaid is dead, or so ill as not to be able to 
travel,” and if also it be proved that such deposition was taken in the 
])rcsencc of the ])erson so accused, and that he or his counsel or 
atbiruey had a full bj)]M)rtunity of cross-exaniining the witnesses, 
“ then, if such deposition purport to be signed by tlic justices by or 
before whom the same purports to have been taken, it shall be lawful 
to read jjuch deposition as evidence in such prosecution, without 
further prool tlnunrof, unless it shall be proved that such deposition was 
not in fact signed by the justice purporting to sign the same.” The 
words, “so ill as not to be al)le to travel,” di» not mean that the witness’s 
coming to give evi<lenee on the trial shall actually endanger his life, 
but that ho is not reasoinihly fit, from illness, lo attend. Reg. v. 
Jti/egy 3 cO K. 116 '.Jltg. v. Coehlnmi, 1 Dears, rf H. C. C. 203. It 
seems to no doubted how far indisposition arising from recent child- 
birth is an illness within the meaning of the statute ; see Reg. v. 
Wilton^ 1 D. <0 F. 3011 : Reg. v. Walkety Id. 534 ; Reg.-x. Jnhabitants 
of Huddersfield., 26 L, t/., M. C. 16D. This provision authorizes the 
reailing ol’ the deposition before the grand jury for the ])urj)ose of 
limling thoJ)ill, as well as liefore the petty jury at the trial. Reg. v. 
Clemeufs^ 2 Den. C. C. 251. The depo.^ition is receivable only where 
the indictment is substantially for the .same nff'enee as that with which 
the defendant was charged before the justice. Reg. v. Ledldtter^ 3 
C. d!’ K. lOS. But where the deposition was taken on a idiarge of 
felonioius wounding, it was hehl receivable on the trial of the defend- 
ant for the murder of the person wounded, wlio h.ad in the meantime 
died of the wound. Reg. v. Reesfon, Dears. C. C. 405. See R. v. Rad- 
bourne., 1 Lcaeh, 457 : R. v. Smith, 7f. <0 R. :53l). 

.:\J though the former statutes relating to the examination of wit- 
nesses against a prisoner before justices and coroners (1 ff: 2 Rh. dh 
M. c. 13 ; 2 <f* 3 Ph. <C* ilA c. 10 ; 7 4, c. 64, ss. 2-5) did not contain 

any express enactment like the above, it was yet determined in many 
cases, and recognized as a rule of law, that, where the examinations 
of witnesses in cases of felony under these statutes were taken in 
the presence of the accu.sed, and he had the opportunity of cross- 
examining them, the deposition of any such witness might be read 
in evidence against the accused on his trial, in case tlie person who 
made tlie deposition were dead ; 1 Hale, 305 ; BtdL N. P. 242 ; or 
insane (though the insanity were of a temporary nature) ; Reg. v. 
Marsltall^ C, d Mar. 14J ; Jti. v, Eriswell^ 3 T. 7?. *720; or if it ap- 
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peared satisfactorily to the court that he was kept out of the way by 
means of the procurement of the defendant ; J?. v. Jlarrhm, 4 Si 7^, 
492 : i?. V. MoAey, Ke.L 55 ; (in which case, however, the deposition 
is no evidence against other co-defendants, Reg. v. Seaife^ 2 Den. C. C. 
281 ; 17 Q. B. 23H ;) or if he were bed-ridden, or so ill as to bo unable 
to travel. 2 P/nl. Ev. 97 ; 1 Ilale^ 305 ; 2 llale^ 62 ; R. x! Wilshaw^ 
C. Mar. 144. But they cannot be thus read, if it merely appear 
that the witness is absent, even if he be resident abroad, and that the 
prosecutor has in vain used Ids best endeavours to find him. Kel. 55 ; 
Reg. X. Scdifc, supra : Reg. x. Austin^ Dears. C. C. 612. Nor can de- 
positions be read u])()n an indictment for high treason. 5<f* 6 Edw. 6 ; 
Fast. 337. Depositions before magistrates, to bo thus given in evi- 
dence, must be taken coidbrinably with the statute, R. x. Smith. 2 Stark. 
211,». (o), and in the presence of the prisoner, so that he mav have 
an opportunity of cr<»ss-examining the witness ; R. x. ]\iim\ I Salk. 
281 ; R. V. Woodcock. 1 Lmeh .hOk) Ri/kc v.C^nnich. 1 Ld. Rat/m. 730: 
R. X. Dingier. 2 Leach. 5(51 1 Str. i62 ; Bull. N. II 243; I Holt, 

599; 11 d': 12 c. 42, s. 17; and nothing slumld be returned as 
a deposition, unless the pri.soner had an o]>portunitv of knowing 
what was said, and of eross-exainining tlie party making it. Reg. 
X. Arnold. 8 C. d P. 621 : Reg. v. Johnson. 2 0. d K. 391. But 
w'hcre. a deposition was not wholly taken in tlie prescntve of the 
prisoner, bnt the, witness afterwards, in his ])reseiK*e, was resworn, 
and the deposition repeated, and signed, the Judges ludd that it 
was, under these eirournstances, admi.ssible evidence ; for the pri- 
soner had then an opportunity of eross-examintng tlie witness. R. 
X. Smith. R d R. 339 ; 2 Stark. 208 ; T Holt. (514 : Reg. x. Bates. 

2 F. d F. 317. In this respect there is a ditVerence between dej)0- 
sitions taken before a magistrate and before, a corom*!* ; for the 
latter arc said to be evidiuice, even tlnuiglj t])e party ae(MiS(‘d b(‘ not 
present. Bull. P. 242 ; 2 Phil. Ec. 91 : per HidJeif 3., R. x. 
Erisau’U.W T. R, 713. The reason given for this exception is, tliat 
the. coroner is an elective olfieer, apjMunted on hehalf of tluj public 
to make iiuiuirv of matters within his jurisdiction, Avho therefore 
is ju'csumed t<» take the depositions fairly ami imf)artlally. Bull. 
N. P. 242. 3’here is, lunvever, no reported ease* in wliicli this pf)int 
has been directly determined ; hut, alflmugh the projiriety of this 
distinction lias been (picstioncil (see 2 Stark. Ee. 384), tbe practice, 
bas neverthrless been to admit .such de.position.s witbf)ut inquiry 
w’hetlier the parly accused xvas or was not j>rescnt ; and in one. ease, 
R. X. Pure/og. Peake, Ec. (54, Hotfiarn. B., rec<uved (leposifions taken 
before a coroner, although it appeared, and was qhjected, that the. 
defendant xv.'ts not prestuit. S*’e .Jervis on Cor. 243, Tiiey must, how- 
ever, in order to be admissible, apj)ear to liavc been taken before the 
coroner gufi coroner ; 1 Ch. (’as. .306 ; and must be signed by him. 
R. X. England. 2 Leach. 770 ; 1 G.\. c. 64, s. 4. The deposilion.s must 
appear also to have b(‘eri upon oath ; 2 Hale, 284 ; Itull. N. P. 242 ; 
but it is not necessary that theVshouId be signe<! by th(3 witness. H. 
V. Fleming. 2 Lefwh^\YM\. Where several depoHitions were taken on 
one sheet of paper, and at the foot of the. wliole. xvas written “ .sworn 
before me,” w'ith the .‘iignaturo of the magistrate, the depo.Hitions pre- 
vious to the last were held to he receivable in evi<lenc.e. R. v. Oslfome, 
8 C. <0 P. 113. But depi^sitions taken in cross-examination, at a sub- 
sequent time to tliose in eiiief. and not signcil by tbe magistrate, were 
held to be so irregular as to prevent the w hole dej»o.Hitions from being 
read against the prisoner ; altliough both were sworn by the magistrate 
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to have been accuratel 3 r taken. Reg, v. France, 2 M,S Rob, 207. 
They may also be given in evidence by the defendant in cases where 
the witnesses appear, in order to show some material variance between 
their evidence at the trial and before the magistrate ; and ma^ be read 
by the prosecutor, as it would seem, and certainly by the judge, to 
impeach the credit of a witness, who gives evidence contradicting 
Statements contained in the deposition made by such witness in a 
former proceeding in the same case. R. v. uldroyd, R. & R, 88. 
(See past, p. 240.) It is not necessary, to make the depositions 
evidence, that each should have a separate captim or heading ; a ge- 
neral caption or heading at the head of the body of depositions suffi- 
ciently shows that they were all taken under the statute. Reg. v. 
Johmony 2 C. d; K. 365. Indeed, it seems that a deposition is good 
without any caption, if it be described as the examination of the wit- 
ness, and the evidence contained in it be relevant to the charge. 
Reg, V. Langhridge, 1 Den. C. C. 448 ; 2 C. & K, 975 : hut see Reg. 
v. Newton, 1 F, d F. 641. 

The recent act “ for enabling persons indicted for felony to* make 
their defence by counsel or attorney” (6 d 7 W. 4, c. 114) provides, 
by 8. 3, that all persons who shall be held to bail or committed U> prison 
(which means finally committed for trial, and does not apply to 
persons committed for further examination only ; Reg. v. Lord Mayor 
of Loruhn, 5 Q. 13. 555 ; Dav. d M. 484) for any offence against the 
law, shall be entitled to recpiire and have on demand (from the person 
who shall have the lajrfiil custody thereof, and who is thereby required 
to deliver the same) cojiies of the examinations of the witnesses re- 
spectively upon whoso depositions they have been so held to bail or 
committed, on payment of a reasonable sum for the same, not exceed- 
ing Ijf/. for each folio of ninety words: provided, that if such demand 
shall not be made before the day a[)polnted for the commencement of 
the assizes or sessions at which the trial is to take place, such person 
fihall not bo entitled to have any copy of such examination of wit- 
nesses, unless the judge or other person to preside at such trial shall 
be of opinion that such cojiy may be made and delivered without delay 
or inconvenience to such trial ; but it shall nevertheless be competent 
for such judge, etc., if he shall think fit, to postpone such trial on 
account of such copy of the examination of witnesses not having 
been previously had by the party charged. And, by s, 4, all persons 
under trial arc entitled, at the time of their trial, to inspect, without 
fee or reward, all dtqiositions (or copies thereof) wdiich have been 
taken against them, and returned into the court before which such trial 
shall be had. A similar provision is also contained in the 27th section 
of the stat. 11 df 12 Viet. c. 42 ; namely, “that at any time after all 
the examinations aforesaid (that is, of witnesses against a person 
charged with an indictable offence) shall have been completed, and 
before the first day of the assizes or sessions, or other first sitting of 
the court at which any person so committed to prison or admitted to 
bail as aforesaid is to be tried, such person may require, and shall be 
entitled to have, of and from the officer or person having the custody 
of the same, copies of the depositions on which he shall have 
been committed or bailed, on payment of a reasonable sum for 
the same, not exceeding at the rate of Ifd. for every folio of ninety 
words.” These acts do not make it compulsory on the magistrate, 
any more than it was before, to return all the depositions which have 
been taken against a prisoner, as well those of witnesses who have 
not been bound over to give evidence as of those who have ; but the 
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judges have intimated on several occasions that it is proper that they 
should do so, and also that they should retuni a full statement of all 
that the witnesses said, not merely of so much thereof as they deem 
material ; so much time having been occupied, since the passing of 
this act, in endeavouring to establish contradictions between the tes- 
timony of the witnesses and their depositions, in the omission of 
minute circumstances in their statements before the magistrates. 
See R. V. Simons^ 6 C. d; P. 540 : R, v. Fuller ^ 7 C, cC P, 269 : R. v. 
Grady ^ Id, 650 : R. v. Covetu'y^ Id, 667 : R. v. Thofnm^ Id, 817. As 
these statutes obviously apply only to the case of a person bailed or 
committed to prison for some oftence for which he is to be tried, and 
with a view of enabling him to prepare for trial, they do not, there- 
fore, extend to the case of a person committed to prison for default of 
sureties to keep the ]jeacc, and who has boon discharged by the 
sessions. Ex jHirtc IIumjihryH^ 19 L , »/., M, C, 189. A prisoner is 
not entitled, under these statutes, to a copy of his own statement 
returned by the magistrates, but only to a copy of the depositions of 
the witnesses against him. Reg, v. Aylett^ H C, <1; P. 669. And the 
reading, on the part of the prosecution, of the prisoner’s statement, 
returned with the depositions, does not give the prisoner the right to 
consider the depositions as in evidence on the part of the prosecution, 
though it appear that they were all taken before such statement was 
made : but if the j)risoner wishes to have the whole or any pjirticular 
part of the depositions read, he must read it as his evidence. R, v. 
Pearson^ 7 C. cC* P. 671. 

It may be obscn^cd, that the Judges have power, by their general 
authority as a court of justice, to order a copy of depositions taken 
before a coroner to bo given to a prisoner indicted for the murder of 
the party, concerning whose death the inquiry took place before the 
coroner, although in a case where the coroner could not have been 
compelled to return them under the 7 G. 4, c, 64, s. 4. R, v. Green^ 
acre, 8 C. di' P, 32. See Reg, v. Wal/orfl, « C. d; P. 767. 

As to the right of cross-examination on the depositions, see post, 

р, 240. 

If the witness have been examined abroad, under the stats. 13 Tr. 3, 

с. 63, or 1 W. 4, c. 22, and have there proved original documents, 
those documents themselves must be transmitted and given in evi- 
dence in this country : copies are not admissible. Reg, v. Douglas, 1 

c,&K.m. 

Proceedings in Foreign Courts^ elcrj ] — Before the recent statute, 14 
<015 Viet, c, 99, the judgments, etc. of foreign courts must have been 
proved by exemplifications under the seal of the court, and evidence 
must also have been given that the seal affixed to the excmidification 
was in fact the seal of the court. Henry v. Adey, 3 East, 221 : see 
Alves v. Bunhury, 4 Camp. 28 : Cavan v. Stevmrt, 1 Stark. 525 : Ap- 
pletme v. Bray brook, 2 Stark. 6j 6 M. <f* Sel. 34 ; Flindt v. Atkim, 3 
Camp. 215, n, : Alivm v. Furmvaly 1 C., M. <0 R. 277. But, by the 
7th section of the above statute, all judgments, decrees, orders, and 
other judicial proceedings of any court of justice in any foreign state, 
or in any British colony, and all affidavits, pleadings, and other legal 
documents filed or deposited in any such court, may be proved in 
any court of justice, or before any person having by law or by conaent 
of parties authority to bear, receive, and examine evidence, either by 
examined copies or by copies purporting either to be sealed with the 
seal of the foreign or colonial court to which the original document 
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belongs, or, in the event of such court having no seal, to be signed by 
the Judge, or, if there be more th^ one judge, by any one of the 
judges of the said court ; and such judge shall attach to his signature 
a statement in writing on the said copy that the court whereof he is 
a judge has no seal, which copies shall be admitted in evidence without 
any proof of the seal or signature, or of the judicial character of the 
person appearing to have made such signature and statement, ike 
Beg, V. Newman^ Dears. C. C. 85. 

Kecords of the courts in Ireland might, independently of this statute, 
be proved by examined copies, etc., in the same manner as the records 
in this country ; hut see Harris v. Sawnders^ 4^ B, & C, 411. It was 
necessary, however, that the court should be satisfied that it was with 
a record the copy was examined ; and therefore, where the witness 
produced to prove the copy stated that he examined it with a parch- 
ment roll sliown to him in a room over the Four Courts at Dublin, 
without-seeing from w'hence it was taken, or knowing the person who 
produced it to be an officer of the court, Lord Ellenborough refused 
to receive it in evidence. Adamthwait v. Synge^ 4 Camp. il2 ; 1 
Stark. 183. 

As tu the proof of the laws of a foreign country : if not written, 
they may be proved by the parol evidence of witnesses of competent 
skill; it written, a copy properly authenticated’ must be produced. 
Clegg v. Lert/y 3 Camp. IfiG : MiUar v. IDhirirJcy 4 Camp. 155, per 
Gihhsy C. d. ; Laeon v. lligginSy 3 Stark. 178 : Trhubey v. Vigniery 
1 Bing. N. C. 151. The witness to prove a foreign law must be a 
person peritus virlute odficiiy or virtute professioiiis. It. v. BrampUmy 
10 Easty 387. A Koman Catholic bishop, who held in this country 
the office of a coadjutor to a vicar apostolic, and as such w^is autho- 
rized to decide on cases affected by the law of Home, was therefore 
held, in virtue of his office, to be a witness admissible to prove the 
law of Itoine as to marriage. Susscu' Peerage casvy 11 CL rfi Fin. 85 ; 

1 C. d! K. 213, lUit a witness whose knowledge of the law of a foreign 
country is ilerivcd solely from his having studied it at a university in 
another country, is not a good witness to prove it. Bristow v. Segue- 
vilUy 5 Eji^eh. 275. 8uch a witness may refer to foreign law books 
to refresh his memory, or to correct or confirm his opinion, but the 
law itself must be taken from his evidence, Sussex Peerage casCy 
{See 24 25 Viet. c. 11.) 

The acts of State of a foreign government must be proved by copies 
examined with the public archives abroad ; a copy printed and pub- 
lished abroad, by the authorized’ printer of the foreign government, 
will not, it seems, be sufficient, likhardson v. Amkrsony 1 Camp. 
65, «. 

Surveysy Inquisitionsy etc.'] — Inquisitions taken by virtue of the 
Queen’s writ, or of a commission under the seal oi the Exchequer, etc., 
are proved by the production of thciwrit or commission and inqui- 
sition, or by an examined copy thereof, if they have been returned 
and filed ; and indeed it may be questionable whether they can be 
evidence at all, until retunied and filed. 2 Phil. Ev. 125 ; Cornish 
V, Searelly % B.<Sb C. 474. 

Public surveys, taken by officers acting for the crown, many of ' 
which are to be found in the Exchequer, are proved by the production 
of them by the proper officer, without further proof, or by examined 
comes. 2 Phil. Ev. 153. 

Domesday-book, when evidence (see 1 Stenrk. Ev. 236), must be 
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produced at the trial, if intended to prove the gist of the pleading ; 
Hoh. 188 ; but if intended to prove some collateral matter merely, 
an examined copy of that part of the book relating to it will bo 
sufficient. , 

ReguUrg, cfc.] — Christenings, marriages and burials may be proved 
by the parish register in which they are entered, by giving m evi- 
dence either the register itself or an examined copy of it, GUh, Ev, 
72 ; % Bac, Abr. Ec. (F.), the original being in the proper custody, 
that is, in the church itself, or in the custody of tlie inruinbent ; Doe 
V. Fowler^ 14 y. B, 70() ; see Wttlker v. Counters Beauchamp^ C C, S P, 
552 ; or a copy certiticMl by the incumbent or other person to whose 
custody the original register is entrusted, under 14 <f- 15 Viet, c, 99, 
8 . 14 ; p. 22(>. llesidcs the register, some proof must be given of 
the identity of the parties married, etc. Jih*t v. Barhm\ 1 Doiujl. 170. 
By the 0 <6 7 W, 4, e, 8G, «. 38, certified copies of entries sealed or 
stamp^nl with the seal of the register office established by that act are 
to be received as evidence of the birth, death or marriage to which 
they relate, without further or other proof of the entry. And, by the 
stat. 3 tf: 4 Vkt. c. 92, s. G, all registers apd records Seposited in the 
General Uegister Office by virtue of that act [non-parochial registers], 
except the registers and records of baptisms and marriages at the 
Fleet and King’s Bench jirisons, at May-fair, at the Mint in Soiith- 
w'ark, etc., wliicli were deposited in the Kegistry of the Bishop of 
London in the year 1821 (see x. 20), shall be deemed to be in legal 
custody, and be receivable in evidence in all courts of justice: and 
provisior. is made for tlic ])roduetio!i of them by the registrar- general. 
And H, 17 expressly provided, that in all criminal cases the original 
register O/* record should be produced : hut^ee now 14 15 Viet, c. 99, 

8. I4fjj</8t^p. 22G. Sett also 21 d* 22 Viet. c. 25, hh. 1 — 3. 

The Fleet books are not evidence of a marriage ; limd v. P(mer^ 
Peafee^ 332 ; or for any purpose. Doe d. Davies v. Gatacre^ 8 C. d P, 
578. 3 4 Viet, e, 92, 0, sttpta. The marriage of Jews is by a 

written contract, whicli is afterwards solemnly ratified in the syna- 
gogue. In order to prove such a marriage, it is no’t sufficient, it 
seems, to jirove the religious ceremony by the parol testimony of some 
person who Avas present, hut the contract must also be proved. Born 
V, Noel^ 1 Camp. Gl. 

The register of the naA'y, wdth the letters Dd. opposite to a name 
therein registered (it being proved to be the practice of tlie navy 
office to write these letters o])posite to the names of such persons as 
died), was holdcn admissible evidence of the death of a man opposite 
to whose name these letters w^re written. Bull. N. P. 249 : Jt. v. 
Rhode8, 1 Leach^ 24. 

By stats. 14 & IbsiDet. c. 99, 8. 12, and 17 & 18 Viet. c. 104, 8. 107, 
every register of a imtish sliip may be proved in any court of justice, 
or before any person having b^Iaw or by consent of parties authority 
to receive evidence, either by the production of the original or by an 
examined copy thereof, tir by a copytliercof pur|)orting to be certified 
under the hand of the registrar or other person having the charge of 
the original, which certified copy he is thereby required to fumUh to 
any person applying at a reasonable time for the same, upon payment 
of the sum of one shilling ; and every such register or copy^ and idso 
every certificate of registry of any British ship, purporting to be 
signed by the registrar or other proper officer, shall received in 
eirtdence in any court of justice, etc., as prima facU prodf of all the 
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mattters contained or recited in or indorsed on such register or copy, 
or certi)6[c^te of registiy, renpectively. 

The prison books of the Fleet and Queen^s prisons are admissible 
evidence to prove jihe time at which a prisoner was committed or 
discharged'; R. v. 1 Leach^ 691 ; but they are not admissible 
to prove tlie cause of commitment. Salte v. Thomas, 3 Bos, & P. 188. 

The poll books of an election are also admissible evidence, and may 
be proved by an examined copy. Mead v. Robinson, Willes, 424 : 
Brocas v. Mayor of London, 1 Str, 307. An entry in a family Bible, 
an examined copy of an inscription on a tombstone, a pedigree hung 
up in a family mansion, and the like, are admissible evidence in ques- 
tions of pedigree. Goodrighi v. Moss, Cowp. 691 ; atrd see 4 Camp. 
401 ; T. Maytn, 84. 

On the trial of an indictment for the non-repair of a highway, 
entries in an ancient parish book, produced by the churchwarden 
from the parish chest, were held receivable in evidence to show who 
*were the surveyors of the highways at that time. Reg, v. Inhabitants 
of Pembridge, C, & Mar, 167. 

Certificates, e//?,]-^The certificates of bishops with respect to mar- 
riage, general bastardy, excommunication orders, and other the like 
matters, arc received in evidence ; Co. Lift. 74 : R. v. Mawbey, 
6 T. It. G37 ; so were the certificates of tlie judges in Wales re- 
specting the practice of their courts, G T, R. G38 ; and so are the 
certificates ot Justices of peace as to a highway being in repair. 
G T. R. Giq. 

But the certificate of a British consul abroad is not admissible as 
evidence in the courts of tliis country. Waldron v. Coomhe, 3 Taunt, 
1G2 : ICx 2 )nrte Church, 1 D. <6 R. 324. Yet instruments of this 
desenption arc daily sent here from abroad, under the mistakep idea 
that our courjts receive tlujin in evidence. 

The mere production of a diploma of doctor of physic, under the 
sea^iof of the universitie.s is not of Itself evidence to show that 
the party therein named is entitled to that degi-ce. Moises v. Thom- 
ttyn, 8 T. R. 303. See Collins v. Carnegie, 3 Nn\ efe M. 703 ; 1 Ad, 

E. G96. And although, by stat. G G. 4, c. 133, s. 7, the common 
seal of the Society of Apothecaries of the city of London shall be 
received as sufficient proof of the authenticity of the certificate to 
which the seal is affixed, it must be proved to be the genuine seal of 
tlie society. Chadwick v. Bunnhig, Ry. tf* M. 30C. 

The certified copy of the return forwarded to the stamp-office, under 
the Joint-Stock Banking Act, 7 G. 4, c, 46, s, 4, stating J. S. to be 
the public officer of the particular banking company, is not made 
exclusive evidence of that fact. Reg. v. Carter, 1 i)en, C, C, 66 ; 
1 a d K, 741. 

By stat. 7 €0 8 Vkt. c. 101, a. 71, a copy of an^mile, order, or regu- 
lation made by the Poor Law Commissioners, printed by the Queen's 
printer, shall, after the lapse of fourteen days fi’om the date thereof, 
be received in evidence, and judicially taken notice of, and shall, 
until the contrary be shown, be deemed sufficient proof that such 
order was duly made and is in force. 

See also, as to documents issued by the Board of Trade under the 
Merchant Shipping Act, 17 d 18 Viet c. 104, ss. 7, 8. 

ATwimt Terriers, sic.] — Ancient terriers, surveys, and m(^>s of 
manors, etc.; when evidence, must be produced at tine trial, and sudi 
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circumstances connected with them stated in evidence as may induce 
the court and jury to give credit to tiiem. See 2 FhiL ll[)2. 

Corporation Books^ elcJ\ — Entries in corporation books, and in the 
books of public companies, relating to things publiomnd general, send 
entries in other public books, may be proved by examined copies. R, 
V. MotherselU Str. 93, 307 : Mercers of Shrewsbary v. Hart^ 1 C, d P. 
114. Entries in the books of the Custom-house, of the Bank, and 
of the East India Company, of the South Sea Company, or the like, 
may be proved in the same manner. Sec Geery v. Jiopkine^ 2 Ltl, 
Raym. 851 : Warriner v. (?//#»/?, 2 Str.> 254, 1005 : Etltmrdu v. Vescy^ 
Hardw. 128 ; 2 Doug. 593, n. 8 : Breton v. Peakc^ 30 : Hodg^ 
son V. Fullorton, 4 Taunt. 787 : Mortimer v. M*CalUm^ 6 M. W» 58 
But instnimcnts of a private nature, such as a letter found in the 
corporation chest, R. y^Gwyn^ 1 Str. 4()1, or the like, must bo proved 
in the ordinary way as any other instrument. , 

Inspection of corporation hooks and other public writings is granted 
in civil actions, but not in criminal cases, wlierc it would have the 
effect of making a defendant furnish evidence to criminate himself. 
R. V. finjdon, 1 W. Bl. 351 : R. v. Purnell, Idh 37 ; 1 Wile. 239 ; 
1 Ld. Raym, 705 ; 2 Id. 927 ; 2 Str. 1210. 

Public Acts of StateA — The Gazette, printed and published by the 
Queen’s printer, is evidence of all acts of State. R. v. h T.‘R. 
436. Therefore, a Gazette, which stated that addresses ha4. be^n 
presented to the King from several bodies of his subjects, expressive 
of their loyalty, was liolden to be evidence of that .fact.* Id. SceR. 
V. Gardner, 2 Camp. 513. It is not evidened of a private matter 
contained therein, unless it be shoivn that the party to be affected has 
read the article. Harratt v. Wise, 9 B. d- C. 712. The more pro- 
duction of the Gazette would seem to be sufficient, without proof that 
it was bought at tin? Gazette office, or from whence it came. R. v. 
Forsyth, R. <f* R. "Z77. 

The Queen’s proclamations in the Gazette are evidence ; see Van 
Ovieron v. Dtrwirh, 2 Camp. 44 ; and' are provable by copies thereof 
purporting to be printed by the printers to the crown or to either 
House of Parliament. 8 <f; 9 Viet. c. 113, s. 3. Where a proclama- 
tion recited that it had been represented that certain outrages had 
been committed in different parts of certain counties, and offered a 
reward for the discovery and appreln^nsion of the offenders, it was 
holden to be admissible evidence to prove an introductory averment 
in an information for a libel, that divers acts of outrage had been 
committed in those places. R. v. Sutton, 4 M. d Sel. 532. 

As to the proof, in cases of bankruptcy, by advertisements and 
notices in the Gaze^, sec }2 c£* 13 Viet. c. 106, s. 240. 

The articles of war, printed by the Queen’s printer, are evidence. 
Brough v. Perkins, 5 T. R. 442, 446. ^'he almanack annexed to the 
Common Prayer-book (/?. v. Holt, 6 Mod. 81) is evidence that such 
a day of the year was Sunday, or tlie like. Page v. Fawcet, Oro. 
Eliz. 227 ; 1 Lem. 242 ; 1 Sid. 300 ; 6 Mod. 41. 

As to the acts of State of a foreign government, eeo ante, p. 223. 

The production in evidence of most of the documents above men- 
tioned nas been much facilitated by recent statutes. The 8 9 Viet, 

c, 113, 9. 1, enacts, that wherever," by any act now in force or here- 
after to be in force, any certificate, official or public document, or 

l5 
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document or proceeding of any corporation or joint-stock or other 
company, or any ccrtificul copy of any document, bye-law, entry in 
any register or other book, or of any other proceeding, shall be re- 
ceivable in evidence of any particular in any court of Justice, or before 
any legal tribunal, or either House of Parliament, or any Committee 
of either House, or in any judicial proceedings, the same shall respec- 
tively be, admitted in evidence, provided they respectively purport to 
be H<!aled or impressed with a stamp, ‘or sealed and signed, or signed 
aloiK?, as reijuired, or impressed with a stamp and signed, as directed 
by the respective acts made or to be hereafter made, without any 
proof of the seal <>r Mtaiiip, where a seal or stamp is necessary, or of 
the signature or of the official character of the person a])])earing to 
have signed the same, and without any further ])roof thereof, in eveiy 
(•ase in wliich tlie original record could have been received in evi- 
dence. And by the stat. 14 tO 15 Vint. r. 14, it is enacted, that 
iwhenever any hook or other document is of such a public nature as 
to he iidmissihle in evidence on its mere production from the proper 
custody, and no statute, exists which renders its contents jirovahle by 
means 4»f a copy, any copy thereof or extract tluTcfrom shall be ad- 
missible in evidence in any court of justice, or Ix-fore any jierson now 
or liereafUu* having by law or by consmit of parties antlu»rity to hear, 
receive, and examine evidence. pn)vi<lc<i it be, proved to be an exa- 
mituMl copy or t*\tract, or provided it purport to be signed and cer- 
tified as a true copy or extract by the officer (.src Jn rn I loll' n 
22 L.J., (!h. 177) to whose custody the original is entrusted, and 
which ollicm’ is hereby reciulred to furnish such certified copy or ex- 
tract lo any pi'rson applying at a rensonalilc time for tlu* sann*, upon 
))aymeut of a nvi.souahle sum for the same nut exceeding fourpence 
ibr every folio of ninety words. 

3. W rittvn Instru/nnntu of a Prirtifr Naturn. 

l®ien a di'cd is to hv. given in evidence, the general rule is, that 
the dei'd itself must he produced at the trial. Lrt/Jir/tr.i (v/.sr, 10 Co, 
Oli A, 4’o this, liowever, there are some exec])tioiis, arising from 
necessity ; as, where the deed is in the hands of the opposit(‘ party, 
Iliad v. lirooliUmn^ o 2\ II. 155 : Wt/nuirl/s fn.sr, 5 (Jo. 75 n, or has 
been lost l)y time or accident, (»r by any other casualty, as ))y fire, 
etc.. Ill ltd V. liroolrman, 5 T. Ii. 151, 1511, //. (.syc Knixiin/tmi y. Inif/is^ 
H IJust^ ‘J75 ; lirt'irsfi r v. Si tn lf.'A If. <(’• .< I /r/. ‘jHUl : Pru imni v.^ly7,v7/, 
2 If. d‘ C. 404, nn to proif of thv /o.ss, vtv.). the contents of it may be 
proved l>y a copy, or other secondary evidence. Li fjfii'ld'ii ntut', lU 
(\k 0‘2/>.* Mrdlirot v. doffnn\ 1 Mod. 4. Tpon iiidictmcnt.s for ifor- 
gerv, however, it is the gtMierally undcr.'^tood rule, that the prisoner 
cannot be convicted unless the forged in.stnimei4 he pr«)duct‘d. Ihit 
in Ii. V. JIiDdrr, 5 (\ <(• J\ 50*2 ; 4 C. <0 I*. 128, where it ap}M?ared that 
the deed alleged to he forged was in the custody of the d<*fendant, 
who, after notiee, refused to produce it, secondary eviilence of the 
deed was rcccivcil. 

Secondly, as to the proof of the execution of the deed : if there 
have been no suhserihing w itness to it, then proof of the handwriting 
id* the juirties will he sufficient, the law' in such a case presuming a 
delivery. ' Jhit if the deed w'ere atte.'^ted, the execution must, in cri- 
minal eases (^thc rule is now* otherwise in civil cases, sne 17 itn8 Viet. 
V, 125, .V. 2i>), be proved by at least one of the suhserihing witnesses; 
Gilb. Kv. 00 : JJurnes v, I'rouqtowsky^ 7 T, Ji. 2GG : Ifrcton v, Cojte^ 
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Peahe^ 31 : Mimnersi v. PosUm^ 4 Ksp. 240 ; (tnd ace England v. 

1 Stark. 304. It does not appear necessary that tlic siibserihing 
witness should swear that the deed was actually executed in his pre- 
sence ; if he were aOerwards desired to attest it bv the [uirty who exe- 
cuted it, GreJlivr v. Xral(\ Pt>tth\ 140 : Powell v. tihwhett^ 1 Esp. 07, or 
in the presence, of the party. Park v. MeavH, 3 Esp. 171 ; 2 Bos. <(■ P, 
217, and he attested it acc(»rdin,i'ly, this will hesutheient, provided the 
attestatign and execution he done so nearly at tlie. same time, as fairly 
to he dewmed j)arts of the same transaction. MS.y E. 1814. On the 
other hand, a jierson who even sees an instrument executed, hut who 
is not de.sin*d hy th<* partii> t<» attest it, cannot, hy aft<‘rwards ptjfting 
his name, to it, ]jn»ve it as an attesting witness. M^Crtun v. Genicy 
3 Camp. 232. 'I'o this rule, of proving the exeeuti<m hy the evidence 
of aJi attesting witness, there are how<‘vi*r many exceptit)ns. Eirst^ 
when; the exeimtioii tonus one of the adinis.<<ions in tlui cause ; hut 
tliis exception is obviously applicable t<i civil cases only. Strovdhf^ 
wlnsre the deed (and tlie s;ime as to a will, although it he less than 
thirty years since the testators death, Ih>e d. Oldnall v. Wollrg^ 8 
Jl. d* C. 22) is thirty years old or upwards, the court will ]»resume 
that it has hecn duly executed, and will not require it to lx; proved, 
Bull. X. P. 200 : Chehot ]\'^(f(rniutrkn Co. v. Ctnrprr^ I Ex}k 273, 278, 
provided j>osscssioii liave folhiwed the <leed, (»r s(»me satisfactory ac- 
count he given of it, and providixl there, he, no (‘rasun* or intcr- 
lineati<tu In it, and that it do not import fraud ; uth(!rwise it must lx* 
])rove.d as in ordinary cases, either by the attesting xvitness, or by 
evideiict* of liis and the party’s handwriting. 2 Bar. Ahr.^ Ee. (E.) ; 
Bull. X. P. 2oo : (Did sw 3 Tautif. IH. It may lx; ncces.sary here, to 
remark, that when you give, an ancitmt obligation for the payment 
of Jinu’cy in evidence*, you should bo pr(q)arcd to prove the pay- 
ment ol’ interest within the last twenty years, or oth(*r circnmstanceH 
suHici<‘nt in rebut the pr(*.''iiniption wliich tin* law will oth(‘rwiso raise 
of such obligati<tn having been satistieil. Sre 1 Burr. 411 ; 2 Str . 
82<> ; 1 ir. BL ,'>32 ; 1 T. B. 272. Thirdhp where a (h*ed en|olled 
(an<l to wliicii eunihnent was n(‘ccssary) is giv(;n in evidence, it is 
jjot necessary to pno c tht* ev(»<;utioii of it by tht* subscribing witness ; 
but it may be proved by the enrolment iinhu’sed on it, or, if the deed 
Ix' lo.-t, by an cxaFnijUM) copy of the. <-nrohnenl, as already mentioned, 

214. /' ox/7/////, where <m<* deed is reeit<*d in another, proof 

of the .se(‘ond de<*(l \> deemeil proof of the om* recit(*d, as against the, 
parties to tlx; .^ceoml dcMxl and those elaiiuing under th«;m. 2 Boi‘. 
At/r., Er. (/•’.) Eifthfip if tin*, name of a tietitious j)erson he put 
as the oidy snbserihiiig witness, evidence of tlie handwTiting of the 
]>arly alone will he sull’icient. Eat^sotf v. Brfpini, Pealr. 23. So, 
if the SMhs{;rihing witnes.s be sinc(; dc'ad, Xf/soif v. W/n'ffal/^ 1 B. 
3; A Iff. 13; and see (I /v/s/, 83. or have heeoine insane, 12 Vin, 
Ahr. 224: fVr/vV v. C.hdfl., .3 (\fntp. 2^3, or he abroad, out of 
reach of the process of thv court, Ifulntt'if v. Pnnfio. Ptfdce^ 311 : 
(Jnoprr V. Jfarsdui, 1 Eap. 2 : W'al/lji v. / h'lanvrt/^ 7 T. I\. 2bti, a.: 12 
17a. Ahr. 224 ; and sre JlfnlitH v. Ennanon^ I Stark. 33 ; wliethe.r 
there domiciled or not, Priratt v. JParkhurnCl Eani.^ 23(t; or if he 
have set out for the purpose of leaving the kingdom; Ward v. Wells, 

1 Taunt. 401 ; or if from circumstances it may fairly l)e presuTned 
that lie has left the kingdom ; Wardtdl \. Et rmor, 2 Camp. 382 : 
Wyatt V. BaUanan, 7 C. d' /^ 380 ; or if it appear that h(; is serving 
in the navy, Parker v. Jfo.Hkaai, 2 Taunt. 223, or the like ; or if after 
a bond fide serious and diligent inquiry, he cannot be found ; Cochlan 
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V. WilliamBon^ 1 Doug, 03 : Cunliffe v. Seftmi^ 2 East^ 183.: Barnes 
V. Trompowsky^ 7 T. R, 2G6 : Cro^ v. Percy ^ 1 Camp, 303 ; 1 Taunt, 
364 ; Warden v. Ftrmor^ 2 Camp, 282 ; Willman v. Worrall^ 8 C, 
<Sb P, 380 : Earl of Falmouth v. Roberts^ ^ M, & W, 469 ; or if he 
be or have bfecome subsequently incompetent as a witness from 
any cause ; Jones v. Mason, 2 Sir, 833 ; Peake, 102 ; then, upon 
proof of any one of these circumstances, you will be permitted to 
give secontlary evidenoe of the execution of the deed ; this is, you 
may prove the deed by proving the liandwriting of the witness and 
the party. Nelson v. Whittall, 1 B, & Aid. 19. And the rule on this 
subject is not .affected by the power to examine witnesses abroad on 
interrogatories, under the stat. 1 W. 4, ai22, s. 4. Gluhb v. Edwards^ 
2 M. d Rob. 300. But the declarations of the witness himself as 
to the place of his residence, or hearsay statements of others on the 
sul)ject, caimot be «adinitted to prove that he is abroad. Doe d. Beard v. 
Povudl, 7 C. d P. 617. And although the subscribing witness have 
become blind, the instrument cannot he read without calling, him. 
Crank v. Frith, 2 M. d; Rot). 262 ; 9 C. d P. 197 : but see Wood v. 
Drury, 1 Ld. Rayin. 734 ; Pcdler v. Paiye, I M. d Rob. 258, contra. 
In a late case, Lord Tenterdm held, that proof of the handwriting of 
the subscribing witness, wlio was dead, was sufficient, without any 
further proof of the identity of the parties than the identity of the 
name and description. I\tye v. Mann, Moo. d M. 79 ; see also Kay 
v. Brookman, Id. 286 : Mitchell v. Johnson, Id. 176. But see White- 
lock v. Miisyrore, 1 C. d M. 511 : Jones v. Jone.% 9 31. d IL. 75. If 
there be two witnesses to tlic deed, and any of the circumstances just 
now mentioned apply (udy to one of them, the deed must of course 
be proved by the other. Also, by stat. 2fi G. 3, c. 56, s. 38, deeds 
executed in the East Indies, when the subscribing witnesses are resi- 
dent tlien^, may bo given in evidence in (treat Britain, upon proof of 
tlie handwriting of tlie parties and of the witnesses. SiuUhly, if the 
deed appear to be attested bv one or more jx'rsons, but in i)oint of 
fact these persons never saw the deed executed or delivered, the attes- 
tation may be deemed a nullity, and the deed be proved by j/roving 
the handwriting »)f the party. Phipps v. Parker, 2 Ounp. 635, 636 : 
Ley V. Bollard, 3 Ksp. 173, n.: Gir.llier v. Neale, Peake, 146 : but see 
Fit -ye raid v. El see, 1 Camp. 412. Aos////, where the subscribing wit- 
ness at the trial is unable, or refuses to disclose the truth, the deed 
may be proved by other witnesses. Goodlitle v. Clayton, 4 Barr. 2224 : 
Talbot v. llodsnn, 7 Taunt. 251. 

I 'poll an indictment for forging a deed or other written instrument, 
all that U is incumbmit upon the prosecutor to prove is, that the name 
subscribed to the deed is m>t the handwriting of the party whose sig- 
nature it purports to be, which may be proved by the party whose 
name is forged. 

To prove a will of lands, it is only necessary to call one of the 
witnesses who attested lit ; Peake, U)3«; Doc v. Smith, 1 Esp, 391 ; 
Skin. 413; 2 A^tr. 1253,; 1 B". Bl. 8 ; if the opposite party wish he 
may call tire others. Bull. N. P. 264. The witness called, however, 
should be prepared to give parol evidence of every circumstance 
attending the attestation neces.sary to show that the will was duly 
executed and attested according to the directions of the statute. 

All other writings, not under seal, are proved in the same manner 
as deeds ; that is, by the subscribing witness, if there be one (see, ante, 
p. 227) ; Witherston v. Edgington, 2 Camp, 94 ; 1 Stark. 53 ; 2 Stark. 
180 ; if not, then by proof of the party's handwriting. It is said, 
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also, that a writing of this kind, if ancient, shall be received in evi- 
dence without proof, in the same manner as an ancient deed. Tr.ncr 
FaiSj 370 ; but see Fortesc. 43. If lost or destroyed, copies or otlier 
secondary evidence of their contents will (excepting in the case of 
forgery, see antey p. 227) he received ; but evidence must be given at 
the same time of the geimineiicss of the original instrument. See 
Bunb. 889 ; 1 Aik. 440 ; C. ik Mav. 157. 

The handwriting of a witne.'^s or party may bo proved either by 
some person who has a knowledge of it, from liaving seen him write, 
see Garrds v. Alexander A Esp. 37 ; I Esp. 14 ; 2 Stark. 104 ; 1 //o/t, 
420 ; even once only, v. Wfm'all, 8 C. ik P. 380 ; Waireu 

V. Afiderswiy 8 384 ; o#!iis surname only, Lewie v. Sapio^ Jf. <£• 

M. 39 : Powell v. /o/v/, 2 Stark. 39, rontra ; or trom having been in 
the habit of corresponding with him ; iitadd v. ./m/ra, 1 IK. HI. 384 : 
llan'imjton v. Frip Ry. 90 ; or acting uj)on his correspondence 
with others ; R. v. Shiney^ 5 C. tb P. 213 ; see Doe d. Mndd v. Sucker- 
more, 5 Ad. d; Ell. 73(> ; or tlic bandwriting of a ])nrty may be j)rovcd 
by his own acknowledgment or admission. Waldritlye v. KenniHou, 
1 Esjj. 143. Ilut it couhl not, until the stat. 17 (C* 18 Viet. e. 125, 
s. 27, be proved by comparing it with other writings, altliougb con- 
fessedly of his bandwriting. Garreh v. Ale.rauder, 4 Esp. 37, 117 : 
Alarferscm v. Thoyte, Peake, N. P. C. 20: Stranyer v. Searlc, 1 Es]f. 
14: see Griffith v. Ivoty, 11 A. <5 E. 323 ; 3 Per. <f; D. 179 : Jftajhes 
V. Ro{fet's, H M. cf: IK. i23 : Youmje v. Jlonnor, 2 Al. <0 Roh. 53(5 ; 1 C. 
<t' K. 51. But on a <|uestion as to the genuineness of bandwriting, 
a jury might compare tlie document with authentic writings of the 
party to whom it was as(‘ril)ed, if such writings wore in evidence for 
otlier purposes of the cause. SoH/a v. Wtrenw, 1 M. <(’; Roh. 133: 
R. v. Maryan, Id. 1 34, n. : Griffith v. Willafms, 1 G. efr ./, 47 : Waddiny- 
Ion v. Cousin.% 7 C. d’ P. 595 : Doe d. Perry v. Newton, 1 Nee. d* P. 1 ; 
5 Ad. d’* Ell. 514. Al>o, perliap.**, wlierc the yndting wa.s so aneient 
tliat no witness <'an be found who couhl jirove it. (tilh.Ee. 25, 2(5 : 
see, Peake, N. P. C. 20, n. In an action for a libel, wliicli ebarged the 
plaintiff with having published a libel on the del'eiidant, where the 
defendant Justified on the ground that the plaintiff had published such 
libel, letters written by the ])lamtiff, not otherwise eviileiiee in the 
cause, in which the defendant's name was spelt in a ])eculiar manner, 
Avere lield t<» be admissible to show that the libel in (question, which 
contained the defendant’s name spelt with the same iiecidiarity, was 
also written by the plaintiff. Brookes v. Tielihona;,Ct Exrh, 929. And 
n#v, by the stat. 17 <f* 18 Viet. r. 125, s. 27 (whieb, however, applies 
only to eieil proceedings), compari.son of a disputed Avriting Avith any 
writing proved to tlie satisfaction of the judge to be genuine, sliall be 
jjermitted to be made by Avitnesses ; and such Avri tings, and the evi- 
dence of witnesses respecting the same, may be submitted to the 
court and juiy as evidence of the geiiuinenes.s, or otherwise, of the 
writing in dispute. A jK.TKon who i.s skilled in the detection of for- 
geries may prove that the writing is in a feigneil hand, though lie never 
saw the party Avrite. R. v. Cator, 4 Esp. 1 J7; 1 Exp. 14; 

V. Braluim, 4 T. R. 496 ; sed quwre ; see Carnj v. Pitt, Pmhe, Ad. Ca. 
130. See 2 Esp. 714 ; 5 B. & Aid. 330 : R. v. Ihwkler, 5 C. <j& P. 
118: Doe d. Miuid v. Suekertnore, 5 Ad. d: Ell. 703 ; 2 AVv. d: Per. 16. 

Before the recent statute, 17 d: 18 Vkt.c. 83, «. 27, where a genuine 
instrument was to be given in evidence, care must liaA'e been taken 
tliat it was duly stamped, if a stamp were riecessaiy to its validity. 
R. v. Hall, 3 Stark. 67. But upon an indictment for forging a bill 
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of exchange, the judges held that it was not necessary that it should 
be stamped, in order to its being received in evidence ; although in 
stat. 23 G. 3, c. 49, imposing a stamp duty upon bills of exchange, it 
is said, that no such instrument shall be received as evidence unless 
it be first duly stamped. R. v. Hawkemood^ 2 T. R. 606 ; 1 Leach^ 
257 : R, V. Lee^ Id. 258, n. r R. v. Morton.^ 2 P. C. 955 : R. v. 
Teague^ Id. 979 ; 2 Ram. 341. So, upon an indictment for stealing 
a letter, a cheriue enclosed, though unstamped, was used for the 
collateral purjxjse of connecting the defendant with the theft. R. v. 
Poolvy^ 2 Lmr.h, 900. Jlut upon an indictment for arson, with intent 
to defraud an insurance company, it was held, by a majority of the 
judges, tliat the policy could not be rweived in evidence unless it 
was duly stamped. R. v. Gilam^ R. & R. 138 ; 2 Leach., 1007 ; 
1 Taunt. 25. Reg. v. Worlley., 2 Den. C. C. 33^ The rule esta- 
blished uj)on this sul)Ject seemed to be, that, where the indictment 
was founded on a written instrument, and the instrument itself was 
tlic crime, it was receivable in evidence without a stamp ; but where 
the indictment was for an offence distinct fn)rn the instrument, and 
the instrument was introduced collaterally oidy, it could not be re- 
ceived unless it were properly stamped. R. v. Smyth^ 5 C. & P. 202. 
See. Cojgmeh v. liower^ 4 M. <f. W. 361. And now', by the statute 
above eiOxl, 17 18 l'7c/. e, 8.3, «. 27, “every instrument liable to 

stamp <luty shall be admitted in evidence in any criminal ])roceed- 
ings, ulthougli it may not have the stamp reepured by law im[>ressed 
thereon or affixed thereto.” 


Sect. 4. 

TAROL EVIDENCE. 

1. fn vjhdt Canes receivable, p. 2.30. 

2. lucompetency af Witnesses, p. 231. 

3. Credit of Witnesses, p. 2.37. 

4. ll(nv many Witnesses reyiiisite, p. 244. 

5. J^ns'css against Witnesses., p. 245. 

6. Witnesses' E.r/)enses, p. 248. 

7. Examination of Witnesses, p. 252. 

1. In jvhat Cases rceeivahle. 

Parol evidence is inferior to w'ritten evidence ; and as the general 
rule is, that the best possible evidence shall bo given, it fol low's, of 
course, that parid evidence can never be received wliere there is 
written evidence of the same fact. And so strict is the rule in this 
respect, that where an agreement in writing on unstamped paper w'as 
designedly destroved by one of the parties to it, it was holilen that it 
was not open to the other party to give any evidence w’hatever of the 
matter of agreement : parol evidence could not be received of it, 
because it had been reduced to writing ; nor could parol evidence be 
received of the contents of the written instrument as secondary evi- 
dence, because, if the instrument itself were produced, it could not be 
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received in evidence for want of a stamp. Sipping v. Wright 2 B. 

& AlxlAl % : R. V. Chstk Morton, 3 B. dt Aid 588 ; and m Doe v. 
CartwrUjht, Id. 320 ; and 2 Brod. d B. 99. But where a parol con- 
tract is made sul)sc(|uently to a written contract, the latter being 
substituted for the funner, parol evidence may, of tiourso, be given of 
the latter contract. ir///7c v. Parkin^ IS East, 37H. As t(> the cases 
in which parol evidence may be received as secondary evidence of a 
written instrument, where the written instrument is proved to liave 
been burnt, destixived, or lost, or in j>ossessit>n of tlic opposite party, 
see anti\ p. 227. 'riiere arc no dnjrees of secondary evidmice : and 
therefore a j)arty wlio has laid the foumlation for such evidence may 
prove the contents ()f a dee^ by parol, although it appear that there 
is an attested coj)y in existence. Jhe d. (Blhvrt v. llm. 7 M. <0 IF. 
102 : Jiroa'n v. i) C. i*. 20(1 : Jtall v. //<///, 3 *SVo//, N. H. 

577. But it has been held, that where there is a copy of the original 
d«)cument, it cannot be jn'oved by a copy of that c»tj»y. Lirhimtn v. 
Pooh If ^ 2 Stark'. 1(17 : Krer 'naiham v. Bonudelh 2 J/. tf* /i*o5. 138. 

Steundhf. It is a general rule, that parol evidenei* shall not bo 
received of anything which is not immediattdy within the knowledge 
of the witness ; lie must sjieak of facts which hapjiened in his ]>re- 
sence, or within his hearing. To this, however, there is one exci-ption, 
namely, that in a matter of science, a jierson intimately acquainted 
with it may bi‘ called upon to give his opinion as to the probable 
r(‘sult or cunseipieneo from certain facts already proved. As, for 
instance, if it were re(piire<l to determine wlu'ther a man died of any 
jiarticular disease, symptoms being proved, a physician may be called 
upon to give in evidimec* his opinion as to the disease of which the 
party dii-d, as founded iqum the sym|)toms so proved, although ho 
have never s(;en the deciNiseil. S>, upon an indietment for murder, 
the dt'ceased s wounds, et(^ ladng tlescribed, a surg(‘on may be called 
np<m to give in evidence his opinion whether the d(*ceased died in 
con.'ecpieiice of Ids wounds, or from natural causes. I'pon a cpiestioii 
<if in.*'anity, a witness of medical skill may be askt‘d wlu'tlu'r su(*h ami 
such a|»pearances, pr(»ved by other witnesses, are, in his judgment, 
synijitom^ of insanity ; but it is very doubtt'ul whethm* he can be 
aske«l, if, from the testimony given, the act willi which the jirisoner is 
charge<l is. in hi> opinion, an act of insanity, which is tlu* very point 
to be ilreided by the jury. Ji. v. H'/vV////, It. <f- ]{, lob, Sw anfe^ 
jK 1(1. ( )n an indictment tor uttering a forgc«l will, which it was 

suggested, had been written over pjmcil marks that had been rubb(*d 
ont, it was ludd that the evidence of an engraver, who had examined 
the paper with a mirn»r and traced the ]>eneil marks, was udndssible 
(>n the jiart of the jjrosecution. Jlnf. v. TIkhhoh ir/Z/ma/a, 8 C do P. 
434. 

Thrrdhj. We have seen {nnte,p. 19(») that hearsay is no evidence, 
excepting in certain exce])ted cases before mentiojied. lint in other 
cases, all facts which cannot We proved by records, or oth(;r v/ritten 
evidence, may be prove«l by parol evidence. 


2. Tnromprh neg of Wihan^scs, 

Persons deemed by the common law to be imMunpetent an witnesses, 
and who (until the recent statute. 0 d; 7 Vh i. r. Hh, post^p. 233) were 
therefore nut to be allowed to give cviflence ujam a criminal pro- 
secution, may be cla.sse<l as follows : those w'ho do not appear to have 
sufficient disd etion ; those who do not appear to have a right sense 
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of the sanctity and moral obligation of an oath : those whose crimes 
had rendered them infamous ; those who were interested in the event 
of the suit ; those who stand in the relation of husband or wife to 
the defendant ; and, lastlj^the counsel and solicitors of the defendant 
and prosecutor, in some instances. 

• 

From want of Difareiion.'] — An idiot shall not be allowed to give 
evidence ; Co\ Lilt. (> h ; Gilb. Ev, 144 ; a lunatic, during a lucid in- 
terval, may. Id.: Com. Dig, Testm. (A). When a lunatic is ten- 
dered as a witness, it is for the judge to examine and ascertain whether 
lie is of competent understanding to give evidence, and is aware of 
tlie nature and obligation of an oath ; if satisiied that he is, the Judge 
should allow him to be sworn and examined. Iteg. v. /////, 2 Den. 
C. C. 265. A person who is deaf and dumb is not incompetent ; and 
he may be examined through the medium of a sworn interpreter, who 
understand his signs. A dumb man, not deaf, is sworn in the usual 
w^ay, and then the interpreter is sworn to interpret his signs. >Ji. v. 
Huston^ 1 Leaeli^ 408: li. v. Pollock^ M^. 1815; 1 Phil. Eo. 1. 
So, an infant of any age may be a witness, provided such infant 
appear sufficiently to understand the nature and moral obligation of 
an oath ; for its comi>etcncy depends not upon its age, but its under- 
stamling. li. v, Powell^ 1 Leach ^ 110: R, v. Brazier^ Id. 109 : R. v. 
WilliamH^ 1 C. d’: P. H20. See 2 //o/c, 278, 284 ; Com. Dig. Testm. 
(A. 1): R. V. Travers, 2 Str. 700; Gilb. Er. 144. It seems that 
tlie court will not postpone the trial of an indictment, in order that 
a child, who is a necessary witness for the prosecution, and who 
cannot be examined from want of kn(»wledge of the nature and obliga- 
tion of an oath, may in the meantime be instructed therein. 

From mint of Religion .'] — It is not necessary that a witness should 
be a Christian, or even believe in the Ohl Testament, (as laid down in 
some of the older authorities ; see. Co. Lift, (jb; Gilb. Er. 142, 143,) 
in order to render him competent ; it is sufficient if he believe in a 
God, in a future state of rewards and punishments, and in the moral 
obligation of the oatli he is about to take. Omichund v. Barker^ 
Willes, 538; 1 Atk. 19, 21 ; 1 84; Bull. N. P. 292; R. v. 

'Taglor, Peake, 11. Thus, (Christians of all sects and denominations, 
see R. V. MiUlrone, Leach, 412 ; Peake, 11, 23, 155 : Reg. v. Sei'ca, 2 
C. dr A". 53 ; dews, Gilb. Er. 143; 2 Str. 821 ; Turks, Moors and 
Other Mussulmans, see 2 Str. 1104; Gontoos, Willes, 538 ; 1 Atk. 19, 
21 ; 1 Wils. 84 ; (Jhiue.se, C. Mar. 248, and the like, may be wit- 
nesses. But a man wholly without religion, and having no belief in 
the moral obligation of an oath, shall not be received to give evidence 
in any case whatever. 1 vl//*. 44. 

The circumstance that a principal witness, although an adult and 
of sufficient intellect, has no idea of a future state of rewards and 
punishments, is not a sufficient ground for discharging the jury, 
though this appears as soon as the juiy is charged, and before any 
evidence is given. R. v. Wade, 1 htood. C. C. 8G. 

From Infamy.] — Before the passing of the statute 6 tC* 7 Viet. c. 85, 
persons e«>nvicted of treason, felony, piraev, pramunire, perjury, for- 
gery, 2 Hawk. c. 46, s. 19 ; Gilb. Ev. 139 ; 2 Roll. Abr. 616 ; Co. Lilt. 6, 
or any other species of the ermen falsi, such as conspiracy, ban*atry, 
and the like, R, v. Priddle, 1 Leach, 442 : R» v. Ford, 2 Salk. 690 ; 
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BusMl V. Batrett, By. <{• M. 434» were not allowcfl to give evi- 
tieiice. Formerly it was the geiicrd opinion, that standing in the 
pillory for any’ oftence, or undergoing any other species of infamous 
corporal punishment incapacitated a man from being a witness ; 2 
Hawk, c. 4G, «. 19 ; Co. LIti, G b ; R. v. Carter ^ b Mod. 74; 2 
4G1, G89 ; hut it was afterwards settled that it was the infamy of the 
crime, and not the nature or mode of the* punishment, that destroyed 
the competency ; Peudoek v. Mackinder^ 2 Wih. 18 ; Uilh. Et\ liO ; 
and, therefore, though a man had stood in the pillory for a libel, or for 
seditious words, or the like, he was not thereby disabled from being 
a witness. Gdb, Er. 14(1, 141 ; 3 Ln\ 42G. So, outlawry in a civil 
suit did not render a man incompetent as a witness ; Co. Litt. G/>; 
2 Hawk. e. 4G, a. 21 : nor a conviction for kee]>ing a gaming-house. 
B. V. Grant, By. <0 M. 270. Nor had the mere commission of any 
offence that effect, iiidoss the party had been actually convicted of it. 
AV/. 17, 18 ; 1 Sid. 21 ; Onrp, X ‘ NW 11 Ea^t, .309.' 

A ])ardon, also, of any of these offences, liad the effect of restoring 
competency, in as full a maimer as if the witness had never liecn 
convicted ; 2 Hawk. r. 4G, a. 22 ; f »///>. Er. 141, 142 ; exccfd in two 
cases only, viz. perjury on the stat. b Elix. <*. 9, and conspiracy at the 
suit of tlie Queen : A*, y. Guim\ 1 Ld. Baym. 2^7 : 11. y. Ford, 2 
Salk. GOO ; 2 Hawk. r. 4G, h. 22 : and so had the eudurniiec of the 
))unishment, U[»oii a conviction for any felony not capital, or for any 
misdemeanor, except ]K‘rjurv and subornation of perjury. G G. 4 , 
c. 25, .s. 2 ; 9 G. 4, r. 32, k ‘3, 4. 

Jhit now, by the stat. G <f* 7 T7rA c. 85, h. 1, no jierson offered ns a 
witness shall he excluded by reason of inca)>acity from eriwe or m- 
terest from giving evidence, i‘itber in person or by il(*])r»sitioM, ac- 
cording to tlie practic<* of the court, on tbe trial of /my issue J(»ined, 
or of any matter or question, or on any inquiry arising in any suit, 
a(;tion, or pr<*eeediiig, civil or <*nminal, in any court, or before any 
judgi', jury, sberiff, coroner, magistrate, officer, or jierson having, by 
law or by consent of parties, authority to hear, receive and examine 
evidenet; ; hiit every person so offered may and shall he admitted to 
give evidence on natli, or sohunn affirmation, in those cases wherein 
affirmation is by law re<’eivable, notwifhstandirig that such person 
may or shall have an interest in the m/ittcr in (juestion, or in the 
event of the trial of any issue, matter, question, or imiuiry, or of the 
suit, action, or proceerling in which he is offered as a witness, and 
notwithstanding that such person offered as a witness may have been 
jireviously convicted of any crime or offence. 

From Intermi .'] — It was also, until the stat. G cf 7 T7r^. c. 85 re- 
moved the incapacity, a general rule of evidence, subject to certain 
exceptions in criminal c/ises, to wdiicli it is no longer nceossary to 
refer, not to admit the testimony of a witness who w'as necessarily 
to be a gainer or loser by the pvent of the cause, whether such ad- 
vantage were direct and immediate, or consequential only. 

But now, as w^e have seen, the stat, G A 7 1777. r. 85, h. 1, renders 
all persons competent as witnesses, not withstanding they may have 
an interest in the matter in question, or in the event of the trial of 
any issue, matter, question or inquiiw, or of the suit, action, or pro- 
ceeding, whether civil or criniinal, in which they inaj^ be offered as 
witnesses ; subject, however, to certain exceptions, which will be pre- 
sently stated. 
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From being Parties to the SuitJ ] — In civil actions, until the passing 
of the recent statute, 14 15 Fict. c. 99, neither party to a suit was 

allowed to give evid*:;Mce for or obliged to give evidence against 
himself. In criminal cases the rule was the same ; but it was not 
applicable to the prosecutor, for the indictment, etc., is at the suit 
not of tlie prosecutor, but of the Queen ; and the prosecutor was 
accordingly deemed a comj>etent witness in all cases. The defend- 
ant, so far from being obliged to give evidence against liimself, was 
never bound even to answer the questions put to him upon his 
examination before a magistrate. And the defendant’s wife could 
never be compelled, nor indeed would she be permitted, to give evidence 
against her husband, excepting in some instances, where she is also 
the prosecutrix. {See pont^ p. 235.) By the (I & 7 VicL c. 85, s. 1, it 
was expressly provider!, that that act should not render competent any 
party to any suit, action, or proceeding individually named in the 
record, or the husband or wife of such person. However, by the stat. 
14 tC 15 Viet. c. 99, 8. 2, parties to suits, actions, or otlier proceedings 
in courts of justice, are made competent and compellable to give 
evidence for or against each other. Ihit by s. 3, nothing therein 
contained shall render any ])erson who, in any criminal proceeding, is 
charged with the coininission of any indictable offence, or any offence 
punishable on summary conviction, competent or compellable to give 
evidence for or against himself or herself, or shall render any person 
compellable to answer anv (picstion tending to criminate himself or 
hersedf, or shall in any criminal jiroceeding render any husband com- 
petent or compellable to give evidence f(»r or against his wife, or any 
wife (Munpotent or compellable to give evidence for or against her hus- 
kband. {Sec oho 1(*m0 17 Vkt. r. 8.3, 2, infra.) By the 18(019 Vkt. 

c. 9(1, 8. 30, it is enacted that the 14 ifc 15 Vkt. c. 99, s. 2, shall not be 
deemed to apply to any prosecution, suit, or other proceeding, in 
respect of any offence, or for the recovery of any penalty or forfeiture, 
under any law in force or thereafter to be made relating to the cus- 
toms or inland revenue. Sec Att.-Gcii. v. Nadloff^ 10 Ejcrh. 84 : Cattell 
V. IrcHtm, E.^ li. ((; E. 91. It may happen that the prosecutor, in order 
to exclude tlie evidence of a material witness for the dehmdant, prefers 
his indictment against both j(dntly ; if, therefore, in such a case, no 
evidence whatever be given to affect the person thus unjustly made a 
defendant, the judge in liis discretion, Davk v. Living.^ N. P. 
275, may direct tin* jury to ac(iuit him in the first instance, so as to 
give an opportunity to the other defendant to avail himself of his 
testimony. Gilb. tk. 131, 132 ; Bull. N. P. 285 ; Fost. 313, w. : Reg. 
v. Oic<7i,*9 C’. (0 83. See the 3 efr 4 Vkt. c. 26, 8. 2. A defendant 

who has pleaded guilty is an admissible witness, before sentence, for 
or against his co-defendants. Reg. v. George^ C.d: Mar. Ill : Reg.v. 
JJmh, 1 Dm. a a 84 ; 2 C. K. 462. 

From Relation to the Parties .} — It was, until the recent stat. 16 <0 
17 Vkt. c. 83, a general rule of evidence (which was not affected, in 
either criminal or civil ca.se8 (see Barbat v. Aliens 7 Exch. 609 : Sta- 
phton V. CVf/te, \%Q.B. 367 : Pcrcival v. (Janey, cit. ib. 360), by the 
statutes 6 (0 7 Viet. c. 85, and 14 d 16 Viet. c. 99), that husband and 
wife could not be witnesses cither for or against each otlier. Co. Litt 
6 b ; Gilb. Ev. 133, 134 : Davis v. Dintroody, 4 T. R. 678 ; 2 T. R. 
263; Hardw. 264; Bcu:. Abr. Evidence^ (A. 1); sext 1 Str. 504. 
And though, by the above-mentioned statute, 16 & 17 Vkt. c. 83, 
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husband and wife are made (with certain exceptions) competent and 
compellable to give evidence for and against each other in civil pro- 
ceedings, the second section of that ai;t expressly excepts from its 
operation all criminal proceedings. Nor can the wife or husband be 
a witness for or against any other person indicted jointly with the 
husband or wife. Jt v. Smith, 1 JAwx/. C. It has been con- 

sidered doubtful even whether this rule docs not extend to the case of 
a woman cohabiting with a man and passing as his wife. See CaitqMl 
V. Twemlotc, 1 Price, 81. ^Vhere several w'ore indi(dcd for a conspiracy, 
Lord Plkuhoromih refused to allow the wife of one of them to give 
evidence in fuvuur (if suine of the others ; for, if all the others were 
acquitted, the husl»ainl must consequcntlv have been acquitted also. 
Jl, v. Locker, 0 Efip, 107 : and mr JL v. Frederick, 2 ^V^. lOlU. *So, 
in c<mspiracv, the wife of one of the defendants should not be allowed 
to give evidence against one of the others, as to any iU't done by him 
in furtherance of the coinmon design, particularly after evidence given 
connecting tlie husband with that defendant in the general conspiracy. 
li. V. Sertfcoot, Ptf. (0 .1/. 30*2. So, a married woman cannot be called 
to prove a c(»uversation between the prisoner and her husband, which 
goes to show that her husband and the prisoner committed the felony 
for which the prisoner is tried. It. v. (thrd, JIorrUonA Ditj. 8tl) ; 
but ace Jt. v. IloUido}/, 1 PefI, C. (J. 257. Ibit the wife of a person 
already convicted for the same (dfciice is a ctunpetent witness against 
the prisoner. Raj. v. J/. WiUuttuH, 8 C. ct* P. 284. See the b <1; 7 
17(7. c. 85, H. 1, p. 233. 

To tlie rule above laid down, henvever, there arc several exccidions, 
namely : — First, in cases of high treason, husband and wife may bo 
witnesses against each other. R. v. GrUpjs, T. R(npu. 1 ; but sec 1 7ir. 
d* Gold.Al ; (b. Litt. Ob; 1 Hale, 30i, cout.; aud .^ee 1 Iltde, 48, 
duit. Secouditf, when the husband is indicted for a personal injury to 
the wife, the latter is a c(unjK*tent witness to support tin* prosecution ; 
Jtii/l. X. P. 2'Sb ; 1 J/<dr, ,'iOl ; and the same when the. wife is in- 
dicted for a personal injury to the. hu.'^band. Where a husband was 
indicted for being present, aiding and assisting another in committing 
a rape uiion his own wife, the w'ife was holdcn to be a competent wit- 
ness to prove th(>. otVcnce ; R. v. Aiidlep, 1 St. Tr. .333 ; and the same 
where a husband w as indicted for the liattery of his wdfe. R. v. Azire, 
1 Str. f>3.3. So, upon an indictment against a man for the murder of 
his wife, the dying declarations of the wife w'cre allowed to be given 
in evidence against him. U. v. Woifdcock, 2 Leach, 5b.3 : H. v.John, 
1 East, P. C. 357. Thirdhj, UfMin an indictment for bigamy, the 
second wife i.s a competent wdtncs.s against the dedendant, the first 
marriage being previously proved ; for the second marriage is void. 
1 Hide, 333. So, upon an indictment for forcible abiluetion and mar- 
riage, the w'oman i.s a eomjieteiit witne.ss against the defendant ; for a 
contract obtained by force has no obligation in law. Pull. N. P. 286 ; 
1 Hale, 302 : R. v. Wakefield^ publ. Inj Afurroy, 2b7. 3310.40 last, 

however, arc md really ex<^eptions to the ruh; ah(*ve mentioned ; for 
here the woman is not, in law, the wife of the defendant. 

A father or mother may he a witness for or against the child. R, 
V. Mayor of Oakhimpton, 1 Wih, 332 ; 2 T, R. 263 ; 6 T, R. 330 ; 
llardw. 277 ; 1 Sfilk. 280 ; 2 Str. 926, 940 ; Omyi. 591 ; a child, for 
or against the father or mother; Gilb. Ev. 135; a servant, for or 
against the master or mistress : Id,: a master or mistress, for or 
against the servant. 
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Counsel) solicitors, and attoniies are privileged from giving (indeed 
they will not be permitted to give) evidence of any matters confided 
to them by their clients in their professional capacity. Gilh. Ev. 136 : 
Wilmn V. EasUill^ 4 T. R. 753 : and see 2 Camp. 9 ; 6 Mad. 47 ; 

2 Stark. 274 ; 2 Boh. (& P. A; 2 B. SC. 743 ; S M. 34, either in 
the cause respecting which the communication was made, or in any 
other ; 4 T. R. 753 ; and whether the client be a party to the cause 
or not ; 2 Camp. 578 ; or whether the business on which the attorney 
was retained had reference to legal proceedings, either existing or in 
contemplation, or not. Greenouffh v. Gaskell^ 1 Mtjl. S K. 98 ; see 

1 M. S Rob. 326 ; 4 B. S Ad. 871 ; 1 M. S W. 533 ; 2 M. & W. 
98. Bo, an attorney is not bound, on a Huhpmna duces tecum., to pro- 
duce any deeds or papers belonging to his client in his custody, if it 
a})pear that the j)roducti(m will operate to the prejudice of his client. 
Copeland v. Watts., 1 Stark. N. P. 95. See Butt v. Kinsey., 1 6'., 
M. S R. 38 : Hey. v. Hawkins., 2 C. S K. 823. But on his refusal 
to do so, secondary evidence may be given of the contents. Coates 
V. Birch., 2 Q. B. 252. If, however, being attorney for the defend- 
ant, h<^ hold papers in another capacity, he must produce them ; as, 
for instance, an attorney and steward of a lord of a borough is bound 
to ])roduce public documents relating to the borough, but he is not 
bound to nnuliuje documents relating to the lord’s interest in the bo- 
rough. R. v. Woodley, 1 M. d? Rob. 390. What is here said as to 
attorneys is ecjunlly applicable to their agents, Parkinsv. JIawkshaw, 

2 Stark. 23t), and their clerks, Taylor v. Foster, 2 C. S P. 105 : see 
Webb v. Smith, Td. 337, and to persons employed by them as inter- ^ 
j>ret(5rs between them and their cli(‘nts. Du Bonne v. Lavette, Peake, 
78. This privilege, however, is to be considered as excluding the dis- 
closure merely of such facts as have bond jide, been communicated 
confidentially by the client to the attorney, etc., in his ))r()fessional 
capacity ; Rey. v. Jones, 1 Den. C. C. 166 : Rey. v. Farley, Id. 197 ; 

2 C. d: K, 313 : Rey. v. Hayward, 2 C. d K. 234 : Brouni v. Foster, 

I //. d N. 736 ; and therefore does not extend to facts known to the 
attorney previously to his retainer ; Gilb. Ev. 136 ; Cults v. Picker- 
iny, 1 Vent. 197 ; ^kin. 404; nor to the contents of a notice served 
upon him by the attorney on the other side, requiring him to produce 
at the trial a certain ])aper belonging to his client in his hands, Spence- 
ley V. Sidadenbury, 7 East, 357, or the like. And where an attorney 
was present at the time his client swore, to an answer in Chancery, it 
was holden that lie could be compelled to give evidence of that fact, 
on an indictment against his client for perjury. Bull. N. P. 284 ; 
hut see R. v. Watkumm, 2 Str. 1122, cont. So, he may be called to 
prove his client’s handwriting, though the knowledge was obtained 
from witnessing liiq, execution of a bail-bond in the action ; Hurd v. 
Moriny, 1 C. cC* P. 372 ; and he may be called to prove his client’s 
identity. Studdy v. Saunders, 2 D. d R. 347 : Parkins v. Hawk- 
shaw, 2 Stark. 239, cont. And if he be,a subscribing witness to a deed 
of his client, he mav be examined as to his execution of it. Doe v. 
Andrews, Cowp. 846 : Robson v. Kemp, 4 Esp. 235 ; 5 Esp. 52 ; Doe 
d. Avery v. Roe, 6 DowL 518. This privilege also is strictly confined 
to counsel, solicitors, attorneys, and their agents, etc. See Foote v. 
llayne, Ry. d M. 165. It does not extend to the steward or other 
agent of the party, 2 Atk. 524 : Wilson v. Rastall, 4 T. R. 753, or to 
a conv^ancer, 2 Atk, 525, or to a physician or other medical person, 

II St. IV. 243; 4 T. R. 763, however confidential the communication 
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to such persons may^e. As to statements made by a penitent to a 
Roman Catholic priest in confession, see Reg. v. //oy, 2 F. it F. 4. 

Where, also, the disclosure of a particular fact, not bearing directly 
upon the matter in question, may he of detriment to the public ser\dce, 
the court will not compel a witness to disclose it. As, for instance, in 
Ilanhfs casCy 24 How. St. Tr. 7.53, a witness who was emplovcd to 
obtain information of the proceedings at a meeting of one of the cor- 
responding societies, was not allowed to disclose tlie name of his em- 
ployer. See Home v. Renthuk. 2 Broti. <1* B. 102 : R. v. Tlo/sfo*, 
2 SUtrh. 13(> ; 32 How. St. Tr. 113, KH) ; Att.-Gen. v. Brianty 15 M. if: 
W. 1611 . — See further on this suhjeety Rose. Kv. 140, Ih/i ed. 

3. Credit of Wltnmes. 

The credibility of a witness is compounded of his knowledge of the 
facts he testitics — his disinterestedness — his integrity — his veracity — 
and his being bound to speak the truth, by such an oath as he clecms 
obliga^.or}^ Proportioned to these is the degree of credit his testimony 
deserves from the court and jury. 

From their Kuow/edge.] — Although a witness be perfectly dis- 
interested, although he i»e a man of integrity and veracity, and have a 
just sense of the moral obligation of tin* oath be has taken, still the 
degree of credit to be given to his testimony dopoiuls upon his real 
knowledge of the facts he testifies. A man may hodei'cived in a fact, 
from deriving hi.s knowledge of it through a false medium ; from his 
attention being occu])ied more by the cJreumstances aeeompanying it 
than by th(3 fact itself at the time of its oecurreiice ; or from a thou- 
sand other circumvSlances, which, if candidly slated, might be satis- 
factorily answered and accounted for by the other party, so as to 
convince the witness himself that he laboured under a mistake. Where 
there is a doubt, theref(U*e, whether the evidence given by a witness be 
not founded on some misconception, it is the duty of the counsel who 
cross-examines him to cpicstion him as to the sources of his knowledge ; 
liis reasons fur helicvingthe fact to he as he has stated ; his r(*asons for 
recollecting it; the circumstances attending its ncctirronce; whether 
it was light or dark, and whether he was near or distant at the time it 
occurred, and the like ; so that the juiy’ may he able to judge of the 
degree of confidence they should place in the witness’s testimony. If 
a witness refuse to answer such questiems, or do iifd answer them satis- 
factorily, it should have the effect of detracting considerably from his 
credit in the estimation of the jury. 

From their Disinterestedness.^^^ A witness, to be perfectly credible, 
must not be in the slij^lite.st degree biassed or partial to one party or 
tlic other. Therefore, if it appear that the witness is prejudiced against 
the party against whom he appears, or has before expressed sentiments 
indicative of such pndudice, or if it appear that a prosecution is pend- 
ing against him for the same or a similar offence, and he come to dis- 
prove some of the facts charged in the indictment against the defendant 
— all these are circumstances which detract proportionably from his 
credit. Where the prosecutor is to derive an advantage from a con- 
viction of the defendant, this, we have seen, f anfe^ p. 234,) is no 
objection to his competency ; it goes to liis credit merely. A father 
is a competent witness for his son, and a son for his father ; but the 
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interest arising from the relationship detracts proportion ably from the 
credit of the witness. See 2 Ilale^ 276 ; Ev, 149, 155. 

Fro7n their Integrity^— before the stat. 6 1 Viet. c. 85, it 

was only a conviction for treason, felony, etc., as we have seen, (antc^ 
p. 233,) that rendered a witness incompetent • the commission alone of 
any of the offonces there mentioned, without convietion, (see R. v. 
Tealj 11 East^ 309,) and the commission of all other offences which 
import falsity or frajid, whether followed up by conviction or not, 
affected only the credit of the witness. Since that statute, the con- 
viction of the witness for any crime whatever can only have the like 
effect. And whether he has been convicted or not, you mav call wit- 
nesses to sj)(*ak as to his general character, althougli not as to any par- 
ticular offence of which he may be guilty. 2 Jlawlc. c. 46, s. 2^4 St. 
Tr. 693 : li. v. Watson., 2 Stark. 149. As to cross-examining the 
witness himself upon tlie subject of any offence iin])uted to him, there 
seems to have been some difference of opinion among the judges : some 
holding tliat you could not ask a rpiestion of tlie witness, the jjnswer 
to which in the affirmative would sid)ject him to ]umishincnt ; others 
that you might ask tlie question, but that the witness is not bound to 
answer it ; and others, I beliefc, including in the rule not only ques- 
tions the answers to which might subject the witness to punishment, 
but also all those where the witness, by his answer, might be obliged 
to allege his own infamy or turpitude, although they might not subject 
him to any ]»unishment. See the, eases ci>lieefe(t, 2 Rnss. 62(), et se.q. 
Jn U. v. ilotitiuy. Old Ihiilov, dune, 1821, Baylvy.^ held that a 
witness may be. ask(‘d a question, the answer to which may subject 
him to puuisliinent, but be is not compellabh^ to answer it ; and in 
It. V. Sidney^ 5 C, <1; /^213, Lord Tenterden said, that a witness could 
not b(^ compellable to answer a question which would teml to 
criminate him. The same doctrine was laid down in Reg. v. Garhett., 
1 Den. C. C. 236 ; 2 C. d- K. 474. And, as wo have seen, (ftnte., 
p. 234,) the 14 rO 15 T7c/. c. 99, s. .3, expressly provides, that nothing 
in that act contained shall render any p(‘rson C(»in])ellable to answer 
any question tending to criminate, himself or hersedf. The witness 
may claim the jirotection of the court at any stage of the iinpnry ; 
although he nniy already have answered without objection some (jues- 
tions tending to criminate him. Reg.v. Garheff, supra. The witness 
is not himself the sole judge whether his evidence will bring liim 
into dang(‘r ; the Judge must see, from the eircinnstanees of th(‘ ease 
and the nature of the evidence, whether there ivally is reasonable 
ground to apprehend danger to liim from his ladng compelled to 
answer. Ostntni v. I^oudon Dock Co.., 10 K.rch. 698 ; SidehotUnu v. 
Adkius, 27 L. ./., (7/. 152 : Reg. v. Royes, 30 L. J., Q. Ji. 301. 

Where a witness, being inten'ogated as to his comluet on a par- 
ticular occasion, refuses to #uswer on the ground that his evidence 
may render liim liable to jiroseeiition, the prodnetifui to him of a 
pardon under the great seal for alluiffences committed by him on 
the occasion referixul to, takes away his privilege, and make.s him 
compellable to answer. Thus, where, on the trial of an information 
tiled by the attorney-general, by direction of the House of Commons, 
against A. for bribery at a parliainentarv election, B., a witness for 
the crown, being asked whether he had not received money for hi.s 
vote, reiused to answer the question, whereupon the counsel for the 
crown produced and tendered to him a pardon under tlie great seal 
for all offences wliich he might have committed at or in relation to 
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such election ; it was held that thereupon he was bound to answer 
all questions relating to what he did at the election ; and this^ 
although it was further objected on his part that he was still liable 
to impeachment by parliament, from which the pardon would have 
been no protection, 12 cjO 13 W. 3, c. 2, 8. 3,) for this was held to 
be too remote and improbable a contingency to affect the case, or 
give the witness any privilege. Reg. v. Bmjes^ 2 F. & F. 157 ; S. C, 
30 L. J., Q. B. 301. See Reg, v. Rmdimj, 7 St. Tr. 21)6 : Reg. v. Earl 
of Shaftenhury, 8 St. Tr. 817. 

All other questions for the purpose of impeacliing a witness’s 
character not only may be put, but must be answered. See Cumlell 
V. Pratt^ Moo. t£- M. 108. And a witness cannot refuse to produce a 
document kept by him under the authority of an Act of Parliament, 
on the ground that it may criminate himself. Bradshaw v. Murphy., 

7 C. P. 612. If the witness be examined as to the offence imputed 
to him, and deny it, such denial is conclusive, and you cannot aflter* 
wards call witnesses or offer other evidence to contradict him. R. v. 
Watson., 2 Stark. 140, ct seg. : Harris v. Tippett,^! Camp. 627. If 
general evidence be given of the bad character of a witness, the 
ojiposite party may cross-examine the witnesses as to the grounds 
of their oi)inion, if he think it prudent to do so ; or he may call 
ivitnesses who can speak to the general good conduct of the witness, 
or contradict any particular facts the other witnesses may have dis- 
closed in their cross-examination. Where a witness refuses to answer 
a question, his not answering ought not, legally, to havO any effect 
with the Jury. R. v. Watson., 2 Stark. 157 : R. v. B/aknnnre^ Ry. 

M. 382 : Lloyd v. J\issingh((niy 16 Ves. 84 ; sed qiiaire ; sec Tayl. Eo. 
1321. 

In The Queen's ease, it was holden, that where a witness for a pro- 
secution has been examined in chief, the defendant cannot afterwards 
give evidence of any declaratiorl l)y such witness, or of acts done by 
him, to j)rocure ])ersons corruptly to give evidencci in sup])ort of the 
prosecution, unless he have previously cross-examinqd such witness 
as to such declarations or acts. 2 Brod. <5 B. 311. 

From their Veracity.'^ — The character of a witness for habitual 
veracitv is an essential ingredient in his crcjlibility ; for a man who 
is capatile of uttering a deliberate fjilse.hood is in most cases enpable 
of doing so under the solemn sanction of an oatli. If, tlunadbre, it 
appear that lie hns formerly said or written the contrary of that which 
he has now sworn, (unless the reason of his having done so be very 
satisfactorily accounted for,) his evidence should not have much 
weight with a jury ; and if he have formerly sworn the contrary, the 
fact (although no objection to his compidcniey, R. v. Teal., 11 East., 
309), is almost conclusive against his crediliility. In strictness, you 
cannot ask a witness if at a former tri|j[ he swore differently from 
what he is now swearing ; but you should give in evidence an examined % 
copy of the record of the fonnej trial, or at least the Nisi Prhis recoril, 
(if the cause have been trietl at Nisi Prins^) Fisher v. Kitehingman., 
Barms., 449 : Foster v. Compton, 2 Stark. 364, and then prove what 
the witness swore at that trial, cither by having it read from the 
judge’s note.s, or proved upon oath from the notes or recollection 
of any person who was present at the time. Mayor of Doncaster v. 
Day, 3 Taunt. 262 ; GIUj. Ec. 68, 69. Or, if the former declaration 
of the witness were not made by him as witness in a cause, yet if it 
•were in writing, it is irregular to question him as to the contents of 
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it ; you should produce it, ask hhn if it be his handwriting, and then 
give it in evi^nce. In Th4 Quern's case it was holden, that in cross- 
exaniining a witness you cannot state to hiin the contents of a letter, 
and then ask him if he ever wrote such a letter ; but you should show 
him Jibe letter, ask him if it be of his^handwritfng, and if he admit it, 
then give the letter in evidence. Or you may show liim part of the 
letter, and ask him if he wrote that part ; but if he do not admit that 
he wrote it, you cannot then proceed to cross>examine him as to the 
contents of the letter ; 2 Bl'od. db B. 286 ; hor, even if he admit it to 
be his handwriting, can you question him whether statements, such 
as you suggest to him, are contaiuefl in the letter ; but the entire 
letter must be given in evidence. Id, 288. [As to the course of 
proceeding in this respect, on the trial of civil actions, see now the 
stat. 17 (& 18 Viet. c. 125, «. 24.] 

After the passing of the het of 6 7 W. 4, c. 114, whereby all per- 

fionh tried for felonies are admitted to make full answer and defence to 
the case for the prosecution by counsel or attorney, the judges held a 
conference as to the course of practice which it would be; most 
advisable to adopt in consequence, and came to the following con- 
clusions : see 7 0. P. 676 : I. That wliore a witness for the crown 
has made a deposition before a magistrate, he cannot, on his cross- 
examination by the prisoner’s counsel, be asked whether he did or 
did not, in his deposition, make such or such a statement, until the 
deposition itself has been read, in order to manifest whether such 
statement ih or is not contained therein ; and tliat such deposition 
must be read as part of the evidence of the cross-examining counsel. 
II. That, after such deposition lias been read, the prisoner’s counsel 
may proceed in his cross-examination of the witness as to any supposed 
contradiction or variance between the testimony of the witness in 
court and his former deposition ; after which the counsel for the 
prosecution may re-examine the witness, and, after the prisoner s 
counsel has addressed the jury, will be entitled to the reply. And in 
case the counsel for the prisoner comments ujion any supjiosed variance 
or contradiction, without having read the deposition, the court may 
direct it to be read, and the counsel for the prosecution will be entitled 
to reply upon it. ^III, That the witness cannot, in cross-examina- 
tion, be compelled to answer whether he did or did not make such 
or such a statement before the magistrate, until after his deposition 
has been reaik and it appears that it contains no mention of such 
statement. In that event, the counsel for the prisoner may proceed 
with his cross-examination ; and, if the witness admits such statement 
to have been made, he may comment upon such omission, or upon 
the effect of it upon the other part of his testimony ; or, if the witness, 
denies that he made such statement, the counsel for the prisoner may 
then, if such statement be material to the matter in issue, call wit- 
nesses to prove that he ma^ such statement. But in either event, 
the reading of the deposition is the prisoner’s evidence, and the 
counsel for the prosecution will be entitled to reply. 

These resolutions are binding on the prisoner’s counsel ; but the 

a who tries a case may, notwithstanding, if he think fit, him- 
)ok at the depositions, and question a witness as to any dis- 
crepancy which appears between his deposition and his evidence. 
And, by the judge’s permission, the prisoner’s counsel m^, “ as his 
mouth-piece,’^ do the like. Per Willes, J., Beg, v. Peel, 2F,d F. 21. 
Whether, if such examination introduces new facts in evidence, that 
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will give the couneel fdr the pirosecuUoq, ^e right of rftply, is not 
settled. See R. v. Edwa^ds^ % (X d T, 26. The witness, cannot be 
asked whether he did dr did not state "a particular fact before the 
magistrate, without first allowing him'to rpa4, or iiave read to him, 
his deposition. Reg. y.*Taglor^ 8 C. dP. 726. Where air accomplice 
who could not read gave evidence falling very sliort of what he had 
stated before the magistrate, tEc judge Slowed lu& deposition, signed 
with his mark, to be shown to him, but w^Id not allow it to be read 
to him, in order that the prosecuting counsel might examine upon it. 
Reg. V. Beardmore^ 8 C. d P. 260. If tife witness denies hi^ aiguature* 
or mark to the deposition, it may be proved by the evidence of any 
competent person wlio heard it taken ; ^ind it is not necessary to prove 
it by the magistrate or^^his clerk, Reg. v. H((}U% 9 C. d P. 748 * Reg, 
V. ileam., C. d Mar. l09, any more than in the case of a confession. 
(See ante., p. 204.) ^ 

The prisoner’s counsel will not be perpiittod, in cross-examining a 
witness for the prosecution, to put his deposition into his hand that 
lie ma^ read it, and then to ask him whether, liaving read it, ho still 
perseveres in the statement which he has made in coml ; the proper 
course is to read tlic deposition to him at the time, and to^ cross- 
examine him upon it, or to put it in afterwards as evidence for the 
prisoner. Reg. v. Ford., 2 Den. C. C. 245. 

But if the former declaration of the witness were not in writing, 
but merely by parol, and not made by him as witness in a cause, in 
that case you may cross-examine him on the subject (►f it ; and if he 
deny it, you may call another witness to prove it. So, if a witness 
admit that when before the magistrate he w as cro&s-cxaminCd for the 
prisoner, and it appears tliat such cross-examination is not returned 
with the depositions, he may be (picstioncd by the prisoner’s counsel 
as to the answers he gave. R. v. Edteanls, 8 C. d P. 25 : Rig. v. 
Curtis., 2 C. d K. 7C3. So, if it a])pear that a statement of the wit- 
ness before the magistrate, although written down by him, was not 
read over to the witness, nor signet! by him or by the magistrate, the 
witness may he cross-examined as to such statement witliout pro- 
ducing the writing. Reg. v. Griffiths., 9 C. d P. 746 : see Jeans v. 
Wheeldon^ 2 M. d Roh, 486, aiul the note. Witnesses for the prose- 
cution were duly sworn and examined before flie magistrate, and 
cross-examined by the prisoner ; minutes thereof were duly made by 
the magistrate’s clerk, and then sent to his office to bo copied as 
draft depositions. The witnesses attended there also. T., the copying 
clerk, while copying the minutes, asked the witnesses some questions, 
for the purpose of making the depositions more correct, clear, and 
complete, and inserted their answers to such questions in the depo- 
sitions. The prisemer was not then present. The depositions thus 
written were sent back to the magistrate ^ and the witnesses, in the 
presence of the prisoner, after being reswrbm, and after hearing the 
depositions read over to them, and full opportunity for cross-examina- 
tion being given to the prisoner, Signed them. At the trial, a material 
question was put to one of the witnesses as to something which he 
had said to T., in answer to one of the questions so put to him by T. 
It was held, that such answer formed no part, of the depositions, but 
was wholly independent of them, and therefore that the question 
might be asked without putting in the depositions. Reg. v. Christopher 
1 Den. C, C. 536. So, a witness may be cross-examined as to his 
statement before the grand jury in the same case. Re^.y. Gibson^ C. 
d Mar. 672. If, however, a witness, when examined in chief as to 
w. M 
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the occurrence of a fact^ answer' that he does not remember it, .the 
counsel on the opposite side cannot ^ire evidence of a former de- 
claration by the witness of the fact having ^occurred, unless he have 
in cross-examination questioned the witness as to such declaration ; 
for the fact may have occurrCch and the witness have formerly de- 
clared his knowledge of it, and yet he may not recollect it at the time 
of his examination. The Queen s mod, B, 292. It may be 
neebbary also to state, aa ^ gener^ rule, that a witness cannot be 
cross-examined as to any distinct collateral ^t, not relevant to 
the matfer in issue, for the purpose of disproving the truth of 
the expected answer by other witnesses, in order io discredit 
the whole of his testimony. Spencely v. Wilht^ 7 Eaat^ 108. 

A consideration of the probability of the fact also may aid us in 
forming a judgment of the credit that should be given to a witness for 
vwacity. If he tells ufe of a fact having occurred which is contrary 
tb common experience and observation, it will require that hisintegrity, 
veracity, and means of knowledge should be indisputable to induce us 
to believe it ; but if, on the contrary, the fact stated by him be very 
likely to have happened,. we may te induced to believe it, without 
very scrupulously inquiring into nis character for integrity, veracity, 
etc. 'the strength of the evidence should always be great in propor- 
tion to the improbability of the fact to be established by it. 

It may be necessary to observe, that if a witness called to prove a 
fact prove the contrary, his credit cannot be impeached by general 
evidence ; Ewer v. Ainhrofie^ % B, & C, 760 ; Bull. N. P. 297 ; but 
the party is at, Hberty to make out his case by other and contradictory 
evidence, for the other witnesses are not called directly to impeach the 
credit of the first. Id. : Reg, v. BaU^ 8 C. & F. 746. It seems also 
that it is not competent for a party to show that his own witness has 
at any time given a different account of the same transaction. 3 B. 
d C. 764: Reg. v. Farr^ 8 (7. efi P. 768 ; Reg. v. Ball^ mjm. In one 
case, however, where a judge called a witness upon the back of the 
indictment, who gave evidence in form against the defendant, and the 
judge ordered the deposition of the .witness before the coroner to be 
read, to show its inconsistency with the testimony then given, the 
twelve judges thought him right in so doing, and Lord Ellenhorough 
and Mansfield^ C. J., thought that the prosecutor had the same right. 
R. v. OMroyd^ R. d R. 88. (See 17 d 18 Viet. c. 126, «. 22, as to civil 
proceedings.) 

From their being sworn to speak the Truth.'] — The general rule is, 
that the testimony of a witness to be examined viva voce in a court of 
common law in this country shall not be received unless he have pre- 
viously been sworn to speak the truth. Even a peer, who in a court of 
equity is allowed to give in his answer without oath, merely pledging his 
honour for the truth of it, be sworn if examined as a witness. 
W. Jones, 153-165; Oro. Car: 64; 2 Mo^. 99; 2 Salk. 513; 1 P. 
'Wms. 146, ® 

The form of the oath taries according to the religion or country 
of the witnesses. See Cowp, 382. Christians are sworn on the New 
Testament ; Jews, on the Old Testament ; Mahometans, on the Koran, 
and persons of other religions according to the form prescribed for 
that purpose by the religion they profess. , BvM. N. P. 292. Chris- 
tians are sworn with their hats off ; Jews, with their hats on. Even 
among the different sects of Christians there may be a variance in the 
manner of taking the oath ; a Scotch Covenanter, for instance, instead 
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of kissing the book, as is done by other sects of Christians, holds up 
his hand, whilst the book lies open before him.® R. v. Mildrone^ 
1 Leach^ 412 ; Ck>wp. 382 : mid see Peake^ 28, 166. Each witness, in 
short, swears in the particular form prescribed by his religion. The 
only general rule that can be laid doWa upon the subject is, that the 
oath be such as the witness deems obligatory upon his conscience. 
And it is expressly declared, the stat. 1 & 2 VicL c. 105, that in all 
cases in which an oath may lawfully be administered, tl^e party is 
bound by the oath administered, provided it have been administered 
in such form and with such ceremonies as he may declare to be bind- 
ing ; and that, in case of wilful false swearing, he may be convicted 
of perjury, in the same manner as if the oath had been administered 
in the form and with the cereinouies most commonly adopted. A wit- 
ness may be asked, after he is sworn, whether jho considers the oath 
he has taken obligatory upon his conscience ; but if he answer in the 
affirmative his answer is conclusive^ and ho cannot further be asked 
whether there be any other mode of swearing more binding upon his 
conscience than that which has been used. The Queen's case^ 2 Brod, 
d B, 284. The more correct and^ proper way is to ask the witness, 
before he is sworn, whether he considers the oath he is about to take 
obligatory upon his conscience. Id. A witness, however, may be 
asked whether he believes in the being of a Deity, and in a future 
state of rewards and punishments ; but he cannot be r^uestioned as to 
the particular tenets of his religion. See Peake^ 11 : R, v. White^ 
1 Learh^ 430 : Rrg. v. Sn-va, 2 C. <0 K. 53. 

Formerly, in civil cases, a Quaker was allowed to make an affir- 
mation, 7 d 8 W. 3, c. 34 ; 22 6r. 2, e. 40, ss. 36, 37, and a Moravian 
a declaration, 22 G. 3, e. 30, instead of an oath ; but it was expressly 
provided by those statutes that a Quaker or Moravian should not 
thereby be enabled to give evidence in criminal cases, or to serve on 
Juries, unless he were actually sworn. But by the stats. 9 G. 4, c. 32, 
8. 1, and 3 d 4 W. 4, c. 49, a Quaker or Moravian, renuired to give 
evidence in a criminal case, instead of taking an oath in the usual 
form, w'as pennitted to make a solemn affirmation or declaration, in 
these words : “ I, A. B., do solemnly, sincerely, and truly declare and 
affirm,” etc., which has the same force and eflCect in all courts of Jus- 
tice and otlier places where by law an oath is required, as if such 
Quaker or Aloravian had taken an oath in the usual form. And if 
any person making such affirmation or declaration shall be convicted 
of having wilfully, falsely, and corruptly affirmed or declared any 
matter or thing, which, if the same had been sworn iii the usual 
form, would have amounted to wilful and corrupt peijury, every such 
oftender shall be subject to the same pains, penalties, and forfeitures 
to which persons convicted of wilful and corrupt perjury are subject. 
The same rule was, by stat. S d 4 TT. 4, c. 82, made applicable to the 
denomination of Christians called Separatists ; and, by stat. 1 d 2 
Viet c. 77, to any person who shall have been a Quaker, or a Moravian ; 
it having been held that a person formerly a Quaker, who had seceded 
from that sect on some points of doctrine, retaining their opinions on 
the unlawfulness of swearing, but refused to affirm under the forms 

* Scotch Covenanter’s oath Accord^ have different modes of swearing; and it 

ing to the religion you profese, and at you may he necessary, therefore, first to ascer- 

conoider an oath binding upon your con- tain ftom the witness what form of oath, or 

science, and as you shall answer to God at mode of swearing, he considers binding on 

the great day of judgment, you shall speak his conscience. See the mode of swearing 

the truth, the whole truth, and nothing but a Chinese witness stated, Rig. ▼. Rntreeh- 

the truth,** l^e different sects, however, man, C,^ Mar, 248. , 

M 2 
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given in the 3 4 W. 4, c. 49, and 3 4 IF. 4, <?. 82, was not admis- 

sible as a witness in a criminal case on making the affirmation ac- 
cording to the 9 G. 4, c. 32. Rpg. v. Doran^ 2 C. C. 37. (See 
also 5 6 W. 4, c. 02, as to declarations in lieu of oaths before magis- 
trates, etc., in certain cases ; 11 12 Viet. c. 10, as to oaths and 

declarations in the court of Chancery ; and 12 & 13 Vkt. c. 106, 
88. 240, 254, 255, as to declarations by bankrupts and tlieir wives 
before corarnissioiicrs of bankruptcy.) By 17 d; 18 Viet. c. 125, ss. 20, 
21 (which {H-ovisions were applicable to civil proceedings only), if 
any person called as a witness, or desiring to make an affidavit or 
deposition, should refuse or be unwilling from alleged conscientious 
motives to be sworn, the court or judge, or other jiresiding officer, 
or person ([ualifie<l to take affidavits or depositions, was empowered, 
upon being satisfied of the sincerity of such objection, to permit such 
fuirson, instead of being sworn, to make liis solemn affirmation or 
declaration in the words therein set forth : which sliould be of the 
same force and effect as if such person had taken an oath in the usual 
form, and, if falscdy taken, should subject the party to the penalties 
of perjury. And now, by the stat. 24 d'r 25 Viet. c. GO, the same pro- 
visions are extemhid to every person called as a witness in any court 
of criminal jurisdiction in Kngland or Ireland, or reipiired or desiring 
to make an affidavit or deposition in the course of any criminal pro- 
ceeding. 

The form of the affirmation of a Quaker or Moravian is as fol- 
lows : — 

“ 7, A. B., heing one of the people called Qualrrs, (or, one of the 
United /hrthren, called Moravians^) do solannhjy sincerelt/y and trnlg 
deelarc and affirm thatf etc. 

The affirmation of a Separatist is as follows : — 

“ /, A. Jh, f/o, in the presence of Almighty God^ solemnly y sincerely^ 
and truly declare and affirm that 1 am a member of the religious sect 
called Separatists., and that the taking of any oath is eimtrary to my 
religious belief ^ and essentially opposed to the tenets of that sect ; and 
I do alsOy in the same solemn manneCy declare and ajffirm thaty' etc. 

The affirmation or declaration prescribed by the 24 cC 25 Viet. c. 66, 
is as follows : — 

“ /, A. B., do solenmly. sincerely y ami tndy affirm and declarCy that 
the taking of any oath is according to my religious belief unlauful; and 

1 do also solemnlyy sincereUfy and truly ajffirm and declarCy' etc. 

A witness producing documents under a suhpmm duces tecum, need 
not be sworn, if the party who call.s him does not wish to examine 
him. Davis v. DalCy Moo. d; M. 514 : Perry v. Gibsony 1 Ad. d; Ell. 
48 : Summers v. Moseley, 2 C. d M. 477. 

4. The Number of Witnesses requisite. 

At common law, one witness was sufficient in all cases (with the 
•exception of perjury), both before the grand jury and at the trial. 

2 Hawk. c. 46, s. 2 ; Post. 233. 

In high treason, two witnesses are in general required, both before 
the grand juiw and at the trial : both of the witnesses to the same overt 
act, or one of them to one overt act, and another of them to another 
overt act of the same species of treason ; unless the defendant shdl 
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willingly, without violence, confess the same. 7 £& 8 Tf. 3, c, 3, s. 2 ; 

I Ed. 6, c. 12, s. 22 ; 5 6 Ed. 6, c. 11, s. 12. And if the jury do 

not give credit to both of the witnesses, the defendant shall be ac- 
(juitted. Per Scroggs^ C. J., in It. v, Pahner, 3 St. Tr. 50. But one 
witness is sufficient to prove a collateral fact ; Post. 242 ; as, for 
instance, to prove that the defendant is a natural-born subject, R. v. 
Vmighan^ 5 St. Tr. 29, or the like. 

Ill high treason, where the overt act alleged is the assassination of 
the Queen, or any direct attempt against her life or person, one wit- 
ness is sufficient. 39 d: 40 G. 3, c. 93 ; b 6 Viet. c*. 51, s. 1. 

In misprision of treason there must be two witnesses, unless the 
defendant, willingly and witliout violence, confess the ofteuce. 1 Ed. G, 
c. 12, 22. 

Upon an indictment for perjury there must be two witnesses ; one 
alone is not sufficient, because there is in that case only one oath 
against another. R. v. Mnscot^ 10 Mod. 194. But if the assignment 
of perjury be directly proved by one witness, and strong circumstantial 
evidenic be given by another, or be established by written tlocumonts, 
this would be sufficient, it seems. R. v. JLcc, 2 Ruas. G50 ; m* Reg. 
V. Boulter^ 2 Den. C. C. 39G. And although every assignment of 
perjury must be proved by two witnesses, (see Reg. v. Parker^ infra,) 
it is not necessary that every fact which goes to make the assignment 
of perjury should be so proved. Reg. v. Gardner, S C.d P. 737 : Reg. 
V. Roberts, 2 C. K. G07. Also, if the perjurv consist in the defend- 
ant’s having sworn contrary to what he had before sworn upon the 
same subject, this is not within the rule above mentioned ; for the 
effect of the defendant’s oath in the one case is neutralized by his 
oath in the other ; and proof by tme witness will, therefore, make the 
evidence against the defendant preponderate. R. v. Knill, 5 B. d Aid. 
292, n. And where the defendant had on several occasions made 
statements (not on oath) to <lifrercnt persons, contradictory to what 
he swore on the occasion on which the perjury was imputed to him, and 
there w'as also inde[)endent evidence tending indirectly to show that 
the latter statements were true, the defendant w as held to be properly 
convicted. Reg. v. Hook, 1 Dears, cl* B. C. C. GOG. But tne mere 
contradiction of the one oath of the defendant by the other is not 
(UTough. H. V. Harris, 5 B. <5 Aid. 290 : Reg. v. Wheatlanil, 8 C. dh P. 
238. Where the j)crjury was assigned on an affidavit of the defendant 
that he had paid all the <lebts under his bankruptcy, it was held that 
the nonpayment of each debt must be proved by two witnesses. Reg. 
V. Parker, C. d Mar. G39. 

In all other cases one witness is sufficient. 

5. Process against Witnesses. 

In cases of felony, the witnes.ses are generally, and ought always 
to be, bound over by recognizance to appear at the trial and give 
evidence ; and if thev do not appear accordingly, the recognizance 
may be estreated anci the penalty levied. In cases of misdemeanor, 
also, the witnesses are now bound over in the same manner. See 

II d 12 Viet. c. 42, s. 20. See also 19 & 20 Viet. c. IG, ss. 8 d 10, 
as to cases where the indictment Is removed for trial at the Central 
Criminal Court, under that act. A magistrate has no power to issue 
a warrant for the apprehension of a person to attend to find bail for 
his appearance as a witness in a civil or criminal case. En)am v. 
Rees, 4 P. A 32 ; 12 Ad. d Ell. 55. 

But in aU cases where the witnesses have not been so bound over, 
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and you are not certain that they will attend voluntarily, you may 
compel their appearance at the trial, by subpoena^ etc. In ordinary 
cases the common mhpcma is sufficient. It may be sued out either 
at the crown office in London, R. v. Ring^ 8 T, R. 685, or with the 
clerk of the peace, or clerk of assize of the court in which the defend- 
ant is to be tried. It is sometimes more advisable to sue it out at the 
crown office, on account of the readiness with which you may pro- 
ceed afterwards against the witness by attachment, in case of his 
non-attendance. See the form of tlve 5 Bum's t/., hy Chitty^ 

“ Sesskms." The names of four witnesses may be inserted in one writ. 
Cowp. 846. As soon as you have obtained the writ, make out a copy 
of it for each witness, and serve it upon him personally, at the same 
time showing him the writ. The service sl^uld be personal ; for 
otherwise, if he disobey the suhpcma^ he cannot be proceeded against 
as for a contempt. Small v. Whiimill.^ 2 Sir. 1054. And it should 
be served a reasonable time before the trial ; Hammond v. Steimrt, 

1 Str. 510 ; but if the witness be in court at the time of the trial, a 
service of the subpoena ticket upon him there would perhaps be 
deemed sufficient, If he were subpoenaed on the part of the defendant 
see Covm. 845 ; 1 W. Bl. 36, and would certainly be sufficient, if he 
were Hubpeenaed on the part of the prosecution. Indeed, in a criminal 
case, a person who is present in court when called as a witness, is 
bound to give his evidence although ho has not been subpamaed. 
R. V. Sadler, 4 C. P. 218. 

What we liave now mentioned relates to the service of a mhpama 
where the witness is in England. Ihit by stat. 45 G. 3, c. 92, the 
service of a writ of suhjmin in any one part of the United Kingdom, 
shall be as effectual to compel the appearance of a witness in any other 
part of the same, as if the suhjxem were served in that part of the 
kingdom in which the defendant is required to appear ; and in case 
of non-attendance, tlie court from which the mibpoma issued may 
tramsmit a certificate thereof in the manner pointed out in the statute ; 
and the court to which it is so transmitted may punish the party for 
his default, in like manner as if he had refused to appear to a subpoena 
issuing out of that court ; j)rovided it appear that a reasonable and 
sufficient sum of money, to defray the witness’s expenses of coming, 
attending to give evidence, and returning, were tendered to him at 
the time he was served with the subpoena. Where the witnesses reside 
in India, see stats, 13 G. 3, c. 63, ss. 40, 44 ; 1 W. 4, c. 22 ; and if the 
witnesses upon a prosecution for any offence committed by a ]>erson 
in the public service reside abroad, see. stat. 42 G. 3, c. So. Where 
the subpana, however, is served in England, a tender of expenses 
does not seem to be necessary, R. v. Cook, 1 C. c£* P. 321 ; 2 Hawk, 
c. 46, 8. 173, those expenses being otherwise provided for (jsce post^ 
p. 248) ; yet if the witness bo so poor as not to be able to go to the 
assizes or sessions at his own cost, the fact of the expenses not 
having been tendered would probably be deemed by the court a suffi- 
cient excuse for his non-attendance. 

If any person (not being the defendant) have in his possession a 
written instrument which may be requisite as evidence m the cause, 
then, instead of the common suhpeena.^ you must serve him with a 
subpoena duces tecuniy commanding him to bring it with him, and pro- 
duce it at the trial. See the form, TUkVs Forms, 200, a. 7 ; 1 Sellony 
452. It is sued out and served in the same manner as the common 
subpoena. Upon being served with this subpoetia the witness must 
attend at the trial with the instrument required, and produce it in evi- 
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dence, unless he have some lawful and reasonable excuse for withhold- 
ing it ; of the validity of which excuse the court, and not the witness, 
is to judge. Amey v. Long^ 9 Ekat 473 : and see 6 Esp. 90. It is 
no excuse that the legal custody of the instrument belongs to another, 
if it be in the actual possession of the witness ; Id. ; Amey v. Long^ 
1 Camp. 14, 180, n. ; 6 Esp. 116 : Corsen v. DuboiSy 1 Ilolty 239 ; but 
if it tend to criminate himself, see 1 Esp. 105, or his client, (if the 
witness be an attorney,) 4 Burr. 1637 ; (see antCyp. 236 ;) or if it be 
his title-deed, Pickering v. NoyeSy 2 1). t£* R. 386 ^ 1 B. <& C. 263 : 
R. V. Hunter y 3 C. t&P. 591, the court will not compel him to produce 
it. If the witness, instead of bringing the papers, etc. required, 
deliver them to the opposite party, by whom they are withheld, the- 
court will allow secondary evidence of the contents of them to bo 
given, without a notice to produce the originals. Leeds v. Cooky 
4 Esp. 256. A witness so producing documents need not be sworn. 
(See ante, p. 244.) 

If the witness be in civil custody at the time of the trial, the only 
way of bringing him into court to give evidence is by habeas corpus 
ad testificandum. This writ is “obtained upon motion in court, or 
application to a judge at chambers, founde<l upon an affidavit, stating 
that he is a material witness, and willing to attend. See R. v. Layer y 
8 Mod. 86 : see the /om, TidiVs Forms, 290, s. 8 ; Chitty's FormSy 
60 ; 1 Sellon, 452. The court will thereupon make a rule, or the 
judge will grant his fiat (or the writ. Engross the writ; see the forrUy 
TkUrs Forms, 290, 8. 10 ; Chitty's Forms, 61 ; ami get a judge's mime 
indorsed on it. Coup. 672. It must he directed to the ofi^er in whose 
custody the witness is. As soon as you get the tor it signed, etc., have it 
with the ofiicer to lohoni it is directed ; pay or tender to him his reason- 
alls charges for bringing up the. witness, and he will bring him into 
court on the day of trial, according to the exigency of the writ. A 
prisoner in execution may now be brought up in this manner to 
give evidence. Gcery v, ilopkins, 2 Ld. Raym. 851 ; R. v. Burbage, 
3 Burr. 1440, although it was formerly holden otherwise. Barnes, 
222 ; Comb. 17, 48. So, a sailor on board a king’s ship may be 
brought up by this writ, if he have been previously subpoenaed, and 
be willing to attend. R. v. Roddam, Cowp. 672. Ilut the court will 
not grant the writ to bring up a prisoner of war ; the proper way of 
proceeding in that case is by apj)lication to the Secretary of State. 
Furky V. Newham, Dong. 426. So, where the application appeared 
to be a mere contrivance to remove a prisoner in execution, the 
court refused to grant it. R. v. Burbage, 3 Burr. 1440. By stat. 
44 G. 3, c. 102, the judges of the court of King’s Bench or Common 
Fleas, or the barons of the Exchequer, or justices of oyer and 
terminer or gaol delivery, (being such judge or baron,) were em- 
powered to award writs of habeas corpus for bringing a prisoner de- 
tained in any gaol or prison before any of the said courts, or before 
any sitting of Nisi Prius, or before any other court of record, to be 
there examined as a witness before the grand, petit, or other jury, in 
all causes civil or criminal. And by stat. 16 efe 17 Viet. c. 30, s, 9, a 
Secretary of State, or any jud^e of the superior courts, has the power, 
on application by affidavit, to issue a warrant or order under his hand 
for bringing up any prisoner or person confined in any gaol, prison, 
or place, under any sentence, or under commitment for trial, or other- 
wise (except under process in any civil action, suit, or proceeding), 
before any court, juage, justice, or other judicature, to be examined 
as a witness in any cause or matter, civil or criminal; to be so 
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brought under the same care and custody, and to be dealt with in 
the like manner in all respects, as a prisoner brought up for the like 
purpose under a writ of habeas corpus. 

Privilege of Witnesses from arrest!\ — A person subpoenaed as a 
witness, or bound over by recognizance, either to prosecute or give 
evidence, enjoys a privilege from arrest whilst attending the court, 
not only on the day mentioned in the su^oena^ etc., but also on every 
day of the same sittings, assizes, or sessions, until the cause is tried ; 
he is also privileged in like manner during a reasonable time before 
and after the trial, whilst coming to or returning from the place where 
the Hittinf's, n. sizes, or sessions are held. See 1 II. Bl. 63d ; 2 Bl. 
llld; H T. R. 536. And this privilege has also been hoJden to 
extend to witnesses attending voluntarily, and not subpoenaed. See 
Meekins v. Smith, 1 //. Bl. 636. If a witness, under these circum- 
stances, be arrested, the court out of which the siihpema issued, or 
the judge of the court in which the cause has been or is to be tried, 
will, upon application, order him to^be discharged. See 3 Starh. 132. 

Penalty for Non-attendance.'] — ^Where a suhiuena, sued out at the 
crown office, has been served upon the witness, and he wilfully 
neglects to attend at the sessions or assizes, etc., in obedience to it, 
the court of Queen’s Ihuich, upon applicfition, will grant an attach- 
ment against him, H. v. Iting, 8 T. li. 585, provicled the witness 
were served piTsonally with the suhpn na. Smalt v. Whitmill, 2 Str. 
1054 : WakefelfPs rase, JTardr. 313, and were served a reasonable 
time before the trial ; Hammond v. Stewart, 1 Sir. 510 : and sec 
1 Marshall, 410; and this, whether the cause were in fact called on 
or not, if it satisfactorily appear that the witness would not have been 
forthooniing when called on to give evidence. Barrow v. If nnqdireys, 

3 B. dr Aid. 498 : Mnllrtt v. Hunt, 1 C. S M. Itrl : Dixon v. Lee, 

1 a, M. d R. 646 : R. v. Stretch, 3 Ad. dr Ell. 503 : Lamont v. Crook, 

6 M. d!? W. 615. It is doubtful Avhether the justices at sessions, etc., 
have authority to issue an attachment ; the only mode of proceeding 
against the witness in such a case seems to be by indictment. As 
to the mode of proceeding where the suhpwna has been served in 
Ireland or Scotland, see ante, p. 246, ami slat. 45 G. 3, c. 92. 

6 . Witnesses' Expenses, etc. 

At common law, a witness in criminal cases was not entitled to his 
expenses ; 2 lhack. c. 46, s. 173 ; at least if he attended on the part 
of the prosecution. This, in cases of felony, was provided for by 
stats. 27 G. 2, c. 3 ; 18 G. 3, c. 19 ; and 58 G. 3, c. 70, which did not 
extend to cases of misdemeanor, and are now repealed. 

In felonies, by stat. 7 G. 4, c. 64, s. 22, the court before which any 
person is prosecuted or tried for any felony, at the request of the pro- 
secutor, or of any other person who shall appear on recognizance or 
subpoena to prosecute or give evidence, may order the treasurer of 
the county, 7 G: 4, c. 64, s. 24, or if the offence be committed within 
liberties, etc., which do not contribute to the county rates, the trea- 
surer, overseer, or other officer having the collection and disburse- 
ment of the rate w-ithin the liberty, etc., 7 G. 4, c. 64, s. 25 ; sec Reg. 

V. Treiisurer of Oswestry, 12 Q. B. 239, to pay to the prosecutor the 
costs and expenses incurred by him in preferring the indictment, and 
to the prosecutor and his witnesses a reasonable allowance for their 
expenses, and for their trouble and loss of time in attending before the 
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examining magistrate, the grand jury, and otherwise carrying on the 

E rosecution, and though no bill be preferred, the court may order to 
e paid to those who have bond fide attended the court, in obedience 
to their recognizance or mbposna^ a reasonable allowance for their 
expenses and trouble and loss of time in attending before the ex- 
amining magistrates, and obeying the recognizance or mbposna. The 
amount to be paid to the prosecutor and his witnesses for trouble and 
loss of time, and expenses in attending before the examining magis- 
trates, must be ascertained by the certificate of the magistrate granted 
before the trial. 7 G. 4, <*. C4, s. 22. The other expenses are allowed 
by the proper officer of the court ; but the fees attendant on the 
examination, and the allowance to the prosecutor and his witnesses 
for attending before the magistrate, can only be allowed upon the 
production of this certificate. And the court has no power to allow 
the expenses of witnesses attending before the coroner, upon an 
inquiry previous to the indictment. B. v. Bees^ 5 C. tO P. 302 : B, v. 
Taylor y Id. 301. A party wdio is bound over to prosecute at a 
superior court by a court of quarter sessions is entitled to his ex- 
penses under tlie statute. B. v. Paine^ 7 C.d: P. 135. And where 
a bill has been preferred for felony, the court may allow the costs of 
the prosecutor on his application (including those of the witnesses), 
though neither he nor they be under recognizances, or, as it seems, 
suhpeenaed. B('f/,\. Buttenmek^ 2 Moo. B. 190. It may be neces- 
sary to mention that tlie expenses arc not allowed till after the trial 
has actually taken jilace, and that therefore, when the trial of a pro- 
secution is put off, the court will make no order with reference to the 
expenses. B. v. Hunter^ 3 C. <f* P. 591. Upon an indictment for 
felony, removed by certiorari into the (Queen’s Bench at the instance 
of the jirosecutor or ]}risoncr, and tried at Nisi Prius^ no costs can 
be allowed either by the jircsiding judge or the court of (Queen’s 
Bench. B. v. Treasurer of Ej'cUr^ 5 Man. rf* By. 107. 

By the same statute, in certain misdcmcanorHy namely, “ Assaults 
with intent to commit felony ”-r-“ Attempts to commit felony’’ — 

“ Kiots” — “ Misdemeanors for receiving any stolen [property, knowing 
the same to have been stolen” — “ Assaults uj)on j)eaco officers in 
the execution of their duty, or upon persons acting in their aid” — 
“Neglect and breach of duty as a peace officer” — “Assaults com- 
mitted in pursuance of any consj>iracy to raise the rate of wages” — 

“ Knowingly and desipiedly obtaining any j)roperty by false pre- 
tences” — “ Wilful and indecent exjmsure of the person” — “ Wilful and 
corrupt perjury” — “Subornation of perjur}^,” the like power was given 
to the court to allow the expenses of the prosecutor and his witnesses, 
and to order a reasonable compensation for their trouble and loss of 
time, whether a bill were or were ifbt preferred ; Sect. 23. — That section 
contained a proviso that this power of tlie court should not extend to 
the payment of expenses or compensation for trouble and loss of time 
in attending before the cxamyiing magistrate ; but this proviso is 
now repealed. 14 & 15 Viet. c. 55, s. 1. By 7 W. 4 1 Viet. c. 44, 

the same power is granted to the court, in prosecutions for en- 
deavouring to conceal tlie birth of a cliild, as is given by the 7 G. 4, 
c. 64, in cases of felony. 

By the 14 db 15 Viet. c. 55, s. 2, all the provisions of the said act of 
the 7 G. 4, c. 64, as amended by that act, authorizing ahd empower- 
ing courts to order payment of costs and expenses, and compensation 
for trouble and loss of time, in cases of the several misdemeanors 
enumerated in the 7 G. 4, c. 64, s. 23, and concerning orders for pay- 

m5 
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ment of such costs, expenses and compensation, and the payment 
thereof, and all the provisions of any other act for, concerning, or 
applicable to the payment of such costs, expenses and compensation 
in cases of the said misdemeanors, were to extend and be applicable in 
the case of any of the misdemeanors hereinafter mentioned : — namely, 
unlawfully and canially knowing and abusing any girl, being above 
the age of ten years and under the age of twelve years ; unlawfully 
taking, or causing to be taken, any unmarried girl, being under the 
age of sixteen years, out of the possession and against the will of her 
father or mother, or of any other person having the lawful care or 
charge of her ; conspiring to charge any person with any felony, or 
to indict any person of any felony ; conspiring to commit any felony. 
By the 3rd section of the same act, after reciting the 9 G. 4, c. 31, 
a, 27, empowering justices of the peace to hear and determine com- 
plaints 01 assault and battery, and, in case they shall find tlie assault 
or battery complained of to have been accompanied by any attempt 
to commit felony, or shall be of opinion that the same is from any 
other circumstance a fit subject for a prosecution by indictment, to 
abstain from any adjudication thereupon, and to deal with the case in 
all respects in the same manner as they would have done before the 
passing of the said act ^which provision is re-enacted in the 24 tC* 25 
Viet. e. 100, 8. 46) : it is enacted, that in eveiy case of assault so 
brought before such justices for summary decision, in which the 
justices shall be of opinion that the same is a fit subject for prose- 
cution by indictment, and shall thereupon bind the complainant and 
witnesses in recognizance to prosecute and give evidence at the 
assizes or sessions of the peace, every such court is thereby autho- 
rized and empowered at its discretion to order payment of the costs 
and expenses of the prosecutor and witnesses so appearing before 
such court under such recognizance, together with compensation for 
their trouble and loss of time, in the same manner as courts are 
authorized and em])owered to order the same in cases of felony. By 
the 14th section of the 14 & 15 Vkt. c. 19, in all prosecutions for any 
offence against any of the provisions of that act, the court before 
which any such ofience should be prosecuted or tried was empowered 
to allow the expenses of the prosecution in all respects avS in cases of 
felony. This section, however, though it is not itself expressly re- 
pealed, has become inoperative by the repeal of all the sections of 
that act whereby oftences were created ; see 24 tfc 25 Viet. c. 95 (sched.). 
And finally, by the 24 efc 25 Viet c. 96, s. 121 (larceny, etc.) c. 97, 
8.77 (malicious injuries to property), c.98, a. 54 (forgery), and c. 100, 
8. 77 Xoffonces against the person), the court, before which any in- 
dictable misdemeanor against thos^ acts respectively shall be prose- 
cuted or tried, may allow the costs of the prosecution in the manner 
as in cases of felony. In the case of offences relating to the coin, 
the court shall allow the expenses in cases prosecuted by the trea- 
sury, and mat/ allow them in other cases, but only in case a conviction 
shall take place ; 24 tfr 25 V'ict. c. 99, s. 42. 

Where an indictment for a misdemeanor is removed by certiorari 
by the prosecutor into the court of Queen’s Bench, and tried at Nisi 
Priusy the prosecutor and witnesses are not entitled to costs under the 

7 G. 4, c. 64. R. \.Joh7i8on^ 1 Mood. C. C. 173. See R. v. Richards^ 

8 B. ii C. 240 ; 2 Man. & R. 405. It is doubtful also whether, where 
a prosecutor is not bound over to prosecute at the assizes, the court 
of assize has power to grant his expenses under the 7 G. 4, c. 64, 
a. 23 ; but in such a case, if the witnesses be subpoenaed, the court of 
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assize may grant their expenses under that section. R, v. Jeycs, 3 
Ad. & Ell. 416. So, if the prosecutor have included his name in a 
suhpana, though he is not bound over to prosecute, the court may 
order him his costs as prosecutor as well as witness. R. v. Sheeriny^ 
1 C.& P. 440. Where a prosecutor and witnesses were bound by 
recognizance to appear against a prisoner at the assizes on a charge 
of felony, but, by the advice of counsel, instead of an indictment for 
felony, an indictment for a misdemeanor at common law w’as pro- 
ferrea, the judge made an order for the expenses of the attendance of 
the prosecutor and the witnesses. Reg. v. Hanson, 2 C. d: K. 912. 
The court of Queen’s Bench will not grant a manddmus to compel tlie 
treasurer of a district to pay such expenses, in obedience to the order 
of the court of assize : the proper remedy is to indict the treasurer if 
he refuses to pay. R. v. Jcijes, supra ; 1 Chit. Rep. 650. The entire 
order of the court must be served upon the treasurer, and where the 
order made was to pay an aggregate sum, the details being annexed, 
and the attorney tore off the half-sheet which contained the details, 
and presented only the other, it was held that the treasurer was 
justified in refusing to pay. Reg. v. Jones, 2 Mood. C. C. 171 ; 9 
a a* P.401. 7 6?. 4, c. 64, s. 26. 

In felonies, and the misdemeanors mentioned in the 7 G. 4, c. 64, 
8. 23, committed upon the high seas, the judge of the court of Ad- 
miralty may order the assistant to the counsel for the Admh*alty to 
pay such costs, expenses, and compensation to the prosecutors and 
'witnesses, in the same manner as other courts may order the treasurer 
of the county to i»ay tlie same ; 7 6r. 4, c. 64, s. 27 ; and the like power 
is, by the 7 d 8 Vlct. e. 2, given to the other courts which are em- 
powered th(*n.*by to tiy offences committed on the high seas. {AntCy 
p. 25.) See also 17 tC* 18 Viet. c. 104, 8. 267. 

Where an indictmtmt or inquisition is transmitted or removed for 
trial to the Central Criminal Court, under tlie provisions of the 19c{;20 
Viet. c. 16, that court is empowered, by the 13th section of the act, to 
order such expenses of the prosecutor and witnesses, and such other 
expenses, and such of the several rewards payable in pursuance of any 
.statute made or to be made, as to such courts shall seem reasonable 
and sufficient, to be paid by and to the same persons and in the same 
manner as if such court were holden under commissions of oyer and 
terminer and gaol delivery for the county or place in which such in- 
dictment shall have been found, or such inquisition shall have been 
taken. By the 24th section of the same statute, where the trial at the 
Central Criminal Court is ordered on the application of the crown, 
the court of Queen’s Bench, or a judge thereof in vacation, may issue 
a certificate, on the production of wliich the Treasury may order the 
payment to the defendant of a sum not exceeding 201. to enable liim ■ 
to defray the charges of the attendance of his witnesses ; and by 8. 25, 
the Central Criminal Court may order reimbursement to the defendant, 
if acquitted, of such sum as shall appear to have been properly ex- 
pended for the removal of thfi trial, to be paid by the treasury — any 
sum advanced under 8, 24 being allowed in such payment. 

As to the prosecutor’s and witnesses’ expenses, where the offence 
was committed in the county of a city or town corporate, and the 
offender tried in the next adjoining county, see 38 G. 3, c. 62 ; 61 G. 
3, c. 100 ; 5 6 W. 4, c. 76, s. 113 ; 14 d; 15 Vkt c. 55, w. 19 et seq. 

(ante, p. 22). 

In addition to these allowances, any court of oyer and terminer and 
gaol delivexy may, if any person shall appear to have been active in 
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or towards the apprehension of any person charged with any of the 
following offences, order the sheriff of the county in which the offence 
was committed, 7 G. 4, c. 64, a. 29, {aee also 19 dk 20 Viet. c. 16, a. 
13, mpra^ to pay to such person such a sum of money as shall seem 
reasonable and sufficient to compensate for his expenses, exertions, and 
loss of time : — viz. in cases of “ Murder” — “ Feloniously and mali- 
ciously shooting at, or attempting to discharge any kind of loaded fire- 
arms at any other person” — “ Stabbing” — “ Cutting” — “ Poisoning” — 
“ Administering anything to procure the miscarriage of any woman” 
— “ Rape ” — “ Burglary ” — “ Felonious housebreaking ” — “ Robbery 
on the porp» n” — “Arson” — “ Horse stealing” — Bullock stealing” 
(which includes all cases of cattle stealing of that particular descrip- 
tion, e. g. ox, cow, heifer, etc. R. v. Gilhraaa^ 7 C. & P. 444) — 
“Hheep stealing” — “Being accessory before the fact to any of the 
offenc(5H aforesaid ” — “ Receiving stolen property knowing it to have 
been stolen.” 7 G. 4, e. 64, a. 28. The like power is extended, by 
14 (St 15 Viet. c. 55, a. 8, to courts of sessions of the j)eace, the com- 
pensation being limited to the sum of bl. Such rewards are not con- 
fined to cases where the person ap])rehcnding has had an actual loss 
of time, or been at an expense. R. v. Barnes^ 7 0. <0 P. 166. If the 
facts on which the aj)plication is grounded have not appeared in 
evidence, the judge will re(juire them to be laid before him on affidavit. 
R. V. Jonva^ hi. 107. If any man be killed in endeavouring to ap- 
prehend any j»(irson charged with any of the offences before mentioned, 
the court may or(h;r the under-sheriff of the county to pay a sum of 
money to his widow, if he were married ; or to his children, in case 
his wife be dead ; or to his father or mother, in case he shall have left 
neither wife nor child. 7 G. 4, c. 64, if. 30. . 

[As to the payment of witnesses’ expenses in cases of larceny sum- 
marily determined under the 18 d; 19 Vlct. c. 120, see the 14th section 
of that statute poat^ j). 205.] 

7. Examination of Witneaaca. 

It may be necessary to premise, that, when the cause is called on, 
or at any other })eriod during the trial, the court, at the request of the 
defendant, R. v. Vaughan^ lIoU^ 689 ; b St. Tr. 20 ; ami see 4 St. 
Tr. 191, or indeed at the retiuest of either party, will order such of 
the witnesses of the opposite party as have not yet been examined, or 
who are not under examination, to leave the court until they shall be 
called for in their order, so that each witness may be examined out of 
the hearing of the other witnesses on the same side wlio are to be 
examined after him. Southeg v. Nash., G C. d; P. 632. The attorney 
for either party is not within this rule. Pomerog v. Ba<hldeg^ Rg. db 
M. 430. It has been said that if, after such an order, a witness be 
present during the examination of the other witnesses, he cannot be 
examined; Attoimey- General y. Bulpit^ 9 Prire, 4 ; but the conduct 
of the witness seems to be no gi’ound fpr depriving the crown, or the 
defendant, of a witness, and the practice is to allow him to be exa- 
mined, subject to observation as to his conduct in disobeying the 
order ; R. v. Colley^ Moo. & M. 329 ; but this is a matter for the dis- 
cretion of the judge. Parker v. M" William, 6 Bing. 683 : Beamon v. 
Ellice, 4 C. <€• P. 585 : Cook v. Nethercote, 6 C. ct* P. 741 : Thomaa v. 
David, 7 C. it P. 35. 

Although in strictness it is not necessary for the prosecutor to call 
every witness whose name is on the back of the indictment, it has 
been usual so to do, that the defendant may cross-examine them ; 
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V. 1 C. c§ P. 84: P. v. Beestley^ 4 C. cB P. 220: 

Reg. V. 9 C. & P. 22 ; and if the counsel will not, the judge 
in his discretion may. R. v. Whitehead^ Id. 233, w. : Reg. v. HoUimf 
S C. dt P. 606. Reg. v. Stroner, \ C. & K. 650. However, 
the prosecutor is not houiid to coll them all ; though he ought, it has 
been said, to have them in court, that they may be called for the 
defence, if the prisoner chooses. Reg. v. Woodhead.^ 2 C.d K. 528 : 
Reg. V. Cassidy^ I F. ds F. 79. If the counsel for the prosecution, at 
the instance of the prisoner s counsel, calls a witness, but does not ask 
him a question, the former is entitled to re-examine the witness after 
he has been examined by the prisoner’s counsel. R. v. Harris^ 7 C. 

dk P. 581 : see Reg. v. Beezloy, 4 C. rf* P. 220, |>. 257. 

It should also be mentioned, that, during tlie progress of the trial, 
the judge may question the witnesses ; and that, even though the 
counsel for the prosecution has closed his case, and tlie counsel for the 
defendant has taken an objection to the evidence, the jinlgc may make 
any further inquiries of the witness that he thinks fit, in order to answer 
to the objection. R. v. Remnant^ R. d; R. 136. Where, after the 
examination of witnesses to facts on behalf of a j)risoner, the judge 
(there being no counsel for the prosecution) called back and examined 
a witness for the j)rosecution, it was held that the ])risoner’s counsel 
had a right to cross-examine again if he thought it material. R. v. 
Watson, 6 C. (B P. 653. 

Where there are two prosecutions against the same party for felony, 
the judge will not, even bv consent, take the evidence on the first 
trial as given on the second ; but the witnesses may be re-sworn in 
the second cJisc, and their evidence read over to them from tlie judge’s 
Jiotes. R. V. Foster, 7 C. d; P. 495. See Reg. v. Thornhill, 8 C. cB P. 
575 (anie, 'p. 204). 

E.rannnaJton .'] — After the witness has been sworn, the counsel for 
the party who cull.s liirn proceeds to examine him. In doing tin’s, two 
things arc principally to be attended to : 1«/, that the (piestions be jier- 
tineiit to the matter immediately in issue ; and "Indly, that they be not 
leading (|uesti(jns. 

First. The (piestions must be jiertincnt to the matter immediately 
in issue. No (picstion should be asked of a witness upon a direct ex- 
amination, the probable an.swer to which cannot liave, a tendency to 
prove the offence or defence, or other matter jiut in issue by the 
pleadings. In the ease of circumstantial evidence the courts of ne- 
cessity allow of a greater latitude in this respect ; hut still, in tin’s cas(% 
the questions must he such as are likely to elicit evidence of facts from 
which the jury may reasonably presume the guilt or innoeenci; of the 
prisoner. Upon an indictment for a conspiracy, general (jvidenre of a 
conspiracy charged may be received in the first instance, although it 
cannot affect tlie defendant, unless afterwards brought home to him 
or to an agent employed by hjni. The Queen's case, 2 Rrod.de 
{See ante, p. 187.) And the same rrtle applies where a defendant 
seeks, by such general evidence, in the first instance, to afl’ect the 
prosecutor with a conspiracy to suborn witnesses for the destniction of 
the defence, (provided the i>r(^)ose(^evi(leiice be previously opened to 
the court,) as in the case of a prosecution for a conspiracy. Id. So, 
if A. commit a burglary, and B. stay outside the house for the purpose 
of preventing an interruption ; upon the trial of B., the prosecutor 
first proves the offence committecl by A., and then brings the guilt 
home to B. by proving his share in it. In these cases, however, the 
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matter to be proved naturally branches itself into two propositions, 
that a certain conspiracy existed, and that the defendant was engaged 
in it ; that A. committed the burglary, and that B. aided and assisted 
him in the commission of it. 

Secondly. It is a general rule, that, in a direct examination of a 
witness, he shall not be asked leading questions, or, in other words, 
questions framed in such a manner as to suggest to the witness the 
answers required of him. To this rule, however, there are a few ex- 
ceptions. To identify a person whom the witness has already de- 
scribed, tht person may be pointed out to him, and he may be asked, 
in direct terms, if that be the person he meant. M. v. Watson^ 2 
Stark. 116 : E. y. De Berenger, 1 Stark. Ev, 125. Where a witness 
swears to a certain fact, and another witness is called for the purpose 
of contradicting him, the latter may be asked in direct terms whether 
that fact ever took place. Courtem v. Touse, 1 Camp. 43. Again, 
if the witness appeax evidently to be hostile to the party who has 
called him, the counsel may put leading questions to him, having first 
obtained permission of the court to do so. Peake^ Ev. 198 ; 2 Phil. 
Ev. 462 : Clarke v. Soffrey., Ry. S M. 126 ; and see Basten v. Carea\ 
Id. 127 : Reg. v. Chajman^ 8 (7. <& P. 659 : Reg. v. Bull^ 8 C. <& P. 
745. And, lastly^ questions which are merely introductory to others 
that are material ai*e in general allowed to be asked in direct terms, 
without ol)jection. 

If an irrelevant or leading question be put, the counsel on the other 
side should immediately iiitei*pose and object to it. So, if a witness be 
asked whether a certain representation was made, the opposite counsel 
may interpose, and ask him whether the representation in question were 
by parol or in writing ; for, if the latter, the writing must Reproduced. 
The Queen's case^ 2 JJrod. <(' B. 292. 

Wc have seen (ante^p. 231) that a witness can be allowed only 
to speak of facts within his own knowledge and recollection, except 
m matters of science, in which case his opinion is admissible evidence. 
See R. V. Wright.^ R. cC* R. 456. He cannot, therefore, be ad- 
mitted to read his evidence ; 5 St. Tr. 445 ; but he will be allowed 
to refresh his memory from any book or paper made by himself, 
or seen and examined by him, shortly after the fact occurred to which 
it relates, if he can afterwards swear to the fact from his recollection. 
Doe V. Perkins^ 3 T. R. 749 : Kensington v. Inglis^ 8 East, 289 : 
Borough v. Martin^ 2 Camp. 112 : Bolton v. Tomlin^ 5 Ad. & Ell. 
856. If he knew the fact, however, only from seeing it in the book or 
paper, the original book or paper must be given hi eviilence, and 
proved by other means. 3 T. R. 749. In like manner, depositions 
made by an old witness have been allowed to be read to him, for the 
purpose of refreshing his memory as to dates, etc. Vaughan v. Mar- 
tin., 1 Esp. 440. A witness cannot refresh his memory with a coiry 
of an instrument which might itself bo used for refreshing his me- 
mory, unless the copy were made by Iqmself, or in his presence, and 
he Know it to be correct. Burton v. Plummer^ 4 Nev. M. 315 ,* 
2 Ad. S Ell. 341. 

It may be necessary to observe here, that when a witness is under 
the examination of a junior couq^el, the leading counsel may inter- 
pose, take the witness into his own hands, and finish the examination ; 
but after one counsel has brought his examination to a close, no other 
counsel on the same side can put a question to the witness. Doe v. 
Roe., 2 Qxmp. 280. 
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CVo^9-e^i9amina^u)».]--When the direct examination is finishedf the 
witness may then be cross-examined by the counsel for the opposite 
party. Or, if the. party calling a witness do not think proper to ex- 
amine him after he is called and sworn, the witness rnaymeyertheless 
be cross-examined by the counsel for the opposite party, i?. v. Broohy 
2 Stark. 472. See Morgan v. Bridges^ Id, 314 : Phillips v. Earner^ 
1 Esp. 357. (See ante^ p, 263.) Where a witness was called, and 
had only answered an immaterial question, when he was stopped by 
the judge, Gurney^ B., niled that the opposite party had no right to 
a cross-examination. Creevey v. Chrr, 1 C. S P, 64. Where A., B. 
and C. were jointly indicted, and separately defended, and at the 
close of the case for the prosecution, C. was acquitted, and was then 
called as a witness for A., and gave evidence tending to criminate B., 
it was held that B.’s counsel had a right to cross-examine C., and to 
reply. Reg. v. Burdett, Dears, C. C, 431 : see Reg. v. WoodSy 6 Cba?, 
a C. 224. 

When a witness is produced, the first thing that claims the atten- 
tion of the counsel for the opposite party is, whether the witness bo 
competent, and if not, then in what manner the objection to his com- 
petency must be made. (See ante^ p. 232.) 

Formerly, it was holden that the objection for incom]>etency must 
have been made before the witness was sworn in chief ; but it has 
been g(;nerally allowed to be made at any time during the trial. Sieme 
V. Blaclcburn, I Esp. 37 : Turner v. Pearte^ 1 2\ R. 717. However, 
it is still always advisable to make the objection before the witness 
has been examined in chief, and if ho can be examined as to it, to 
examine him on the voir dire ; and more recent cases appear to render 
it necessary that the objection should, in strictness, be taken at that 
time ; see Ilartshnrne v. Watson., 5 Bing. N. C. 477 : Wollaston v. 
Hakeidll, 3 Scotty N. R, 533 ; unless the incompetency appears only 
in the course of his examination in chief: Yardky v. Amohly 10 
M. & W. 141 : Jacobs v. Lay horn. 11 M. <5 W. G85. And the oj)po.sit 0 
party cannot, alter the witness has been sworn and examined, adduce 
other evidence to show his incompetency. Dewdney v. Palmer, 4 
31. rC W. 004. 

The n»*xt thing that claims the opposite counsel’s attention, in the 
course of the examination, is, wdiethcr i)arol evidence be the I jest evi- 
dence of the facts to which the witness deposes ; and if not, whether 
grounds liave been laid for its admission as secondary evidence ; 
whether the questions be relevant and pertinent to the matter in 
issue ; and whether they be leading questions. If the evidence of the 
witness be objectionable in any of these respects, the counsel should 
immediately interpose and make his olnection. 

ISupposing, however, the witness and his evidence not open to these 
preliminary objections, the opposite counsel must then proceed to 
cross-examine him, if, in his judgment, a cross-examination be neces- 
sary or advisable. In giving^his evidence a witness tells the truth, 
wholly or partially, or tells a fal.schood. If he tell the whole truth, a 
cross-examination may be dangerous, as it may have the effect of 
rendering his story more circumstantial, and impressing the jury with 
a stronger opinion of its trutlfc it is better, in such a case, either not 
to cross-examine him at all, or to confine your qtmstions to his cre- 
dibility, by impugning his means of knowledge, his disinterestedness, 
or his integrity. (See ante, pp. 237, 238.) 

If the witness tell only part of the truth, then the opposite counsel, 
if the residue be favourable to hia client, will immediately proceed to 
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cross-examine him as to it ; but, if unfavourable, the counsel will 
either refrain altogether from cross-examining him, or will confine 
his questions to the witness’s credibility, as above mentioned. 

If, on the ether hand, the evidence of the witness be false, then the 
whole force of the cross-examination must be directed to his credi- 
bilitj I (see ante^ j?. 238 j) and you may afterwards prove the truth by 
Other witnesses. 

In cross-examining a witness, the counsel may ask him leading 
questions ; that is, he may lead the witness, so as to bring him 
directly to the point in which he requires the answer ; and this 
whether tlie witness be a willing or an adverse one ; see Parkin v. 
Moon^ 7 C. d P. 438 ; but he will not be allowed to put into the wit- 
ness’s mouth tlie very words he is to echo back again. Per Duller^ J., 
in R. V. Hardy ^ 24 ilow. St. Tr. 755. The questions, however, must 
be either ndevant and pertinent to the matter in issue, or calculated 
to elicit the witness’^title to credit. It is not usual to cross-examine 
witnesses to character, unless the counsel cross-examining have some 
distinct cluirge on which to cross-examine them ; see R. v. Hodgkiss, 

7 C. d: P. 21)H ; and if the only evidence called on the prisoner’s part 
is evidence as to character, though the counsel for the ])rosecution is 
in strictness entitled to a reply, it is not usual to exercise it, except 
in extreme cases. See R. v. Stannardy 7 C. d: P. G73 : R. v. Whiting. 
Id. 771. 

When, in cross-examining a witness, you show him a letter, and he 
admits it to he (d’his handwriting, the ordinary course is to have the 
letter read as jiart of your evidence, after you have opened your case. 
IJut if it become necessary to have the letter read, in order to found 
certain questions with relation to the contents of the letter to be 
propoumled to the witness, the court, upon application, will allow the 
letter to be read at the time of the cross-examination, subj(*ct, of 
course, to the conse(iuences of the letter being considered as part of 
your evidence. The Queen^s case^ 2 Brad, d B. 288. If a witness 
refresh his memory from entries in a book, the opposite counsel may 
cross-examine on those entries without making them his evidence, 
and the jury may see them if they think lit ; but, if the opposite 
counsel cross-examine as to other entries in the same book, he makes 
them his eviilcnce. Gregory v. 7’orrnjcr, 0 C. P. 281. If the 
cross-examining counsel puta])aper into the witness’s hands, and put 
questions on it, and anything comes of those questions, the oj^posite 
counsel has aright to seethe paper, and cross-examine on it; but, if 
the cross-examinaticfti founded on the paper entirely fails and notliing 
conies of it, the oj^posite counsel cannot demand to see the paper. 
Reg. v. JJnncomhe, 8 ( d P. 3G9. As to cross-examining on the de- 
positions, see p. 240, 

If, upon the trial of an indictment, it a])])ear, on cross-exami- 
nation of one of the xvitnesscs for the prosecution, that J. S. was 
employed by the provsccutor for the jjuqiose of procuring and exa- 
mining evidence and witnesses in support of the indictment, the 
defendant cannot give evidence of J. S.’s having offered a bribe to 
a certain person, to induce him to give evidence touching the matter 
of the indictment, unless such personAave been examined as a wit- 
ness. The Quern's case^ 2 Brod. d B. 302. 

Re-e.rami nation ,'] — If any new fact arise out of the cross-examina- 
tion. the witness may be examined as to it by the counsel who first 
examined him. In the same manner he may be re-examined when 
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necessary, in order to explain any part of his crosa-examination. In 
The Queen's case, it was holden, that if a witness, upon his cross- 
examination, admit his having used certain exprci^sions in a conver- 
sation with a person not a party to the cause, the opposite counsel, in 
re-examining the witness, is coniined to such questions as may elicit 
the meaning of tlie expressions, and the motives of the witness for 
using them. But wliere a witness deposes to certain expressions being 
used by a party to the cause, the counsel for that party is entitled to 
re-examine tlie witness as to the whole of the conversation in which 
the expressions occurred ; because the expressions are given in evi- 
dence, in such a case, as an admission of the party, and the whole of 
his admission should be taken together. 2 Jirod. d) /?. 204. If a 
witness whose name is on the back of the indictment be called merely 
to allow the prisoner to cross-examine him, any question put by the 
prosecutor’s counsel afterwards must be considered as a re-examina- 
tion, and nothing can be asked which does not mdse out of the cross- 
examination. R. V. Bccdty^ 4 C. cf* 220. 
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Sect. 1. 

LARCENY. 


Statutes. 

24 rf; 2.5 Viet. c. 9G, s. 2 — Distinction hetioeen Grand and- Petty Lar- 
ceny abolished .'] — Every larceny, whatever be the value of the proj»erty 
stolen, shall be ileeined to be of the same nature, and shall be subject 
to the same incidents in all respects, as grand larceny was before" the 
2 1st daj' of June, 1827 [/. e. before the passing of the 7 & 8 Geo. 4, 
c. 29, of the second section of which statute this clause is a re-cnact- 
ment] ; and every court, whose power as to the trial of larceny was 
before that time limited to petty larceny, shall have power to try 
every case of larceny, the punishment of which cannot exceed the 
punishment hereinatler mentioned for*^imple larceny, and also to try 
all accessories to such larceny. 

Sect. 4 — Pimishment for Simple Larceny ,] — ^Whosoever shall be 
convicted of simple larceny, or of any felony hereby made punish- 
able like simple larceny, sh^l (except in the cases hereinafter other- 
wise provided for) be liable, at the aiscretion of the court, to be kept 
in penal servitude for the term of three years, or to bo imprisoned for 
any term not exceeding two years, with or without hard labour, and 
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with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 

Sect. 3 — Larceny by Bailees.'] — Whosoever, being a bailee of any 
chattel, money, or valuable security, shall fraudulently take or convert 
the same to his own use, or the use of any person other than tl\e 
owner thereof, although he shall not break bulk or otlierwise deter- 
mine the bailment, he shall be guilty of larceny, and may be con- 
victed thereof on an indictment for larceny ; but this section shall not 
extend to any offence punishable on summary conviction. 

Sect. 1 — Interpretation of Terms — Valuable Security — Property .] — 
In the interpretation of this act, the term “valuable security” shall 
include any order, exchequer acquittance, or other security whatso- 
ever entitling or evidencing the title of any person or body corporate 
to any share or interest in any public stock or fund, whether of the 
United Kingdom, or of Great Britain or of Ireland, or of any foreign 
state, or in any fund of any body corporate, cor#j)any, or society, 
whether within the United Kingdom or in any foreign state or 
country, or to any deposit in any bank, and shall also include any 
debenture, deed, bond, bill, note, warrant, order, or other security 
whatsoever for money or for ])ayment of money, whether of the 
United Kingdom, or of Great Britain, or of Ireland, or of any foreign 
state, and any document of title to lands or goods as hereinbefore 
defined ; 

The term “ pro])erty” shall include every description of real and 
personal pro])crty, money, debts, and legacies, and all deeds and 
instruments relating to or evidencing the title or right to any property, 
or giving a right to recover or receive any money or goods, and shall 
also include, not only such property as shall have been originally in 
tim possession or under the control of any party, but also any pro- 
perty into or for which the same may liave been converted or 
exchanged, and any thing acquired by such conversion or exchange, 
wliether immediately or otherwise. 

14 if* 15 T7c^ c. lOf), 8. 5 — Indictruent.] — In any indictment for 
stealing, embezzling, destroying, or concealing, or for obtaining by 
false pretences, any instrument, it shall be sufficient to describe 
such instrument by any name or designation by which the same may 
be usually known, or by the purport thereof, without setting out any 
copy or fac simile thereof, or otherwise describing the same or 
the value thereof. [See also 24 25 Viet. c. 98, ss. 42, ^^^post^ tit. 

“ Forgery.”] 

Sect. 7.] — In all other cases wherever it shall be neccssaiy to make 
any averment in any indictment as to any instrument, whether the 
same consists wholly or in part of writing, print, or figures, it shall be 
sufficient to describe such instrument by any name or designation by 
which the same may be usually known, or by the i>ui*j)ort thereof, 
without setting out any copy or fac simile of the whole or any part 
thereof. 

Se/;t. 9 — Convictim for attempting to commit Offence charged .] — ^And 
whereas offenders often escape conviction by reason that such persons 
ought to have been charged with attempting to commit offences, 
and not with the actual commission thereof ; lor remedy thereof be it 
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enacted, that if, on the trial of any person charged with any felony 
or misdemeanor, it shall appear to the jury upon the evidence that 
the defendant did not complete the offence charged, but that he was 
guilty only of an attempt to commit the same, such person shall not 
by reason thereof be entitled to be acquitted, but the jury shall be at 
liberty to return as their verdict that the defendant is not guilty of 
the felony or misdemeanor charged, but is guilty of an attempt to 

commit the same, and thereupon such person shall be liable to be 
punished in the same manner as if he had been convicted upon an 
indictment for attempting to commit the particular felony or misde- 
meanor charged in the said indictment ; and no person so tried as 
herein lastly mentioned shall be liable to be afterwards prosecuted 
for an attempt to commit the felony or misdemeanor for which he 
was so tried. 

Sect. 12 — Conviction, for Felony on Indictment for Misdemeanor .'] — 
If, upon the trial of any person for any misdemeanor, it shall appear 
that the facts givtn in evidence amount in law to a felony, such per- 
son shall not by reason thereof be entitled to be acquitted of such mis- 
demeaiior ; and no person tried for such misdemeanor shall be liable 
to be afterwards jirosecuted for felony under the same facts, unless 
the court before which such trial may be had shall think fit, in its 
discretion, to discharge the jury from giving any verdict upon such 
trial, and to direct such person to be indicted for felony, in which case 
such person shall be dealt with in all respects as if he had not been 
put upon his trial for such misdemeanor. 

Sect. 18 — ImUctment — Coin and Bank-notes.] — In every indictment 
in which it shall be necessary to make any averment as to any 
money or any note of the Bank of England, or any other bank, it shall 
be sufficient to describe such money or bank-note simply as money, 
without specifying any particular coin or bank-note ; and such alle- 
gation, so far as regards the description of the ])roperty, shall be sus- 
tained by proof of any amount of coin or of any bank-note, although 
the i)articular species of coin of which such amount was composed, or 
the ])articular nature of the bank-note, shall not be j)roved ; and in 
cases of embezzlement, and dbtaining money or bank-notes by false 
pretences, by proof that the offender embezzled or obtained any piece 
of coin or any bank-note, or any portion of the value thereof, although 
such piece of coin or bank-note may have been delivered to him in 
order that some part of the value thereof should be returned to the 
party delivering the same, or to any other person, and such part shall 
have been returned accordingly. 

Sect. ‘Indictment — Venue.] — It shall not be necessary to state 

any venue in the body of any indictment, but the county, city or 
other jurisdiction named in the margin thereof shall be taken to be the 
venue for all the facts stated in the body of such indictment ; provided, 
that in cases where local description is or hereafter shall be required, 
such local description shall be given in the body of the indictment ; 
and provided also, that where an indictment for an offence committed 
in the county of any city or town corporate shall be preferred at the 
assizes of the adjoining county, such county of the city or town shall 
be deemed the venue, and may either be stated in the margin of the 
indictment, with or without the name of the county in which the 
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offender is to be tried, or be stated in the body of the indictment by 
way of venue. 

Sect SO’^lnterpretatimi of Terms — Property,'] — In the construction 
of this act, the word “ indictment” shall be understood to include 
“information,” “inquisition,” and “presentment,” as well as in- 
dictment, and also any “ plea,” “ replication.” or other pleading, and 

any Nisi Prtus record \ and the terms “ finding of the indictment’* 
shall be understood to include “ the taking of an inquisition,” “ the 
exhibiting of an information,” and “ the making a presentment and 
wherever in this act, in describing or referring to any person or party, 
matter or thing, any word importing the singular number or masculine 
gender is used, the same shall be understood to include and shall be 
applied to several persons and parties rfis well as one person or party, 
and females as well as males, and bodies corporate as well as indivi- 
duals, and several matters and things as well as one matter or thing ; 
and the word “ ]in)porty” shall be understoo<l to include goods, chat- 
tels, money, valuable securities, and every other matter or thing, 
whether real or pi‘rsonal, upon or with respect to which any offence 
may be committed. 

24 ((' 25 Virt. c. Of), .<?. 5 — Several Comt/s for <11 jf event Jjarcen\v»^ — It 
shall be lawful to insert several counts in the same indictment against 
the same person for any number of distinct acts of stealing, not 
exceeding three, which may have been committed by him against the 
same person witliin the space of six months from the lirst to the last 
of such acts, and to proceed thereon for all or any of them. 

Sect 6 — Eleetlon?^ — If, upon the trial of any indictment for larceny, 
it shall aj)pear that tlie property alleged in such indictment to have 
been stolen at one time was taken at different times, the ]»roseeutor 
shall not by reason thereof lx* nxpiired to elect upon wddeh taking ho 
will ]»roceed, unle>s it shall .appear that then* were more than three 
takings, or that more than the space of six months (‘lapsed between 
the tirst and the last of such takings ; and in either of such last- 
mentioned cases the ])roseeutor shall be ro(piired to elect to j)roeeed 
for such number of takings, m^t exceeding three, as apjx'ar to have 
taken place w ithin the period of six months from the first to the last 
of such takings. 

Sect. 7 — Larceny after previous Conviction for Felony.] — Wlioso- 
ever shall commit the offence of simple larceny after a previous con- 
viction for felony, whether such conviction sluill have taken place upon 
an indictment, or under the j>rovisions of the act passed in the session 
held in tlie eighteenth and nineteenth years of Queen Victoria, chap- 
ter one hundred and twenty-six, shall ue liable, at the discretion of the 
court, to be kept in penal servitude for any term not exceeding ten 
years and not less than three years, — or to be imf)risonod for any term 
not exceeding two years, with or without hard labour, and with or 
without solitary confinement, and, if a male under the age of sixteen 
years, with or without whipping. 

Sect. 8 — Larceny after Conviction of an indictahle Misdemexmor 
under this Act] — Whosoever shall commit the offence of simple lar- 
ceny, or any offence hereby made punishable like simple larceny, after 
having been previously convicted of any indictable misdemeanor pu- 
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nishable under this act, shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding seven years 
and not less than three years, — or to be imprisoned for any terra not 
exceeding two years, with or without hard labour, and with or without 
solitary confinement, and, if a male under the age of sixteen years, 
with or without whipping. 

Bed, 9 — Larceny after two summary Convictions.'] — Whosoever shall 
commit the offence of simple larceny, or any offence hereby made 
punishal)le like simple larceny, after having been twice summarily 
convicted of any of the offences punishable upon summary conviction, 
under the provisions contained in the act of the session held in the 
seventh and eight years of King George the fourth, chapter twenty- 
nine, or the act of the same session, chapter thirty, or the act 
of the ninth year of King George the fourth, chapter fifty-five, 
or the act of the same year, chapter fifty-six, or the act of the 
session held in the tenth and eleventh years of Queen Victoria, 
chapter eighty-two, or the act of the session held in the eleventh and 
twelfth years of Queen Victoria, chapter fifty-nine, or in sections 
three, four, five, and six of tlie act of the session held in the fourteenth 
and fifteenth years of Queen Victoria, chapter ninety-two, or in this 
act, or the act of the session, intituled ** An Act to consolidate and 
amend the Statute Law of Itingland and Indand relating to malicious 
Injuries to Property,” (whether each of the convictions shall have 
been in respect of an ofience of the same description or not, and 
whether such convictions or either of them shall have been or shall 
he before or after the passing of this act,) shall be guilty of felony, 
and being convicted thereof shall bo liable, at the discretion of the 
court, to bo kept in penal servitude for any term not exceeding seven 
years and not loss than three years, — or to be imprisoned for any term 
not exceeding two years, with or without hard labour, and with or 
without solitary confinement, and, if a male under the age of sixteen 
years, with or without whiiiping. 

Bed, 72 — No Acquittal if Emhczzlement iiroved.] — Post^ tit, “ Em- 
hezzlement.'^ 

Sect. lO^^Apprehension of Offenders.]-^ATiy person found com- 
mitting any offence punishable, either upon indictment or upon 
summary conviction, by virtue of this act, except only the offence of 
RUgUiig in the daytime, may be immediately apprehended without a 
warrant by any person, alid forthwith taken, together with such 
property, if any, before some neighbouring justice of the peace, to be 
dealt with according to law ; and if any credible witness shall prove 
upon oath before a justice of the peace a reasonable cause to suspect 
that any person has in his possession or on his premises any property 
whatsoever on or with respect to which any offence, punishable either 
upon indictment or upon summary coi^viction by virtue of this act, 
sh^ have been committed, the justice may grant a warrant to search 
for such property as in the case of stolen goods ; and any person to 
whom any property shall be offered to be sold, pawned, or delivered, 
if he shidl have reasonable cause to suspect that any such offence has 
been committed on or with respect to such property, is hereby 
authorized, and, if in his power, is required, to apprehend and forth- 
witli to take before a justice of the peace the party offering the same, 
together with such property, to be aealt with according to law. 
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Sect 104.] — Any constable or peace officer may take into custodjr, 
without warrant, any person whom he shall find lying or loitering m 
any highway, yard, or other place, during the night, and whom he 
shall have good cause to suspect of having committed, or being 
about to commit, any felony against this act, and shall take such 
person, as soon as reasonably may be, before a justice of the peace, 
to be dealt with according to law. 

Sect 109 — Summary Conviction a Bar to other Proceedings.']-^!^ 
case any person convicted of any offence punishable upon summary 
conviction by virtue of this act shall have paid the sum adjudged to 
be paid, together with costs, under such conviction, or shall have 
received a remission thereof from the crown, or from the lord 
lieutenant or other chief governor in Ireland, or shall have suffered 
the imprisonment a\varded for nonpayment thereof, or the imprison- 
ment adjudged in the first instance, or shall have been so disdiarged 
from his conviction by any justice as aforesaid, in every such case he 
shall be released from all further or other proceedings for the same 
cause. 

Sect 114 — Venm ^ — If any person shall have in his possession in 
any one part of the United Kingdom any chattel, money, valuable 
security, or other proj)erty whatsoever, which he shall have stolen or 
otherwise feloniously taken in any other part of the United Kingdom, 
he may be dealt with, indicted, tried, and punished for larceny or theft 
in that part of tlio United Kingdom where he shall so have such pro- 
perty, in the same manner as if he had actually stolen or taken it in 
that part ; and if any person in any one part of the United Kingdom 
shall receive or liave any chattel, money, valuable security, or othet 
property whatsoever wdiich shall have been stolen or otherwise felo- 
niously taken in any other part of the United Kingdom, such person 
knowing such property to have been stolen or otherwise feloniously 
taken, he may be dealt wdth, indicted, tried, and punished for such 
offence in that part of the United Kingdom wlierc he shall so receive 
or have such property, in the same manner as if it had been originally 
stolen or taken in that part. 

Sect 115 — Offences committed within Jurisdiction of Admiralty .] — 
All indictable offences mentioned in this act which shall be committed 
within the jurisdiction of the admiralty of England or Ireland shall 
be deemed to be offences of th§ same nature, and liable to the same 
punishments, as if they had been committed upon the landdii England 
or Ireland, and may be dealt with, inquired of, tried, and determined 
in any county or place in which the offender shall be apprehended or 
be in custody ; and in any indictment for any such offence or for being 
an accessory to any such offence the venue m the margin shall be the 
same as if the offence had been committed in such county or place, 
and the offence itself shall be Averred to have been committed “on the 
high seas f provided, that nothing herein contained shall alter or affect 
any of the laws relating to the government of her Majesty’s land or 
naval forces. 

Sect 116 — Indictment for subsequent Offence .] — In any indictment 
for any offence punishable under this act, and committed after a pre- 
vious conviction or convictions for any felony, misdemeanor, or offence 
or offences punishable upon summary conviction, it shall be sufficient, 
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after charging the subsequent offence, to state that the offender was 
at a certain time and place or at Certain times and places cobvicted 
of felony, or of an indictable misdemeanor, or of an offence or offences 
punishable upon summary conviction, (as the case may be,) without 
otherwise describing the previous felony, misdemeanor, offence or 
offences ; and a certificate containing the substance and effect only 
(omitting the formal part) of the indictment, and conviction for the 
previous felony or misdemeanor, or a. copy of any such summary con- 
viction, purporting to be signed by* the clerk of the court or other 
officer having the custody of the records of the court where the of- 
fender was first convicted, or to which such summary conviction shall 
have been returned, or by the deputy of such clerk or officer, (for 
which certificate or copy a fee of five shillings and no more shall be 
demanded or taken,) shall, upon proof of the identity of the person 
of the offender,, be sufficient evidence ef such conviction, without 
proof of the signature or official character of the person appearing to 
have signed the same ; and the proceedings upon any indictment for 
committing any offence after a previous conviction or convictions shall 
be as follows ; (that is to say,) the offender shall, in the first instance, 
bo arraigned upon so much only of the indictment as charges the sub- 
sequent offence, and if he plead not guilty, or if the court order a 
plea of not guilty to be entered on his behalf, the iury shall be charged, 
in the first instance, to inquire concerning such subsequent offence 
only: and if they find him guilty, or if on arraignment he. plead 
' guilty, he shall then, and not before, be asked whether he had been 
previously convicted as alleged in the indictment, and if he answer 
that he had been so previously convicted the Court may proceed to 
sentence him accordingly, but if he deny that he had been so pre- 
viously convicted, or stand mute of malice, or will not answer directly 
to such question, the jury shall then be charged to inquire concerning 
such previous conviction or convictions, and in such case it shall not 
be necessary to swear the jury again, but the oath already taken by 
them shall for all purposes be deemed to extend to such last-mentioned 
inquiry : jirovided, that if upon the trial of any person for any such 
subsequent offence such person shall give evidence of his good cha- 
racter, it shall be lawful for the prosecutor, in answer thereto,, to give 
evidence of the conviction of such person for the previous offence or 
offences before such verdict of guilty shall be returned, and the jury 
shall inquire concerning such previous conviction or convictions at 
the same time that they inquire concerning such subsequent offence. 

jSeef. llT^jFine ami ffuretm .] — ^Wfienever any person shall be con- 
victed of any indictable misdemeaiior punishable under this act, the 
court may, if it shall think fit, in addition to or in lieu of any of the 
punishments by this act authorized, fine the offender, and require him 
to enter into lus o>vn recognizances and to find sureties, both or either, 
for keeping the peace and being of g66d behaviour ; and in case of 
any felony punishable under this act tlie court may, if it shall think 
fit, require the offender to enter into his own recognizances, and to 
find sureties, both or either, for keeping the peace, in addition to any 
punishment by this act authorized : providea, that no person shall be 
imprisoned under this clause for not finding sureties for any period 
exceeding one year." 

Sect 118 — Place and Mode of Imprieonment for Larcenies^ afc.l — 
Whenever imprisonment with or without hard labour may be awarded 
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for any indictable offence under this act, the court may sentence the 
offender to be imprisoned, or to be imprisoned and kept to hard 
labour in the common gaol or house of correction. 

Sect 119-^Solitary Confinement and -Wlienever solitary 

confinement may be awarded for any inaictable offence under this 
act, the court may direct the offender to be kept in solitary confine- 
ment for any portion or portions of his imprisonment, or of his 
imprisonment with hard labour, not exceeding one mouth at any one 
time, and not exceeding three months in any one year ; and 'whenever 
whipping may be awarded for any indictable offence under this act, 
the court may sentence the offender to be once privately whipped, 
and the number of strokes and the instrument with which they snail 
be inflicted shall be specified by the court in the sentence. 

Sect. 121 — Costs."] — Tlie court before which any indictable mis- 
demeanor against this act shall be prosecuted or tried may allow the 
costs of the prosecution in the same manner as in cases of felony ; 
and every order for tlie payment of such costs shall be made out, and 
the sum of money mentioned therein paid and repaid, upon the same 
terms and in the same manner in all respects as in cases of felony. 

1 & % G. 4, c. 28, 10 — Where the Convict is under a imvious Sen- 

tence .] — Wherever sentence shall be passed for felony on a person 
already imprisoned under sentence for another crime, it shall bo 
lawful for the court to award imprisonment for the subsequent offence, 
to commence at the expiration of the imprisonment to which such 
person shall have been previously sentenced ; and wliere such person 
shall be already under sentence, either of imprisonment or of trans- 
portation [penal servitude], the court, if empowered to pass sentence 
of transportation [penal servitude], may award such oentcnce for the 
subsequent offence, to commence at the expiration of the imprison- 
ment or transportation [penal servitude] to which such person shall 
have been previously sentenced, although the aggregate term of 
imprisonment or transportation [penal servitude] resi)ectively may 
exceed the term for which either of those punishments could be 
otherwise aw’arded. 

20 & 21 Vici. c. 3, s. 2 — Penal Serviixule instead of Transportation .'] — 
After the commencement of this aet [Ist July, ifeV], no person shall 
be sentenced to transportation ; and any person who, if this act and the 
said act had not been passed, might have beefi sentenced to trans- 
portation, shall, after the commencement of this act, be liable to bo 
kept in penal servitude for a tertn of the same duration as the term of 
transportation to which such person would have been liable if the said 
act and this act had not been passed ; and in every case where, at the 
discretion of the court, one of any two’ or more terms of transpor- 
tation might have been awarded, the court shall have the like discre- 
tion to award one of any two or more of the terms of penal servitude 
wliich are hereby authorized to be awarded instead ot such terms of 
transportation : provided always, that any person who might at the 
discretion of the^court have been sentenced either to transportation 
for any term or to any period of imprisonment, shall be liable at the 
discretion of the court to be sentenced either to penal servitude for 
the same term, or to the sante period of imprisonment ; and in any 
case in wMch before the passing of the said act sentence of seven 
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years’ transportation might have been passed, it shall be lawful for 
the court in its discretion to pass a sentence of penal servitude of not 
less than three years. 

Sect 3 ' — Conveyance of Convicts beyond the — Any person now 

or hereafter under sentence or order of penal servitude may, during 
the term of the sentence or order, be conveyed to any place or places 
beyond the seas to which offenders un'der sentence or order of trans- 
portation may. be conveyed, or to any place or places beyond the seas 
which may be hereafter i^pointed as herein mentioned ; and all acts 
and provisions now applicable to and for the removal and transpor- 
tation of offenders under sentence or order of transportation to and 
from any places beyond the seas, and concerning their custody, ma- 
nagement, and control, and the property in their services, and the 
punishment of such offenders if at large without lawful cause before 
the expiration of their sentence, and all other provisions now appli- 
cable to and in the case of persons under sentence or order of trans- 
j)ortation, shall apply to and in the case of persons under sentence or 
order of penal servitude, as if they were persons under sentence or 
order of transportation. 

Sect. 6 — Tnterjyretaiion of Terms .'] — Where in any enactment now 
in force the expression “ any crime punishable with transportation,” 
or iuiy expression of the like import, is used, the enactment shall be 
construed and take effect as applicable also to any crime punishable 
with penal servitude. 

Se^f. 7 — Acts to he rend toffcther .] — The said act of the IGth & 17th 
years of her Majesty and this act shall be read and construed toge- 
ther as one act. 

16 17 Viet. c. 99, 8. 6 — Place and Mode of Confinement — Hard 

Xfuftoitr.] — Every person who under this act shall be sentenced or 
ordered to be kept in penal servitude may, during the term of the 
sentence or order, be confined in any such prison or place of confine- 
ment in any part of the United Kingdom, or in any river, port, or 
harbour of the United Kingdom, in which persons under sentence or 
order of transportation may now by law be confined, or in any other 
prison in the United Kingdom, or in any part of her Majesty’s domi- 
nions beyond the seas, or in any port or harbour thereof, as one of her 
Majesty’s principal Secretaries of State may from time to time direct ; 
and such person may during such term be kept to hai'd labour, and 
otherwise dealt with in all respects as persons sentenced to transpor- 
tation may now by law be dealt with while so confined. 

18 19 Viet c. 126, 8. 1 — Summary Jurisdiction in certain Lar- 

cenies.] — W^here any person is charged before any justices of the 
peace assembled at such petty sessions as hereinafter provided with 
having committed simple larceny, and the value of the whole of the 
property alleged to have been stolen does not, in the judgment of 
such justices, exceed five shillings, or wdth having attempted to 
commit larceny from the person, or simple larceny, it shall be lawful 
for such justices to hear and determine the charge in a summary 
way, and if the person charged shall confess the same, or if such 
justices, after hearing the whole case for the prosecution and for the 
defence, shall find the charge to be proved, then it shall be lawful 
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for such justices to convict tlie person charged, and commit him to 
tiie common gaol or house of correction, there to be imprisoned, with 
or without hard labour, for any period not exceeding three calendar 
months, and if they tiud Ihe offence not proved they shall dismiss the 
charge, and make out and deliver to the person charged rf certilicatc 
under their hands, stating the fact of such dismissal ; and every such 
conviction and certificate respectively may be in the forms (A.) and 
(B.) in the schedule to this act, or to the like effect : Provided 
always, that if the person charged do not consent to have the case 
heard and determined by such justices, or if it appear to such justices 
that the offence is one which, owing t^ previous conviction of the 
person charged, is punishable by law with transportation or penal 
servitude, or if such justices be of opinion that the charge is, from 
any other circumstances, fit to be made the subject of prosecution by 
indictment, rather than to be disposed of summarily, such justices 
shall, instead of summarily adjudicating thereon, deal with the case 
in all respects as if this act had not been passed : Provided also, that 
if upon the hearing of tlie charge such justices shall be of opinion 
that there are circumstances in the case wliich render it inexpedient 
to inflict any punishment, they shall have power to dismiss the person 
charged, without proceeding to a conviction. 

2 — Coment of Accused necessary to Summary Determination 
of Charyc .'] — Where the justices before whom any person is charged 
as aforesaid propose to dispose of the case summarily under the fore- 
going jirovisions, one of such justices, after the examinations of all 
tlie witnesses for the prosecution have been completed, and before 
calling nj)t)n the p(!rson charged for any statement which he may 
"wish to make, shall state to such person the substance of the charge 
against him, and shall then say to him these words, or words to the 
like effect : “ Do you consent that the charge against you shall be 
tried by us, or do you desire that it shall be sent for trial by a jury 
at the sessions or assizes ” (as the case may be) ; and if the person 
charged shall consent to the charge being summarily tried and 
determined ?is aforesaid, then the justices shall reduce the charge 
into writing, and read the same to such person, and shall then ask 
him whether he is guilty or not of such charge ; and if such person 
shall say that he is guilty, the justices shall then proceed to pass 
such sentence upon liira as may by law be passed, subject to the 
provisions of this act in respect to such offence ; but if the person 
charged shall say that he is not guilty, the justices shall then inipiire 
of such person whether he has any defence to make to such charge, 
and if he shall state that he has a defence, the justices shall hear such 
defence, and then proceed to dispose of the case summarily. 

Sect. 3 — Summary Jurisdiction in Caseys of Persons pUadiny Guilty 
to certain Larcenies .'] — Where any person is charged before any 
justices at such petty session^as aforesaid with simple larceny (the 
property alleged to have been stolen exceeding in value five shillings), 
or stealing fi*om the person, or larceny as a clerk or servant, and the 
evidence, when the case on the part of the prosecution has been com- 
pleted, is, in the opinion of such justices, sufficient to put the person 
charged on his trial for the offence with which he is chargea, such 
justices, if the case appear to them to be one which may properly be 
disposed of in a summary way, and may be adequately punished by 
virtue of the powers of this act, shall reduce the charge into writing, 
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and shall read it to the said person, and shall then ask him whether 
he is guilty or not of the charge ; and if such person shall say that 
he is guilty, such justices shall thereupon cause a ydea of guilty to 
be entered upon the proceedings, and shall convict him of such offence, 
and commit him to the common gaol or house of correction, there to 
be imprisoned, witli or without hard labour, for any term not exceed- 
ing six calendar months ; and every such conviction may be in the 
form (C.) in ‘the schedule to this act, or to the like effect : Provided 
always, that tli^ said justices, before they ask such person whether 
he is guilty or not, shall ei^lain to him that he is not obliged to 
plead or answer before theivat all, and that if he do not i)lead or 
answer before them he will be committed for trial in the usual course. 

Sect. 4 — Defence hj Counsel or Attorney.'] — In every case of sum- 
mary proceeding under this act, the person accused shall be allowed 
to make his full answer and defence, and to havf all witnesses 
examined and cross-examined by counsel or attorney. 

Sect. 5 — Power of Remaml^ — Where any person is charged before 
any justice or justices with any offence mentioned in this act, and 
in the opinion of sucli justice or justices the case may be proper to 
bo diH})osed of by justic(^s in petty sessions under this act, tlie justice 
or justices before whom such person is so charged may, if he or they 
sec fit, remand such person for further examination to the next petty 
sessions, in like manner in all respects as a justice or justices are 
authorized to remand a party accused under the act 11 d; 12 Viet, 
c. 42, s. 21, or under the Petty Sessions Act {Ireland)^ 1851, s. 14. 

Sect. 6 — Forfeited llecognizmices.] — If any person suffered to go at 
large ujjon entering into such recognizance as the justice or justices 
iire autliorized under the last-mentioned act to take, on the remand 
of a party accused, do not afterwards appear pursuant to such recog- 
nizance, then the justices before whom he ought to have appeared 
shall certify (under the hands of two of them) on the back of the 
recognizance, to the clerk of the peace of the countv or place, the 
fact of such non-appearance, and such recognizance shall be proceeded 
upon in like manner as other recognizances, and such certificate shall 
be deeinc<l sufficient primd facie evidence of such non-appearance. 

Sect. 7 — Cimrictions (md Acgiuttals^ how proved.] — The justices 
adjudicating under this act shall transmit the conviction, or a dupli- 
cate of a certiticate of dismissal, with the written charge, the depo- 
sitions of the witnesses for the prosecution and for the defence, and 
the statement of the accused, to the next court of general or quarter 
sessions for the county or place, there to be kept by the proper officer 
among the records of the court ; and a copy of such conviction, or of 
such certificate of dismissal, certified by the proper officer of the 
court, or proved to be a true copy, shall be sufficient evidence to 
prove a conviction or dismissal for the offence mentioned therein in 
any legal proceeding whatever. 

Sect. 8 — Restitution of Property stolen.] — It shall be lawful for the 
justices, by whom any person is convicted under this act to order 
restitution of the property stolen, taken or obtained by false pretences, 
in those cases in which tne court before whom the person convicted 
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would have been tried but for this act may be by law autliorized to 
order restitution. 

Bed. 9 — Petty Sessions to he open Courts .^ — Every petty sessions 
for the purposes of this act shall be an open public court, and shall 
be the petty sessions holden for a petty sessional division [but this 
provision is not to apply to petty sessions holden in or for the liberties 
of the cinque ports «)r any part thereof, or to any other liberty or place 
not forming and not being within a petty sessional dhdsion ; 19 tC* ‘20 
Viet. r. 118, .V. 1] j and a written or printed notice of the days and 
hours for hohling such petty scssiouH shall be posted or affixed by the 
clerk to the justice of petty sessions upon the outside of some con- 
spicuous part of the building or place where the sSme are held. 

Sect. 11 — Effect of Conviction.'] — Every conviction by justices in 
}»etty sessions under this act shall have tfic same ellect as a conviction 
upon indictment for the same offence would liavc had, save that no 
conviction under this act shall be attended with any forfeiture. 

Sect. 12 — Proceedings a liar to further Prosecution.] — Every 
person who obtains a certificate of dismissal or is convicteil under 
tliis act shall bi- released from all further or other criminal proceed- 
ings for the same cause. 

Sect. El — Proceedings not to he quashed for vmnt of Form .] — No 
conviction, sentence, or proceeding under this act shall be quashed 
for want of form ; and n<» warrant of commitment upon a conviction 
shall be held void by reasem of any defect therein, if it be therein 
alleged that the offender has been convicted, and there be a good 
and valid conviction to sustain the same. 

Sect. 14 — Payment of K.rjtenses.] — Where any charge is summarily 
adjudicated u]»on under this act. or an offender is under this act con- 
victed by justices in petty sessions upon a plea of “ guilty,” it shall 
be lawful for the justices by whom such charge has been adjudicated 
upon or oflender convicted, upon the re(juest of any person who has 
jireferred the charge, or ajipeared to prosecute or give evidence 
against the person charged, if such justices think fit so to do, to grant 
a certificate to such jierson of the. amount of the conqiensation wdiich 
such justices may deem reasonable for his exjie.nses, trouble and loss 
of time therein, subject nevertheless to the regulations made, or to be 
made as hereinafter mentioned : and every such certificate shall, 
wdien granted in England, have the eftect oi an order of court for the 
payment of the ex})enses of a prosecution made under the act 7 (}. 4, 
c. G4, and the acts amending the same, and when granted in Ireland 
shall have the effect of an order of court for the payment of the 
expenses of a prosecution made under the act 55 G. 3, c. 91, and the 
acts amending the same ; and the amount mentioned in such certifi- 
cate shall be paid in like manner as the monc.y mentioned in such 
order of court ; and all certificates to be granted under this act shall 
be subject to the like regulations made or to be made in relation 
thereto, as the certificates mentioned in the said act of 7 G. 4, to be 
granted by examining magistrates, are or may be subject to under 
the act 14 15 Viet. c. 55 : Provided also, that the amount of the fees 

payable to the clerks of the magistrates in petty sessions, in respect 
of any proceeding under this act, and of the fees payable to the clerks 
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of the peace for filing the depositions, conviction, or certificate of dis- 
missal aforesaid, and of all such expenses of apprehending the person 
charged, and detaining him in custody, and of such other expenses as 
are now by law payable when incurred before a commitment for trial, 
may be added to the certificate for compensation aforesaid, and paid 
in the like manner. 

17 — Not to affect Juvenile Offenders Acts.'] — Nothing in this 
act shall affect the provisions of the act 10 11 Viet. c. 82, “ for the 

more speedy trial and punishment of Juvenile Offenders,” or of the 
act 13 14 Viet. c. 37, “ for the further extension of Summary Juris- 

diction in Cases ofjliarcenv,” or of the Summary Jiffisdiction {Ireland) 
Act, 1851 ; and this act shall not extend to persons punishable under 
the said acts, so far as regards offences for which such persons may 
be punished thereunder. 

Sect. 23 — Interpretation of Terms.'j — In the interpretation of this 
act, “ county” shall be construed to include riding, parts, liberty and 
division of a county ; “ borough” to include city, county of a city or 
town, and town corporate ; “ property” to include everything included 
under the words “ chattel, money, or valuable security,” as used in 
the act 7 8 fr. 4, e. 29 ; and in the case of any ‘‘ valuable security,” 

the value of the sliare, interest or deposit to which the security may 
relate, or of the money due thereon or secured thereby, and remaining 
unsatisfied, or of the goods or other valuable thing mentioned in the 
warrant or order, shall be deemed to be the value of such security. 

17 18 Viet. c. 86, s. 2 — Confinement of Juvenile Offenders in 

Reformatory Sehooh.'] — Whenever, after the passing of this act, any 
person under the age of sixteen years shall be convicted of any offence 
jmnishable by law, either upon an indictment or on summary con- 
viction before a})olice magistrate of the metropolis or other stipendiary 
magistrate, or before two or more justices of the peace, or before a 
sheriff or magistrate in KScotland, then and in every such case it shall 
be law'ful for any court, judge, police magistrate of the metropolis, 
stipendiaiy magistrate, or any two or more justices of the peace, or in 
Scotland for any sheriff or magistrate of a liurgh or police magistrate, 
before or by whom such offender shall be so convicted, in addition to 
the sentence then atid there passed as a punishment for his offence, to 
direct such offender to be sent, at the expiration of his sentence, to 
one of the aforesaid rcformatoiy schools s. 1), to be named in such 
direction, [os to which^ however, see 19 <(; 20 Viet. c. 109, ss. 1, 2], the 
directors or managers of which shall be willing to receive him, and to 
be there detained for a period not less than two years and not exceed- 
ing five years, and such offender shall be liable to be detained pur- 
suant to such direction : Provided always, that no offender shall be 
directed to be so sent and detained a? aforesaid, unless the sentence 
passed as a punishment for his offence, at the expiration of w^hich he 
is directed to be so sent and detained, shall be one of imprisonment 
for fourteen d^s at the least ; provided also, that the Secretary of 
State for the Home Department may at any time order any such 
offender to be discharged from any such school. 

Indictment. 

Suffolk, to wit : The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 
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Lord , three pwrs of shoes, one shirt, and one waistcoat, of the 

goods and chattels of J. N., feloniously did steal, take, and carry 
away ; against the peace of our lady the Queen, her crown and dig- 
nity. addition of die defendant^ allegatimi of place^ or statement 
of value is necessary. 14 & 15 Viet. c. 100, s. 24. 

If the defendant has been guilty of other distinct acts of stealing * 
{not exceeding three)^ committed by him against the same within 

the space of six calemtar months^ one or two other counts {as the case 
may be), in the following form, may be added : — And the jurors afore- 
said, upon their oath aforesaid, do further present, that the said J. S. 
afterwards, and within the space of six calendar months from the time 
of the committing of the said offence in the tirst count of this indict- 
ment charged and stated, to wit, on the first day of August, in the 
year afon^said, one silver sugar-basin and six silver tea-spnous, of 
the goods and chattels of the said , 1 . N., feloniously did steal, take, 
and carry away ; against the form of the statute in sucli case made 
and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

F'elony : itnprisonment not c^rreedhtg tioo years, with or ^oithoul hard 

labour, and u'ith or without solitary confinement ; 24 & 25 Viet. c. 9 (), 

8. 4 ; 87i<'k confinement not exceeding one 7nonth at any one time, nor 
three months in any one year ; Id. s. Ill) ; (tnd, if a male under sixteen 
years, with or without whippimj ; Id. s. 4 ; the offender, if sentenced to 
whipping, to he om c privately whipped, and, the number of sirohes, ami 
the instrument v:ith which they shall be inflicted, to he specified in the 
sentence ; Id. s. 119. If the defendant have previously hem twice cun- 
riefed summarihf umb r the 7 <0* 8 (I. 4, r. 29, the 7 <0 8 (r. 4, c. 30, the 
9 6^. 4, cc.Jjfj. 50, and 10 rD 1 1 Viet. c. 82, tlw 11 d) 12 Viet. e. 59, the 
14 <& 15 Viet. c. 92, or the 24 c£* 25 Viet. c. 97, he may have sentence of 
jyenal servitude for a term not exceeding seven nor less than three years. 
Jd. s. 9. uis to the statement and proof of the former convictions, see 
Id. s. 116. 

If the defendant he already inuler senthice of penal servitude w im- 
prisonrne.nt for orndher crime, the court may award the penal servitude 
or imprisonment for every subsequent felony to commence at the expi- 
ratoni of the penal servitude or imprisonment to which the prisoner was 
previously sentenced. 7 tb 8 G. 4, c. 28, s, 10. [This enaetnimt is 
applicable to all felonies, but will not he repeated after each sentence in 
the subsequent jkkjcs of this book.'] 

If it he pToved that the defemkint took the, pngnirty in question in 
any such manner as to amount in law to embezzlement, he shall mjt hf/ 
reason thereof be euiitled to he acquitted, hut the jury shall beat liberty 
to return as their verdict that the defendant is fwt guilty of larceny, hut 
is guilty of embezzlement, 24 & 25 Viet. c. 96, s. 72, ami he may he 
punished accordingly. But a gerV^al verdict of guilty cannot be sus- 
tained upon evidence of embezzlement only. lleg. v. Gorbuit, 1 Lears. 

dv B. C. a 166. 

[As to the punishment where the defendant is triable, awl is tried, 
fw pleads guilty, before justices in petty sessions, uwler the shit. IHdb 10 
Viet. c. 126, see ss. 1 and 3 of that act, ante, pp. 266, 267.] 

Evidence.^ 

J. >S.] — It is immaterial whether this be the correct name of the 

* The evidence is considered, through* memhered that accessories before the fact 
out tliis book, with reference to principal are now triable in all respects as principals: 
offender! : it is alway*, however, to be re- 24 4- 25 Viet. e. W, $. I, {ante, p. 9.) 
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defendant or not ; if he do not plead the misnomer in abatement, he 
waives all objection to the indictment for any error in this respect. 
The prosecutor has only to prove that the defendant is the person who 
actusdly committed the offence ; which is done either bjr identifying 
him as the party who committed it, or by circumstantial evidence. 
(^See ante^ p. 177.) 

Oti the first day of June, gfc.]— The time here stated need not be 

proved as laid : if the offence be proved to have been committed at 
any time before or after, provided it be some day before the finding 
of the indictment (ante,p. 177), and at any place within the county, 
or other extent of the court’s jurisdiction (ante, %). 178), it will be suffi- 
cient. Or, if it be proved that the larceny was actually committed 
by the defendant in another county, or in another part of the United 
Kingdom, and that he carried the goods at any distance of time 
through or into the county or otlier extent of the court’s jurisdiction, 
it will be sufficient ; unless the nature of the property be changed, 
and the indictment be for stealing the article in its original state. 
So, it will be sufficient if the offence be either begun or completed in 
the county in which the defendant is indicted ; or be committed within 
five hundi*ed yards of the boundary of such county. And where a 
larceny is committed on a person, or with resj)ect to j)roperty in or 
upon any coach, etc., jor vessel, during a journey or voyage, it will be 
sufficient if tlu^ coach or vessel, in the progress of the journey or 
voyage, passed through the county or by the boundary of the county 
in wliich the defendant is indicted. (Hee ante, p. 29.) 

Three Pairn of Shoes, efr.^ — The .species of goods must be proved 
as laid ; for instance, upon this indictment, if tlie prosecutor were to 
fail in proving that shoes, or a shirt, or a waistcoat, were stolen, the 
defendant must be ac(]uitted, although there were indisputable evi- 
dence of his having stolen otlier articles, unless the indictment were 
amended according to the evidence, under 14 cf* 15 Viet. c. 1(K), s. 1. 
(See ante, p. 185.) Jlut it is not necessary that the jirosecutor should 
prove all the articles mentioned in the indictment to have been stolen ; 
if ho prove the (Udendant to have stolen any one of them, (as, for in- 
stance, if he prove that the defendant .stole the waistcoat, or the shirt, 
or one pair of the shoes,) it will be .sufficient. (Ante, p. 181.) Goods 
may be described by the name by which they are known in trade ; as, 
for instance, a set of new handkerchiefs in the piece may be de.scribed 
as so many handkerchiefs, though they are not se])arated from each 
other, if the pattern designate each, and they are considered in trade 
as so many handkcrchiids. Ji. v. Nihbs, R. A R. 25. Uoin may be 
described simjdy as money, without specifying any particular coin, 
and the allegation will be sustaine# by proof of any amount of coin, 
though the particular species of coin of which such amount was com- 
posed shall not be proved. 14 & 15 Viet. c. 100, s. 18 (ante, pp. 181, 
260.) See Reg. v. Bond, 1 Den. C. C. 517. Ingots of tin, or a bar 
of iron, may be described as so many pounds weight of tin or iron ; 
but where an article has obtained, in common parlance, a name of its 
own, it would be wrong to describe it by the name of the material of 
which it is com]) 08 ed. Reg. v. Mansfield, C. d Mar. 140. An indictment 
for a larceny of live animals need not state them to be alive, because 
the law will presume them to be so, unless the contrary be stated ; 
but if, when stolen, the animals were dead, that fact must be stated ; 
for as the law would otherwise presume them to be alive, the variance 
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would be fatal, unless amended. R, v. Edwards, R. <5 R, 497 : R. v. 
Halloway, 1 C. & P. 198. See R. v. Willianis, 1 Mood. C, C. 107. But 
if an animal have the same appellation whether it be alive or dead, 
and it make no difference as to the charge whether it were alive or 
dead, it may be called, when dead, by the appellation applicable to it 
when alive ; and it need not be stated to be dead. R. v. Puckering, 
1 Mood. C. C. 242. Whore an indictment charged a defendant with 
Stealing “one bushel of chaff, one bushel of oats, and one bushel of 
beans,” and the evidence was that the articles were mixed together, 
Bayl^, J., held the description insufficient, and said that it should 
have been “ a certain mixture, consisting of one bushel of chaff,” etc. 
R. V. Kettle, 3 Chit Cr. L. 947. But in a recent case, Aldcrsim, B., 
doubted the propriety of tliis riding, and expressed an opinion, that 
although substances chemically mixed ought to be so described, sub- 
stances mechanically mixed ought to be described by the names ap- 
plicable to them before tlie mixture. Reg. v. Ihmd, 1 Den. C. C. 517. 

Before the stat. 14 tO 15 Viet c. llX), sh. lb, 17, where several 
articles were mentioned in the indictment, the prosecutor must have 
proved that they were all taken at the same time, or at several 
times so near to each other as to form parts of one (?ontinuing 
transaction ; otherwise the court would liave put the prosecutor 
to elect for which act of larceny he would i)ro8ecute, and obliged 
him to confine his evidence to that. R. v. Smitj^ Ry. d; M. 29b ; see 
R. V. Klli,s, f) R. d’r C. 145. The court, however, would not thus put 
the prosecutor to his election, merely because the goods might have 
been, and probably were, stolen at different times, if, from anything 
appearing in the case, it were not lmpr)ssible that they might all have 
been stolen at one time. R. v. Dunn. I Mood. C. C. 140 : Reg. v. 
Jlinley, 2 M. d* Roh. 524. (See ante, p. 01.) But it was enacted by 
the above statute (.s*. 1 0), and this enactment is repeated in the 24 w 
25 Viet. c. 90, H. 5, that it shall be lawful to insert several counts in 
the same indictment against the same person, for any number of dis- 
tinct acts of stealing, not excee<ling three, which may have been 
committed by him against the same person within the space of six 
months from the lirst to the last of such acts, and to proceed thereon 
for any or all of tluiiu. And by s. 0 of the latter, re-enacting ». 17 
of the former statute, if upon the trial of any indictment for larceny 
it shall ai»pear that the property alleged in such indictment to have 
been stolen at one time was taken at different times, the prosecutor 
shall not by reason thereof be rerpiired to elect upon which taking he 
will proceed, unless it shall appear that there were more than three 
takings, or that more than the space of six months elapsed between 
the first and the last of such takings ; and in either of such last- 
mentioned cases the prosecutor shall be required to elect to proceed 
for such number of takings, not exceeding three, as appear to have 
taken place within the period of six months from the first to the last 
of such takings. 

The goods taken must, in tlie absence of any express statutable 
enactment, appear in evi<lence to bo persoiuil goods ; for none other 
can be the subject of larceny at common law. 

First Things real, or which savour of the realty, cannot be the 
subject of larceny at common law ; and so strict was the rule in this 
respect that a larceny could not be committed even of title-deeds, 1 
Hale, 510 ; 1 Hawk. c. 33, s. 35 ; 2 Str. 1137, or any other charter 
or writing concerning the realty, R. v. Westbeer, 1 Leach, 12 : R. v. 
Walker, 1 Mood. C. C. 155, or even of the box in which they were 
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kept. 1 Eah^ 510 ; 3 Imi. 109. But now, to steal, or for any fraudu- 
lent purpose to take from its place of deposit for the time being, or 
from any person having the lawful custody thereof, or unlawfully or 
maliciously to cancel, obliterate, injure, or destroy the whole or any 
part of any record, writ, return, panel, process, interrogatory, depo- 
sition, affidavit, rule, order, or warrant of attorney, or of any original 
document . whatsoever of or belonging to any court of record, or 
relating to any matter civil or criminal, begun, pending, or terminated 
in any such court ; or of any bill, petition, answer, interrogatory, de- 
position, affidavit, order or decree, or of any original document what- 
soever of or belonging to any court of equity, or relating to any cause 
or matter begun, depending, or terminated in any such court, or of 
any original document relating to the business of any office or env 
ployment under her Majesty, and being or remaining in any office 
appertaining to any court of justice, or in any of her Majesty’s castles, 
palaces or houses, or in any government or public office, is a felony, 
punishable by penal servitude or imprisonment. 24 & 26 Vici, c. 96, 
a. 30. And to steal, or fraudulently destroy or conceal, either during 
the life of the testator or after his death, any will, codicil, or other 
testamentary instrument, whether the same relate to real or personal 
estate, or to both. Id, s. 20, or to steal or fraudulently destroy, etc. 
the whole or any part of any document or title to lands. Id. 8. 28 ; 
see also «. 1, is now q^nisdemeanor, punishable in like manner ; with- 
out i>rejudice, however, to any remedy which the party aggrieved by 
the offence may have, either at law or in equity. Id. 8. 20. Lands, 
tenements and hereditaments, (either corporeal or incorporeal,) can- 
not, in their nature, be taken and carried away. Of things, also, 
which adhere to the freehold, as corn, grass, trees, and the like, or 
lead or other thing attached to a house, no larceny can be committed 
at common law ; but the severance of them was, and in many cases 
still is, a mere trespass, and the subject of a civil action only. But it 
was always holden at common law, that if the owner, or a stranger, 
sever them, and another man come and steal them — or if the thief 
sever them at one time, and at another come and take them away — 
it is a larceny. 3 Inst. 109; 1 Hale, 510. And now, stealing, or 
severing with intent to steal, the ore of any metal, or any lapis cala- 
minaris, manganese, or mundick, or any wad, black cawke or black 
lead, or any coal or cannel coal, from any mine, bed, or vein thereof 
res])octively, is felony, and punishable with imj>risonment not exceed- 
ing two years, with or w ithout hard labour, and with or without solitary 
continement. 24 (f- 25 c. 06, 8. 38. To steal or cut, break, root 
up, or otherwise destroy or damage, with intent to steal, the wdiole or 
any part of any tree, saj)ling or shrub, or any underwood, above the 
value of 1/., respectively growing in any park, pleasure ground, gar- 
den, orchard, or avenue, or in any ground adjoining or belonging to 
any dwelling-house, or above the value of 6/. in any other situation, 
is felony, and punishable as simple, larceny ; Id. s. 32 ; when tlie 
injury amounts to \s. at the least, summary punishment may be 
imposed by 6ne not exceeding 31. above the injury done, upon the 
first conviction : by imprisonment w’ith hard labour, not exceeding 
twelve months, upon the second conviction : and the third offence, 
after two previous convictions, is felony, punishable as simjile larceny. 
Id. 8. 33. To steal or cut, break, or throw down, with intent to steal, 
any part of any live or dead fence, or any wooden post, pale, or rail, 
set up or used as a fence, or any stile or gate, or any part thereof 
respectively, is punishable on summaiy conviction by a tine not ex- 
ceeding 31. over and above the value of the article stolen, and for the 
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second oflfence by imprisonment not exceeding twelve months. Id, 
8 . 34. To have possession of the whole or any part of any sapling or 
shrub, or any underwood, or any part of any live or dead fence, (jr 
any post, pale, rail, stile, or gate, or any part thereof respectively, of 
the value of la., without satisfactorily accounting for that possession, 
is punishable on summary conviction by a fine not exceeding 2/. over 
and above the value of the article. Id, s, 35. To steal, or destroy or 
damage with intent to steal, any cultivated root or plant used for the 
food of man or beast, or for medicine, or distilling, or dyeing, or for 
or ill the course of manufacture, growing in any land open or enclosed, 
not being a garden, orchard, or nursery ground. Id, 8, 37, is punish- 
able, upon summary conviction, by lino not exceeding 20 jj. over and 
above the value of the articles, or by imprisonment not exceeding 
one month. To steal, or destroy or damage witli intent to steal, any 
plant, root, fruit, or vegetable production, growing in any garden, 
orchard, nursery-gi*ound, hothouse, greenhouse, or conaervatoi*y, i« for 
the first offence punishable upon summary' conviction, by imprison- 
ment, with or without liard labour, not exceeding six months, or by 
fine not exceeding 20/. : but the second offence is felony, jninishable 
as simple larceny. Id, s. 3G. And lastly, to steal, or rip, cut or 
break, with intent to steal, any glass or woodwork belonging to any 
building whatsoever, or any lea<l, iron, copper, brass, or other metal, 
or any utensil or fixture, whether made of metal or other material, 
respectively fixed to any building, or anything miulc of metal fixed in 
any huid, being private property, or for a fence to any dwelUng-hou.se, 
garden, or area, or in any square, street, or other place dcdicate<l to 
public use or ornament, is felony, punishable as siinj)le larceny. Id, 
8, 31. The ofiender cannot, upon an indictment for this statutahle 
felony, be convicted of sinijile larceny. Jley, v. Goodly 8 C, S 1*, 2D3 ; 
see H. V. Milhiry 7 C. P. GG5. 

Sfi'oiuUji. Jlonds, bills, etc. being mere dioses in action^ are not the 
subject of larceny at conunon law, for they arc of no intrinsic valifb. 
Calyc's case, 8 Co. 33 ; 1 ilmde. c. 33, 8. 35. 8o, it was held by ten 
judges {Parke, 15., dissenting), tliat, even on an indictment for steal- 
ing a piece of paper^ the defendant could not be convicted of stealing 
an agreement, though unstamped, for building certain cottages, the 
work under whicli agreement was actually in ])rogress. Hey.y. Watts., 
Dears. C. C. 32G. Hut by stat. 24 <0 25 Viet. c. %, s. 27, to steal, or 
for any fraudulent putqiosc destroy, cancel or obliterate the whole (ft* 
any part of any valuable security, other than a document of title to 
lands, is felony, of the same nature and degree, and punishahlo in 
the same manner as if the offender had stolen any chatted of like 
value with the share, interest or deposit to which the security so 
stolen may relate, or with the money due on the security so stolen, 
or secured tliereby and remaining unsatisfied, or with the value of the 
goods or other valuable thing represented, mentioned, or referred to 
in or by the security. The tgrra “ valuable security” shall include 
any orcler, exchc(iuer acquittance, or other security whatsoever en-* 
titling or evidencing the title of any person or body corj>orate to any 
share or interest in any public stock or fund, whether of the united 
kingdom, or of Great Britain or of Ireland, or of any foreign state 
or in any fund of any body corjiorate, company or society, whether 
within the united kingdom or in any foreign slate or country, or 
to any deposit in any bank, and shall also include any debenture, 
deed, bond, bill, note, warrant, order, or other security whatsoever 
for money or for payment of money, whether of the united kingdom, 
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or of Great Britain or of Ireland, or of any foreign state, and any 
document of title to lands or goods as hereinbefore defined. Id. 8. 1. 
Such documents cannot properly be described in the indictment as 
“ goods and chattels.” Jieg. v. Powell^ 2 Dm. C. C, 403. By stat. 
7 W. 4 1 Vivt. c. 36, 8. 36, if any person employed under the post- 

office shall steal, or for any purpose whatever embezzle, secrete, or 
destroy a post-letter, it is felony, punishable by penal servitude or 
imprisonment ; or if the letter contain a chattel or money, or valuable 
security, by penal servitude for life. -So, to steal any chattel, money, 
or valuable security out of a post-letter, is felony, punishable by 
penal servitude for life. 7 IF. 4 1 Viet. c. 36, 8. 47. If any person 

in the public service or in the police shall steal or embezzle any 
valuable security with which he is entrusted, or of which he is in 
possession by virtue of his employment, it is felony, punishable by 
penal servitude or imprisonment. 24 <& 25 Viet. c. 96, 88. 69, 70. 

Thirdly. Larceny at common law cannot be committed of things 
which arc not the subject of property, as of a dead coi-pse ; but it is 
a high misdemeanor to disinter a dead body for the purpose of dis- 
section, or to sell and dispose of it for gain or j)rofit. R. v. Lynn^ 2 
T. R. 733 : R. v. Gillies., R. <k R. 366. See R. v. Ctindick^ D. & R. 
N. P. 13. ^50, of things in which no person has any determinate 
jiroperty, as treasure trove, waifs, etc. till seized, it has been said 
that larceny cannot be committed ; 1 Hale., 510 ; 1 Hawk. c. 33, 8 . 24 ; 
but it would seem that the true owner, though unknown, has still a 
property in tluun, before seizure by the lord, unless there be circum- 
stances to show an intended dereliction of tlie property. 2 East^ P. 
C. 606, 607. The same has been said of wreck. But now, to ])lunder 
or steal any part of any ship or vessel in distress, wrecked, stranded, 
or cast on shore, or any goods, merchandize, or articles of any kind, 
belonging to such ship or vessel, is felony, punishable with penal 
servitude f>r not more than fourteen nor less than three years, or 
inflirisonment for not more than two years ; 24 rf 25 Vict.c. 96, 8. 64 ; 
and to be in possession of, or to oiler or exjiose for sale, any such 
goods, etc., without being able sati.sfactorily to account for the posses- 
sion thereof, is punishable upon summary conviction by fine. Id. 8. (j5. 
Again, no larceny at common law can be committed of such animals 
in which there is no projierty either absolute or qualified ; as of beasts 
that are /era! nalune and unreclaimed, such as deer, hares and conics 
id a forest, chase or warren ; fish in an open river or pond ; or wild 
fowls, rooks, for instance, Jlannam v. Morkett, 2 R. (fe C. 934 ; 4 
R. 518, at their natural liberty. 1 i/o/c, 511 ; Eost.'dGi). But 
if they are reclaimed or confined, and may serve for food, it is 
otherwise ; for of deer so enclosed in a park that they may be 
taken at pleasure, fish in a trunk or net, pheasants or partridges 
in a mew; 1 7/«/c, 511 ; 1 Hawk. c. 33, s. 39: Rey. v. Head, 1 
P. F. 350 ; or pigeons which, though they have free access to 
the open air, are tame and reclaimed, and return to their house 
or box ; Rcjc. v. Howell^ 2 Den. C. C. 362, n. : Rex v. Brooks., 4 C. 
d: P. 131 : Reg. v. Cheafor, 2 Den. C. C. 361 ; larceny may be 
committed. Swans, it is said, if lawfully marked, are the subject 
of larceny at common law, although at large in a public river ; Dalt. 
Just. c. 156 ; or whether marked or not, if they be in a private river 
or pond. Id. So, all valuable domestic animals, as horses, and all 
animals domitoi natures^ which serve for food, as swdne, sheep, poultry, 
and the like, and the product of any of them, as eggs, milk from the 
cow while at pasture, Post. 99, wool pulled from the sheep’s back 
feloniously ; R. v. Martin^ 1 Leach^ 171 ; and the flesh of such as are 
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fn'CE naturm, may be the subject of larceny. 1 Ilale^ 611 : see Heg. v. 
GnllearSy 1 Den. C. C. 501 ; 2 C. tC- K. 982. But as to all other animals 
which do no'i serve for food, such as dogs, ferrets, though tame and sale- 
able, a. Spearing^ R. & R.250y and other creatures kept for whim and 
pleasure, stealing these does not amount to larceny at common law. 
1 I/alej 512 : Larnh. Eiren. 267 : Dali. Just. 872 : Reg.y.Robinsou,\ 
Bell., C. C. 34. But now, to course, hunt, snare, or carry away, or kill or 
wound, or attempt to kill or wound, any deer kept- or being in the in- 
closed part of any forest, cliaso, or purlieu, or in any inclosed land 
wherein deer are usually kept, is falony, punishable as simple larceny ; 
and if committed in the uninclosed part of any forest, chase or purlieu, 
the first offence is punishable upon summary 'conviction by fine not 
exceeding 50/., and the second, after a ]>revious conviction, is felony, 
and punishable as simple larceny. 24 <6 25 Virt. r. 96, ss. 12, 18. 
Summary punishment may also be imposed by fine, not exceeding 20/., 
upon any person who shall have in his possession, or upon his premises 
with his knowledge, any deer, or the head, skin or other jmrt thereof, 
or any srnire or engine for the taking of deer, withf)ut satisfactorily 
accounting for such possession ; Jfl.s. 14 ; or who shall set or use any 
.snare or engine whatsoever for the purpose of taking or killing deer 
in any part of any forest, chase, or purlieu, whether inclosed or not, 
or in any fence or bank dividing the same from any land adjoining, 
or in any inclosed land where deer arc usually ki'jit, or shall destroy 
any part of the fence of any land where deer are then ke]»t. Id. s. 15. 
To take or kill hares or rabbits in the night-time, in any warren or 
ground lawfully used for the breeiling or keeping of the same, is 
a misdemeanor ; and to take and kill them in any warren or ground 
in the day-time, or at any time to set any snare or engine for the 
taking of them, is ])unishal)lc upon summary conviction by fine not 
exceeding 5/. 24 25 Viet. c. 96, s. 17. Stealing any beast or bird 

ordinarily k(^pt in a state of confinement, not being the subject of 
larceny at common law ; Id. s. 21 ; or knowingly })eing in po.ssession 
thereof, or of the skin or ])hunage ther<*of, Jd. s. 22, is in like maniun* 
j)unishable (Jii suinniaiy conviction by fine not exceeding 20/., and for 
the second offence by iinjirisonmcnt n<»t exceeding twelve months. 
Killing, wounding, or taking any house dove or pigeon, under such 
circumstances as shall not amount to larceny at coinimm law (s<r R. 
V. Brooke, 4 C. d- P. 181), is punishable u]>on summary conviction, 
by fine not exceeding 2/., over and above tlie value of flie bird. hi. 
8. 28. Stealing or being in posse.ssion of stolen dogs is now a mis- 
demeanor, punishable summarily before justietjs, for the fir.st ofiem^e, 
by fine or im])risonment, and* on inclictment for the sticond offence, 
by imprisonment not exceeding eighteen months. Id. sk. 1H, 19. To 
take or destroy any fish in any water which shall run through or be 
in any land adjoining or belonging to the dwelling-hou.se of any 
person being the owner of such water, and having a right of fishery 
therein, is a misdemeanor; ^yid to take and destroy fish in any 
other water, being private j)roi)erty, or in which there shall be any 
private right of fishery ; and to take and destroy fish by angling in 
the day-time, in either de.scription of water, is punishable upon .sum- 
mary conviction by fine, vaiydng according to the nature of the 
offence. Id. 8. 24. And lastlg, to .steal any oysters or oyster-brood 
from any oyster-bed, laying or fishery, being tin* proj)erty of another, 
and sufficiently marked out or known as such, is larceny ; and to use 
any dredge or any net, in.strument or engine whatsoever, within the 
limits of such oyster fishery, for tlie piupose of taking oysters or 
oyster-brood, although uone be taken, or to drag upon the soil of auy 
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such fishery with any net, instrument,, or engine, is a misdemeanor. 
Id, 8, 26. , 

Gas passing through the consumer’s pipes is the subject of larceny 
by him, if he fraudulently appropriate it at a point before that at which 
by his contract he is entitled to use it. Meg. v. White. Dears. C. C. 
203. 

Value.'] — So long as the distinction between grand and petty larceny 
existed, it was necessaiy, in order to convict the defendant of the 
former offence, to prove that the aifScles or some of them stolen at the 
same time exceeded the value of \2d. ; but this distinction is now 
abolished, and every simple larceny, whatever be the value of the 
property, is now of the same nature and subject to the same incidents 
as grand larceny was formerly ; ante^p. 268. And although, to make 
a thing the subject of larceny, it must be of some value, yet it need 
not be of the value of some coin known to the law, that is to say, of 
a farthing at the least. Reg. v. ifoms, 9 C. P. 349. And now, in 
indictments for offences in cases where the value or price of the 
goods, etc., is not of the essence of the offence, no statement of value 
or price is necessary in the indictment. 14 & 15 Viet. c. 100, s. 24. 

Of the Goods and Chattels of J. iST.] — It must be proved upon the 
trial, that the goods stolen are tlie absolute or special property of tlie 
person thus named in the indictment. If he be misnamed, if tlie 
name thus stated be not either his real name or the name by which he 
is usually known, or if it appear that the owner of the goods is 
another and a different person from him thus named as such in the 
indictment, tlie variance, unless amended, will be fatal, and the de- 
fendant must be acquitted. Seeante^pp. 33, 181. So, if he be de- 
scribed in the indictment as a certain person to the jurors unknown, 
and it appear in evidence that his name is known. See R. v. Widker^ 

3 Camp. 264 : R. v. Rohimon, 1 Uolt, 596 ; 2 East, P. C. 661. Jf 
the name by which the prosecutor is usually known be used, it will 
be sufticient : as where “ John Walter Hancock” was called in an 
indictment “ »J ohn Hancock,” by which name he was usually called 
and known, Parke, J., held it to be sufficient ; R. v. Ben'imann, 5 
C. (k P. 601 ; so, where “ liichard Jeremiah Tratt” was in like 
manner called “ Richard Pratt,” it was holden to be sufficient ; be- 
cause by that name he was generally known ; R. v. , 5 C. <$! P. 

408 ; and where a prosecutrix was named in the indictment by a name 
which she had assumed, and by which ^alone she was known in the 
neighbourhood, the judges held it sufficient. R. v. Norton, R. R. 
510. Again, though the name of the prosecutor be misspelt, if it be 
idem sonants, it will be sufficient. Thus, “ Segravc” for “ 8eagi-ave,” 
Williams V. Ogle, 2 Str. 889 ; ‘‘ Ilenedetto” for “ Beniditto,” Ahitbol 
V. Beniditto, 2 Taunt. A0\‘, ‘‘ Whyneard ” for “ Winard,” pronounced ' 
“ Winnyard,” R. v. Foster, R. <1; R. 412 ; “ M‘Nicole”for “ M‘NicoIi,” 
Reg. v. Wilson, 1 Den. C. C. 284, is no variance ; but “ M‘Cann” and 
“ M‘Carh,” R. v. Tannet, R. & R. 361, Shakespeare” and ‘‘ 8hake- 
pear,” R. v. Shakespeare, 10 East, S'H, ‘‘Tabart” and “Tarbart,” 
Bingham v. Dickie, 5 Taunt. 814, and “ Shutliff ” and “ Shirtliff,” 1 
Chit. 216, have been decided not to be the same in sound. Whether 
the names are or are not idem sonantia is a question for the jury. 
Reg. V. Davis, 2 Den. C. C. 231. 

It has already been observed, that where goods are stolen out of 
the possession of a bailee, they may be described in the indictment 
as the property of the bailor or of the bailee ; ante. p. 36 ; 2 Hale, 
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181 ; although the goods were never in the real owner’s possession, 
but in that of the bailee merely ; R, v. Remnant^ R. R. 136 : R, 
V. Wymer^ A C, db F. 391. As, tor instance, goods left at an inn ; R, 
V. Tcdfi^ 2 East, P. C. 658 ; or entrusted to a person for safe keeping, 
R. V. Taylor, 1 Leach, 356 : R. v. Statham, Id.; see Reg. v. Asldaj, 

1 C. & K. 188 ; or to a carrier to cany ; R. v. Deakin, 2 East, F. G 
653 : cloth to a tailor to make into clothes ; linen to a laundress to 
wash ; R. v. Packer, Id. ; 1 Leach, "651 ; goods pawned, and the like, 
may be laid to be the goods and chattels of the pei'son to whom they 
are so entmsted, etc., or of the o^er, at the option of the prosecutor. 
See 2 Hale, 181 ; 1 Hale, 613 ; 2 East. P. C. 652 ; 1 Hawk. c. 33, 
8. 47. So, where cattle were alleged in the indictment to be the pro- 
perty of a person, who, it appeared in evidence, was merely the 
agistor, and not the actual owner, the judges held it to be sufficient. 
R. V. Woodimrd, 2 East, P. C. 653. So, wliere A. had taken a house, 
in which 11., his relation, carried on a trade for the benefit of A. and 
his family, having himself neither a share in the profits nor a salary, 
but having authority to sell any part of the stock, and to buy goods 
for the shop, accounting to A., it was held that^Il. was a bailee of the 
goods of the shoj), and that they might be laid as his property. Reg. 
V. Bird, 9 G P. 44. So, where the defendant, while a canal was 
being cleaned out, took away sonn*. iron from the bed of the canal 
(there being no evidence of the general property in the iron), it was 
held to be well laid as tlie i>ro])erty of the canal company. Reg. v. 
Rtnce, 1 Bell, G G 93. And although the goods have in fact been 
parted with by the bailee, but under a mistake, as his special property 
in tliem is not thereby devested, if a larceny of them be then com- 
mitted, they may still be laid to be the j)r(>]>erty of such bailee. Reg. 
V. Vincnit, 2 Den. G G 464. Where a bailor steals his own goods 
from his bailee, tiny must be described as the goods of the bailee. 
R. V. Wllktiisou, R. <0 R. 470 : R. v. Bnnnleg, Id. 478. The property 
must not, however, be laid in on (j who has neither the actual nor con- 
structive jiossession of the goods. R. v. Adams, R. <0 R. 225. Thus, 
if it a]i])ear that the ])crson named as ow'iier is menfly servant to the 
real owner, the defendant must be acquitted, unless the indictment 
be amcinhid ; 2 East. P. G 652: R, v. Hutchwsoti, R. d: 7^.412; 
for the servant has not a special ])roperty in the goods, the pos- 
session of the servant being the ))ossession of the master. A boy of 
fourteen, living and w'orking writh his father, whom the father left 
ill charge of a stall of goods, was held not to be a bailee in whom 
the xiroperty of goods stolen from the stall could be laid. Reg. v. 
Green, 1 Dears. & B. C. C. 113. ^ Where, however, the money has 
never been in the possession of the master, as where it was receiveil 
by the servant for him, but he is robbed of it before his arrival at 
home, it should be laid as the property of the servant, not of the 
master. Re^. v. Rudick, 8 G & P. 237. So, where tin; j>ersoii naminl 
as owner appears to be a mgrried woman, the dehmdant must be 
acquitted, because in law the goods are Uie j)roperty of the hu.sband ; 
1 Hale, 513 ; even though she be living aj^art from him, \ijKm an 
income arising from ])roperty vested in trustees for her separate use ; 
because the goods cannot be the projierty of the trustees, nor can they 
be the property of the wife, for in law she can have no )>roj»erty. R. 
V. French, R. d; R. 491 : see R. v. Wilford, U.d R. 517. But where 
goods were stplen from a feme sole, and before indictment she married, 
it was holden that describing her as the owner of the goods, by her 
maiden name, was sufficient. R. v. Turner, 1 Leach, 536. A maiTicd 
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woman was sent by her husband to sell sheep, and receive the money ; 
she did so, and was robbed of 5/., part of the price of the sheep ; it 
was holden that the money was properly described as the property of 
her husband. v. Roberta^ 7 V.tSkP. 485. Goods let with a ready- 
furnished lodging must be described as the goods of the lodger, and 
not as the goods of the original owner ; for the owner neither has 
nor is entitled to the possession, and cannot maintain trespass. R. v. 
Behtead, R. d R. 411 : R. v. Brunswick^ 1 Mood. C. C. 26. But if a 
larceny be committed by the lodge^then the goods maybe described 
as the property of the owner or p^Son letting to hire. 7 cfe 8 G. 4, 
c. 29, H. 45 : see R. v. Healey., 1 Mood. C. C.\. Goods seized under 
a writ of may be described as the property of the party against 
whom the writ issued ; for, though they are in custodid legia the 
original owner continues to have a property in them until they are 
sold. R. V. Eastall^^ Rma. So, if A. steal the goods of B., 

and C. steal the same goods from A., the goods may be described as 
the goods of either ; of A., because he had the possession, and of B., 
because the ])roperty of tlie true owner is not devested by the tor- 
tious taking. R. v. Wilkins^ 1 Leach., 522, 523. Clothes or other 
necessariiis furnished by a father to his child may, it seems, be laid 
to be the property either of the father or of the child, particularly if 
the child be of tender age ; R. v. Ilayne, 12 Co. 113 ; 2 East, P. C. 
654 ; but it is safer, perhaps, to allege them to be tbe property of 
the child. Sec R. v. Forsgate, 1 Leach, 463, 464, n . ; Reg. v. Hughes, 
a d Mar. 593. 

Where goods are the ])roperty of several, they must be so described 
in the iudiedment. But we have seen (nntc,j), 36) that where goods 
stolen are tin? prcjperty of partners in trade, joint tenants, parceners, 
or tenants in common (including joint stock companies and trustees), 
they may be described as the goods and chattels of one or more of 
the partners, and another, or others, as the case may be ; 7 G. 4, c. 64, 
s. 14 ; and that, with a view to this description, it is not necessary 
that a strict legal partnership should exist, "rims, where D. and C. 
carried on business in partnership, and the widow of C. upon his 
death acted as j)artner, without taking out administration, and the 
stock was afterwards divided between her and the surviving partner, 
but before the division part of the stock was stolen, it was holden 
sullicient to describe the goods as the joint property of the surviving 
])artner and the widow, although it was objected that the children of 
(1 should have been named as joint proprietors, or that the goods 
should Inive been described as the joint ])roperty of the ordinary and 
the surviving partner. R. v. Gahf, R. cO R. 178. And where a 
father and son took a farm upon their joint account, and kept a flock 
of sheep, their joint property, and the father, upon the death of his 
son, manage<l the farm for the joint bencHt of himself and Iiis son’s 
children, who were infants, it was holden, upon an indictment for 
stealing sheep bred from the joint stock, some before and some after 
the son’s death, that the proi)erty was well laid in the father and the 
son’s children. R. v. Scott, R. d R. 13. It has been already ob- 
served, {ante,p. 36,) that the words “another or others,” in the sta- 
tute, require attention, and that if property is described as belonging 
to A. and another, there .being more partners than two, or vice versa, 
the variance will be fatal uidess amended. Where goods are vested 
in a body of persons not incorporated, they must not be described as 
the property of the body, but of the individuals who constitute it, or 
some of them, as in the case of partners, trustees, and joint-stock 
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companies. R, v. Sherringtm, 1 Leach, 513 : R. v. Beacall, 1 Mood. 
C. C. 15. Where a Bible «'uid hymn-book, which had been presented 
to a Methodist society, was stolen from the Methodist chapel, and 
were described as the property of John Bennett and others, Bennett 
being one of the society, anrf also one of the trustees of the chapel, 
Parke, B., lield it to be correct. R. v. Bolton, 5 C. <(■ P. 537. lint 
when the goods of a coq)oration are stolen, they must be laid to be 
the property of the coiporation, in their corporate name, and not in 
the names of the individuals who compose it ; R. v. Patrick, 2 East, 
P. P. 1050 ; 1 Leach, 253 ; and tl^re is a difference upon this sub- 
ject between an ancient cor])oration and a corporation newlv erected ; 
an ancient coiiioration may by usage have a special name (fiffering in 
substance from that by which they were originally incorj>oratcd, and 
they may plead and be im})leadcd by that name ; but a coq)oration 
created within nicjnorv must jJoad and bo inudeadod by tlio name by 

which they were inoor]>orate(l. Jloh. 211 ; Emi, 54 ; 2 Bromil. 202 ; 
Latch. 220 ; 11 Co. 04 ; J)i/. 270 ; 3 Mod. G ; Cro. Elh. 351 ; 2 Bae. 
A hr., Corp. {C. 3) ; and see also 10 Co. 87. 

]V)vision is likewise made by stats. 7 G. 4, r. 4G, s. 0, and 1 tC 2 
T7rt. c. Hf), for tlie description of property ludonging to Joint-stock 
banking co-])artiiershi])s : as to which see ante, ]). 3G. 

If a larceny be committed of goods and chattels provided for or at 
the expense of any county, riding and division, they may be described 
as belonging to the inhabitants of such county, etc., without specify- 
ing the names of any. 7 G. 4, c. G4, s. 15. Ooods and chattels pro- 
vided for the use of the j>oor of any parisli, township or hamlet, to be 
used in the workhouse, or jioor-house, or by the master or mistress 
tliereof, or tlie workmen or servants tht^rein, may be described as 
belonging to the overseers of the parish, etc., for the time being, 
without siiecifying tlieir names; or, if it be the workhouse of a union 
or parish under the operation of the4cf 5 IT. 4, c. 7G, as the property 
of the guardians of tlie poor of the union or parish. 5 <f: G W. 4, c. gO, 
s. 7 ; 7 G. 4, c. (J4, s. IG. So, materials, toids or implements for 
making, altering or rejuiiring higliways (not lieing turnpike roads) 
may be described as belonging to the surveyors of the, highways 
of tlu* parisli, etc., for the time being, without specifying their names. 
7 G, 4, c. G4, s. It). Property under turnpike trusts, materials, tools 
or irn])lemerits ]»rovided for making, altering or repairing a turnpike 
road, maybe described as belonging to the trustees or commissioners 
of such road, without specifying tlieir names. 7 G. 4, c. G4, «. 17. 
And ])roperty under tlie management of the commissioners of sewers 
maybe described as belonging to the commissioners of sewers within 
whose view, cognizance or management it shall be, without sjiecify- 
ing their names. 7 G. 4, c. G4, s. 18. 'J'he property of friendly 
societies must now be describiul as the projierty of the trustee or 
trustees for the time being. 18 <£• 19 Vkf. r. G3, 18 ; Reg, v. Loose, 

1 BeM, C. C. 259 ; ante,j). 38. Clothes, linen <n* other goods belonging 
to the hospital at Chelsea, or the commissioners thereof, may be de- 
scribed as belonging to the “ lords and others, commissionerrf of the 
royal hospital for soldiers at Chelsea, in the county of Middlesex.” 
7 G. 4, c. IG, 8. 31. Money.s or valuable securities, embezzled by 
persons in the public service, may be de.scribed as the property of 
the Queen. 2 W. 4, c. 4, s. 4. And post-letters, etc., etc., stolen or 
fraudulently retained, may be described as the property of the Post- 
master-general. 7 W* 4 €& 1 Viet, c, 36, s, 40. 
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Fdcmiouely .'] — The taking and carrying away must be felmious^ 
that is, done anmio furamli ; or, as the civil law expresses it, lucri 
causfi ; 4 Bl. Omi. 232. This, indeed, is not very definite : but larceny 
(at common law) may correctly be defined thus : the wrongful or 
fraudulent taking and carrying away the personal goods of another 
from any j>lacc, with a felonious intent to convert them to the taker’s 
own use, and make them pennanently his own property, without 
the consent of the owner : the word “ felonious ” being explained to 
mean that there is no colour of right to excuse the act ; and the 
“ intent ” being to deprive the owner, not temporarily, but perma- 
nently, of his property. Reg. v. Thurhoim, I Den. C. C. 388 ; 2 C. 
d K, 8.31 ; nee Heg, v. Guem8(gi^ 1 F. d F. 334. If the sheep of A. 
stray into the Hoc k of II., and ik, not knowing it, drive them home 
along with his own flock, and shear them, this is no felony ; but it 
woiilfl be otherwise if he did any act for the purpose of concealing 
thorn, for that would indicate his knowledge of their being the sheep 
of another. 1 Ii(iU\ bOb. If, under colour of arrear of rent, although 
none be actually due, I distrain or seize my tenant’s cattle, this may 
lx* a trespass, hut is no felony. 1 503. If I take an estruy. 

Upon a claim of right to it as lord of the manor, it is nt> felony, how- 
ever gi« undless rny claim may be. Id. If a servant take his masters 
horse witlu)ut his Knowledge, and bring him home again ; if a man 
take his neighbour’s plough that is left in a held, ami use it upon his 
ow’n land, and then return it ; tliese may be trespasses, but are not 
felonies, 1 //o/c, .031), beeauso the returning the thing talcen sufft- 
ciently evinces that the party, when he took it, had no intention to 
deprive the owner of it, or to convert it t«) his own use. Koturning 
the goods, hf>wever, can he considered merely as evidence of the 
defendant’s intmition when he took them ; for if it ap[)ear that he took 
them originally with the intent of depriving the owner of them, and 
of appropriating them to his own use, his afteinvards returning them 
will not purge the otleiice. *Sec 1 J/(nrk. c. 34, h. 2 ; I J/(de, 533. In 
R. V. PfiHHint, 2 EoAt, P. C. bti2, bf),3, it was j)roved that the defend- 
ants took two horses out of the jiro.seeutor s stable at night without his 
leave, ami having ridden them about thirty miles, left them at an inn, 
desiring care to be taken of them, and saying that they should return 
in three hours ; the defendants were taken on the same day, at the 
distance of fourteen miles from the inn, walking in a direction from 
it : the Jurv found the defendants guilty, but at the same time found 
specially that the defendants meant merely to ride the horses the 
thirty inih*s, and to leave them there, without an intention to 
return for them, or otherwise di.spose of them ; and ten of the judge.s 
lield that this was no felony, as there was no intention in the 
prisoners to change the property, or make it their owm. So, where 
the servant of a tanner took out of his master’s warehouse dressed 
skins of leather, witli intent to bring them in and cliarge them as Ids 
own work (which they were not), ami to get paid by his master for 
them, this was hehl to be no larceny. Reg. v. Holloway^ 1 Den. C. 
C. 370 ; 2 C. d K. 342 : nee R. v. 1 Mnod. C. C. 431 : Reg. v. 

r<x)h\ 1 Dearn. <D B. C. C. 345. But where the juiy^ found the 
defendant guilty of larceny in stealing plate, but recommended him 
to mercy on the ground that they believed he ultimately intended (not 
saying when he so intended) to return the property, this statement was 
held not to qualify the verdict, so as to bring the case within the prin- 
ciple of the above decisions. Reg. v. TrebUcock, 1 Dears, d B. C. C. 
453, And where A. took B.’s goods wrongfully, and offered them for 
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sale to B., as the goods of another, he wajp held guilty of larceny. 
Mf'g. V. Hally 1 Den. C. C. 381 ; 2 C. K. 947 : see Reg. v. Manning^ 
Dears. C. C. 21. Where, upon an indictment for larceny, it appeared 
that the prisoner had clandfstinelv taken the goods alleged to have 
been stolen from a young woman, Vor the mere purpose of inducing 
her to call for them, that he might have an opportunity of soliciting 
her to commit fornication with him, the judges held this not to bo a 
felonious taking. R. v. Dickinsotiy R. d; R. 420. 80, where the 
captain of ship taken as a prize secreted some of the cargo, and 
clandestinely removed it from the ship, it being doubtful whether he 
did so for his own benefit or for that of his owners, he was recjom- 
mended for a free pardon ; but the majority of the judges were of 
opinion that if the goods had been secreted for his own benefit, it 
would have amounted to larceny. R. v. Van Mtigeriy R. t(: R. 118. 
And where a person stole certain articles, and also took a horse, not 
with an intention to steal it, but merely to get off more conveniently 
with the property, this was holden not to be a felonious stealing of the 
horse. R. v. Crumpy 1 C. d' F. G58. Where the prosecutor met the 
prisoner, whom he knew to be a poacher, and Reizc<l him, ami the 
prisoner, being rescued, seized the gun of the prosecutor, and ran 
away with it, and subsequently was heard to say that he would sell it, 
and the gun was never afterwards heard of, VaughaHy B., ujmhi an 
indictment for stialing the gun, told the jui*y that it would not be 
felony if the prisoner took the gun under an impression at the time 
that it might be used so as to endanger his life, and not with an inten- 
tion of disjiosing of it, although he might afterwards liave determine*! 
to dispose of it ; and the jury being of opinion that lie had no intention 
of disposing of the gun at the time he took it, acquitte*! the prisoner. 
R. V. IT olloway y 5 (J. <0 F. 524. Where A., at the instigation of a 
police officer, concerted with three persons to commit a felony, in order 
that the officer might apprehend them, and upon their conviction 
receive the reivard, which was to be divided between the officer and 
A., and A. witli the others did commit the felony, it was holden by 
the majority of the judges that A. had not the felonious iiitciitiou 
necessary to make him a principal, although he acte<l from a bad 
motive, namelv, the reward, because he wiis present not to aid and 
assist, but to detect, and had no intention that the felony should bo 
successful. R. v, Dannelhjy R. <t R. 310 ; 2 Marsh. 571. There are 
cases, however, which go to establish that it is not necessaiy that 
the taking should be luerl rausdy if it be fraudulent, arnl with intent 
wholly to deprive the owner of the property. Tlius, where a prisoncir, 
to screen his accomjilice, who was indicted for horse-stealing, broke 
into the prosecutor s stable and took away the horse, whieli he backe*! 
into a coal-pit and killed, and it was objected at the trial that this was 
not' larceny, because the taking was not with an intention to convert 
the horse to the use of the taker, anlno) furandi et luci'i causa ; seven 
of the judges held that it was lyceny, and six of that majority were 
opinion that, to constitute hirceny, it was not essential that the 
taking should be lucri causAy if it be fraudulent, ami with intent 
wholly to deprive the owner of the property ; but some of this majority 
thought that the object of the prisoner might be deemed a benefit, and 
the taking lucri causa. R. v. Oihba/jey It. <& R. 292. Again, where 
the prisoners, servants in husbandry, opened the granary of their mas- 
ter by means of a false key, and took thereout two bushels of beans 
to give to their master’s horses, in addition to the quantity usually 
allowed, this was holden larceny by a majority of the judges ; but it 
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waft alleged by some of^ho judges that the additional quantity of 
})eanft would diminifth the work of the men who had to look after the 
horHCH ; and therefore the lucri caum^ to give themselves ease, was an 
ingredient in the offence. It. v. R. d- R. d07. 6Vc Rf'ff. v. 

Grururll, 1) C. d: P. .‘hJ5 : Rf‘g> Handley^ C. d* Mar. 547 : Rrg. v. 
Prirrtt^ 1 Den. C. (J. !!>•> ; 2 C. d* K. 114 ; wljich latter cases establish 
that this is larc<*iiy, even if the intent of obtaining a private benefit 
be iu‘gfitive(l. So, where the defendant was supplied by his master 
with pig-iron to he put into a furnace to be melted, being paid accord- 
ing to the weight of the metal which fan out of the furnace into bars, 
and he put in also other iron lielonging to his master, whereby the 
weight t)f the melted iron being thus increased, he gained a larger 
remuneration, it was hehl that if he did this with the felonious intent 
of convertingthe iron to a jnirpose for his own ])rofit, it was a larceilV. 
Reg. V. Rirhards., 1 C. d" K. 5.42. So, the secreting ami destroying of 
a post-letter, in the hope of hiqipressing impiiries .supposed by the 
(hifendant to be matbi in it r(^sp»*eting her ebaraeter, was held to be 
larceny. Reg. v. ,/<>nen^ 1 Deji. C. 0. IHS ; 2 (J. ft* K. 240. 

In all cases of larceny, th(‘ (piestions, whetlier the defendant took 
the goods knowingly or by mistake — whether he took them bond fide 
under a claim of right, or otlierwise — and whether ho to«>k them wdth 
an intent to ndiirn tliem to tin* owm‘r, or fraudulently, with an intent 
to de[>nve tin* (»wiier of them altogetln*r, and to a[»propriat«* or convert 
th(‘m to his <iwn usi* — are <(nestions entirely for the eonsi(h‘ration (d* 
the, jury, to be determiiu'd by them upon a view of the particular facts 
of the case. 

Tab .'] — 'I'h(*re must be a taking of the goods, either actual orcon- 
stnn’tive, in <tnlcr t(» constitute larceny. ''J’hcrefori*, if a wife carry 
away and <‘onv(‘rt to lier own use tin* goods of her husband, it is no 
larccfiy, f(U* husband and wife arc<un* person in law, and consecjuently 
there (’an be no taking so as to constitute larceny ; 1 Uid(\ 514 ; and 
tin* sanni if the husband be jointly interested with otliers in the pro- 
perty so tak(»n. R. v. IT/ZZ/X 1 Moad. i.\ 475. So, if a man take 
Ids own goods, it is no larceny, unless tliey be in the bands of a bailee, 
and the takingof them have the effect of ch.arging the bailee. Where 
fhirfy hales of mix. \omiea, which paid no duty upon e\p(*rtation, but 
a large duty if intended for home consumption, deiiositcd by A. with 
IV, wlio gav(* tin* usual btunl to the eiisti>m-ln>iise, were sent by IV, 
under the care of (\, to be shipped on board a foreign vessel for ex- 

J nu'tation, and .A., by eollusitui with took tin* mix v(»miea from tlm 
udes, sulistituted einders for it, and shipped the bales on board the 
vessel, this was bolden, by a majority of the judges, to be larceny, 
because the taking remhu-ed JV chargealde to the custoni-liouse, aiid 
liable to a suit upon his bond. R. v. Wdkimion, R. d’ R. 470. So, if 
there be joint-tenants or tenants in common of a personal chattel, and 
one of them earry away and dispose pf it, tliis is no larceny ; 1 JJab\ 
514 ; there is, in fact, no taking, for he is already in possession : it i.s 
merely the subject of an action of account, or bill in equity. But if 
be were to take it out of the jiossession of a person in whose liands 
it was for safe custody, and tlie effect of the taking would be to charge 
tlie bailee, it would be otherwise ; as where a member of a benefit 
society entered the room oi' the person with whom a box containing 
the fiirnhs of the society was deposited, and took and carried it away, 
this was holden to be larcciiv, tlie bailee being answerable to the 
society for the funds. R. v. Lramley, R. d R. 478. 
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If a man lose goods, and another find them, and, not knowing the 
owner, convert them to his own use, this lias been said to he no larceny, 
3 Imt, 108 ; 1 Hawk. c. 33, 2, even although ho deny the finding of 

them or secrete them, 1 Hale^ 506. But this doctrine must be taken 
with great limitation, and can only apply where the finder bona Juk 
supposes the goods to have boen lost or abandoned by the owner, and 
not to a case in wliich he colours a felonious taking under tliat pre- 
tence. Id . : 2 P. C. 664 : Pty. v. Kerr, 8 C. i P. 176 : Key. v. 
Peed, C. & Mar. 306 : Reg. v. Peters, 1 C. <1* K. 245 : Reg. v. Mole, Id. 
417. The true rule of law resulting from the authorities on this 
subject has been recently pronounced to be, that “if a man find goods 
that have been actually lost, or are reasonably sujiposed by him to 
have been lost, and api)ropriates them, with intent to take the entire 
dominion over them, really believing, when he takes them, that the 
ow'iier cannot be found, it is not larceny ; but if he takes them with 
the like intent, though lost, or reasonably supposed to be lost, but 
reasonably believing that the owner can be found, it is larceny.” Reg, 
v. Thurhorn, 1 Den. C. C. 388 ; 2 C. <(; K. 831 : nee, Reg. v. Di.ron, 
Dean. C. C. 580 : Reg. v. Chnstopher, I Bell, C. C. 27. In a still more 
recent case, Reg. v. Moore, 30 L.J., M. C. 77 ; 1 Leigh ft- Care, C. C. I, 
on an indictment for stealing a bank-rnde, the Jury fiuhul, that the 
])rosecutor had dropped the note in the defendant’s sliop ; thattlie de- 
fendant had found it there; that at the time he ])icked it up he did not 
know, n(>r had he reasonable means of knowing, who the owner was ; 
that he afterwards ac^juired knowIe<lge who the (►wner w-as, and after 
that converted the note to his own u.se ; that he intended, when he 
found the note, to take it to his own use, ami deprive the owner of it, 
whoever he was ; and that he believed, when he found it, that the owner 
eould be found. It was held that, upon these findings, flie defendant was 
rightly convieted of larceny. It is clearly larceny, if tlie defbndant 
know the r»wner ; and theref(»re, where a bureau was given to acarpeifier 
to repair, and he found money secreted in it, which he kept and con- 
verted to his (jwn use, it was ludden to be a larceny. CarOeright v. 
G ret II, 8 405 ; 2 Leaeh, U52. So, if a hackney coachman convert 

to his own Use a juircel hd’t by a passenger in his coach by mistake*, it 
i.^ felony, if he know tin* owner, or if he took him or set him down at any 
j)articular places where he might have inquired for him. R. v. Wgnne, 
2 Kaat, P. C. 664 ; 1 Lea,eh, 413 : R. v. Lamb, 2 Kant, P. C. 665 : R. 
v. Lear, 1 Leach, 415, n. So, in every case where the pro])erty is not, 
])roperly sjaiaking, lost, but only mialaid, under eircumstances which 
would enable the owner to know where b; look for and find it (as 
where a purchaser at a .stall of the defendant in a market left his ])urso 
on the stall), the person who fraudulently appropriates property so 
mislaid is guilty of larceny. Reg. v. WeM, Dearn. C. C. 402. Where 
a person purchased at an auction a bureau, in which he afterwards 
discoverefX in a secret drawer, a purse of money, w hich he api>ropriatcd 
to his own use, it was held that, if he had express notice that the 
bureau only, and not its conterfts, if any, were sold to him, or if he 
had no reason to believe that anything more than the bureau itself was 
sold, the abstraction of the money was a felonious taking, and ho 
was guilty of larceny ; but that, if he harl reasonable ground for 
believing that he bought the bureau with its contents, if any, he had 
a colourable right to the property, and it was no larceny. Merrif v. 
Green, 7 M. cfc W. 623. And in every case in which there is any 
nuirk upon the property by which the owner may be traced, and the 
finder, instead of restoring the property, converts it to his own use, 
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such conversion will amount to larceny, i?. v. James^ 2 Russ, 12 : 
R. V. Pfype^ 6 C. & P, 346 : Reg. v. Mole^ supra : Reg, v. Preston^ 2 
Den, C. C. 353. But unless at the time of the finding the defendant 
had the means of knowledge who the owner was, or reasonably be- 
lieved that he could be found, his subsequent appropriation of the 
property, with such means of knowledge, will not of itself be such a 
conversion as to amount to larceny. Reg, v. Thurhom,, Reg, v. Pres- 
ton,^ supra : Reg, v. York^ 1 Den. C, C, 335 ; 2 C. & K. 841 : Reg, v. 
Dixon, Dears. C. C. 580 : Reg. v. Christopher, 1 Bell, C. C. 27. 

We have just said that the taking may be actual or constructive : 
actual, where the goods have been actually taken out of the owner’s 
f)OHscssion, against his will or without his consent, and which requires 
no further comment or illustration : constructive, where the owner 
delivers the goods, but either he does not thereby divest himself of 
the legal jiossessimi, or the possession of the goods has been obtained 
from him by fraud, and in pursuance of a previous intent to steal them. 
As tliis subject of constructive taking has given rise to some very 
nice distinctions, it may be necessary to consider it with some minute- 
ness : I shall therefore class the cases decided upon it under the fol- 
lowing heads : 1. Where, by the delivery, the owner of the goods 
passes not only the jiosscssion, but the right of property also. 2. 
Where the possession has been obtained animo furandi. 3. Where 
the ])OhHeHsion was originally obtained hona fide, and witliout a felo- 
nious intent. 4. Where the delivery does not alter the possession in 
law. 

First. As to the cases where, by a deliveiy of tlie goods, not only 
th(< ])ossession, but the right of property also, passes. — It is clear that 
no subM'({ucnt conversion, !)y the per.son in whom the right of pro- 
|»(‘rty has thus vested, can be coTistrued into larceny, whatever the 
inJeiit*of the party may be. As, for instance, where goods are sold 
u])on credit and delivered, no conversion of them by the vendee can 
amount to larceny. Where the defendant bought a horse at a fair of 
the prosecutor, to whom he was known, and having mounted the horse, 
said to the prosecutor that he would return immediately and pay him, 
to which the prosecutor answered, “ Very well the defendant rode 
the horse away, and never returned ; this was holdcn to be no larceny, 
because the pro]>erty, as well as the posses-sion, was ])ai*ted with. R. 
V. Jfarreg, 1 Leach, 467 ; 2 East, P. C. 669. So, where the defend- 
ant Inuiglit goods, and desired them to be sent to him with a bill and 
a recei])t, and the shopman who Immght them left them, upon Ijeing 
paid for them by two bills, which, however, afterw'ards turned out 
to be more fabrications ; the judges held that this was not larceny, 
because the prosecutor had ]>arted with the pro])ertv, as well as the 
I)os8cssion, upon receiving what was deemed at the time by his 
servant to be payment. R. v; Parkes, 2 Leach, 614 ; 2 East, P. C. 
671 . Where the servant of a pawnbroker, who had a general autho- 
rity from his master to act in his business, delivered up a pledge to 
the pawner upon receiving a parcel, which he supposed to contain 
diamonds, and under that belief parted with the pledge entirely, but 
the parcel contained stones of no value, this was holden to be no 
larceny. R. v. Jackson, 1 Afoal. C, C. 119. So, where tlie defendant 
sent to a hatter, in the name of one of his customers, for a hat, and it 
was accordingly delivered to the messenger -upon tlie credit of the 
customer ; the Judges held that this was not larceny, the owner 
having parted with his property in the hat. R. v. Adams, R. d: R. 
225. So, where a w oman obtained from the prosecutor, in the name 
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of one of his neighbours, half-a- guinea's worth of silver, and said that 
she would return presently with the half-^inea, it was holden not to 
be larceny for the same reason. R, v. Cohman^ 8 East^ P. C, 0)72. 
So, where A. allowed B. to take a sovereign away to get change for 
it, and he never returned, this was held no larceny of the sovereign. 
Rcff. V. Thomas^ 9 C. (kP. 741. So, where the defendant sent a letter 
to the prosecutor in tlie name of another person, requesting the loan 
of 3/. for a few days, and obtained the money accordingly ; eleven of 
the judges held this to be no felony, because it appeared that the 
property in the money was intended to pass by the delivery. R. v. 
Atkinson^ 2 Ea^t^ P. 0. 073. So, where the defendant obtained goods 
of a tradesman by means of a forged order from a customer. Reg. v. 
Adatm., 1 Den. (J. C. 38. And where the prosecutor was inveigled by 
a set of shaiq)crs to bet with them, and, by a preconcerted trick one 
of them won from him the money in question, whicli he paid, 
imagining it to have been won fairly : tlie judges held that it was no 
larceny, the prosecutor having parted with his ju-operty in the money 
under "the idea that it had been fairly won. R. v. Nichohoi^ 2 Lmcn., 
610. 

Secoiulhj. Where the possession of the goods has been obtained 
anlnw furan/li — Wlicre a man, having the anlmuit furandl (see owYc, 
p. 282), obtains, in jnirsuance thereof, possession of tlie goods by some 
tnck or artihee, this is considered such a taking (even al thou gn there 
bo a delivery in fact) as to constitute larceny. Where the defendant 
offered to give the iirosecntor gold for bank notes, and upon the ])ro- 
secutor’s laying down some bank notes, for the purpose of having them 
changed for gold, the defendant took them up, and went away with 
them, promising to retiini immediately with tlie notes, but never in 
fact returned : Wood, B., left it to tlie jury to say, whether the de- 
fendant had the auimm furamli at the time he took the notes, and 
said, that if they were of that opinion, the case clearly amounted to 
larceny. R. v. 0/ir<r, 4 Taunt. 274, vit. 2 Lcachy 1072 : si'c Reg. v. 
Ritdmnj, 9 C. 984. AVhere the defendant agreed to discount a 
bill for tlie prosecutor, and the hill was given to him for that purpose ; 
he told the prosecutor that if he then scut a person with him to liis 
lodgings, lie would give him the amount, deducting the discount and 
commission ; a jjcrson was sent accordingly, hut, uiion reaching the 
lodgings, the defvulant left the messenger then», and went out on 
pretence of getting the money, but never returned : the judge left it to 
the jury to say whether the aefendant obtained possession of the bill 
with intent to steal it, and whether the prosecutor meant to jiartwith 
his pro])ei*ty in the hill, before lie should have received the money for 
it : the jurj' being of opinion in the affirmative on the first proposition, 
and in tlie negative on the second, convicted tlie prisoner, and the 
judges afterwards held the conviction to be right. R. v. A ickles., 2 
P. C. 675 ; 1 L)^</^/<,294. Where the defendant obtained from 
a silversmith two cream-ewers, in order that the customer of the silver- 
smith, with whom the defendant said he lived, might select which he 
liked best, and absconded with them, but the silversmith did not 
charge for either of the ewers, and did not at the time of the delivery 
intend to charge for either of them until he had ascertained whicri 
would be chosen, this was holden by Bagley^ J,, to be larceny, be- 
*cau8e the possession, only, and not the riglit of property, lia^l been 
parted with ; R. v. Davenport^ J//8., 1 Arch.PeaCs Acts., 5 ; but if the 
prisoner had in fact been sent by the customer to the silversmith, the 
possession would have been in the prisoner, and the subsequent con- 
version would not have been larceny ; and upon this ground, in a case 
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similady circumstanced, but in which there was no evidence that the 
prisoner had not actually been sent for the goods, Patteson^ J., directed 
an acquittal : for nm mrutUtt that the prisoner had not been sent for 
the goods as she had stated, and delivered them to the person who 
sent her. R, v. Savage, 5 C. d P, 143. "Where the defendant pre- 
vailed upon a tradesman to take goods to a particular place, under 
pretence that tlie f»rice would then be paid for them, and afterwards 
induced him to leave the goods in the care of a third person, from 
whom the defendant got the goods without paying the price, the trades- 
man swore that he flid not intend to part with the goods until they 
were paid for, and the jury found that the defendant, ah Initio, in- 
tended to get the goods without paying for them ; this was holden to 
be larceny. }l. v. Camphell, 1 Mofxl. C. C. 179. So, where the de- 
fendant indueerl a tradesman to send his goods by a servant to a par- 
ticular place, with change for a crown piece, and on the way met the 
servant, and giving him a counterfeit crown piece, induced him to part 
with the goods and change, which he had no authority to do without 
receiving payment ; this was holden to be larceny. li. v. Small, 8 C, 
rfc P. 40. So, whon^ the defendant having bargained for goods, for 
w’hich, by the custom of tra<]e, the price shoidd have been paid 
before they were tiiken aw'ay, took them away without the consent of 
the owner, and at the time he bargained for them did not intend to* 
jMiy for them, but meant to get them into his own possession, and 
dispose of tliem for his own henctit ; this was holden to be larceny. 
It. V. Gilhvrt, 1 Mood, (j. (J. IHT). Ami when; the defendant, intending 
ah initio to get goods bv fraud, had them put into his cart upon the 
express comlitioii that they shouhl be paid for before they were taken 
out of the cart, and then took them out of the cart without paying 
for them, and converted them, this was liolden to be larceny. R. 
V. Pratt, 1 Mood. C. (!. 2o(h Rvg. v. Cohen, 2 Den. C. C. 24th So, 
obtaining money or goods by the practice of ring dropping (as it is 
termed) has been holden to be larceny. 4’hus, where the defendant, in 
the presence of the j»rose.cut(U*, jiicked up a purse in the street, contain- 
ing a receipt for 147/. for a “ rirk hrilliant diamond ring,'" and also the 
ring itself; it was then pnjposod that the ring should be given to the 
prosecutor, upon his depositing his watch and some money, as a 
security that he winddreturu the ring as soon as his j)roportion ot 4;he 
value of it should be pai<l to him by the defendant ; the prosecutor 
accordingly depositi'd his watch and monev, which were taken away 
by some of the defendant’s confederates ; but the ring turned out to 
be of tin; value of lOs. only, and the w'ateh and money were never 
returned : it was left to the jury to say, wheth(;r this was not an artful 
and preconcerted scheme to get possession of the ju'oseoutor’s watch 
and money ; and the jurv being of that opinion, convicted the de- 
fendant. R. V. Patch, 1 Leach, 238. In R. v. Moore, 1 Leach, 314 ; 

2 East, P. C. 079, the defendant being convicted of larceny under the 
same circumstances, and the ease being reserved for the opinion of the 
judges, nine of them were of opinioi^that this practice of ring-drop- 
ping amounted to larceny ; and they distinguished it from the case of 
a loan ; tor here, although the possession was parted with, the property 
in the goods was not. Sec also R. v. IFa/so/i, 2 Leach, 040 ; 2 East, 
P. C. 080. dn the same principle it has been held, that a gipsy who 
obtains money or goods by a false pretence ofyritchcraft, is guilty of 
larceny. Reg. v. Bunce, 1 F. & F. 523. '^^^lere the defendant, in 
the presence of the prosecutor, picked up a purse containing a watch- 
ehain and two seals, which the defendant and his confederate repre- 
sented to be gold, and worth 18/., and the pijosecutor purchased the . 
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defendant’s share for 7Z., intending to part with the property in 
the money as well as the possession of it ; Coleridge^ J., held that 
this was not larceny. Reg. v. Wilson^ 8 C. <£* P. 111. Where the 
defendants decoyed the prosecutor into a public-house, and then 
introduced the play of cutting, and one of them prevailed on the 
prosecutor, who did not plav on his own account, to cut the cards 
for him ; and then, under tlie pretence that the prosecutor liad cut 
the cards for himself, and lost, another of them swept his money off 
the table, and went away with it, it was chnsidered to be a case 
in which it should be left to the jury to determine quo aniuvo the 
money was obtained ; and which would be a felony should they 
lind that the money was obtained upon a preconcerted plan to stciil 
it. R. V. Horner^ 1 270 ; Ccild. 295. So, where the prosecutor 

was induced, by a preconcerted plan, to deposit his money with one 
of the defendants, as a deposit upon a pretended bet, and the stake- 
holder afterwards, upon pretence that one of his confederates had 
w on the wager, handed the money over to him ; nndUt was left to 
the Jury to say, wdiether, at the time the money w^as taken, there 
\vas not a plan that it shouhl be kept, under the false colour of 
winning the bet, and the jury found that there w'-as ; this \vas held to 
be larceny ; because, at the "time the defendants obtained the money 
frpm the prosecutor, he parted wdth the possession only, and the pro- 
perty was to pass Eventually only if the other party really won the 
w'ager. 7i*. v. Ralmtu, R. cf R. 413. Where two men, J. and W,, 
acting in concert, and intending to defraud the prosecutor, entered Ids 
shoj), and by means of an artitice induced him to draw a cheque on 
his banker for 42/., payable in the name of the prisoner J., and then 
to accompany J. to the bank to sec it paid, on the understanding that 
tlicy were to return to tiuish the transaction by the payment to the 
prosecutor of 42 sovereigns, and that the prisoner W. ivas to remain 
at the shop till they wont to and retunied from the bank ; at the bank, 
by the prosecutor s desire, and in his presence, the banker handed four 
lb/, notes and two sovereigns to the prisoner J. ; the prosecutor and 
,1. then left the bank together, and wdiile on their wav back to the 
shop J. absconded with the notes and the two sovereigns, which ho 
and W., who had in the mean time gone off frfun the shop, appro- 
priated to their own use : this was held to be a larceny by both 
Ijrisoners of the notes and the two sovereigns, the ivosecutor never 
having parted with the property in and possession of them, and J. 
having no more than the bare custody of them until the payment to 
the prosecutor of the 42 sovereigns. Reg. v. Johnson^ 2 Den. C. C. 
310. Where the defendant by false representations induced the prose- 
cutrix to buy from him a dress for 25«., promising that if shS would do 
so he would give her another dress worth 12«. ; then took a guinea 
from her hand, gave her a dress worth much less than a guinea, and 
refused to give her the other dress he had promised : this, it being 
found by the jury that it was part of the defendant’s scheme to obtain 
the money by means of a preteifded sale, was held to be larceny. Reg, 

V. Morgaii^ Dears. C. C. 395. Where the prisoner went into a shop 
and asked for change for half-a-crown, and the shopman gave him 
two shillings and sixpence, the prisoner held out the half-crowfl, and 
the shopman just took hold of it by the edge, but never actually cot it 
into his custody, and Ihc prisoner ran away with the change and the 
half-crown ; upon an indictment for stealing the tw'o shillincs and six- 
pence, Parke^ J., held it to be larceny, but doubted whetner an in- . 
dictment would lie for stealing the half-crown. R. v. William$^ 6 C, 
w. o 
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d P. 390. Where a hosier, by the desire of the defendant, took a 
parcel of silk stockings to his lodging, out of which the defendant 
chose six pairs, which were laid on the ha^kof a chair, the defendant 
then 4 »ent the prosecutor back to his shop for some articles, and while 
he. was absent, ‘absconded with the stockings ; the judges held, that 
this amounted to larceny, the defendant having clearly obtained pos- 
session of tl)e goods miitiw furandU R, v. Bliarpless^ 1 Leach^ 93 ; 
2 East, P. C. 675. So where, the prosecutor having told his servant 
in the defendant's hearing to go to S. and pay him some money, the 
defendant oflfered to take it, falsely stating that he lived a few doors 
from 8., whicli statement induced the prosecutor to deliver the money 
to the defendant to take to S., instead of which he appropriated it to 
his own use ; and the jury, finding^ the defendant guilty, stated that 
their verdict was founded cm the belief that the defendant had obtained 
the money by a trick, intending at the time to appropriate it to his 
own use ; the conviction was held right. ‘Reg. v. Broum^ Dears. C. C. 
616. Where the defendant hired a horse from the prosecutor, on 
pretence of taking a journey, and it turned out that, instead of going 
the journey, ho sold the horse in Smithhcld market on the same day ; 
it was left to the jury to consider, whether he hired tlie horse for the 
purj)osc of stealing it, or whether he liircd it really for the purpose of 
taking the journey, and afterwards changed his intention : and the 
juiy, being of the former opinion, found him guilty ; seven of the 
jiufgcs were afterwards clearly of opinion that the ofteiiQo was felony. 
R. v. Pear, 1 Leach. ‘212 ; 2 East^ P. C. 685. See Ji. v. Batiks, R. d; 
R. 441. And the same where the defendant hired the horse in the 
name of another person, R. v. Charlewoody 1 Leach, 409 ; 2 East, P. 
C, 6H9. 8o, where, the defendant hired a post-chaise, with intent to 
coi\j'ort it to his own use, and never returned it; upon being indicted 
for it, twelve months afterwards, a.s for a larceny, it was liolden clearly 
to amount to tliat otfenee, although the chaise was not hired for any 
detinitc time. R. v. Semp/e, I Leach, 420 ; 2 East, P. C. 691. But 
there must, in order to constitute a larceny at common law, by a 
party to whom the goods had been dclivere<l on hire, have been not 
only an original intention to convert them to his own use, but a sub- 
sequent actual conversion ; and a mere agreement by the hirer to 
accept a sum offereil for the goods by a third party, whb, however, 
did not intend tp purchase unle.s.s his suspicions as to the honesty and 
right of ilie vendor to sell were removed, was held not to amount to 
such a conversion. Reg. v. Brooks, 8 C. d* P. 295. These questions, 
however, will not mnv arise in eiuscs of the kind just referred to, by 
reason of the provision of the 24 <0 25 Viet. c. 96, s. 3 {ante, p. 259), 
by which the fraudulent appropriation of property by bailees is 
declared to be larceny. (^v’«^iO«^p.292.) Where the prisoner went 
to an inn, on a fair-day, and desired the ostler to bring out his horse, 
and, upon the latter saving he did not know which was his horse, w’ent 
into the stable, and, pointing to a mare, said it was his, and the ostler 
brought out the mare, which the prisoner attempted to mount but 
could not, the mare being frightened ; upon which he desired the 
ostler to lead the mare out of the yard, which was done/, hut, before 
he could mount, the prisoner was detected and secured : Garrow, B., 
held this to be larceny. R. v. Pitnum, 2 C. d P. 423. If a man, 
armno furaneii, sue out a replevin, and by that means obtain the pos- 
session of another man's horse, and ride away with it ; or by a fraudu- 
lent ejectment got possession of another's house, and carry away the 
goods out of it, he is guilty of larceny. 1 Hale, 507 ; 1 Ilaick. c. 83, 
s. 12 ; 3 Inst. 108 : and see R. v. Farr, KeL 43 ; 2 Leach, 1064, n. 
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Where the defendant, ammo/tfmnrfi, obtained goods from the servant 
of a carrier, by falsely pretending to be ,the person to whom the 
goods were directed, it was holden to be larceny ; be<;au8e^the servant 
had no authority to part with tlie goods but to the right person. R, 
V. Longsireet^ 1 Mood. C. C. 137. So, wdiere the prdsecutor, intend- 
ing to sell his horse, sent his servant with it to a fair, but the 
servant had no authority to sell or deal with it in any way, and the 
defendant by fraud induced the servant to part with the possession of 
the horse, under colour of an exchange for another, intendihg all the 
while to steal it ; tliis was holden to bo larceny. Reg. v.. Shcjiherd^ 
9 C. cf- P. 121. T. J., the owner of a watch, sent it to be related 
to. A., the person from whom he had bought ii, and who had no 
authority to deliver it to any body btit the owner. The nlefendant 
fraudulently induced A. to believe that T. J. desii^d the watch to bo 
sent by post to the postmaster at B., in a letter ; and the watch having 
been so sent, the defendant personated T. .1., and induced tho jiost- 
mastcr to dediver it to him as T. J. It was held, that, on the rectdpt 
of the watch by tlic postinaster,the special property of A. ceasbil, and 
the general pmj^erty of the owner, being unincumbered, drew to it the 
possession ; that the postmaster had only the custody of the watch for 
the purpose of delivering it to the owner, and so his possession being 
the j)ossessi()ii of the owner, the obtaining of it by the defendant was 
a larceny from T. J. Rnj. v. Kag. 1 Dean, cf H. C. C. 231. Where 
the defendant, by arfifiee, obtained possession of a request-note at tho 
India House, by means of which he obtained a ])cnnit tor a chest of 
tea belonging to the prosecutor (to whom he was a perfect stranger), 
and the chest of tea was (hereupon delivered to him : the judges held 
this to bo larceny, notwithstanding the possession had been obtained 
]>y means of a regular ri^quest-note and permit. R. v. Jfenrh^ R$(b 
ft. I(j3. A hosier in the llaymarket, having sent his apj)rcntice with 
a parcel of stockings to Chcapside, the defendant met him on Ludgate 
Hill, and aske(l liim wliere he was going; the apprentice answered to 
Mr. Heath's ; the d(*fendaTit replied, that he was the person, desired 
tlie boy to give him the parcel, and gave him a small parcel in return, 
to take home to his master: the boy accordingly gave him the parcel; 
luit the parcel he took from him for his master contained ngthiiig but 
ol<l rags of no value : the judges held this to be larceny. R. v. Wil- 
I'lna. 1 Jji'drh^ 529 ; 2 Eaat. P. C. C73. It must be owned tliat these 
last two cases so nearly resemble a few of the latter cases collected 
under tlic first hea<l, that the rejuler will ]>robably feel some/difticulty 
in distinguishing them uj»on principle. They may be considered as 
very nearly approaching the boundary which separates the one class 
of cases from the other. In such cases, it is safer and more prudent 
to indict the defendant for obtaining goods, etc., by false pretences ; 
the punishment is nearly the same as for simple larceny ; and if upon 
an indictment for obtaining goods, etc., by false pretences, it be proved 
that the defendant obtained the ^oods, etc., under circumstances which 
in law amount to larceny, he will not upon that ground be entitled 
to an acquittal. 24 <€* 25 Vk't. c. 96, 8. 88. 

Thirdly. As to the case where the jiosscssion of the goods has been 
obtained lawfully and hond fide, without any fraudulent intention in 
the first instance. — At the common law, where goods were delivered 
to a man upon trust, or taken by bim with the owner’s consent, he 
was not guilty of larceny by converting them to his own use. There- 
fore, in all cases where gooefs were borrowed or hired from the owner, 
or were delivered by the owner to another to have work done upon 

0 2 
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them, or cattle were delivered to be agisted, or the like, and so in all 
other cases where goods were in the possession of a bailee^ and he, 
while the contract of bailment subsisted, converted the goods to his 
own use, this was not larceny, but only breach of trust ; because the 
original taking was bona fide and rightful : unless, indeed, the jury 
found, on evid(*nce warranting them in so finding, that the goods 
were originally obtained by the defendant from the owner nnirno 
furamii, or that the defendant received them, harbouring at the time 
an intention'wrongfidly to convert them to his own use. {See mite, 

р, 287 et seq.) It is, however, no longer necessary to refer to the 

niinjcroiJH cases decided on this subject, many of which turned upon 
very dlKtlnctioiiK, because, under the jjresent statute, 24 25 

. Viet. c. yd, «. 3 (re-enacting 20 df 21 Viet. c. 54, 8. 4), it is no longer 
a <lefencc to an indictment for larceny, that the defendant originally 
received tlie goods in the character of a bailee. For that statute 
(after dealing with the specific cases of fraudulent appropriation by 
trustees, by bankers, merchants, brokers, attorneys, and agents, and 
by persons entrusted with powers of attorney for the sale or transfer 
of property) enacts that “ whosoever, being a bailee of siny property, 
shall fraudulently take or convert the same to his own use, or the 
use of any person other than the owmer thereof, although he shall not 
break bulk or otherwise determine the bailment, he shall be guilty of 
larceny.” (See Retj. v. lF<7/s, 1 F. d F. lOU.) And the 1st section 
provides, that the word “ j)roperty” sliall include “ every description 
t»f real and personal prop(u*tv, goods, money, debts, and legacies, and 
all deeds and instruments relating to and evidencing the title or right 
to any [)roperty, or giving a right to recover or receive any money or 
goods.” Kvon before these statutes, although the goods had in the first 
inalanec been obtained without a felonious intent, yet if the possession 
of them was obtained by a tresjum., the subscciuent fraudulent a[>pro- 
priation of them, during the continuance of the same transaction, %vas 
a larceny. As where a man, driving a Hock of sli(u*j) from a field, drove 
with them a sheep belonging to another person, without knowing that 
he had done so, hut afterwards, when he discovered the fact, sold that 
sheet) and appropriated the proceeds of the sale to his own use ; ho 
was held to be rightly convicted of larceny. Rey. v. Riley ^ DenrR. C. 
C. 14y. A man cannot, however, be convicted of larceny as a bailee, 
unless the bailment was to re-deliver the rm/ xumr cliattel or money. 
Req. V. Iloare, 1 F.d F. 047 : Reg. v. Garrett, 2 F. tO F. 14 : Reg. v. 
Hmeell, 31) 1. ./., JA C 175 ; 1 Leigh d Care, C. C. 58. 

If the goods of a husband bo taken with the consent or privity of 
the wife, it is not larceny. R. v. Harrison., 1 Leach, 47 : Reg. v. 
Avery., 1 /ic//, C. V. 151). However, it is said, that if a woman steal 
the goods of her husband, and give them to her avowterer, who, 
knowing it, carries them away, the avowterer is guilty of felony ; Dalt. 

с. 104 ; and where a stranger took the goods of the husband Jointly 
with the wife, this was holden to be . larceny in him, he being her 
adulterer ; R. v. Tolfree, 1 Mood. C. C. 243 : Reg. v. Featheratone, 
Dears. C. C. 369 : see Reg. v. Berry ^ 1 Bell^ (7. C. 05 ; and so it is even 
though no adultery have then been committed, but the goods are 
taken with the intent that the wdfe shall elope and live in adultery 
with tlie stranger. Reg. v. Toilette C.d Mar. 112 : Reg. v. Thompson., 
1 Den. C. C. 549 ; see, however, R. v. Clarke, 1 Momi. C. C. 376, n. 
But an adulterer cannot be convicted of stealing the goods of the 
husband brought by the wife to his house, in whicli the adultery is 
afterwards committed^ merely upon evidence of their being there, 
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unless they be traced to his personal possession. Reg. v. Rosenberg^ 

1 JST. m33. 

Fourthly, As to cases where, although there is a deliveiy of the 
goods by tlie owner, yet the possession in law remains in him. — If a 
servant, who has merely the care and oversight of the goods of his 
master, as the butler of plate, the shepherd of sheep, and the like, em- 
bezzle them, this is a larceny at common law ; 1 Ilale^ 50G ; because 
the goods, at the time they are taken, are deemed in law to be in the 
possession of the master, the possession of the servant in such a case 
being the possession of the master. AVhere a person em])loyed to drive 
cattle, or to take them to a particular place for a special purpose, and 
bring them back, sells them, it is larceny ; for lie has the custody 
merely ; and not the right to the possession ; R. v. Stocky 1 Mood, C: 
C, 87 ; R, v. M'yamet\ 1 Mood, C, C, 308 ; although the intention to 
convert them was not conceived until alter they wore delivered to him. 
Reg. V. Ilanry^ D C. <0 P, 333 : Rrg. v. jacknon^ 2 Mood, C. C. 
32 : see Rey. v. Ooode^ C. Mar. 382 : Reg, v. C, Joues^ Id. G1 1 : 
Reg. v. Frances Smithy 1 C. S K, 423. Where the defendant, who 
was carter to the prosecutor, went away with and disposed of his mas- 
ter’s cart, it WMS hohlen to be felony. R, v. Robinson^ 2 East^ P. C. 
3()3. Where the defendant, a porter to the prosecutor, was sent by 
his master to deliver goods to a customer, and, insttuid of doing so, 
sold them, the judges held this to be felony. R. v. Rass^ 2 East^ 
P. C. 3GG. The del'einhuit, foreman and shopkeeper to the prosecutor, 
not residing in the house with him, but merely attending there in the 
daytime, received from his master a bill of exchange, with directions 
to send it enclosed in a letter to J. S. in London ; the defendant ab- 
hconde<l with the bill ; and the judges held this to be felony. R. v. 
Paradiee, 2 East, P. (J. 3G3. So, if money, or a valuable security 
(as a cheque drawn by the prosecutor on a banker, Reg. v. Heathy 2 
M(uhI. C. C, 33) be given by a master’ to his servant to carry to 
aiKither, or to purchase goods with, and the servant apjily it tt> his 
own use, it is larceny. R.\. Laremltr, 2 Russ, IGO : Reg, v. JJea- 
luuH, C. <0 Mar. 303. So, if a man liaving purchased corn on board 
a vessel, send his clerk or lighterman witli a barge for tlic purjiose of 
landing it, and the clerk or lighterman embezzle a part of it, this is 
larceny. R. v. A hrahat, 2 Leach,, 824 : R. v. Sjtear,, 2 Leach,, 825 ; 

2 East, P. C. 3GH. So, where the servant of a master- carman, em- 
ployed to cart goods, by collusion with others suffered the goods, with 
the cart, to be taken away, it was liolden to be larceny in the servant ; 
and to be immaterial whether the property were laid in the bailee or 
the original owner. R. v. Harding, R. cf* R. 123. So, where a ser- 
vant got ten guineas from her master, in order to get silver for them, 
and, instead of doing so, ran aw^ with the guineas, it was holden to 
be larceny. R. v. Atkim(yn, 1 Leach, 302. Kven where a confiden- 
tial clerk to a merchant, who had authority to get his master’s bills 
discounted, and had the general management of his cash concerns, 
took a bill of exchange, uii indorsed, got it discounted, and absconded 
w ith the pi^duce of it, it was holden to be felony. R. v, Chipchase, 
2 Leach, GOO : and see R. v. Murray, 1 LpaicIi, .344. Where the de- 
fendant, a clerk and cashier in a banking-house, made false entries 
in the books to the credit of a customer, then obtained the customer’s 
cheque for the sum thus falsely placed to his credit, and paid the 
amount of the cheque to himself by certain bank-notes, entering the 
payment in the book as being made to “ a man this was holden by 
the judges to be a larceny of the bank-notes. R, v. Hammm, R, db 
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B. 221 ; 2 Leach^ 1083 ; 4 Taunt, 304. So, if a sheriff’s officer clan- 
destinely sell, for his own use, part of the goods which he has seized 
under a fi. /«,, he is guilty of larceny, because he has the custody of 
tlie goods merely, like a servant, and has not the legal possession. 
R, V. Eastall^ 2 Buss. 153. Hut where A. employed B., who was by 
business a drover, to drive pigs and deliver them to C. at L. ; he was 

to be paul by the day, but, }>y tlie usage of the trade, he liad a right to 
drive other persons’ pigs to L. along with A.’s, if he chose ; he drove 
the pigs to l-j., and, as (J.’s wife would not receive them, he took them 
to L. market, sold them, and absconded : this was held (before 20 d? 
21 Virl. c. 54, 8. 4, sm ante^ p. 292) no larceny, as under the eircuni- 
stances B. was a bailee and not a servant, and he had no original in- 
tention of stealing the pigs. Ilnj^ 1 Den. C. C. 502 ; 2 C. <f- 

K. OHd : see Iterj. v. Gihhs^ Dears. C. C. 445. An unauthorized gift 
by the servant of his master’s goods is as much a felony as if he sold 
or ])awned them. Beg. v. White^ 9 0. <t' P. 344; And where a third 
party receives goods from a servant, under colour of a pretended sale, 
knowing that the servant luus no authority to sell them, and is in fact 
defrauding his master, this is larceny in both. Reg. v. Homhij^ 1 C. 
A K. 305. But where goods, of which the master has never been in 
possession, are delivered to the sen'ant for the master’s use, anti the 
servant, instead of delivering them to his master, by dei)ositing them 
in his house, or the like, converts them to his own use, tliis is liolden 
to be no larctmy at common law. 2 /•J/zk/, P. C. 558. 4'herefore, if 
a shtzjnnan receive money from a customer of lys master, and, instead 
of putting it into tin* till, secretes it, H. v. /bt//, 2 Leneh^ 841, etl . ; 
or, if a banker’s clerk reeeive nmney at the coimtto*, ami, instead of 
putting it into the proper drawer, purloin it, R. v. Rar.elcy^ 2 Lenrh^ 
835 ; or receive a hond for the ])urpose of being deposited in the bank, 
and instead of depositing it, convert it to his own use ; R. v. TFznVe, 

1 Leneh^ 28 ; 2 P. 6V57t) ; in these cases, it has been holden, 
that the clerk or shopman is not guilty of larceny. So, where a ser- 
vant "was sent hy his master to get silver for a 5/. note, which he did, 
and absconded with the silver, it was holden no larceny, because the 
silver had never been in the possession of his master, excej)t by the 
hands of the servant. R. v. ISufleyts^ 1 Mood. C. V. 129. And where 
the prosecutor, having employed the defendant to purcha.se Exchequer 
bills for him gave him a cheque upon his bankers for the amount, and 
the defendant received the amoupt of the cheque in bank-notes, and 
absconded, it was holden not to amount to a larceny of the notes, be- 
cause the prosecutor never bad possession of them except by the hands 
of the defendant. 7^. v. Walsh^ /?. <C* /f. 218. What is a sufficient 
deliver)^ to the master for this purpose must depend upon the nature 
of the goods. Thus, the putting down, hy the ser^^ant, of a load ot 
hay, which the master had sent lum for, at the masters stable -door, 
was held a sufficient delivery to the master to make the serv ant guilty 
of larceny in then appropriating a part of it to his own use. Reg, v. 
Hagimrd, 1 C. it K, 508. 

If the owner of goods deliver them to another, but be present all the 
time they are in the other’s possession, and there be no intention on the 
part of the owner to relimpiish liis dominion over them by such deli- 
verj^, the owner still retains the possession in law, notwithstanding this 
delivery ; ami if the person to whom he has so delivered them make 
away with them and convert them to his own use, he will be guilty of 
larceny. 2 East, P* C, 683, 684 ; 1 Hawk. c. 33, s. 2. As, for in- 
stance", if the owner give the goods to a man to carry, and accompany 
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him at the same time— if the mail ruii away with the goods, ho is 
clearly guilty of larceny. 

So, if a man have a bare use of the goods of another, this does not 
divest the owner of the possession in law ; and if the person who thus 
has the use of them, fraudulently convert them, it is larceny. As, for 
instance, if a guest rob his inn or tavern of a piece of plate, it is 
larceny ; for he hath not the possession dtdivered to him, but merely 

the use. 1 llale, 50(1 ; 1 Hawk, c, 33, 8, 6.’ 

It may bo necessar}^ to add, that although the taking must, in strict- 
ness, be invito do/«i/io, yet where a servant, being solicited to become 
an accomplice in robbing his master’s house, informed his master of 
it ; and the master thereupon told him to carry on the affair, consented 
to his opening the door leading to the premises, and to his being with 
the robbers during the nibbery, and also marked bis j)ropcrtv, and 
laid it in a ])Ijiee whore tlie robbers were expected to come ; it was 
liolden that this comluet of the master was no dcfe,nce to an indictment 
against tlie robbers. R. v. Eqqington^ 2 Boa, &B. 508 ; 2 Lcachy 913 : 
sec R, V. Wiliunns, I C. d* K, 195. 

Where a larecny is committed in one county, and the thief, at any 
distance of time, R, v. Parkin^ 1 J/(W. C. 45, carries the goods 
into another county, in contemplation of law he is guilty of, not only 
a carrying awav, but also a taking, in every county through or into 
w'hich the gooifs liave been carried* by him. 1 507 ; 1 Hawk, 

c, 33, 8, 52; 3 Inst. 113. So, if a larceny be committed in one part 
of the rnited Kingdom, and the goods be carried into another part of 
thii United Kingdom,’* the offender may be indicted in that part of the 
United Kingdom into which the goods are carried. So, if a larceny 
be committed within 500 yards of the boundary (d* two counties, the 
defendant may l»e indicted in either county. And if committed upon 
any persmi, or with re.^pect to any property, in or upon any coach, etc., 
or vessel, during tljt; progress of a journey or voyage, the defendant 
may be indicted in any county in wliicli, or l>y tlie boundary of which, 
the eoacli, etc., or vessel may pass during the progress of the journey 
or voyage. {Antc^^^P- ‘^7, 28.) 

• 

Carrg away.'] — There inu.st not only l>e a taking, but also a carry - 
htff auv///, in order to constitute larceny. A bare removal, how^ever, 
from the place in which the thief found the goods, though he does 
not make off wdth them, is a sufficient a,sportatio!i or carrying away. 
4 Bl. Com, 231. As, for instance, if a man be leading anothers horse 
out of a close, and be apprehended in the fact ; or if a guest, stealing 
goods out of an inn, have removed them from his chamber downstairs ; 
3 Inst. 108, 109; or if a serv'ant, animo furaiuli^ take his master’s 
hay from bis stable, and put it into his master’s waggon ; Reg. v. 
Grunccll^ 9 C. cO P. 305 ; or if a thief, intending to steal fdate, take it 
out of a chest in which it was, and lay it down uj>oii the lloor, but 
be surpri.sed before he can make Ids escape wdth it ; R. v. 8imj}son^ 
Kti, 31 ; 1 Hawk. c. 33, s, 25; or if, intending to steal a cask of 
wine, he remove it from the head to the tail of tlie waggon in which 
it is placed, and be detected before he can effect his purpose of carry- 
ing it off. R, V. Walsh., 1 Mood. C. C. 14. And where the defendant 
drew a book from the inside pocket of the prosecutor’s coat, about 
an inch above the top of the pocket ; but, whilst the ^ok was still 
about the person of tje prosecutor, the prosecutor suddRly put up his 
hand, upon which the defendant let the book drop, and it fell into the 
prosecutor’s pocket : this was considere<^ a sufficient asportation to 



296 Larceny. 

constitute larceny. R. v. Thompson, 1 Mood. C. C. 78. But where 
the defendant merely set a package on end, in the place where it lay, 
for the pur[)0»e of cutting open the side of it to get out the contents, 
and was detected before he had accomplislied his purpose ; the judges 
held that this wa.s not sufficient. R. v. Cherry, 2 East, P. C. 556. 
Bo, where the thief was not able to carry off the goo<l.s on account of 
their being attached by a string to the counter ; Anon., 2 East, P. C. 
556 ; or to carry off a purse on account of sonic keys attached to the 
strings of it getting entangled in the owner’s pocket ; R. v. Wilkinson, 
1 Hale, 508 ; the court in these cases held, that there was not a suffi- 
cient carrying away to constitute larceny : to render the asportation 
in such cases complete, there must be a severance. 2 Russ. 6. 


LARCENY BY CLERKS OR SERVANTS. 


Statute. 

24 d' 25 Viet. c. 96, s. 67.] — Whosoever, being a clerk or servant, 
or being <Tnployed for the purpose or in tlnj (*apacity of a clerk or 
servant, shall steal any chattel, nujiiev, or valuable security belonging 
to or in the possession or power of his master or employer, shall be 
guilty of felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be kept in penal .servitude for any term not 
exceeding fourtemi years, and m>t less than thre«} years, or to be 
iinprisoiu'd for any tenn not exceeding two y.ears, with or without 
hard labour, and with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whipping. 

Indirtment. 

(hmmenrement (ts ante, p. 27f)] — was clerk clerk or servant"') to 
»I. N., [or was employed by J. N. f4»r the ])urpose and in the capacity 
of a clerk to him the said ,J. N.] and that the said .J. S.* afterwards, 
and whilst he was such clerk to the saitl J.N. as aforesaid [or was so 
eiuployed by the said J.N. as afore.said], t(» wit, on the day and year 
aforesaiil, certain money to the amount of ten pounds, ten yards of 
linen cloth, and one bill of exchange ft>r the p.ayment of ten pounds 
(“<04V i'hattel, money, or rahmhle security," stui ante, p. 258), of and 
belonging to the sahl J. N., his master [or emphiyer] [or, in the 
possession ami power (‘‘ or power") of the sanl .1. N. his 
master [or employer] then being], feloniously did steal, take, and 
carry away, against tlie form of tlie statute in such case made and 
provided, and against the peace of our lady the yueen, her crown and 
dignity. 

I'oM may add a count for larceny at common laic, although this is 
vunecessary. If it apjiear that the money, etc., mis received by the 
clerk, etc., for and on account of his nuuster, ana teas not received into 
the jiossession of the master othenvise than l»t the actual possession 
of the clerk, etc., so as not to amount to larceny but to embezzlement, 
the defendant is nevertheless not entitled to be acquitted, but the jury 
7nay return jm their verdict that the difendant teas not guilty of 
larceny, but^Vas guilty of embezzlement, amt Oiereujion he shall be 
liable to he ptmisheti in the same manner as i/he had l>een convicted 
an an indictmeni for embezzlement ; but he cannot be aftervxirds prose- 
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cuted for embezzlement on the same facts, 24 <£* 25 Vkt. c. 96, s. 72, 
tit. Embezzlement.^ 

Felony : penal seirvltude. for not more than fmirteen nor less than three 
years, or imprisonment, with or without hard labour, and with or without 
solitary confinement, (such confinement not eaxeeding one month at any 
one time, nor three months in any one year, 24 S 25 Viet, c. 96, s. 119, 
ante, p. 265) for not more th/m two years ; ami, if a male umler sixteen 
years, with or icithout whippiny. 24 <£• 25 Viet. c. 96, s. 67. 

As to the punishment where the dtfendant is triable summarily, and 
pleads guilty. In fore Justices at petty sessio?is, under the stat 18 ct* 19 
Viet. c. 12r), see s. 3 of that act, ante, p. 267. 

to larceny by persons emjdoyed in the jmhlic service of her 
majesty, or by police constables, see 24 tC* 25 Viet, c. 96, 8, 69. 

Evidence. 

Prove that tlic defciulant, at the time he committed the offence, was 
“ clerk or servant” to J. N., or was employed by J. N. for that pur- 
pose or in that ca]»acity> as alleged in the indictment, (i^ee jMst, tit. 
Embezzlement.) The (i|iver of a glass-coach hired for the day is not 
the servant of the hirer, so as to come within the statute. Ji. v. liny- 
don, 7 C. <£• 1*. 445. See Quarman v. Burnett, 6 M. d' W. 499 : 
Milligan v. Wedge, 12 A. t(i E. 737 ; 4 P. <1; V.l\4: Reg. v. Hey, 1 
Den. C. C. 602 ; 2 C. d K. 983 : Reg. v. Gibbs, Dears. C. C. 445, ante, 
]>. 294. Then prove the larceny as directed, ante, pp. 271-296 ; see 
jHirtfcularly p. 293. 'AVhere, upon an indictment for larceny, it 
aj)peared that the defendant, being sent by his master to get change 
for a bl. note, got silver for it and ahscundod, it was holden that it 
was not larceny, because the silver had never been in the possession 
of the master, except by the liamls of the defendant. R. y.Sullens, 1 
Mood C. C. 129 ; hnf .see ‘now 24 25 Viet. c. 96, s. 72, sujwa. lJut 

if the property be in the jjos.sossion of the master, even by the hand.s 
of another c l(*rk or servant, or by delivery into the master’s house or 
barn, or into his cart or barge, it is larceny. R. v. Murray, 1 Mood. 
C. C. 276 : Re(f. V. Watts, 2 Den, C. C. 14 : Re(f. v. Spear, 2 Leach, 
825 ; 2 East, 1\ C. 568 ; Reg. v. Reed, Dears. C. C. 168, 257. It is 
not re(iuired by the statute that the goo«ls, etc., stolen sliould be the 
))roperty of the master ; the words of the statute are, “ belonging to 
or in the poshession or power of the master.” If the defendant is not 
.shown to be the clerk or servant of J, N., but a larceny is proved, he 
may be convicted of the larceny merely. 


STEALING OR KILLING HORSES, COWS, SHEEP, ETC. 


Statute. 

24 d 25 Vict.r. 96, /?. 10.] — Wiosoever shall steal any horse, mare, 
gelding, colt, or filly, or any bull, cow, ox, heifer, or calf, or any ram, 
ewe, sheep, or lamb, shall be guilty of felony, and beii|^ convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen years and not 
less than tliree years, or to be imprisoned for any term not exceeding 

05 
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two years, with or witliout hard labour, and with or without solitary 
confinement. 

Sect. 11.] — 'Whosoever shall wilfully kill any animal, with intent 
to steal the carcase, skin, or any part of the animal so killed, shall be 
guilty of felony, and being convicted thereof shall be liable to the 
same punislimcnt as if he had been convicted of feloniously stealing 
the same, provided the offence of stealing the animal so killed would 
have arnoflnted to felony. 

Indictment for stealinr/ Horses^ Cmos^ Sheep^ etc. 

Co/7i7Hencehie/nt as onic, 270] — one marc (“ horse, mare, gelding, 
volt, or fdhj, bull, cow, ox, heifer, or calf, ra77i, ewe, sheep, or la7/ih,'^') 
of tlie goods and chattels of J. N., feloniously did steal, take and load 
away ; against the form of the statute in such case made and j)ro- 
vided, anil against the peace of our lady the Queen, her crown and 
dignity. Jf the indktmcM he for skaliug a. bull, etc., or sheep, etc., sag, 
“ drive away,” i/istcad of “ lead away.” The i/idict/zient must give the 
anhnal one of the deso'iplams 77ientio77ed in t^e statute; otherwise the 
dcfmdant ca/i be punished as for smplc la7Xe7iy 7iicrebj. It. v. Bca7iey, 
It. iC* It. 410. 

Felony : jnoial servWtde for not more than fourteen vor less than 
three years, or i7npriHon7nent not exceeding two years, being with or 
without hard labour, tmd with or without soHUu'y coi7fin€nient {^sueh eon- 
fine777ent not exeeeding one. 7/ionfh at any one twie, nor th/’ee /nonths ui 
any o/o' year, 24 tC* 25 Viet. c. 1)6, s. IIU, a7de,p. 205). — 24 <£• 25 ric/. 
c. 1)0, s. 10, 

Fridenre. 

Prove a larceny of the mare, etc., as directed a 7 ite, p. 271. f^ee 
It. V. Phillips, ante, 2 ). 2H2 : A^ v. Cnunjf, It. v. Cabbage, (/nte, J7. 2X3 : 
It. V. llariHoj, ante, p. 2^0 : It. v. Pe<7r, It. v. Charbocood, It. v. Banhs, 
a7it{;2>. 200: It. v. Stoch, It. v. F. S/nith, ante, p. 295. Where the 
defendant removetl sheep from the fohl into the open field, killeil 
them, and took away the skins merely ; tlie judges held, that removing 
the shee[) from the fold was a suftieient driving away to constitute 
larceny. It. v. Jtaw/ins, 2 Fa.^t, P. C. 017. lUit where, upon uu indict- 
ment lor sheep-stealing, the evidence was, that the carcases of the 
sheep were found lying in the gripe of a ditch, killed, and^hc tallow 
and fat taken away, the judges held that the removal of the sheep to 
the ditcli tV»r the purpose of killing them was not such a removal as 
would constitute a larceny of them within the meaning of the statute. 
It. V. lVillia77iS, 1 Mood. C. C. 107. {See the 7 te.rt p7reede7it,) I'poii 
the trial of an indictment for horse-stealing, the prosecutor stated 
that he had agisted the Iu>rseon the laiul of another at some distance, 
and that, hearing from that person of the loss of the liorse, he w(‘nt 
to the field where the horse had been to feed ; and discovered that 
lie was gone : but neither the agistor nor his servant was called 
as a witness : Gu/'/iey, Ik, held that this was not sufficient evidence 
against the prisoner, for it was not shown that he might not have 
obtained possession of the horse honestly. /?. iVW, G C. if* P. 17G. 

The evidence must correspond with the description of the animal 
in the indietjnent. If the animal stolon be specifically mentioned in 
the statute, it must be described and proved to be of that particular 
description, for the enumeration of the several kinds in the statute 
contradistinguishes the one fi*om the other. Thus, an indictment for 
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stealing a cow has been holden not to be supported by evidence of 
stealing a heifer, because the reuealed statute 15 G.% c. 54, upon 
which that indictment was tramea, mentioned both cows and heifers. 
Ji. V. Cbo^', 2 Leach^ 405 ; 2 East^ P, C. 016. And where a defendant 
was indicted for stealing sheep, and they appeai-ed by the evidence to 
be lambs, the judges held that the evidence did not support the 
indictment. R. v. Loom, 1 Moixl. C. C. 100.- /Sre R. v. Birket, 4 
C\ &P, 210. For the same reason an indictment for stealing a sheep 
was held not to be supported by proof of stealing an ewe. i?. v. 
Puddifoot^ 1 Mood, C. C. 247. But see now Reg, v. MCtdley, 2 Mood, 
a a 34, and Reg, v. Sjdcer, 1 Den, C, C, 82 ; 1 C. cO K, 699, contra, 
for sheej) is a generic name : ante, p, 52. An indictment for stealing 
a colt or filly would be supported by evidence of the larceny of a 
foal, because colt or filly nieams a young horse or mare ; and a foal is 
not siiecifically mentioned in the .statute. So it has’ been holden, 
that evhlencc of stealing a filly would support an iinlictment upon the 
repealed stat. 2 d; 3 Ed. 6, for stealing a nuire, because that statute 
mentioned merely horses, geldings, mares. J{. v. Welland, R. <f; R. 
494. A rig .sheep or wether may properly be described as a sheep. 
R. V. Stroud, {) C. rC- P. ,535. 

It should 1)0 observed, that this statute applies only to (he stealing 
of live cattle, and that, if dead animals be stolen, it is but a common 
larceny, and the piini.shment is diilereut. As to the description of dead 
animals, sec ante, jn 272. 


Indiclment for killing Horses, etc., xcith intent, etc. 

Conimnicemrnt as ante, p. 270] — one sheep horse, mare, gelding, 
colt, (tr jillg, hull, ron^ o.e, heifer, or calf, ram, emc, sheep, or lamtf'), 
of the goods and chattels of J. N^., feloniously and wilfully did kill, 
with intent feloniously to steal, take, and carry away part of the 
carcase (“/7/r earease or skin, or any part of the animal so killed'''), 
tliat is to say, [tlic inward (at] of the said .sheep ; against the form of 
the statute in such case made and provi<lcd, and against the peace of 
our lady the (Jiieeii, her crown and dignity. The animal killed must 
he diserihetl Inj (me. (f the names xncutioned in the statute. R. v. Bcancy, 
R. ff R. 4 JO. {Si'.e ante, p. 298.) 

Felony : 24 tO 25 V’ict. c. 9G, s. 11. See the hst precedent. 

Evidence. 

To su[>poi*t this indictment, you must prove two things : — 

1. Tliat the defendant killea the sheep ; and this is proved either 
positively, a.s ]»y a witness who saw him do it ; or by circumstantial 
evidence, as, for instance, that the .skin.s were found in his j»os.seBsion, 
or were sold by him to another jierson, or the like. {See. ante, p. 207.) 
Whore the defendant was indicted for killing a lamb with intent to 
steal part of the carcase, and the evidence was, tliat he cut off the 
leg of the lamb wiiilst it was alive, and carried the leg away before 
the animal died ; the laml) afterward.s died of the wound ,* the judge 
at the trial thought that as the death-w'oimd was given before the 
tlieft, it was sufficient, and the defendant was convicted ; the judges 
afterwards were unanimous that the conviction was right. R, v. 
Clay, R. dc R. 387 ; see also Reg. v. Sutton, 2 J/ooL C. C. 29 ; 8 C.& 
P. 291. 
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2. That he killed the sheep with the intent stated in the indictment. 
The best proof of this is, that the part of the carcase mentioned was 
actually stolen. But if the defendant was caught in the fact, that is, 
after killing the sheep, but before he had actually cut it up, then it 
is for the jury to say, upon a consideration of the facts of the case, 
whether lie did not intend to steal the carcase. Upon an indictment 
fqr killing three sheep, with intent to steal the whole of the carcases, 
the jury found that the defendant intended to steal a part of tlie 
carcases only ; but the judges w’ere of opinion that the evidence was 
sufficient to sustain the indictment, as the statute meant to make it 
immatcriai whetiior the intent was to steal the whole or a part only 
of the carcase It. v. WilVnlms.^ 1 Mood. C. C. 107. 

In this, as in the last case, the evidence must correspond with the 
description of the animal in the indictment. (SeJe 298.) 


STEALlNi; DOG8. 


Statute. 

24 d; 2.5 F/ct. c. 00, s. 18.] — Whosoever shall steal any dog shall, 
on conviction thereof before two justices of the peace, either be 
committed to the coninion gaol or house of correction, there to be 
imprisoned, or be imprisoianl aiul kept to hard labour, for any term 
not exceeding six nioiiths, or shall forfeit and pay, over and above 
the value of the said dog, .such sum of money, not cxeecdiug 10/., as 
to the said justices shall seem meet ; aiul wliosoevor, having been 
convicted of any such utlence, cither against this or any former act 
of parliament, shall afterwards steal any dog, shall he guilty of a 
misdenuuinor, ami hoilig convicted thereof shall he liaolo, at the 
discretion of the court, to he imprisoned for any term not exceeding 
eighteen months, with or without hard labour. 

Seet. 19 — Kiutu'hujty heimj in 2 >omsftion of stolen Doys, c/c.] — Who- 
soever sliall unlawfully have in his possession or on his premises any 
stolen d(»g, or the skin of any st(»len dog, knowing such dog to have 
been stolen or siieU skin to he the skin of a stolen dog, shall, ou 
conviction thereof before two iustiees of the. peace, he liable to pay 
such sum of money, not exceeding 20/., as to such justices shall seem 
meet ; and whost>ever, having been convicted of any such offence, 
eitlier against this or any former act of parliament, shall afterwards 
he guilty of any such offence as in this section before mentioned, 
shall he guilty of a misdemeanor, and being convicted thereof shall 
ho liable, at the discretion of the. court, to he imprisoned tor any 
term not exceeding eighteen montlis, \vitli or without hard labour. 

Sect. 20 — Taking Money tn restore Doys ."} — Whosoever shall cor- 
ruptly take any money, or reward, directly or indirectly, under pre- 
tence or upon account of aiding any person to recover any dog which 
shall have been stolon, or which shall he in the possession of any 
person not being the ow ner thereof, shall ho guilty of a misdemeanor, 
and being convicted thereof shall be liable, at tlie discretion of the 
court, to be imprisoned for any term not exceeding eighteen months, 
with or without hard labour. 
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Sect 22 — Persons found in posBessum of stolen Dogs liable to 
Penalties,’] — If any .... dog, or .... the skin thereof, . . . shall 
be found in the possession or on the premises of any person, any 
justice may restore the same respectively to the owner thereof ; and 

any person in whose possession or on wliose premises such 

beast or the skin thereof . . . shall be so found (such person knowing 

that the .... beant or animal has been stolen, or that the 

skin is the skin of a stolen beast, .*...), shall, on conviction before 
a justice of the peace, be liable for the first offence to such forfeiture, 
and for every subsequent offence to such punishment, as any person 
convicted of stealing any beast or bird is made liable to by the last 
preceding section. {Sec s. 21, ante.) 

Indictment for stealing a Dog^ after a prcvioits Conviction, 

Middlesex, to wit ; — The jurors for our lady the yiioen u])on their 

oath present, that J. fcj., on the day of , in the twelfth year 

of the reign of our sovereign lady Victoria, at in the county 

aforesai^, was duly convicted before J. 1*. es(i., and the Uev. (). K., 
clerk, two of her Majesty’s justices of the peace for the said county, 
for tliat he the said *1. S., on [c/c., as in the first conviction^ to the 
?co?y/.s] against the form of the statute in such case made and j)rovided ; 
and the said J. S. was thereupon then and there adiiulgc<l, for his said 
offence, to )>e coimnittcd to and iniin'isoned in the house of correction 
in and for the said county, for the term of three months. And the 
jurors aforesaid, upon their oath aforcsai<l, do further j)resent, that 
the said J. S. afterwards, and after he had been so convicted as afore- 
said, to wit, on the lirst day of June, in the year last aforesaid, one 
dog, of the value of two pounds, the projierty of J. N., unlawfully did 
steal, take and carry away ; against the form of the statute in such 
case made and provided, and against the peace of our lady the (^uecn, 
her crown and dignity. 

Mij<(ti meannr ; iiff/frisontnenty v'lth or v'ilhont hard labour^ not ex^ 
feeding cigJiUen caltndar months. 24 25 Viet. c. ‘JO, s. 18. 

Evidence. 

Prove the former conviction, {sec ante ^ and 24 dr 25 Viet, 

e. ‘JO, s. W'l. post. p. JIO,) the identity of the defendant, the stealing 
of the dug, as directed antc^p. 21\ el seq.^ and that it is the property 
of J. N. The value is iriiiiiaterial. 

'J'here cannot be a conviction for obtaining a dog by false pretences, 
under 24 d 25 Viet, c, ‘JO, s. 88 : see llcg. v. liobinson. 2 Dears. & B. 
a a 34. 


STEALING, REMOVING, OBLITERATING, ETC. RECORDS, ETC. 


Statute. 

24 d: 25 Viet. c. 96, s. 30.] — Whosoever shall steal, or shall for any 
fraudulent puri)ose take from it.s place of deposit for the time being, 
or from any person having the lawful custody thereof, or shall unlaw- 
fully and maliciously cancel, obliterate, injure, or destroy the whole 
or any part of any record, writ, return, panel, proceH.s, interrogatory, 
deposition, affidavit, rule, order, or warrant of attorney, or of any 
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original document whatsoever of or belonging to any court of record, 
or relating to any matter, civil or criminal, begun, depending, or 
terminated in any Huch court, or of any bill, petition, answer, inter- 
rogatory, de])Osition, affidavit, order, or decree, or of anj original 
document whatsoever of or belonging to any court of equity, or re- 
lating to any cause or matter begun, depending, or terminated in any 
such court, or of any original document in anywise relating to the 
business of any office or employment under her Majesty, and being 
or remaining -in any office appertaining to any court of justice, or in 
any of her Alajesty’^s castles, palaces, or houses, or in any government 
or public office, shall be guilty of felony, and being convicted thereof 
sliall be liable, at the discretion of the court, to be kept in penal ser- 
vitude for the term of throe years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour, and >vith or 
without H<ditary conHiiernent ; and it shall not in any indictment for 
such offence be necessary to allege that the article, in respect of 
which the offence is committed, is the property of any person. 


Indictment for stealing a Record^ etc, 

Conanencement as ante, p. 270] — a certain judgment-roll of the 
court of our lady the Queen heh>ro the Queen herself, feloniously did 
steal, take and carry away ; against the form of the statute in such 
ease made and provided, and against the peace of our lady the Queen, 
Iier crown and dignity. It is not neccssurg to allege that the record^ 
etc. is the jimpertg of any person. 

Felony : penal serritndc for three yearSy or iniprisoniuenty icith or 
without hard lahanr, and with or without solitary vonfmement (such 
eonfinenient not e.reeeding one, month at any one time, nor three months 
in any one year. 2*1 <1* 25 1 7< e. %, 9 . 1 11), antey p. 2f>5). — 24 25 Viet, 
e. 1)0, s. 30. This offence is not triable at any guartcr sessions. 5 d; G 
Viet. v. 38, s. 1 (antCyp. 03). 

Ecidence. 

Provo a larceny of the record, etc. dc.scrihcd in the indictment, as 
directed ante. p. 271, <2 .w/. It is an indictable offence at common 
law to steal the parchment upon which a record, not concerning the 
realty, is written. U, v. Walkery 1 Mood. C, C. 155. 


Indictment for taking a Record, etc., from its Place of Deposit. 

Commencement as ante. p. 270] — a certain judgment-roll of the 
court of our .said lady the Queen before the Queen hei>elf from its 
place of dij)osit for the time being, to wit, from the treasury of the 
said court, [or, from one J. N. then having the lawful custoify of the 
same,] feloniously ami for a fraudulent itlirpose, »lid take ; against the 
form of the .statute in such case made and provide<l, and against the 
peace of our laily the Queen, her crown and dignity. If possible, add 
a second count, specifying the fraudulent purpose. (Sec jwst. p. 304.) 

Felony: see the last precedent. — 24 & 25 1702. c. 9G, s. 30. 

Evidence. 

Pntve that the record, etc,, described in the indictment was depo- 
sited in the treasury of the court of Queen s Uench, or other place 



Larceny* 803 

mentioned in the indictment, and that such was its proper place of 
deposit for the time being ; or, that tlie person from whose custody 
the record, etc., is charged in the indictment to have been taken, was 
by law ei^itled to have, and in fact had, possession of it at the time. 
That the defendant took the record, etc. from the place or person 
n^entioned in the indictment, which may be proved either by positive 
or by circumstantial evidence. {Set ante^ p. 207.) And that he took 
it for a fraudulent purpose, which, in most cases, can only be matter 
of inference from circumstances, and is not capable of direct proof. 
The mere taking is evidence from which fraud may fairly be pre- 
sumed, unless it bo satisfactorily explained by the defendant. 


Indictment for canccUing^ ohlitcrating^ injuring, or destroying a Record, 

etc. 

Coinmenrnnent as ante, p. 270] — a certain judgment-roll of the 
court of our said ladv the Queen, before the Queen herself, {see 
supra,) hdouiouslv amf maliciously did obliterate, (^U'oncel, oh f iterate, 
injure or destroy,'') against the form of tlie statute in such case made 
and i)rovided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony : see the Imt irrecedcnt hut one . — 24 <£* 25 Viet. c. 96, «. 30. 

Evidence. 

Prove the obliteration, injury, or destruction of the record, etc., by 
the defendant, as stat(Ml in the indictment. Prove that it was ilone 
malicioubly, which may be inferred, if it be proved to have been done 
wilfully. 


STLALIXG, DESTROYING, CONXXALING WILLS, ETC. 


Statute. 

24 rf' 25 Virt. e. 96, «, 29.] — Whosoever shall, cither during tlie life 
of the testator, or after his death, steal, or for any fraudulent pur|)OHe 
destroy, cancel, (d)literat(*, or conceal, any will, codicil, or other tes- 
tamentary instriunent, wlietlier tlie same shall relate to real or per- 
sonal estate, or to both, sliall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life or for any term not les.s than three vears^ or 
to be impri.sonefl for any term not exceeding two years, withw with- 
out hard labour, and with or without solitary confinement ; and it 
shall not in any indictment for such offonee ho necessary to allege, 
that such will, codicil, or other instrument, is the projierty of any 
person ; i»rovidcd, that notliing in this or in the last preceding section 
contained, nor any iM-occe<ling, conviction, or Judgment to be had or 
taken thereupon, shall ])revent, lessen, or impeiudi any remedy at law 
or in equity, which any jiartv aggrieved by any such offence ini^ht 
or would liave had if this act fiad not been passed ; but no conviction 
of any such offender shall be received in evidence in any action at 
law or suit in equity again.st liim ; and no person shall l>e liable to 
be convicted of any of the felonies in this and the last preceding 
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section mentioned, by any evidence whatever, in respect of any act 
done by him, if he shall at any time previously to his being charged 
with such oft’ence, have first disclosed such act on oath, in consequence 
of any compulsory process of any court of law or equity in apy action, 
suit, or proceeding which shall have been hona Jkle instituted by any 
party aggrieved : or if he shall have first disclosed the same in aiw 
compulsory examination or deposition before any court upon tlie 
hearing of any matter in bankruptcy or insolvency. 

Indictment. 

Commencement ns ante^ p. 270] — a certain will and testamentary 
instrument of one J. N., feloniously did steal, take, and carry awav, 
[or, unlawfully, and for a fraudulent purpose, did cancel, destre^, and 
obliterate, or did conceal] ; against the form of the statute in such 
case made and ]>rovided, and against the peace of our lady the Queen, 
lier (Town and dignity. Whure the indictment is for destroy mg or con- 
cealing a vnll^ etc., add another count specifying the fraudulent purpose^ 
if it can he done vnth certainty. In Reg. v. Morris^ 9 C. d; P. 89, 
Ahierson^ li., intimated an opinion that such statement was necessary to 
the imlidity of the indictment. It is not necessary to allege that the 
loill, etc.^ is the. tyroperty of any person. 

Felony : pemd servitude for life or for not less than three years^ or im- 
prismunent^ with or without hard labour^ and with or without solitary 
conjincinent^ {such confinement not e.rceeding one month at any one time, 
nor three months in any one yea?', 24 <0 'Jf) Viet. c. 90, s. 119, ante, p. 
205),— 24 (f 25 Viet. c. 90, s. 29. This offence is not triable at any 
quarter sessions. 5 <0 0 Viet. c. 38, s. 1 {ante, p. 93). 

Evidence. 

Prove a larceny of the will, etc., as directed ante,,p. 271 et seq. ; 
or, if the indictment be for destroying or concealing a will, etc., prove 
the destruction or concealment by the defendant, as statefl in the in- 
dictment, and also the fraudulent purpose for which he did it. The 
fraudulent purpose can, in ino.st cases, he only matter of inference, not 
capable of ilireet proof {see Reg. v. Morris, 9 C. d P. H9) ; but the 
mere destruction or concealment, unexplained by the defendant, is 
evidence from which fraud may fairly be jn-esiimed. It is immaterial 
whether the will, etc., be stolen during the life or after the death 
of the testator, or whether it relate to real or personal estate, or to 
both. 

No person can be convicted of this offence by any evidence what- 
ever, in respect of any act done by him, if at any time previously to 
his beii^ charged with the otfence he shall “have first disclosed such 
act on (mh, in consc(|nonce of any compulsory process of any court 
of law or equity, in anv action, suit or proceeding which shall have 
been bona jide instituted by any party agjp-ieved : or iflic shall have 
first disclosed the same in any examination or deposition before any 
court upon the hearing of any matter in bankruptcy or insolvency.” 

The words of the repealetl statute, 7 t£* 8 G. 4, c. 29, s. 23, were 
different from the present, in not confining the protection to the case 
where the defendant shall have first disclosed the act on oath in con- 
sequence of the compulsory process of any court, etc., or in any 
examination or deposition in bankruptcy : and where a defendant, 
indicted for having fraudulently transferred for his own benefit a bill 
of lading intrusted to him as a’broker, under 5 (£ 6 Viet. c. 39, which 
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contained a proviso similar in its terms to the last branch of the pro* 
viso in the 1 ^ G, 4, c. 29, a. 23, had, after he was charged with 

the offence before a magistrate, upon which occasion depositions were 
taken containing full evidence to support the charge, but before ho 
was indicted, made, in his examination in the court of bankruptcy, a 
statement which was substantially an admission of the facts stated in 
such depositions, the judges were divided on the question whether 
the defendant was protected by the proviso : the majority holding 
that he was not, for that the disclosure intended by the statute was a 
statement of that which was before unknown or incapable of proof, or 
which, at all events, he ha<l reason to believe was so. Shem^ 

1 Bell^ C. C, 97. This difliculty, it will be seen, is avoided by the 
language of the present statute, which limits the protection to tho 
case where the party shall, previously to his being charged with (not 
indicted for) the offence, have first disclosed the act on oath, etc. 


STEALINCi D<3CUMENTS OF TITLE TO HEAL ESTATE. 


Statute. 

24 efi 25 Viet. c. 9(), 8. 28.] — ^^Vhosoever sliall steal, or shall for any 
fraudulent purpose destroy, cancel, obliterate or conceal, the whole or 
any part of any document of title to lands, shall be guilty of felony, 
and ln'ing convicted thereof .^hall he liable, at the discretion of the 
court, to be kept in p<*nal servitude for the term of three years, with 
or witliout hard labmir, and with or without solitary conlineinent ; 
and in any indictment fur Mich olTencc it shall be suliicient to allege 
such document to be or contain evidence of the title or of part of the 
title of the person or of some one of the ])ersonH having an interest, 
wliethcr veste<l or contingmit, legal or equitable, in the real estate to 
whicli the same relates, and to mention such real estate or some part 
thereof. 

Serf, 29.] — Aiite^}^’ 

Sect. 1 — Document of Title,, what .'] — The term “document of title 
to lands” shall include any deed, maj), paper or parchment, written or 
printed, or j)artly written and partly printed, being or containing 
evidence of the title, or any part of the title, to any real estate, or to 
any interest in or out of any real estate. 

Indictment. 

Commencement as ante,, p. 270] — a certain deed, the property of 
J. N., being [or containing] eyidence of the title [or, of part oi the 
title] of the said J. N. to a certain real estate [or, to part of a certain 
real estate] called Whiteacre^ in which said real estate the said J. N. 
then had, and still hath, an interest, feloniously did steal, take and 
carry away (or feloniously and unlawfully, and for a fraudulent 
puq)ose, did destroy [destroy, cancel, ohliterate fjr conceal] ) ; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and uignity. Addaseemul 
count, dejtcrihing the nature of the instrument more jMrtkularly thus : — 
a certain other deed, being a deed of release between A. B., of tho 
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one part, and C. D., of the other part, the property of J. N., being 
evidence, etc. Arul where the irulictment is for destroying^ etc., the 
dbcument, add a count specifying the fraudulent purpose, if it can he 
done / see ante, ih 304. It is sufficient to allege the document stolen to 
he evidence of the title, or of imrt of the title, of the person, or of some 
one of thepersmis, having an interest, whether vested or contingent, legal 
or eguiUihle, in the real estate to which the same relates f and to mention 
such real estate, or some part thereof. 

Mortgage deeds, being subsisting securities for money, are choses in 
action, and cannot be described in an indictment as goods arul chat- 
tels:^ Reg. V. Powdl, 2 Den. C. C. 403. 

Felony : penal servitude for three years, or imprisonment, with or 
without hard labour, and with or loithout solitary confinement, (^such 
confinement not exceeding one month at any one time, nor three month.'i 
ill any one year, 24 db 25 Viet. c. 96, s. 119, ante,2>- 265). — 24 <C* 25 
Viet. c. 96, s. 27. This offence is not triable at any quarter sessions. 
5 d; 6 Viet. c. 38, s. 1 (jaute, p. 93). 

Evidence. 

Prove a larceny of tlie deed, as directed ante, p. 271 et seq. l*rove, 
also, that it is or contains evidence of tlie title or part of tlie title of 
J. N. to tlu* n^al estate mentioned in the indictment, or part of it, 
which may be done by [»n)ducing the instrument, or giving secondary 
evidence of it {sre ante, p. 195), and by showing how J. N. claims the 
estate. Prove, also, that at the time of the larceny J. N. had an in- 
terest (wlietlior vested or contingent, legal or e«piitable, is sufficient), 
in the real estate, of his title to whieli the deed is evidence. 

No person can he c(»nvieted of this ortence hy any evidence what- 
ever, in respect of any act done by him, if at any time ])reviously to 
Iiis being charged with the offence he shall “have first disclosed such 
act on oath, in consccpienco of any comi>ulsory proci*ss of any court 
of law or equity, in any action, suit or ])rocccding which sliall have 
been bona jide instituted by any party aggrieved, or if he shall have 
first disclosed the same in any compulsory examination or deposition 
before any court upon the hearing of any matter in bankruptcy or 
insolvency.” 24 <C‘ 25 Vict. c. 96, s. 29 (see ante,p. 3U4). 


STEALING, on SEVKIIINO WITH INTENT TO STEAL, OIIE, ETC., 
FKOM A MINE. 


Statute. 

24 d?25 Viet. c. 96, s. .38.] — 'Whosoever shall steal, or .sever with 
intent to steal, the ore of any metal, or anv lapis calaminaris, man- 
ganese, or inundiek, or any wad, black cawlce, or black lead, or any 
coal or cannel coal, from anv mine, bed, or vein thereof respectively, 
shall be guiltv of felony, and being convicted thereof shall be liable, 
at the discretion of the court, to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour, and with or without 
solitary confinement. 

Indictment. 

Commencement as ante, p. 270] — twenty pounds’ weight of copper 
ore, (“ the ore of any metal, or any lapis calaminaris, manganese, or 
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mttndicJc^ or any wad^ hlack caicke^ or black had^ or any coal or cannel 
coal,'") the property of J. N., from a certain mine of copper ore 
Qhnim^ hed^ or vein thereof respectively of the said J. N., situate 

in the parish of , in the couutv of , feloniously did steal, take, 

and carry away [or feloniously did sever, with intent the same then 
and there feloniously to steal, take and carry away] ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. indictment 
alleginy that the defendants^ being persons employed in a mine^ in the 
2 xirish of etc,^ in the county of Comical f ow, /7c., «/, /7/‘., did steal certain 
ore^ the jrroperty of the adeeuturers in the said inine, then and there being 
founds did not sujficienthj show that the ore was stolen from the mine 
within this statute* Iteg. v. Trecenner^ 2 J/. tf Jlob. 470. 

Felong : imprisonment not exceeding tu'u years^ \cith or without hard 
labour^ and with or xcithout solitary eonjxnemeni^ (suyh confinement not 
exceeding one month at any one tinu\ nor three months in any one yeary 
24 d' 25 Viet. c. UG, 8. llli, antCy}). 2G5.) — 24 25 Viet. c. ‘JG, 8, 38. 

Erideucc, 

Prove a larceny of the ore, etc., as directed ante, p. 272 ct seq., or, 
if a severance with intent to steal be alleged in the indictment, j)rovc 
the severance, and cin umstancos from which the jury may infer tlie 
intent, (See ante, p. 18(J.) Prove, also, that the mine was at the time 
in tlio possession or occupancy of J. N., and is situate as described in 
the indictment. 

It is not lanjeiiy for ininers employed to bring ore to the surface, 
and paid by tlie owners according to the /juautlty produced, to remove 
from the licaps of other miners ore produced }»y them, and add it to 
their own, in order to increase tlieir wages, the ore still remaining in 
tli(* possession of the owner. R. v. \\\bb, 1 Mood. C. C. 431. See 
Rig. V. llolhncany 1 Dm. C. C. 370 : Rig. wPooley 1 Dears, d B. C. C. 
345 ’y anhy 282. 


HTE.VUSG OR CUTTING TUEIIS, ETC. 


Statute. 

24 /(* 25 Vlci. e. OG, s. 32.] — Knacts, whosoever sliall steal, or shall 
cut, break, root up, or otlierwis(j destroy or damage with intent to 
steal, the whole or any part of any tree, sapling, or slirub, or any 
underwood, respectively grooving in any park, pleasure-ground, 
garden, orchard, or avenue, or in any ground adjoining or belonging 
to any dwelling-house, shall (in case tlic value of the article or 
articles stolen, or the amount of the injury done, shall exceed the 
sum of one pound) be guilty of felony, and being convicted thereof, 
shall be liable to be punislied in the same manner a.s in the case of 
simple larceny ; (antCyjo ‘^71 ;) and whosoever shall steal, or shall 
cut, break, root up, or otherw'ise destroy or damage with intent to 
steal, the whole or any part of any tree, sanling, or shrub, or any 
underwood, respectively growing elsewhere than in any of the situa- 
tions in this section before mentioned, shall (in case the value of the 
article or articles stolen, or the amount of the injury done, shall 
exceed the sum of five pounds) be guilty of felony, and, being con- 
victed thereof shall be liable to be punished in the same manner as 
in the case of simple larceny. {AntCyp. 271.) 
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Indictment for stealing^ or cutting^ etc.j vnth Intent to steals Trees^ etc.^ 
in Parks^ etc,^ Value above £1. 

Commencernmt as ante, p. 270]— one oak-tree, (“ the lohole or any 
part of any tree, sapling, or shrub, or any underwood,'^) of the value 
of two pounds,^ the property of J. N., then growing in a certain 
park park, pleiimrr-grouml, gardUm, orchard, avenue, or any ground 
adjoining or hrlomjiny to any dwelling-house'^^ of the said J, N., 

situate in the parisli of , in the county of , in the said park 

feloniouHly dfd steal, take, and carry away, [or, feloniously did cut, 
(“ cut, break, root up, or othervnse destroy or damage^') with intent 
the same feloniously to steal, take, and carry away, then thereby 
doing injury to the said J. N., to an amount exc§e(ling the sum of 
one pound, to wit, to the amount of two pounds] ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the (Jueen, lier crown and dignity. 

^ If the indictraent he for cutting, etc., with intent to steal, omit this 
allegation of value. 

Felony : intprisonment not exceeding two years, until or without hard 
hihour, and with or vnthout solitary confincnient (^such confinement not 
exceeding one month at any one, time, nor three months in an^f one year, 
24 iit 25 Viet. c. IH), s. Ill), ante, p. 2G5) ; and, if a male under sixteen 
years of age, with or vuthout whipping. 24 cC* 25 Viet. c. 1)0, s. 32. See 
also ss. 4 and 111) (ante, pp. 258, 205). 

Evidence. 

Prove a lari'eny of the tree, as directed ante, p. 271 et seg. ; or, if 
the indietmeut allege that the defendant cut, etc., the tree with intent 
to steal it, prove tlie cutting, etc., as stated in the indictment, and 
circumstances from which the jury may infer the intent. {See ante, 
p. In the former case, the value of the tree, and in the latter, 

the amount of the injury done, must be proved to exceed the sum of 
1/. Hut if several trees he stolen or cut at the same time, and the 
value oi^ injury done exceed that amount in Uie aggregate, it will be 
sutlicient. The injury mentioned in the statute means the actual 
injury to the tree itself, not conseguential injury resulting from the 
defendant’s act ; and where the evidence showed that the actual 
injury tione to certain trees damaged by the ilefemlant was less than 
the statutable amount, but that it would, in consecjuence of the 
damage done, be neeessary to stub up and n‘place part of an old 
hedge, at an expense greater than the statutable amount, this was 
holdcii insutlicicnt. Jieg. v. Whiteman, Dears. C. C. 353. Ih’ove that 
tlie tree, etc., stolen or cut, etc,, was at the time growing in a park, 
etc., belonging to or in the occupation of J. N., and situate as 
described in the indictment. The words “ adjoining any dwelling- 
house ” import actual contact ; and therefore gi'ound separated from a 
house by a narrow walk and paling, wall, or gate, is not within their 
meaning. Ji. v. Ileulges, Moo. & M. 341. 


Indictment for stealing, or cutting, etc., with Intent to steal, Trees, etc., 
growing elsewhere, Value above £5. 

Commencement as ante, p, 270]— one ash-tree, (“ the whole or any 
part of any tree, sapling, or shrub, or any underwood,'') of tlie value of 
six pounds,® the property of J. N., then growing in a certain close 
(elsewhere than in a park, pleasure-ground, gaiden, orchard, avenue, or 
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any ground adjoining or belonging to any dwelling -hottsc'^)^ of the said 

J. N., situate in the parish of , in the county of , in tlie said 

close, feloniously did steal, take, and carry away [o?*, feloniously did 
cut (“ cm/, break, root iip^ or otherwise damage or destroy ”) with intent 
the same feloniously to steal, take, and carry awav ; thereby then 
doing injury to the said J. N., to an amount exceeding the sum of 
five pounds, to wit, to the amount of six pounds] ; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

^ If the indictment he Jor cutting^ c/c., tcith intent to steals etc.^ omit 
this allegation of value. 

Felony : see the last precedent, 24 tC 25 T7c/, c. 32, ante^p, 30*]^ 
Evidence. 

Provo a larceny of the tree, as directed ante, p. 271, et seg. ; or, if 
the indictment allege that the defendant cut, etc., the tree with intent 
to steal it, jirovethe ctitting, as stated in the indictment, and circum- 
stances from which the jury may infer the intent. {See ante, p. lHf».) 
In the former case, the value of the tree, and in the latter the amount 
of injury done (see ante, p. 308), must be proved to exceed the value 
of 5/. : but if several trcc.s be stolen or cut at the same time, and the 
value or injury done in the aggregate exceed that amount, it will bo 
sutheient. Prove that the clo.se in which the tree was stolen or cut 
belonged to, or was in the occupation of, »I. N., and was situate ns 
described in the indictment. It is not neces.sary to prove that the 
close was not a park, etc. 


.STEAMNO OH CUTTING TRi:r.««, AFTER TWO PREVIOUS CONVICTIONS. 


Statute. 

24 fC* 25 ]7r/. e. s. .33.] — AVho.socver shall .steal, or shall cut, 
break, root up, or otherwise destr(»y or damage with intent to steal, 
the whole or any }jart oi any tree, sapling, or sl)rul), or any underwood, 
wheresoever the same may be respectively growing, the stealing of 
such article or articles, or the injury done, being to the amount cd’ a 
shilling at the least, shall, on conviction thereof before a justice of 
the peace, forfeit and pay, over and above the value of the article or 
articles stolen, or the amount of the injury done, such sum of money, 
not exceeding five pounds, as to the justice shall seem meet ; and 
whosoever, having been convicted of any such ofrenee, either against 
this or any former act of parliament, shall afterwards commit any* of 
the said offences in this section before mention(‘d, and shall be con- 
victed thereof in like manner, .shall for such second offence he 
committed to the common gaof or house of correction, there to be 
kept to hard labour for such term, not exceeding twelve montlis, as 
the convicting justice sliall think fit ; and whosoever, having been 
twice convicted of any such offence (whether both or either of such 
convictions shall havc*^ taken place before or after the passing of this 
act), shall* afterwards commit any of the offences in thi.s section before 
mentioned, shall be guilty eff felony, and being convicted thereof, 
shall be liable to be punislied in the same manner as in the case ot 
simple larceny. (Ante^p, 253.) 
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Sect. 112.] — Every justice of the peace before whom any person 
shall be convicted of any olFcnce against this act shall transmit the 
conviction to the next court of general or quarter sessions which 
shall be holden for the county or place wherein the offence shall 
have been committed, there to be kept by the proper officer among 
the records of the court ; and upon any information against any 
person for a subsequent offence, a copy of’ such conviction, certified 
by the proper officer of the court, or proved to be a true copy, shall 
be sufficient evidence to prove a. conviction for the former ofence, 
and tlie conviction^ fihall be presumed to have been unappealed 
against until the contrary bo shown. 

Indictment. 

Middlesex, to wit : The jurors for our lady the Queen, upon tlieir 

oath Present, that J. S., on the day of , in the year of our 

Lord , at , in the county of , was duly convicted before 

.1. P., one of her said Majesty’s justices of the peace for the said 
county of , for tliat he the said J. S., on [c/c., as in the first con- 

viction to the word}f \ — against the .form of tlie statute in such case 
made and provided ; and the said J. S. was thereupon tlien and there 
adjudged, for his said offence, to forfeit and pay the sum of five 
pounds, over and above the value of the said tree so stolen as afore- 
said, and the further sum of two shillings, being the value of the said 

tree, and also to pay the further sum of shillings for costs ; and, 

in default of imnuMliate payment of the said sums, to be imprisoned 

in the , and there kept to hard labour for the space of 

calendar months, unless the said sums should be sooner paid. (<SVc 
24 25 Viet. c. IH), s. 107.) And the jurors aforesaid, upon their 

oath aforesaid, do further present, that the said J. S. afterwards, to 

wit, on the day of , in the year of our Lord at , in 

the county of — , was duly convicted before L. S., one of her 

Majesty’s justices of the peace for the said county of , for that 

he [c./c., setting out the second conciction in the same manner ns the. firsts 
ami proceed thns^ : And the jurors atVn*esaid, upon their oath aforesaid, 
do further present, that the said J. S. afterwards, and after he had 
been so twice convicted as aforesaid, to wit, on the first day of June, 
in the year last aforesaid, one oak sapling, loholc or any part of 
any tree., sapling^ or .shrnh^ or any underiroodf) of the value of two 
shillings,^ the property of .1. N., then growing in certain land situate 

in the parish of , in the county of , (“ wheresoever growing 

feloniously did steal, take, and carry away, [«/• feloniously did cut, 
(“ (•«/, hre.al\ root np^pr otherwise destroy or daniagef) with intent the 
same feloniously to steal, take, and carry away,] thereby then doing 
injury to the sai«l ,1. N., to an amount exceeding the" sum of one 
shilling, to wit, to the amount of two shillings ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. 

® If the- indictment he for cutting^ Ctc., with intent to steal, omit the 
allegation of value. r-i 

Felony : imnishablc as simple larceny. 24 cC* 25 T7c/. c. 90, s. 33. 
(5ec ant€,p. 271.) 

Evidence. 

Prove the two former convictions, (see ante,p. 212, and skit. 24 d: 25 
Viet. c. 96, s. 112, supra)--ihc identity of the defendant — the larceny 
of tlie sapling, as directed ante, 271 et seq. ; or, if the defendant 
be charged with cutting, etc., the sapling with intent to steal it, the 
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cutting, as stated in the indictment, aad circumstances from which 
the jury may imply the intent. ank^ p. 186.) Prove, also, that 
the sapling was growing on land belonging to or in the occupation of 
J. N., and that, in the first case, the value, and, in the second, the 
amount of the injury done {see ante^ p. 308), exceeds one shilling. 


STEALING OR DESTROYING PLANTS, ETC., I GARDENS, ETC. 


Stdtute, 

24 ft 25 VIcf. r. 00, s. 30.] — AVhosoever shall steal, or shall destroy 
or damage with intent to steal, any [)lant, root, fruit or vegetable 
production growing in any garden, orchard, ])leasure-ground, nursery- 
ground, hothouse, greenhouse or conservatory, shall, on conviction 
thoil 2 of before a justice of the. jicace, at the discretion of the Justice, 
either he committed to the common gaol or house of correcti(»n, there 
tt> be im])risoned only, or to be imprisoned and k(‘j>t to hard labour, 
for any term not exceeding six calendar months, or else shall forfeit 
and pay, over and above the value of the article or articles so stolen, 
or the amount of the injury done, such sum of money, iH>t exceeding 
twenty pounds, as to t)ic Justice shall seem meet ; and whosoever, 
having been convicted of any such ofience, shall atlerwarcls commit 
any of the ofiences in this section before mentioned, shall be guilty 
of felony, and being convicted thereof, shall he liable to he punisliell 
in the same manner as in tlie case of simple larceny. jr>. 271.) 

Sect. 112.] — Ante^]). 310. 


JmUctmmf, 

C%rm)ta\rf}nfnt as ajiic^ p. 310, {settlag end the conriHion^ to the 
?ro7v/j?)] — against the form of the statute in sueli ea.se made and pro- 
vided ; and tljc said ,1. S. was tlicreujKm then and tliere adjudged for 
liis said offence to forfeit and pay the sum of twenty pounds, over and 
above the amount of the injury so done as aforesaid, and the further 
sum of six shillings, being the amount of the said injury ; and also 
to ])ay the sum of shillings for costs ; and, in d^tiauft of imme- 
diate ]>ayment of the said sums, to be imj)risoned in tlie , and 

there kept to hard labour for the space of calendar months, unless 

the sahl sums shall be sooner paid. And the jurors aforesaid, upon 
their oatli aforesaid, do furtlier present, that tlie said J. S. afterwards, 
and after he was so convicted ns aforesai<l, to wit, on the first day of 
June, in the year aforesaid, twenty pounds’ weight of grapes pUmt^ 
root^ fruity or vetjetahk production')^ the propeity of J. N., then grow- 
ing, in a certain garden (“ gardm., orchard^ jdeasure- ground, nurserg- 
ground, hothouse, greenhouse, or ^inserraU}ry") of the said J. N., situate 

in the parish of ek — , in the county of , feloniously did steal, 

take, and carry away, [or feloniously did damage (“ desirwj or fla- 
mage"), with intent the same then and there feloniously to irteal, take, 
and carry away] ; against the form of the statute in sucli case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felmy : pmishahh as simple larceny. {See ante, p. 271.) 24(^ 25 
Viet. c. 96, s. 36. 
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EMeTice. 

Prove the former conviction (aee ante^ p. 212, and 24 <€• 25 Viet 
c. 96, s, 112, «nte, p. 310) ; a larceny of the grapes, as directed ante^ 
/>.271 etBpq.; or, if the iridictment allege that the defendant damaged 
the grapes with intent to steal them, the damage, as stated in the 
indictment, and circumstances from which the jury may infer the 
intent. (aSV<? ant^^ p, 186.) Prove, also, that, at the time of the 
olfence, the grapes were growing in a garden belonging to or in 
the occupation of J. N., and situate as described in the indictment. 
The words “ plant,” or “ vegetable production,” do not include young 
trees. R. v. Ilodyes^ Moo. & M. 341. Whether the ground be pro- 
perly described as a garden, is a question for the jury. Id. 


STEALING, OK CUTTING WITH INTENT, ETC., LEAD, METAL, OR 
. FIXTURES. 

Statute. 

24 d: 25 Viet. c. 00,5.31.] — Whosoever shall steal, or rip, cut, sever, 
or break with intent to steal, any glass or wood-work belonging to 
any building whatsoever, or any lead, iron, copper, brass or other 
metal, or any utensil or fixture, whether made of metal or other mate- 
rial, or of both, respectively fixed in or to any building whatsoever, 
or anything made of metal fixed in any land, being private property, 
or for a fence to any dwelling-house, garden, or area, or in any square 
or street, or in any jilace dedicated to public use or ornament, ^ir in 
any burial ground, shall be guilty of felony, and being convicted 
thereof, shall be liable to be punished as in the case of simple larceny 
(ante, p. 271) ; and in the case of any such thing fixed in any such 
sfpiare, street, or place as aforesaid, it shall not be necessary to allege 
the same to bo the property of any person. 

Indictment for stealimj, or cutting with Intent, etc., Lead, etc., 
affiji:ed to JJnildmgs, etc. 

Commencement os ante, p. 270] — sixty pounds’ weight of lead, (“ any 
glass or VHK>d-ioorlc belonging to any building uihatsoeeer, or any lead, 
iron, copper, brass, or other mcUtl, or any utensil or fijcture, vdiether 
moile of metal or other material, or of botli^),i\\(i property of J. N., then 
being fixed to the dwelling-house building whatsoever"), of the 

said ♦!. N., situate in the j)arish of , in the county of , felo- 

niously did steal, take and carry away [or fcloniouslv did rip, cut, and 
break (“ rip, cut, or break"), with intent the same feloniously to steal, 
take and carry away] against the form of the statute in such case 
made and provided, ‘and against the peace of our lady the Queen, her 
crown and dignity. 

The venue can oidy he laid in the county in which the offence was 
committed. R. \. Millar, 7 C. & P. 665. 

Felony : punishable as simple larceny, (See ante, p.271.) 24 d 25 
Viet. c. 96, 8. 31. 

Evidence. 

Prove a larceny of the lead, etc., as directed ante, p. 271 et seq. / or 
if the indictment charged that the defendant ripped, etc., the lead, 
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with intent to steal it, prove the ripping, etc., as stated m the indict- 
ment, and circumstances from which the jury may infer the intent. 
{See ante^p. 18G.) Prove, also, that the house from which the lead 
was stolen or ripped was the dwelling-house of J. N., situate as 
described in the indictment. An iinhiiishcd building intended as 
a cart shed, which is boarded up on all its sides, and has a door with 
a lock on it, .and the frame of a roof with loose gorse thrown ui>on it, 
because it is not yet thatched, was held to be a building within the 
meaning of this statute. R. v. iromi//, 7 C. cf* P. 51G. Any material 
variance in the descrijition of the building, between the indictment 
iuid evidence will bo fatal, unless amended (fice ante, p. 184). 

An indictment for sU'aling a copper pipe lixed to the dw'clling- 
house of A. amb B., was held not supported by j»roof of stcalbig 
a pipe lixed to two rooms of which A. and B. were separate tenants in 
the same house. R. v. Finch, 1 MtHui. C. V. JIH. "Where .a man 
(having given false representation of himself) got into possession of 
a house under a treaty for a lease (»f it, and tlien stripped it of the 
leatl, the jury, being of opinitin that he obtained possession of the 
bouse wit)i intcMit to steal the lead, found him guilty ; and he after- 
wards liad judgment, Jt. v. 2 Lraeh^ H.^>0 : 2 Fast, P. C. 6‘J4, 

All indietincnt for stealing lead lixed to ‘‘a certain wharf' was held 
to be sutVieient, it being proved that the wharf was in fact a building. 
Re{j. V. Rice, 1 IhH, C. C\ 87. 

Uj)on an indietincnt on tliis setdion of the statute, the defendant 
cannot be convicted of a simple larceny. Rea. v. Gooch., 8 C\ d; P. 
2113. 


IndletnKni fur steatiiuj or rifplng, Wc., with JnUnf, rfi'., Metat fi.r.ed 
in Land, Uimj private property^ nr for a Fcnec to a JJtveditaj-housey 
etc. 

ConimenmHcnt as ante, j). 270] — two hundred pounds’ wnught of 
iron anyth i inf uiadv of metaF), the ju’opcrty of ,1. N., then being 
fixed ill certain land which was then private ]»roj»erty, to wit, in a 
garden (‘* in any land hriny priratv pntpfrty") of the said .1. N., situate 

in tlie parish of , in tlic county of , [or, fixed for a fence to a 

dwidliiig-lioii'^c dwf lli/aj'housr, yardni or ai'ca") of the said J. N., 
situate, etc.], feloniously did steal, taky, and carry away [or, felo- 
niously did rip, cut and break cut or Iwra/F) with intent the 

same febmiously to steal, take, and carry away] ; against the form of 
the statute in sucli case made ami provided, and against the peaee ot 
our lady the (Juecn, her crown and dignity. 

Felony : punishable as simple kirceny. See ante, p. 271. 24 <£• 25 

Viet. c. 9G, s. 31. 

Evidence. 

Prove a larceny of the iron, as directed ante., p. 271 et se/i. ; or, if 
the indictment charged that tin? defendant ripped, etc., the iron with 
intent to steal it, prove the ripping, etc., and circninstaiicesfrom which 
the jury may infer the intent. {S^e ante, p. 18G.) l*rove, also, that 
the iron was'hxed in a gardim in the po.ssession or occupation of J. N., 
that the garden was [irivate property, and is situate as described in 
the indictment ; or, if the indictment be for stealing, or ripping, etc., 
with intent to steal, iron fixed for a fence to a dwelling-house, etc., 
prove that the iron was fixed as stated in the indictment, that the 
dwelling-house was at the time in the possession or occupation of 
w. P 
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J. N., and ie situate as described in the indictment. The defendant 
cannot be convicted of simple larceny. Reg. v. Gooc}i {anU^ p. 313). 


Indictment for stealing or ripping., etc.., with Intent to steals Metal fixed 
. in a /^ware, etc. 

Ommencement as ante^ p. 270]7~ten iron rails, and twenty-five 
pounds’ weight of iron (“ anything made, of metaV')., then being fixed 
in a certain square called Gresvenor Square, situate in the parish of 

, in the county of (“ in any square or street., or in any place 

dedicated to public use or omarnent^ or in any burial ground'")., felo- 
niously did steal, take, and carry away [or, feloniously did rip, cut, 
and break (“ri)?, cut or break"\ with intent the same feloniously 
to steal, take, and carry away] ; against the form of the statute in 
such case made and provided, aSid against the peace of our lady the 
Queen, her crown and dignity. It is not necessary in the iiulictinent 
to allege the thing stolen., etc.., to be the jyroperty of any person. 

Felony : punishable as simple larceny. (^See ante, p. 271.) 24 dt 25 
•Viet. c. 96, s. 31. 


Evidence. 

Prove a larceny of the rails, as directed ante, p. 271 et seg. ; or, if 
the indictment charge the defendant with ri))ping, etc., the rails with 
intent to steal them, prove the ripping, etc., and circumstances from 
which the jury may infer the intent. (See ante, p. IHG.) Prove, also, 
that the rails were fixed in the scpiare, as mentioned in the indictment, 
and that the sejuare is situate as is there described. In /^. v. Blick, 
4 C. ik P. 377, Bosanquet, ,F., was of opinion that a churchyard was 
a place dedicated to public use within the meaning of the repealed 
act 7 cC* 8 G. 4, c. 29, s. 44, which, however, did not contain the words 
“ or in any burial ground and accordingly, that it was felony within 
that act to rip or steal brass affixed to a ttunbstonc. So also, in Reg. 
V. Jmes, 1 Dears. & B. C. C. 555, the stealing of a copper sun-dial 
fixed on the top of a wooden post in a churchyard was held to be 
within the same section. It is not necessary to prove that the rails 
were the })roperty of any person. The defendant cannot be convicted 
of simple larceny. Reg. v. Gooch {ante, p. 313). 


STEALING VALUABLE SECURITIES. 


Statute. 

24 cC 25 Viet. c. 9(5, s. 27.] — Whosoever shall steal, or shall for any 
fraudulent pui*pose destroy, cancel, **or obliterate the whole or any 
part of any valuable security, other than a document of title to lands 
(see ante, p. 305), shall be guilty of felony, of the same nature and in 
the same degree, and punishable in the same qjanner, as if he had 
stolen any chattel of like value with the share, interest or deposit to 
which the security so stolen may relate, or with the^ money due on 
the security so stolen, or secured thereby and remaining unsatisfied, 
or with the value of the poods or other valuable thing represented, 
mentioned or referred to in or by the security. 
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1 — Vahuihle Security, whaiJ ] — The term “ valuable security” 
shall include any order, exchequer acquittance, or other security 
whatsoever entitling or evidencing the title of any person or body 
corporate to any share or interest in any public stock or fund, whether 
of the United kingdom or of Great Britain or of Ireland, or of any 
foreign state, or in any fund of any body corporate, company, or 
society, whether within tlie United kingdom or in any foreign state 

or country, or to any dejiosit in any bank, and shall also include any 
debenture, deed, bond, bill, note, warrant, order, or other security 
whatsoever for money or for ])ayment of money, whether of the 
United Kingdom, or of Great Britain or of Ireland, or of any foreign 
state, and any document of title to lands or goods as hereinbefore 
defined. 

Id, — Documnit of title t(t Gotnls, what ,'] — The term ‘‘document of 
title to goods” sliall include any bill of lading, India warrant, dock 
warrant, warehouse keeper's certificate, warrant or order for the de» 
livery or transfer of any goods or valuable thing, bought and S(dd 
note, or anv other document used in the ordinary course i>f business 
as ]>rqpf ot the. possession or control of goods, or autlu>rizing or pur- 
porting to authorize, either by indorsement or by delivery, the pos- 
sessor of such (locunumt to transfer or receive any goods thereby 
represented or tluu'ein mentioned or referred to. 

Indict meiil. 

CoUMD once men t <ir ante, p. ‘270] — one bill of exchange for the pay- 
ment of ten pounds, the property of .1. N., the said sum of ten jmunds 
secured arnl payable by and upon the said bill of exchange being then 
due and unsatisfied to the said J. N., feloniously did steal, take and 
carry away ; against the form of the statute in such cas(^ made and 
]»rovided, and against the peace, of our lady the Queen, her crown and 
dignity. Ah /Ac di'Hcription of the hill or other Hceurify, see ante, 
pp. 47, 2(»0. A n indietwent for stealing a banh-note did not conclmle con- 
tra formam statuti, and njHm that (f round iras held by the judges to he 
had. It. V. Pears(nu 1 Stood. (J. C. .‘513 ; .0 C.d' P, 121. If the instru-' 
ment he for any reason void in Ifov, the. defendant may he ronrieted on <l 
ronnt charging him trifh stealing a piece of paper. Reg, v. Perry, 1 
lJ(n. C. COO; 1 C. A' K. 725. 

Felony of the same nature,, and in the same degree,, and punishable in 
the same manner, as if the (irfnulant had stolen any ehatlel of like value 
v'ith the share, interest, or deposit to which the security stolen mayreUitc, 
or V'ith the money due on the. sernrify so stoien, or secun^d thereby and 
remaining tmsatisjied, or trith. the tutlur of the goods or other valuable 
thing represented, mentioned, or referred to in or by the security., 
24 a- 25 Vkt. c. %, 27. 

Evidence. 

• 

Prove a larceny of the bill, etc., as directed ante, p. 271 e.t seq. The 
defendant, a stock- broker, received from the prosecutor a clieijue 
upon his banker, to purchase Exchequer bills for him ; the defendant 
cashed the chequefand absconded with the money. Upon an indict- 
ment for stealing the cheque and the proceeds of it, it was holden to 
be no larceny, although the jury found, that before he received the 
cheque, the defendant had formed the intention of converting the 
money to his own use ; not of the cheque, because the defendant 
had used no fraud or contrivance to induce the prosecutor to give It 

V 2 
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to him ; and because being the prosecutor’s own cheque, and of no 
value in his hands, it could not be called his goods and chattels : nor 
of the proceeds of the cheque, because the prosecutor never had pos- 
session of them, except by tlie hands of the defendant. iJ. v. Wakh, 
R. d R. 215. But where the prosecutors gave to the defendant, who 
was occasionally employed as tljeir clerk, a cheque payable to a 
creditor,' to be delivered by him to the creditor, and he appropriated 
it to his own use, it was holden by the judges to be a larceny of the 
cheque. It v. Metcalfe 1 Mood. C. C. 433 : Reg. v. Heathy 2 Mood. 
C. a 3.3. 

TJie bill or other security must be of the description specified in 
the statute. 3 lius, an indictment (upon the repealed statute, 2 G. 2, 
c. 25, s. 3, which apj)Iied to bank-notes, bills of exchange, etc., bills, 
or promissory notes, etc.) for stealing a certain note, commoahj called 
a bank-note, was holden insufficient. R. v. Craven^ R. rf: R. 14. And 
the same where the indictment described the instrument stolen as a 
“ bank post bill,” for that statute did not comprehend instruments of 
that description. R. v. Chard^ Id. 488. So, where the defendant was 
indicted for stealing certain hills, commonly called Exch(‘quer bills, 
and it nppeanwl in evhlencc that the p(‘rson who signed them^n the 
part of the ( lovcn-ninent was not legally authorized to do so, it was 
holden that they were not good Kxeluujucr bills, and the deh'iidant 
was acquitted. R. v. Asilrtt^ 2 Leach^ 1154. In R. v. Phipoe. 2 Leach, 
073, where the prosecJitor was c<»nqa‘llecl by duress to sign a i)ro- 
missory note, which had heen previously pre])are(l by tlie defeudant, 
who produced it, and withdrew it again as soon as it was signed, a 
great difference of opinion existed among the judges ; but the majority 
thought that it was not a case within the statute 2 Cr.2,r.25,«. 3, because 
the iristrument was of no value to the prosecutor, wlio had not even a 
property in or j)ossession of the paper upon which it was written. And 
see. R. v. Edwainh, 0 C. P. 5 1 5, 521, and Reg. v. 2 Den. C. C. 449. 
And where, in eonso(|uence of an advertisement, A. ap})lied to B. to 
raise money for him, who promised to procure 5,0(M.)/., and produced 
ten blank ().v, stumps, across which A. wrote an acceptance, and B. 
took them up without saying anything, and afterwards filled up the 
stamps as bills for 5(K)/. each, and ])Ut them into circulation, it was 
holden by Litth'daU\ .1., Bollamt B., and Ronanquet, J,, that the 
stamps so filled up were not bills of exchange, orders for tlie payment 
of money, or securities for money, within the meaning of the statute ; 
and that, as the prosecutor never liad any possession of the pajxu’s, so 
as to enable him to maintain trespass fur them, there was no taking of 
them such as to constitute larceny. R. v. Minter llarf^ G C. cf: P. 
lOG. AV'here country bank-notes, paid by the agent in I..ondon, were 
sent by him to the hankers in the cuuntrx' to be re-issued, and were 
stolen by the defendant, who was indicted for stealing the notes, and 
also for "stealing the paper and stamps, this was Iieldto be a larceny of 
the paper ami stamps ; but the judges seem to have been of opinion 
that the notes were not within the stat. 2 G. 2, r. 25, s. 3, because it 
could not be said that the money secured thcrcbv was due and unsa- 
tisfied. R. v. Clark, R. cf- R. 181 ; 2 Leach,'’ 103G. See Reg. v. 
Pernj, 1 Deii. V. C. G9 ; 1 C. S K. 725, ante, ip. 315. So, where 
the defendant was indicted for receiving certain pieces of stamped 
paper, the goods and chattels of the prosecutor, and it ap])cared that the 
notes had been paid in London, and were in the po.sses8ion of a partner 
of the firm, who was taking them to the country' to be re-issued, when 
they were stolen, it was holden that they were properly described in 
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the indictment as goods and chattels ; but some of the judges doubted 
whether they were valuable securities within the meaning of the stat. 
1 & % G. 4, c. 29, s. 5, R. v. 1 Mood, C, C, 218. Documents 
which purported to be certificates entitling the holder to shares, and to 

receive dividends in a foreign railway company, and which passed by 
delivery like bank-notes and were treated and dealt with on the 
London stock exchange as railway shares, were holden to be valuable 
securities within that statute. Reg, v. Smith, Dears. C. C. 5G1. The 
halves of notes, if stolen, should be described as goods and chattels. 
R. V. 4 C. cC* J\ 63o. Where, upon an indictment on the 

repealed stat. 7 G. il, e. iiO, s, 1, which made it felony for persons em- 
ployed in the post-oflice to secrete any letter, etc., containing any 
note, etc., it appeared tliat the note had been paid to the holder, and 
had not been re-issued, the judges were of - opinion that such notes 
retained the character, and fell within the description of promissory 
notes, and w'cre, as promissory notes, valuable to the owners of them. 
R. V. Ransrm^ R. tC* R. 232; 2 Leach, 1090, 1093. A chetpie on a 
banker, written on unstamped paper, payable to D. F. J., and not 
niaile payable to bearer, was holden not to be a valuable security 
within the meaning of the statute. R. v. Yates, 1 M(hhL C. C. 170. 
A ehecpie on a banker may be described as “ a valuable security, to 
wit, a obeque, of the value of,” etc., 'without stating the drawee to be 
a banki r. Ji<g. v. Heath, 2 Mood. C. C. 33. It is not mu'essary 
that a bill sliould be indorsed by the payee at the time it is stolen, so as 
to be in a neg<»tiable state. Anon., 2 Last,!*. C. 598 ; see R. v. I*oo- 
leg, R. d* R. 12. The moneg orders issued by the post-ofiice are war- 
rants and orders fer the ])ayment of money within the statute ; and it 
is no objeetion that they are un.stamped, the i)ractice of issuing them 
without a .stamp having existed before, and been legalized by the stat. 
3 d' 4 f Vet. c. 90. Reg. v. Gilchrist, 2 Mood. C. C. 233 ; C. d Mar, 
224. A pawjd»r(tker s duplicate wa.s held to he a w’arrant for the de- 
liverv of g»)(»ds, witliin the repealed statute, 7 cf 8 G. 4, c. 29, s. 5. Reg. 
V. Morrisioi, 1 Hell, C. C. 158. 

The evhlence must correspond with the. de.scriptioii of the instru- 
ment in the indictment. Where an indictment for stealing a bank- 
note alleged it to lie signed by J. B. for the (lovernor and (k)mpiiny 
of the Bank of Kiiglainl, and no evidence was given of tin* signature 
of B., the judges licld that the defendant should have been ac- 
(juitteil. R. V. Craven, R. d* R. 14. But where the defmidant was 
iudicte<l in the county of (lloucestcr for .stealing a bill of exchange, 
w hereon w ere indur.sed the names of A. B. and C. 1)., and wdien itw’as 
negotiated by the defendant in that county, the name of a third in- 
dorser was added, the judges held that the addition of the third name 
made no difiereiice, the names of the tw'o indorsers only being on the 
bill at the time it was stolen from the prosecutor at Manclie.ste.r. R. 
V. A ustin, 2 East, I*. C. 002. By stat. 1 G. 4, r. 92, s. 3, the Bank of 
KngJand may iinjires.s ujioii tlieir notes, by machinery, the names of 
their signing clerks : ami not(?s so impressed are to be deemed and 
taken to be, and may be described in indictments as bank-note.H, in the 
same manner as if they had been subscribed iu tlie handwriting of the 
signing clerks. 
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STI-L\LING, ETC., LETTERS, ETC. 

Statutes. 

7 W^. 4 I Virt. r. 8. 2b — Opening or delaying Letterd.'] — 
Enaot.s, that overy person employer! by or under the po.st-office, who 
shall contrary to “his duty open, or procure or sufl'er to be opened, a 

])OHt-letter, or v'ho sliall wilfully detain or delay, or procure or suffer to 
ne detained or delayed, a post-letter, shall be guilty of misdemeanor, 
and, being ccinvieted thereof, shall suffer such punishment by line or 
imprisonment, or by both, as to the court shall seem meet : Provided 
always, that nothing herein contained shall extend to the opening or 
detaining or delaying of a post-letter returned for want of a true direc- 
tion, or of a post-letter returned by reason that the person to whom the 
same shall be directed is dead or cannot be found, or shall have re- 
fused the same, or shall have refused or neglected to pay the postage 
ther<*,of ; nor P) the opening or detaining or delaying of a post-letter 
in obedience to an express warrant in WTiting under the hand of one 
of the principal secretaries of state. 

Serf. 20 — Stealing or emhezzling Letters.'\ — Enacts, that every per- 
son employed umler the post-othce, who shall steal, or shall for any 
j)urposo whatever embezzle, secrete, or <lestroy a post-letter, shall be 
guilty of felony, and shall, at the discretion of the court, either he 
transjiorted beyond tin? seas for the term of seven years, or be imj)ri- 
soned for any term not exceeding thrive years : and if any such |a)st- 
letters so stolen or emb(‘zzled, st*eret(Mf or destroyed, shall contain 
therein an*y chattel or nion(*y whatsoever, or any valuable security, 
evt?ry such offender shall be transported beyond the seas for life. 

Sect. 27 — Skaling Monry^ etc.^ out of Letterfil\ — Emuds, that every 
person who shall steal from or out of a post-letter any chattel, moin?y, 
or valuable security, shall be guilty of felony, and shall be transported 
beyond the seas for life. 

Sect. 28 — Stealing TsCtters sent by the Mail.'] — Enacts, that every 
person who shall steal a post letter-bag, or a post-letter from a post 
letter-bag, or shall steal a ]>o.st-letter from a post-otlice, or from any 
olUeer of the post-office, or from a mail, or shall ship a mail with in- 
tent to rob or search the same, shall be guilty of felony, and shall be 
transported beyond the seas for life. 

Sect. 29 — Stealing, etc.. Letters sent by a Post-ojffiee Packet .] — 
Enaets, that every person wdio shall steal, or unlawfully take away a 
post letter- bag sent by a post-office packet, or shall steal or unlaw- 
fully take a letter out of any such baj^ or shall unlawfully open any 
such bag, shall be guilty of felony, and shall be transported beyond 
the seas for any term not exceeding fourteen years. 

Sect. 31 — Fraudulently retaining Letters after Delivery, etc.] — Re- 
cites, that ]H>st-letters are sometimes by mistake delivered to the wrong 
jwrson ; and /mst- letters ami jwst letter-bags are lost in the course of 
conveyance or delivery thereof, aiul are detained by tfw finder in expecta- 
tion of gain or reward, and enacts, that every person who shall fraudu- 
lently retain, or shall w ilfully secrete, or keep, or detain, or being 
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required to deliver up by any officer of the post-office, shall neglect 
or refuse to deliver up, a post-letter which ought to have been deli- 
vered to any other person, or a post letter-bag or post-letter which 
shall have been sent, whether the same shall have been found by the 
person secreting, keeping, or neglecting or refusing to deliver up the 
same, or by any other person, shall be guilty of a misdemeanor, and, 
being convicted thereof, shall be liable to be punished by fine and 

imprisonment. 

Sect. 32 — Stealing jmnted Nexcftpapers^ Enacts, that 

every person einjjloycd in the p*)st-officc who shall steal, or shall for 
any purpose embezzle, secrete or destroy, or shall wilfully detain, or 
delay in course of conveyance or delivery thereof by the post, any 
printed votes or proceedings in Parliament, or any printed newspaper, 
or any other printed paper whatever sent by the j)Ost, without covers 
or in covers o})(‘n at the si<les, shall be guilty of a inisdemeunor, and 
being convicted thereof, shall siilVer such punishment by line or im- 
l)risoiiment, or both, as to the court shall seem meet. 

Seet. 36 — Endeavouring to jtronire the Commission of such Offmres.l 
— Enacts, that every jun-son wdio shall solicit or endeavour to procure 
any other person to commit a felony or misdemeanor [lunishablc by 
the post-office acts, shall be guilty of a misdemeanor : and, being 
thereof convicted, shall he liable, at the discretion of the court, to bo 
imprisoned for any term not exceeding two years. 

Sect. 37 — lVw?<c.] — Enacts, that the oflence of every offender 
against the posl-cilVue, act.*' maybe dealt with, and indicted and tried, 
and punished, and lai<l and charged to have been committed, cither in 
the county or j)Iace where the olfence shall be committed, or in any 
county or jdace in wlii<‘li he shall he apjirehendcd or be in custody, as 
if his otVen(;e had been actually corniiiitted in that county or place ; 
and where an olfence shall he committed in or upon, or in respect of 
a mail, or u[><»n a person engaged in the conveyance or delivery of a 
post letter-bag, <u' post -letter, or in respect of a post letter-bag, or 
post-letter, or a chattel, or money, or valuable security sent by the 
post, such otVcncc may he dealt with and impiired of, and tried and 
]>unished, and laid and cliarged to have been committed, as well in 
any county or place in which the offender shall be apprehended or be 
ill custody, as also in any county or place through any part whereof 
the mail, or the person, or the post letter-bag, or the post-letter, or 
the chattel, or the money, or the valuable security sent by the post, 
in respect of w hich the offence shall have been committed, shall have 
passed in due course of conveyance or delivery by tMfe post, in the 
same manner as if it had been actually committed in such county or 
place : and in all cases where the side or the centre, or other part of 
a highway, or the side, the bank, the centre, or the part of a river, or ^ 
canal, or navigation, shall constitute the boundaiy of two counties, 
such offence may he dealt with and inquired of, and tried and punished, 
and laid and charged to liave been committed, in cither of the said 
counties through w hich or adjoining to which, or by the boundary of 
any part of which, tlie mail or person shall have passed in due course 
of conveyance or delivery by the post, in the same manner as if it had 
actually been committeil in such county or place : and every accessory 
before or after the fact to any such offence, if the same be a felony or 
a high crime, and every person aiding or abetting, or counselling or 
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procuring the commission of any such offence, if the same be a mis- 
demeanor^ may be dealt with, indicted, tried, and punished, as if lie 
were a principal, an<l his offence laid and charged to have been com- 
mitted in any county or place in wliich the principal offender may be 
tried. 

Sect, 40 — Property^ horn laid.'] — Enacts, that in every case where 
an offence shall be committed in respect of a post letter-bag or a post- 
letter, or a cliattel, money, or a valuable security sent by the post, it 
shall l)e lawful to lav, in the indictment to be preferred against the 
offender, the property of the post letter-bag or of the post-letter, 

or chattol, or money, "or the valuable security sent by the post, in the 
postmaster-general ; and it shall not be necessary in the indictment 
to allege or to prove upon the trial or otherwise, that the post letter- 
bag, or any such post-letter, or valuable security, was of any value ; 
and in any indictment to be preferred against any person employed 
umior the post-office for any offence committed against the post-offece 
a(fts, it shall be lawful to state and allege that such offender w-as 
employed under the post-office of the United Kingdom at the time of 
the committing of such offence, without stating further the nature or 
j)articulars of lus employment. 

Serf. 41 — Enacts, that every person convicted of 
any offence bn* whieli the punishment of transportation for life is 
herein awarded, shall be liable to be truns[M)rted bevond the seas for 
life, or for any term not less than seven y(‘ars; or to be imprisoned for 
any term not exceeding tour years : ami every person cimvicti'd of 
any offenee j)unishnble aoeonling to the post-office acts bv trans- 
portation ff»r fourteen years, shall be lial)le to be transporteef for any 
term not exceeding fourteen years nor h‘ss than seven, or to be im- 
prisoned fur any term not exceeding three years. 

20 cC- 21 17(7. c. 3, 8. 2.]-^ Ante, p, 204. 

7 ]V. 4 (t* 1 17(7. e. 30, s. 42 — Hard Labour and Solitary Confine- 
nientA — Enacts, that where any person shall be convicted of an offence 
juinisliablo under the post-office acts, for which imprisonment may be 
awarded, the court may sentence the offender to bo imprisoned, with 
or witlmut bard labour, in the eomraon gaol or house of coiTection, 
and may also direct that he shall be kept in solitary contineinont for 
tlie whole or anv portion of such imjirisonincnt. as to the court shall 
seem meet. (JUit see 7 W. 4 <0 1 17(7. c. 1)0, ». 5, winch limits the 
extent of solitary conffnement (in all cases not otherwise provided 
for) to “one iflonth at anyone time, and three months in any one year”). 

Sect. 47 — Infer^pretathm of Tcrma.] — Enacts, that the followingtenns 
and expressions (arnanyet others) shall Jiave the several intcqirctations 
hereinafter respectively set forth, unless .such inter|)rctations are 
repugnant to the subject, or inconsistent with the context of the pro- 
visions in which they may bo found : {that is to say), the term “ letter” 
shall include packet,* and the term “packet” shall include letter ; and 
the expression “Lords of the Treasury” shall mean the Lord High 
Treasurer of the Ibiited Kingdom of Great Britain and Ireland, or 
the Lords Commissioners of her Majesty’s Treasury of the United 
Kingdom of Great Britain and Ireland, or any three or more of them ; 
and the term “ mail” shall include every conveyance by wliich post- 
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letters are carried, whether it be a coach, or cart, or horse, or any 
other conveyance ; and also a person employed in conveying or 
delivering post-letters, and also eveiy vessel which is included in 
the term “ packet-boat and the term “ mail-bag’' shall mean a mail 
of letters, or a box, or a parcel, or any other envelope in which post- 
letters are conveyed, whether it does or does not contain post-letters ; 
and the term “master of the vessel’' sliall include any person in charge 
of a vessel, whether commander, mate, or other person, and whether 
the vessel be a ship of war, or other vessel : and the expression “officer 
of the post-office” shall include the postmaster- general and every 
deputy-postmaster, a^'ont, officer, clerk, letter-carrier, guard, post-boy, 
rider, or any other person employed in any business of tlie post-office, 
w’hetlier einploved by the postmaster-general, or by any person under 
him, or on bcluilf of the i>ost-office ; and the term “ packet-letter” 
shall mean a letter transmitted by a paeket-boat ; and tlie exproasion 
“ jjorson employed by or under the post-office” shall include every 
])erson einphjyed in any business of the post-office, according to the 
interpretation given to tlie officer of the post-offiet‘ : and tlie terms 
“ jiaeket -boats” and “ jiost-office packets,” shall include vessels ein- 
jiloyed by or under tlie post-office or the ailmiralty, for the transmis- 
sion of post-h‘iters, and also shi]>8 or vessels (though not regularly 
(‘iiiployed as packet-boats) fur the conveyance of post-letters under 
contract, and also a ship of war or other vessel in the service of her 
Majesty, in respect of letters conveyed by it : and the term “ jmstage” 
sliall mean the duty ehargcalile for the transmission of post-letters ; 
and the term “post-town” sliall mean a town where a post-office is 
established (not being a penny or two-jiennv, or convention post- 
office); and the term “post letter-bag” shall include a mail-bag or 
})ox. or packet <»r parcel, or other envedojK*, or covering in wliich jiost- 
lettors are conveyed, whether it d(K*s or does not convey post-letters ; 
ainl tlit3 term “ p(*st-Ietfer” shall mean any letter or packet trans- 
mitted liy the pn>t. under tlie authi»rity of tlie postmaster-general ; 
and a letter shall be deemed a ])Ost-Ietter from tlie time of its being 
delivered to a pijst-office, to tlie time of its brn’iig delivereil to tlie 
jierson to whom it is addressed ; and the delivt^ry to a h'tter-earrior, 
or other jiersun authorized to receive letters for the post, shall be a 
delivery to the post-office ; and a delivery at the house or office of 
tlie person to whom the letter is aildressed, or to liim, or to his servant 
or agent, or c>tlicr ]»t!rson considered to be authorized to receive the 
letter, according to the usual manner of delivering that person’s 
letters, shall be a delivery to the j/erson addressed ; and the term 
“post-office'’ sliall mean any liouse, building, room, or pla(;e where 
post-letters are received or delivered, or in which they are sorted,' 
made up, or despatched; and the term “ postmaster-general” shall 
mean any jjcrsojfor IxmIv of persons executing the office of j) 08 tinaster- 
gcneral for the time being, having being duly appointed to the office 
by her Majesty; and the te^ms “post-office acts” and “post-office 
laws,” shall mean all acts relating to the management of the post, or 
to the establishment of the post-office, or to postage duties, from time 
to time in force ; and the term “ United Kingdom ” shall mean the 
United Kingdom of Great BriUxin and Ireland; and the tenn “ valuable 
security” shall include the whole or any part of any tally, order, or 
other security whatsoever, entitling or evidencing the title of any 
person or boily cor{)orate to any share or interest in any public stock 
or fund, whether of this kingdom, or of Grmi Britain or of IreUmd^ 
or of any ibreign state, or in any fund of any body corporate, com* 
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pany or society, or to any deposit in any savings-bank, or the whole 
or any part of any debenture, deed, bond, bill, note, warrant, or order, 
or other security whatsoever for money, or for payment of money, 
whether of tliis kingdom or of any foreign state, or of any warrant or 
order fiir the delivery or transfer of any goods or valuable thing : and 
every officer mentioned sliall mean the person for the time being 
executing the functions of that officer; and whenever in this act, or 
tlie schedules tlicreto, with reference to any person, or matter, or 
thing, or to* any jiersons, matters, or things, the singular or plural 
number, or the masculine gender only is expressed, such expression 

shall he uiidor.stood to Include several persons, or matters, or things, 
as w(*ll as one person, or matter, or thing, and one person, matter, or 
thing, as well as several j)ersons, or matters, or things, females as well 
as males, bodies politic or corjiorate as w’ell as individuals, unless it 
ho othc'rwise specially provided, or tlio subject or context be repug- 
nant to sucli construction. 


Indictment otjainst an Officer of the Pod-office for openimj or 
dclaffitig Lettera. 

Central (hdminal Court, to wit: — The jurors for our lady the Queen 
ujion their oath present, that .1. 8., on the first day of dune, in the 

year of our Lord , being then a person employed by and under 

the post-office of the Unitiul Kingdom, did unlawfully and contrary 
to his duty open (“ <>pcu or procure ivr suffer to he opumV') [or unlaw- 
fully and wilfully detain {^''detain lyr delatj^ or jrrocure or ttuffer to he 
detaincf/ or dc/at/cd")] a post -letter, the property of the postmaster- 
gciHTal, against the form of the statute in sueh case imuie and pro- 
vided, and Hgninst the p(;aee of our lady tlie Que^m, her (*rown and 
dignity. The property man he laid in the '^fmstmnstcr-f/cneralf and it 
i.< not ncccHHary to al/e<jc or prove any valnc^or to date the nature of the. 
defemiant's employment. 7 IT. 4 d; 1 Viet. e. ,'h), .‘j. 40. Jt does not mim 
to he neecHHOvy to neyatiee the ej'eejttionn contained in the proviso^ for the 
prorieo is didinet and the prohibition yeneral. {See. ante, ]}. (ji.) As 
to the venue, see ante, p. 21, and 7 W. 4 th 1 Viet. e. 36, s. 37, ante, 
p. 319. 

Misdemeanor : fine, or impri8o?iment, with or irithoiit hard labour, 
and with or without solitary eonfincmrut, 7 W. 4 lO 1 Viet. c. 36, «. 42, 
sneh confinement not ejveediiaj one month at any one time, nor three, 
months in any one year, 7 IC. 4 t£' I Viet. e. 90, s. 5, or both. 7 W. 4 
c£ 1 Viet, e, 36, s. 25. 

Evidence. 

l^rove that the defendant -was at the time of the commi.ssion of the 
offence a person (Muployed by or under the post-office of the Cnited 
Kingdom. For this purpose evidence of his acting ns such is 
sufficient, without proving his appointment, li. v. Evan Jtees, 6 (J. dc 
P. 606. See Hey. v. Townsend, C. t£ J/ar. 178. Where the defendant, 
a letter-carrier from C. to T., had brought tlie C. letter-bag, ami 
safely delivered it to the postma.ster at T., 'whose <iuty it was to sort 
the letters in time to make up the bags for the mails, the defenilant's 
duty as a letter-carrier being complete by the delivery of the letters 
to Uie postmaster ; but the defendant was aftervrards requested by 
the postmaster to assist him in the sorting, and con.sented to do so, 
and in the course of doing so stole a letter ; it was held that while 
so engaged in sorting the letters he was a person employed under 
the post-office, within the statute. Peg. v. Reason, Dears. C. C. 226. 
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See Reg. v. GIobb^ 2 C. & K, 395, Then prove that the defendant 
opened the letter, or delayed it, according to the allegation in the 
indictment. The defendant may prove, in answer to the charge, any 
of the circumstances spccihed in the proviso, and which would 
authorize him to open or detain the letter. 

Indictment against an officer of the Post-ojffice for stealing or 
embezzling Letters. 

Cimimeneement as in the last prscedmf] — feloniously did steal, take, 
and carry away [or. feloniously did embezzle (“ embezzle^ secrete^ or 
(iestroi/')] one J)Ost-letter, the property uf the postmaster- general, 
containing tlicroiii one Ijill of exchange (“ ang chattel^ or money^ or 
valuable scruriftf') for the ])ayment of ten pounds,® the property of 
the postmaster-general ; against the form of the statute in such case 
made and proN'ided, and against the peace of our lady the Queen, her 
crown and dignity. 

® This allegation' mag be omitledy if the letter did not contain any 
chattel., rnoneg, or cahiable securitg. The property may he laid in the 
posttnastcr-grneral^" and it is not necessary to allege or prove any 
value, or to state the nature of the defendanCs employment. 7 W. 4 eft I 
Viet. c. 3f», s. 40. ul .'? to the vemte^ see ante, p. 21 ; ami 7 W. 4 1 

Viet. e. 3(), s. 37, ante, p. 319. An indictment for sUialing and em^ 
bezzling votes, neivsjKtpers, etc., Id. s. .32, may easily be framed from 
the above precedent. A count for embezzling or Iteereting letters need 
not aver awf pnrjtose or intent. Reg. v. WynUy 1 Den. C. C. 305 ; 2 C. 
<0 K. 859. \ 

Re/ony : if the letter contain any chattel, 7 noney, or tmlnaMe security, 
penal servitude for life <tr for not less than three years, or iuqn^ismmmt 
not e.rrecding funv years, 7 4 1 Viet. c. 30, ss. 20, 41 ; 20 cfe 21 

Virt. r. 3, s. 2 {anh . jt. 2f4), rvith or without hard labour, and mih or 
without .solitary eon fun ment, 7 IF. 4 d’r 1 F/c/.. c. .30, s. 42, stuli con- 
jinement not ejendlng one month at any one time, nor three numths in 
any one year. 7 lf^ 4 1 Viet. c. 90, s. 5. 

Jf the letter do not e'ontain any chattel, money, or valuable security, 
penal serrituele fjr not metre than seven mtr less than threj*, years, or 
imprisonment not e.rr»eding three years, 7 IF. 4 <f* 1 Viet. c. 30, 8. 20 ; 
20 <£* 21 Viet. e. 3, s. 2 (ante. p. 204), iviih or without hard labour, and 
with <tr without solitary ronjinement, 7 IF. 4 <fj 1 Virl. c. 30, s. 42, such 
confinement not ereeeding one month at any ojie time, /wr three months 
in any one year. 7 IF. 4 di 1 Viet. c. 90, «. 5. 

Evidence. 

Prove that tlie defendant was at the time he committed the offence 
employed under the po.st-oihce. 11. wfEvan Rce.s, 0 C. 000 ; 
Reg. V. Iteason, Dears. C. C. 220, ante, p. 322. Then prove that ho 
stole the letter, with it.s contjfnts {see ante, p. 271 eA se/j.) ; or that he 
embezzled, scereted, or destroyed it. It is not necessary to prove 
that the letter or valuable security was of anv value. Any letter 
jTosted in tlie ordinary way, whatever be its address or object, is a 
post-UtUer within the statute ; Reg. v. Young, 1 Den. C. C. 194 ; 2 C. 
& K. 406 ; therefore, where a fictitious letter is sent, with money in 
it, to try the hone.4y of the defendant, the stealing of it is within the 
statute. Id. ; overruling Reg. v. Gardtur, 1 C. i K. 628. But the 
secreting, by a letter-carrier, of a letter written by an inspector of 
the post-office, for the purpose of trying the defendwFs honesty, was 
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held not to be a stealing of a post-letter within the statute ; it was 
held, however^ that he might be convicted of simple larceny, in 
stealing a sovereign inclosed by the inspector in such letter, the 
sovereign being one of those which are occasionally found on the 
floor of the po.st-ofHce, having dropped out of letters, and which arc 
carried to a fund which is under the direction of the postmaster- 
general ; and that such sovereign might be described as the property 
of the postmfistcr-gcncral. Raj. v. liathhom^ 2 Mood. C. C. 242 ; C. 
rC* Mar. 220. So where, suspicious being entertained against the 
defendant, who was a sub-sorter in the General Post-office, the 
authorities there made up a letter, and enclosed coin in it, and put 
upon it the usual postage stamp ; and an inspector delivered it in, at 
the window in the outer hall, to another inspector, who handed it to 
a third, who, after locking it up for the night, handed it to a sorter, 
who placed it amongst the letters which it was the prisoner's duty to 
sort, and the prisoner stole the letter and the money ; — the ordinary 
course of pf)sting a letter at the outer hall of thw General Post-office 
heiug by placing it in the receiving-box : it was held that the 
prisoner was not rightly convicted of stealing a ])ost-letter con- 
taining monry, and that the conviction must he contined to the count 
Ibr simple larceny. R*'fj. v. Dt'orn. C\ C. GOb. Whea*e a 

servant who was sent with a letter and a pioiny to ])ay the "'postage, 
finding the door of the reeeiving-house shut, put the penny iiisidi* 
the lottm’, fastenediit by means of a pin, and then put tlie letter in 
tin* unpaid letter-box ; it was held tlult a messenger in the |)ost- 
office, who stoh* this letter with the penny it it, miglit be eoiivict»‘d 
of stealing a p<»st-letter coiitaitiiiig money, though the money was not 
put ill for the purpose ol‘ being conveyed by post to the pt*rson to 
whom the lett('r was addressctl. Rf j. v. Mmn , C\ <(’• Jfor. 2;14. Put 
where, the post-offiee being at an inn, the person sent to put a letter 
(‘ontaiiiing bank-notes, into the post, took it to the inn, with money 
to prepav the postage, and lai<l tlie letter, and the money on it, upon 
a tal)Ie in the lobby of the inn, in which the letter-box was, and 
pointed out the letter to the female servant at the imi (not authorized 
to receive letters), who said “she would give it to them and she 
stole the letter and its contents ; it was held that this was not a 
post-letter, within the 27tli or 2Hth section of the statute, and that 
the defendant roidd be convicted onlv of larceny. Raj. v. Ilorhy. 1 
C. & K. HI). An unsealed letter, delivered by the ])oslinistress at G. 
to the defendant, the letter-carrier between that place and I., with 
directions to obtain at the post-office at T... a momy-order for one 
p«>und, and after enclosing it in the letter, to post the letter at L,, 
■was lield to be, while in the defendant’s hands, a post-letter, and the 
defendant to be a person employeil under the post-office, so as that 
he might be convicted under this section. Rfj. v. liivkvr»t<ijf\ 2 C. 
<(• K. 2G1. Where the detendant, a person employed in the post- 
office, having committed a mistake in the sorting of tlie letters, put 
some post -letters down a water-eloset, in order to avoitl the supposed 
] penalty attached to such mistake, this was held to be ind only a 
aa'nting. but a larceny of the letters. Reg. v. IVynn^ 1 Vcn. C. C. 
dGo ; 2 a <£• K. 859. 

Indictment for stealing Money^ etc.^ o\it of Letters. 

Commencement as ante p. 270]— one bill of exchange for the pay- 
ment of ten pounds any chattel^ m43iney^ or valuable security'')^ the 
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property of tlie postmaster- general, from and out of a post-letter 
feloniously did steal, take, and cai'iy^ away, against the form of the 
statute in sucli case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. The property may he 
laid in the ^^ 'postmaHter-general^' and it is not necessary to allege or 
2 )rove (he security to be of any value. 7 H". 4 d; 1 c. 30, s. 40. 
As to the ve7iiu’, see an/c, j>. 21, and 7 ir. 4 d; 1 Viet. c. 36, s. 37, ante, 
p. 319. 

Felony : j)cnal servitude for life or for not leM than three years ^ or 
vnprisonnient not e^reeeding four years^ 7 117 4 cO 1 Viet. c. 30, ss, 27, 
41 ; 20 <t; 21 Viet. r. 3, .v. 2 (nn/<\ jr>..204), //‘/M or without hard hdjour., 
and u:ifh or without solitary coujinement^ 7 U’. 4 rf 1 l'7t7. c. 30, s. 42, 
surli cjujinn/unt not ejvttding one month at any one thnc^ nor tiu'ce 
months in any one year. 7 117 4 <(; 1 17c7. c. 90, s. 5. 

Kvidence. 

Pi(»ve a larceny of the chattel, money, or valnahle security, out of 
the hotter, either directly or hy circumstances from which it may he 
interred. The mere larceny of money, etc., from a letter will not 
sullicc to hrini: the cu^e within this statute, for a p»)st-letter means 
a letter or packet traiiMnitted by the post, and it is only a ])ost-letter 
from the tiim* of it." heintr delivered to a post-o0ic^^ to the time of its 
])eing delivered to tlie perMUi to whom it is addressed. aScc Jlvg. v. 
Jiothhom ; Jug.w Young, ante, p.lVS.Y A delivery to a letter-carrier, 
or other pers<tn aiithori/ed t<» receive letters for the post, is a delivery 
to the jmst-offn-e ; and a <lelivery at the house or office of the person 
to whom the letter is a<l(lressed, or to him, or his servant or agent, or 
other person (••msiilered to be authorized to receive the letter ae- 
conling to the UMial manner of delivering that person’s liters, is 
a delivery to the j^erson addressed. 7 117 4 <0 1 I7e/. e. 3(>, s. 47, The 
words of the statute are “every person,’’ which inelnde those cm- 
}»loyed liv the )Mi>t-ol1iee as wcdl as others; for although it was once 
doubted, Jl. V. Sru/t, 1 Lioeh. IfMi ; 2 Leaeh^ 904 : It. V. Pfudetp Jl. 
<{' It, 31, ^\}u•tller jH i-Miiis einph»yed by the po;-t-offiee were within 
similar words in the repealed statute, .72 f/7 3. e. 11.3, s. 3, those cases 
are now (Aerniled. . It. v. Brown. 11. <0 li. 32. Se,e R. v. Solisburyy 
.7 C. cf- r. 17.7. 


Jndiefmrut for sfraliugy etc.^ Letters^ etc. 

Coninicnremruf os ontr.jt. 27<>] — fehmiously did steal, take, and caiTv 
away one j)ost-letter (“ a post Irtter-hag or post-letter"), tlie property 
of the ])ostmaster-generaI. from a post letter-bag a jmst letter-hag.^ 
or a post-ofie* ^ or an ojfin r of (he [HtHt-offiee, or a mail"V against the 
form of the statute iu such ease made and jjrovided, and against 
the }>cace of our la<ly the Queen, her crown and dignity. 'The jwo- 
2 >erty may he laid iu the postvaister-grneral" and it is not necessary 
to alkge or prom any value. As to the. revue, see ante., 21. An 
indirtuieut for stealing b tiers out of n jmHt-ojfire packet may easily he 
framed from the above j/rreedent. 7 W. 4 fC* 1 P'lrt. c. .36, ». 29. 

Felony : penal serrdudf for life or for not lens than three years, rrr 
imjwisoument not (jra^ding four years, 7 W . 4 d; 1 Viet, c. 36, ss. 28, 
41 ; 20d:21 Viet. c. 3, s. 2 {ante, p. 264), with or mtlamt luml labour, 
and with or mthout solitary confinement, 7 W. 4 d: 1 Viet. c. 36, a.‘42, 
such confinement not exceeding onx month at any one time, nor three 
months in any one year. 7 117 4 1 Viet. c. 90, s. 5. 
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Evidence. 

Prove the larceny of the letter, as directed ante, p. 271 et aeq. The 
taking away and destroying of a post-letter, in order to suppress 
inquiries supposed by the defendant to be made in it about her cha- 
racter, was held to be a larceny of the letter. Req. v. Jones, 1 Den. 
C. C. 188 ; 2 C. <f' K. 2;}G. Where the defendant obtained the mail- 
bags from the post-office, pretending that he was the mail-guard, and 
then ran away with them ; the jury being of opinion that he got pos- 
session of them with intent to stefd them, found him guilty ; and the 
Judges held the conviction to be right. R. v. Pearce^ 2 East^ P. C. 
GO,‘l. In this case the property did not pass, for the postmaster had 
no property in the mail-bags to part with. Taking the mail-bags off 
the horse during the momentary absence of the person empWed to 
carry tliem, was holdcn to be a taking from his possession, witffin the 
meaning of the rejiealed statute, 52 G. 3, c. 14, s. 3. R. v. Robinson^ 

Stark. N. P. m. 

The definition of a post-lett?r has already been given nnte^p. 323. 
For the definition of the terms “letter,” “packet,” “mail,” “mail- 
bag,” “ officer of the post-office,” “ post letter-bag,” etc., see 7 W. 4 
cC 1 Viet. c. 30, s. 47 ((intCj p. 320). 


TmUrtment for stopping with Intent tc roh^ etc. 

Vommeneement as ante, p. 270] — a certain mail for the convoyanco 
of post-letters, feloniously did stop, with intent the same feloniously 
t() search (“ roh or search''), against the form of the statute in such 
case m|||e ami provided, and against the peace of our laily the Queen, 
her crown and dignity. As to the veniu\ sec antc^ p, amll IF. 4 
d’* I r/(7. c. 30, s. 37 {ante, p. 313). 

Felony : see. the last precedent. 

, Evidence. 

Prove that the defendant stopped the mail, and prove the intent 
by cinMimstances from which it may be inferred. If the defendant 
actually robbed or searched the mail, his original intent so to do will 
be put beyond doubt. 


Indictment for retaining Letters after Delivery. 

Commencement as ante, p. 270] — unlawfully and fraudulently di<l 
retain shall fraudnlmtly retain or wilfully secrete, or keep or detain, 
or being regnired to delirer up by any officer of the post-office, shall 
neglect or refuse to deliver njV) a certain post-letter, the property of 
the postmaster-general, which ought to have been delivered to a cer- 
tain other person, to wit* one J. ]S\ (“oro jtost-letter or a jH)st letter- 
Img, which shall have been senC), against the fonn of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. The property may be laid in the post- 
master-general, 7 ir. 4 (C 1 Viet. c. 30, s. 40 (ante, p. 319). As to the 
venue, see ante,p. 21. 

Misiiemeanar : jine and imprisonment, 7 W. 4 cC* 1 Ftc/. c. 36, s. 31 ; 
with or without hard labour, mid with or without solitary conjinement. 
Id. s. 42 ; mch corfinement not exceeding one month at any one time, 
nor three months in any one year. 7 IF. 4 <£* 1 Viet. c. 90, s. 5. 
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Evidence. 

This is a new provision, intended to meet the case of R. v. MuchloWy 
1 Mood. C. (7. 160 ; ste also Rey. v. Davies^ Dears. C. C. 640. Prove 
that the letter ought to have been delivered to J. N. ; that it was 
delivered to the defendant, and was retained by him, as stated in 
the indictment. If the defendant secretes, or keeps, or detains the 
letter after request to deliver it up, by an officer of the post-office, 
it may be presumed that he does so wilfully, unless, at the time of the 
refusal to deliver it up, he gives some hona fide excuse for so doing. 
To make out a fraudulent retainer, however, it must be shown, from 
the contents of the letter or other circumstances, that the defendant 
well knew the letter was not intended for him. It will be no defence 
that ^c letter or letter- bag was fouiul by the defendant, or any other 
persom 7 IF. 4 tf' 1 Viet. c. 36, s. 31. 


Itulictmeni for procuriny the Cotn mission of Ofietices against the 
Post'ofiice. 

(hninienremnit as onte^ j). — unlawfully did solicit solicit or 

ciuiemmtr to procure") one J. S., then being a. person employed by 
and under the post-office of the United Kingdom, unlawfully and 
contrary to his rluty to open a post-letter, the property of the post- 
master-general, against the form of the statute in such ease made and 
provided, and against the ])eace of our lady the Queen, her crown and 
dignity. From this and the foreyoiny precedents an indictment may 
eoMly hefranod for procuring the commission of any "^felony or mis- 
demeanor, punishable by the jmst-ofiice acts.** As to the vetiue, sec 
ante., p. 21. 

Misdemeanor : imprismanent not exceeding hro years, 7 W. 4 cf; 1 
Viet. c. 3(), s. 3(), u'ith or v'ithout hard labour, am! U'ith or without soli- 
tary confinemrnf, Id. s. 42 ; such c<mfinement not exceeding one month 
at any one time, nor three months in any one year. 7 W. 4 cf* 1 Viet, 
c, yo,' 5. 

Fcidcnce. 

Prove that the defendant solicited or endeavonrecl to procure the 
commission of the otfence -stated. It is immaterial whether the 
offence was completed or not. 


STEALING FROM A WRECK. 


^Statute. 

24 rfe 25 Viet. c. 06, s. 64.] — Whosoever shall plunder or steal any 
part of any ship or ves.sel which shall he in distress, or wrecked, 
stranded, or cast on shore, or any goods, mendiandisc, or articles 
of any kind belonging to such ship or vessel, shall be ^lilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in j»enal servitude for any term not exceeding 
fourteen years, and not les.s than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement ; and the offender may be 
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indicted and tried eitlier in the county or place in which the 
offence shall have been committed or in any county or place next 
adjoining. 

Indictment 

Sussex, to wit Tlie jurors for our lady the Queen upon their oath 

present, that, on the Hrst day of June, in the year of our Lord , a 

certain ship (“ amj ship or vesser)^ the property of a person or per- 
sons to the. jurors aforesaid unknown, was stranded (“ in distress or 
irrnckrd^ stmaded or cast on shore") and tliat J. S., on the day and 
year atbreHai«l, ten pieces of oak plank (“ any ^yart of any ship^ etc.")^ 
oeing parts of the said sliip [or, twenty pounds weight of cotton, 
{^^ony ynods^ wcrchandise., or articles of any hind") of the goods 
and merchandise of a person or persons to the jurors afores^ un- 
known, ])ehmging to the said ship,] so then stranded as aforesaid, 
feloniously did plunder, steal, take, and carry away, against the form 
of till! statute in such case made and provided, and against the peace 
ol' our lady the Queen, her crown and dignity. You may add a second 
county stathiff the ship to hare heal “in distress a third count statimj 
the ship to hare, been “wrtjcked;” and a fourth county statiny the ship 
to hare been “ cast on shore.” If the name of the ship be. knoirn, if 
should be stated in the indictment; and if the name of the ovmer be 
hnoicn, the ship should be described as Ids property. to the venui\ 
see ante^ p. J‘27. 

h'ekmy : penal serritude for not more than fourteen nor less than three 
yearSy or imprisonment not exccediny two years^ v'ith or without hard 
labour, and ndth or withoid Siditaiy confinement, {such confnement not 
cj'cecdiny one nnmth at any one time, nor three months in any one 
year, 24 2o Viet. c. DO, s. lit), ante, p. 205).— 24 cO 25 TiW. c. DO, 
s. 04. 

Eridencc. 

Trove that tlu! ship or vessel in question was stranded or cast on 
shore, etc., ns described in the indictment ; if the name of the owner 
of the ship he stated, jirove tliat slie was his jiruperty ; and jirove the 
larceny of the goods as directed ante, p. 271 et setp, whilst she was 
stramled and ea.st on shore ; that the goods were ])artof or belonging 
to the ship, as stated in the indietment ; and if the name of the owner 
of the goods be stated, prove them to be his property. 


HUNTING OU STEALING DEEU. 


Statute. 

24<f:25 Viet. c. DO, ». 12.] —’Whosoever shall unlawfully and wilfully 
course, liunt, snare, or carry away, or kill or wound, or attempt to kill 
or wound, any deer kept or being in the uninclosed part of any forest, 
chase, or purlieu, shall for every such offence, on conviction thereof 
before a justice of the peace, forteit and pay such sura, not exceeding 
tit\y pounds, as to the justice shall seem meet ; and wdiosoe\’er, liaving 
been previously convicted of any offence relating to deer, for which 
a pecuniary penalty shall have been imposed by this or by any former 
act of parliament, shall afterwards commit any of tlie offences herein* 
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before enumerated, whether such second offence be of the same de- 
scription as the first or not, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, to be 
imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary conliiiement, and, if a male 
under sixteen years of age, with or without whipping. 

Sect. 13.] — 'Whosoever shall unlawfully and wilfully course, hunt, 
snare, or carry away, or kill or wound, or attcin))! to kill or wound, 
any deer kept or being in the inclosed part of any forest, cliase, or 
purlieu, or in any inclosed land where door shall bo usually kept, shall 
be guilty of felcmy, and boing coiiyictod thereof shall bo liable, at the 
discretion of the court, to be imprisoned for any term not exceeding 
two }^ars, with or without hard labour, and with or witlu)ut solitary 
oontiiiemont, and, if a iiialo under sixteen years of age, with or 
without whipping. 

Sect. 14.] — If any doer, or the head, skin, or other part thereof, or 
any sn.are or engine l<»r the taking of deer, shall be fouml in the 
possession of any person, or on the premises of any person with his 
knowledge, and such person, being taken or suinriioiicd before a jus- 
tice of the peace, shall not satisfy the justice that he came lawfully 
by such d(‘er, or the lunul, skin, or other part thereof, or had a lawful 
oceasion for such snare or engine, and did not keep tlie same for any 
unlawful purjjosc, he shall, on conviction by tlic justice, h)rfeit and 
pay any sum not exceeding twenty pounds ; and if any such person 
shall not under the provisions aforesaid be liable to conviction, then, 
for tlu^ discovery of the party who actually killed or stole such deer, 
it shall l»e lawful for the justice, at his discretion, as the evidence 
given and the circumstances of the case shall rc(juire, to summon 
before him every ])crson through whose hands such deer, or the head, 
skin, or (;ther part tliercof, shall appear to have passed ; and if the 
jH'rMoii from whom tlie same shall have been Hrst received, or who 
shall have had ]M)ssessi<ni thereof, shall not satisfy the justice that he 
eanie lawl’ully by the same, he .shall, on conviction by the justice, be 
liaide to tlie payment of such sum of money as is Iiereiiihefure last 
mentioned. 

Sf ^t. lo.] — AVhosocvcr sliall unlawfully and wilfully set or use any 
snare or <*iigiiie whal.-'Oever, for the pur|iOHe of taking or killing deer, 
in any part of any fore.^t, chase, or )>urlieu, whether such part be in- 
ehjsed or not, or in any fence or bank dividing the same from any land 
adjoining, or in any inclosed land where deer sliall be usually kejit, 
or shall unlawfully and wilfully destroy any part of the fence of any 
land where any deer shall be then kept, every such offender shall, on 
conviction thereof before a justice of the ])eacc, forfeit and pay such 
sum of money, not exceeding ^twenty pounds, as to the justice shall 
seem meet. 


Indictment for hunting or stealing Deer in inclosed Places. 

Commencement as ante, p. 270] — in certain inclosed land (“ in the 
inclosed part of any forest, chase, or purlieu, or in any inclosed land 
where deer shall be usually kept ”), situate in the parish of — , in the 
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county of , in the occupation of J. N., where deer had been and 

then were UKually kept, one fallow deer of the price of forty shillings, 
the property of the said J. N., then there kept and being, in the said 
inclosed land unlawfully, wilfully and fcjoniously did hunt, kill and 
carry away (“ ronrsfi^ hunt^ snare^ or carry aumy^ or kill or wound^ or 
attempt to kill or v:ound'') ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Fe.hmy : hnpriHonment not exceexliny two years^ with or without hard 
lahovr^ and with or vnthoui solitary confinement^ and^ if a male under 
sij’tn n years of nye^ with or without whipping (^see ante^ p. 2G5). 
24 <C- 2.0 V'ict. c. IK), s. 13. 


. Evidence, 

To support this indictment, you must prove the hunting, killing, or 
stealing of the deer, as stated in tlie indictment ; that the land in 
which the (»lVence was committed was at the time inclosed, in the 
occupation of J. N., and .situate as .stated in the indictment ; and 
that deer had been and then w'ere usually kept there. 


Indictment for hunting oi' stealing Deer in uninclosed Places, 
after a p>recious Omviction. 

Vommencement as ante^ p, 310; setting <n(t the conriction to the 
— her crown and dignity: and the said .1.1 Mliendb re adjudged 
the .said .T. S., for his .said olfence, to forfeit and pay tlie sum of hdy 
^ pounds, and ahso to pay the sum often shillings for costs : and, in de- 
fault of imnu'diate payment, to be iinpri.soncd in , there to be kej)t 

to hard labour for the space of calendar month.s, unless the said 

sums should be sooner j)aid [fdlowing the concietion^. And the jurors 
aforesaid, upon their oath aforesaid, do further present, that the said 
fl. S., atterwards, and aller he was so convicted as aforesaid, to wit, on 
the (irst day of .June, in the ycjir aforesaid, in a certain uninclosed 
part of the sjdd chase situate as afore.saiil, (“ in the uninclosed part of 
tmy forest^ cltlise, or purlieu f) one other fallow deer, of the ])rice of 
ft)rty shillings, then and there being in the said last-mentioned unin- 
closed part of the said chase, unlawfully, wilfully, and feloniously did 
hunt, kill, ami (*nrry away (“coMr.se, hunt^ sfutir^ or cari'y aicfvy^or kill 
or wound, or attempt to kill or wound ") ; against the form of the statute 
in such case made and iirovidcd, and against the peace of our lady the 
Queen, her crown and dignity. 

Felony, punishable as mentioned in the last precedent. 24 ft* 2.5 Viet, 
c. Dt), s. 12. The offences relating to deer for which a pecuniary 
jwnnlty is imimed, are ; First, the coursing, hunting, snaring, or camj- 
ing aic<iy, or killing or mmmiing, or attempting to kill or wound, any 
deer kept or being in the uninclosed part of any foreM, chase, or purlieu, 
for the first time. 24 25 Viet. c. %, s. 12. tSecotully, the being in 

jmsesslon of or knowingly having ujxm the premises, any deer, or the 
head, skin, or other }mrt thereof or any engine or snare for the taking 
of deer. Id. s. 14. Lastly, the setting or using any snare or engine 
xchatsoever, for the purjwse of taking or killing deer, in any part of 
any forest, chase, or ^mrlieu, whether inclosed or not, or in any bank or 
fence dividing the same from any land adjoining, or in any inclosed 
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kmd where deer are vtunlly kept, or dettroying any of the fence of any 
land where any deer shall he then kept Id. s. 15. 

Evidence. 

To support this indictment, vou must prove the previous conviction, 
as directed ante.., p. 212, — the identity ol’tho defendant — the hunting, 
killing, or stealing of the deer by the defendant, as stated in the in- 
dictraent—the commission of the oftence in an unincloscd part of the 
chase, as described, and the locality of that part of the chase in which 
the offence was committed. 

The prisoner may take exception to the validity of the previous con- 
viction, and if it be ba<l, lie cannot be convicted upon this indictment. 
R.\. Allen, It. d- R.bXX 

Where a summary conviction for an offence relating to a deer did 
not state substantively where the place was situate in which the offence 
was committed, but in awarding the distribution of the penalty gave 
it to the, oversiuTs of I)., in the said county, “ where the said offence 
w'as comini tte<V’ it was holden good. R. v. Weale, 5 C. d I*. 135. 


TAKING UK KILLINIJ HARKS OR RARIUTS I.N WARRENS, ETC., IN 
THE NIGHT-TIME. 


SUltlife. 

24 d 25 ToV. r. lh>, s. 17.]~Whosoever shall unlawfully and wil- 
fully, between the expiratiem of the fir.^t hour after sunset, and the| 
beginning of the last hour before sunrise, take or kill any hare or 
rabbit in any warren or ground lawfully used for the breeding or keei)- 
ing of hares or rabbits, whether the same be inclosed or not, shall be 
guilty of a inisdeineanor ; and whosoever shall unlawfully and wilfully 
between the beginning ol the last hour Indore sunrise and the expira- 
tion of the first hour after sunset, take or kill any han* or rabbit in 
any such xvarren or grounfl, or shall at anytime set or usetlicrein any 
snare or engine for tin? taking of hares or rabbits, shall, on conviction 
tlnTi?of btdbre a justice of the pcfwo, forfeit and pay such sum of 
money, not exceeding five j)ouinls, as to the justice shall seem moot ; 
provided that nothing in this section contained sltall affect any person 
taking or killing in the day-time any rabbits on any sea- bank or 
river-bank in the county of Lincoln, so far as the tide shall extend, 
or within one furlong of such bank. 

Indictment. 

Commeticement as ante, p. 270] — between the expiration of the first 
hour after sunset and the lR.»giniiiiigof the last hour before sunrise, to 
wit, about tlie hour of eleven in tlie night of the same day, in a certain 
warren and ground, (** in any warren or grouiul lav)fully used for the 
breeding or keeping of harejt or rabbits, whether the same be ine,losed or 

not,'^) in the occupation of J. N., situate in the parish of , in the 

county of , the said warren and ground then being lawfully used 

for the breeding and keeping of hares, unlawfully and wilfully did take 
twenty hares (;^take or kill ") ; against the fonn of the statute in such 
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case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. AM a count for taking rabbits^ it be neces- 
sary. 

misdemeanor : fine or imprisonment^ or both (vfith sureties to keep the 
^ace and be of good behaviour^ if the court shall think fit^ 24 25 

Viet. €. 96, s, 117, ante^p. 264)~24 <k 25 Viet. e. 96, s. 17. 

Evidence, 

To support this indictment, you must prove— ls<. That the defend- 
ant took or killed the hares (or rabbits) in the place mentioned in the 
indictment. Taking,” in the statute, means “ catching,” and not 
taking away. Where a defendant, who set several wires in a warren, 
in one of wntch a rabbit was caught, was seized just as he was laying 
hold of the wire to take the rabbit, which was then alive, the judges 
held this to be a taking within the meaning of the repealed statute. 
7 8 4, r. 29, s. 30. R, v. Glover^ E. a: R, 269. — 2nd. That the 

offence was committed in the night-time, as dehned, for the purpose 
of this offence, by the statute (supra\ that is, between the expiration 
of the first hour after sunset, and the beginning of the last hour before 
sunrise. — 3rd. That the place in which the defendant took the hares 
(or rabbits), was a warren or ground then used for the breeding or 
keeping of hares (or rabbits) ; that it was in the occupation of J. N., 
and is situate as described in the indictment. It is immaterial whether 
the warren or ^ound was inclosed or not. 

The statute does not apply to taking or killing in the day-time any 
conies on any sea-bank or rivor-bank m the county of Lincoln, so far 
as the tide shall extend, or within one furlong of such bank. 


TAKING OR DESTROYING FISH IN WATER ADJOINING A 
DWELLING-HOUSE. 


Statute. 

24 25«Ftc/. c. 96, «. 24.] — Whosoever shall unlawfully and wil- 

fully take or destroy any fish in any water which shall run through 
or be in any land adjoining or belonging to the dwelling-house of any 
person being the owner of such water, or having a right of fishery 
therein, shall be guilty of a misdemeanor ; and if any person shall 
unlawfully and wilfully take or destroy, or attempt to take or destroy, 
any fish in any w'ater not being such as hereinbefore mentioned, but 
which shall be private property, or in which there shall be any 
private right of fishery, shall, on conviction thereof before a justice 
of the pwe, forfeit and pay, over and above the value of the fish 
taken or destroyed (if any), such snip of money, not exceeding five 
pounds, as to the justice shall seem meet : provided that nothing 
nereinbefore contained shall extend to afty person angling between 
the beginning of the last hour before sunrise, and the expiration of 
the first hour after sunset ; but whosoever shall, by angling, between 
the beginning of the last hour before sunrise, and the expiration of 
the first hour after sunset, unlawftiUy and wilfhlly take or destroy, or 
attempt to take ordestroy,any fish in any such water as first mentim^ 
shall, <m oonvietion before a justioe of the peaee, forfoit and pay any 
turn not exceeding five pounds; and if in any such water as Isak 
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mentioned, he shall, on the like conviction, ibrfeit and pay any sum 
not exceeding two pounds, as to the Justice shall seem meet ; and if 
the boundaiy of any parish, township, or vill shall happen to be in or 
by the side of any such water as is in this section before mentioned, 
it shall be sufficient to prove that the offence was committed cither 
in the parish, township, or vill named in the indictment or informa* 
tion, or in any parish, township, or vill adjoining thereto. 

Indictment 

Commencement as ante^ p. 2701 — in a certain stream of water 
(“ any vmter^) then running and oeing in certain land 0* any land 
adjoining or belonging to the dtoelling-house'^) adjoining [or, oelollging] 
to the dwelling-house of J. N., situate in the parish of — , in the 

county of , the said J. N. then being the owner of the said water 

[or, the said J. N. then having a richt of fishery in the said water], 
&irty fish called caro, thirty nsh called tench, and thir^ fish called 
trout, unlawfully ana wilfully did take [or destroy! ; against the form 
of the statute in such case made and provided, ana against the peace 
of oua lady the Queen, her crown and dignity. Where the indictment 
alleged the fish to he the goods and chattels of the prosecutor^ the judges 
held that these words might be rejected as surplusage, R. v. Ilundsdon^ 

2 East, p, am. 

Misdemeanor : fine or imprisonment, or both, toith sureties, etc. See 
ante.pp. 2C4, 332.’ 24 db 25 Viet. c. 9G, s. 24, 

^Evidence. 

Prove the taking or destruction of the fish mentioned, or some of 
them. The taking need not be such a taking as would be necessary 
to constitute a larceny. See R. v. Glover, R. & R. 209 (ante, p. 332). 
But a taking by angling in the day-time will not be sufficient. If a 
destruction only be charged, it must be proved to have been wilful. 
Prove, also, that the fish were taken or destroyed in a stream [or 
water] running or being in land adjoining to {see R. v. Hodges, ante, 
p. 308), or belonging to the dwelling-house of J. N., and which at the 
time belonged to J. N., or in which he had a right of fishery. The 
local situation of the dwelling-house and water must also be proved : 
but if the boundary of any parish, township, or vill, happen to be in 
or by the side of the water, it will be sufficient to prove that the 
offence was committed either in the parish, etc., named in the indict- 
ment, or in the parish, etc., adjoining thereto. 24 db 26 Vkt. c. 96, 
S.24. 


STEALING OF DREDGING FOB OYSTERS, ETC. 


Statute. 

24 dk 25 Vkt c. 96, s. 267.] — WhoBoerer shall steal any oysters 
or oyster brood from any oyster-bed, laying or fisheiy, oeing the 
property of any other person, and sufficiently marked out, or known 
as such, shall be guilty of felony, and being convicted thereof, shall 
be punished as in the case of simple larceny (ante, p. 271) ; and who- 
soever shall unlawfully and wi^lfy use any dredge, or any net, instru- 
ment. or engine whatsoever, within the limits of any oyster-bed, laying 
or fisheiT, for the purpose of ^akins oysters or oyster-brood, slthough 
none shidl be actually taken, or shiOl unlawfixlly and wilfiilly, with any 
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net, instrument, or engine, drag upon the ground or soil of any such 
fishery, shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable, at tlie discretion of the court, to be imprisoned for any 
term not exceeding three months, with or without hard labour, and 
with or without solitary confinement ; and it shall be sufficient in any 
indictment to describe, either by name or otherwise, the bed, laying, 
or fishery, in which any of the said offences shall have been com- 
mitted, without stating the same to be in any particular parish, 
tOwnsliip, or vill : provided that nothing in this section contained 
shall ])rcvcnt any person from catching or fishing for any floating fish 
within the limits of any oyster fishery, wdth any net, instrument or 
engine adapted for taking floating fish only. 


Indictment for stealing Oysters or Oyster-Brood. 

Commencement as ante^ j). 270] —from a certain oyster-bed any 
oysfe.r-hed^ laying, or fishery, being the ]yro 2 wrhj of any other person, 
and sufficiently marked out or knoum as surh") called , the pro- 

perty of J. N., and sufliciently [marked out and] known fts the 
property of the said J. N., one thousand oysters feloniously did steal, 
take and carry away ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crowti and dignity. It is sufficient to describe, either by name or other- 
wise, the bed, laying, or fishenj in which the. offence is committed, without 
stating the same to be in any particular parish, township, or vill. 

Felony : punishable as simple larceny. {Hce ante,p. 271.) 24 <(; 25 
Viet. c. DC, s. 21). 

Evidnwe. 

Prove a larceny of the oysters or some of thorn, as directed ante, 
p. 271 et seq. Prove, also, that the place from whence they were 
takcTi was at the time the oyster-bed, laying or fishery of J. N., ami 
WHS sufficiently marked out or known as such. 


Indictment for using a Dredge, etc,, in the Oyster Fisheiy of another. 

Commencement as ante, p. 270] — within the limits of a certain 

oyster-bed (“ any oyster-bed, laying, or fishery"), called , the 

property of J. N., and suffieiontly [marked out and] known as the 
property of the said J. N., unlawdiilly and wilfully did use a certain 
dredge (“ any dredge, net, instrument, or engine, whatsoever") for the 
puq)ose of then and there taking oysters (“ oysters or oyster-bromC) ; 
against the form of the static in such case made and }>rovided, and 
against the peace of our la(*' the Queen, her crown and dignity. See 
the last precedent. 

Misd^eanor: punishable by imprisonment not exceeding three 
months, with or without hat'd labour, and with or without solitary con- 
finenietit (such confinement not exceeding one month at any one time, 
‘24 25 Viet. c. 96, ». 119, ante, p. 265).— 24 cC- 25 Vkt. e. 96, #. 26. 

Evidence. 

Prove that the defendant used a dredge, etc., within the limits 
of the oyster-bed, etc., of J. N., as stated in the indictment ; and that 
such oyster-bed, etc., was at the time the property of J. N., and was 
sufficiently [marked out and] known a^ such. The purpose is to be 
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inferred from the act, and it is immaterial whether the defendant 
actually took any oysters or oyster-brood or not. The statute does 
not apply to persons catching or fishing for any floating fish within 
the limits of an oyster fishery, wdtli any net, instrument or engine, 
adapted for taking floating fish only. 24 25 VicL c. ^6, 26. 


Indictment for dragging vjxm the ground of the Oyster Fishery 
of another. 

Commencement as ante^ p. 271] — upon the ground ground or 
soir) of a certain oyster-bed (“ oyuferdted^ inyiffg or Jishcry"') 

called , the property of J. N., and sufliciently [marked out andj 

known as the property of the said J. N., with a certain net f“ any net^ 
instrument or engine") unlawfully and wilful^' did drag ; against the 
form of tlie statute in such case made and ])rovidotl, and against the 
peace of our lady the Queen, her crown and dignity. 

Misdemeanor : see the last pn eedent. 24 & 25 Viet. c. 9G, «. 26. 

Eeidence. 

Prove that the defendant dragged with a net, etc., upon the ground 
of the oyster-bed, etc., as stated in the indictment ; and that such 
ovster-bed, etc., was at tlie time the propeu’ty of .1. N., and was suffi- 
ciently [marked out and] known as such. The statute does not a])ply 
to persons catching or fishing fur any floating fish within the limits 
of any wster fishery, with any net, instrument or engine, adapted for 
taking ffoatiiig fish only. 24 cC 25 Viet. c. 96, s. 26. 


I.AKCENY BY TENANTS OK LO DOERS. 


Statutes. 

24 25 Viet. e. 90, s. 74.] — Whosoever sliall steal any chattel or 

fixtures let to he used hv him or her in or with any house or lodging, 
wliether the contract sliall have been entered into by him or her or 
by her husband, or by any person on behalf of him or her or her 
^husband, shall be guilty of felony, and being convicted thereof shall 
he liable, at the discretion of the court, to be imprisoned for any term 
not exceeding two years, with or without hard labour, and with or 
wdthout solitary confinement, and, if a male under the age of sixteen 
years, with or without wdiipping ; anck in case the value of such 
chattel or fixture shall exceed the sum m five pounds, shall be liable, 
at the discretion of the court, to be kept in penal servitude for any 
term not exceeding seven years and not less than three y^ars, or to 
be imprisoned for any term ndt exceeding two years, with or without 
hard labour, and with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whipping ; and in 
every case of stealing any chattel in this section mentioned, it shall 
be lawful to prefer an inaictment in the common form as for larceny ; 
and in every case of stealing any fixture in this section mentioned, to 
prefer an indictment in the same form as if the offender were not a 
tenant or lodger ; and in either case to lay the property in the owner 
or person letting to hire. 
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Indictment 

The indictment for> stealing a chattel will be in the form ante^p, 270, 
and for stealing a fixtui*e, in the form dnie^jp, 313. The article stolen 
must be described as the property of the landlord ; and in the latter 

case the dwelling-house or lodging must, according to circumstances, 
be described as the dwelling-house of the defendant, or of tlv© land- 
lord as in burglary. ; 

JB^elony : imprisofiment mt exceeding two years^ with or without hard 
labour for the whoU or any part of the imprisonment^ and with or 
without solitary confinement (such confinement not exceeding one month 
at any one time^ nor three months in any one year^ 24 & 25 Viet c. 96, 
8. 119, ante^ p, 265) ; and^ if d male under sixteen^ to he once privately 
whipped fif the couH shall think fit (Id,) : — or if the value of the chattel 
or fixture eocceed 51., penal servitude for not exceeding seven and not less 
than three years, or imphsonment, etc., as above. 24 & 25 Viet c. 96, 
s. 74. . . 

Evidence. 

Prove a larceny of the chattel mentioned in the indictment, as 
directed ante, p. 271 et seq. : Qr, if the indictment allege that the 
defendant stole a fixture, prove the allegations of that indictment, as 
directed ante, p. 313. Independently of the statute, the contract of 
letting, and that the goods were in his possession under that contract, 
would be matter of defence for the defendant ; but as that circum- 
stance would now be no defence, it is immaterial whether the contract 
of letting be proved** or not. 


BREAKING AND ENTERING A CHURCH OR CHAPEL, AND STEALING 
THEREIN. 


Statutes. 

24 & 25 Viet c, 96, s. 50.] — Whosoever shall break and enter any 
church, chapel, meeting-house, or other place of divine worship, and 
commit any felony therein, or being in any church, chapel, meeting- 
house, or other place of divine worship, shall commit any felony 
therein, and break out of the same, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for life, or for- any term not less thar^ 
three years, or tp be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary confinement. 

Indictment 

Commencernent as ante, p, 270] — ^the church of the parish of , 

in the coynty of [or a certain chapel, situate, in the parish of 

, in the CQunty of — ] (“ any church, chapel, meeting -house, or 

other place of ''divine woxship") feloniously did break and enter, and 
then, in the said church, one silver cup, of the goods and chattels of 
the parishioners of the said jarish, feloniously and sacrilegiously did 
steal, take and carry away ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

If a chapel which is private property he broken and entered, lay the 
property as in other bases of larceny. 

If a parish church he broken and entered, add a count stating the 
chattel to he the chattel of the rector, and another stoting it to he the 
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c%attd df tht churchwardens. See 1 Hale, i>i; Oil ; id- JSdst, 
F,am. , . 

As to the offence of hrealeing into a chur4h’t,^tc»y with intent tc^c^mmit 
felony no felony being actually committed therein^ see 24 S 25 Viet c» 
96, 8, 67, post, p, 338. * • 

Felony : penal servitude for life or- for- not Uss than three years, or 
imprisonment not exceeding two years, with gf without hard labour, and 
with or without solitary confinement (such confinement hot exceeding one 
month at any one time, nor three months in any one year, 24 Viet, 
c, 96, s, 119, ante,p. 265). — 24 & 25 Viet c, ^6, s. 50. 

This offence is not triahle^at any quarter sessions, 5 6 Viet, c, 28, 

8, 1 (ante,p, 93). 

Evidence, 

Prove that the defendant broke and entered the church or chapel 
described in the indictment, in the same manner as in burglary (post. 
Sect 4), except that it need not be proved to have been done in the 
night-time. The vestry is part of the cluirch for this purpose. Reg, 
V. Evans, C. <& Mar. 298. If the ^evijjence fail in this respect, the 
defendant may be fconyicted for simple kreeny. Then prove the 
larceny, as directed ante, p, 271 efseq. The words “ any chattel ” 
would probably be held to extend to articles in a iRhurch or chapel, 
though not used for divine service : for the words “ any goods ”in the 
repealed statute, 1 Ed. 6, c. 12, were held not to be confined to goods 
used for divine service, but ta extend to articles used in the church to 
keep it in repair, as a pot used to hold charcoal for airing the vaults, 
and a snatch-block used to raise weights if the bells wanted repair. 
E. V. Eourke, R. & R. 386. The allegation of property in the pa- 
rishioners, rector, or churchwardens, will be sufficiently proved by 
evidence that the church is a parish church ; but the property in goods 
in a chapel must be proved as in ordinary cases. Upon an indiptnient 
for stealing goods from a dissenting chapel, the first count of the in- 
dictment described them as the property of the trustees of the chapel, 
and the second as the property of a person who was employed to take 
care of the chapel, kept the keys of the chapel, and received a salary 
for so doing ; the first count was not proved, and the judges held that 
the second could not be sustained, because the goods could not be 
considered as belonging to the chapel-lceeper. R. v. Hutchinson, R, 
& R, 412. Where a prisoner was indicted for stealing a Bible, a 
hymn-book, and a pair of brass sconces, the property of J. B. and 
others, which it appeared had been stcjjen frOm a Methodist chapel at 
Fakenham, and the Bible and hymn-book had been presented to the 
Society of Methodists there, of which J. B. was one> and also a trustee 
of the chapel, but the trust deed was not produced, Parhe, J., held, 
that as J. B. was one of the society, the property was well laid in 
him. R, V. Boulton, b C. S P. 537. Where the j>roperty stblcn was 
a box containing money collected for the poor, which screwed to 
the*outside of a pew in the centre aisle of a church, the property was 
held to be well laid in the churchwardens in their individual- names. 
Reg, V. Worthy, 1 Den. C. C. 162 ; 2 G. <& K. 283. ^Lastly, ptove 
that the church or chapel is situate as described in the indictment. 

The word ** chapel,” in the repealed statute, 7 8 G. 4, c. 29, 10, 

was construed not to apply to chapels of Dissenters, because where 
the{Legislature meant to protect the chapels of Dissenters, they ex- 
pressly- mentioned them, as in the stat. 7 4, c. 3^. 2. R, v. 

Warren, 6 0. db P, 335, n. See also R. v. Nixon, 7 V. db F, 442. 

W. Q 
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But the present statute has also the words “ meeting-house, or other 
place of divine worship.” 


IndictTKient for stealing in and breaking out of a Church or Chapel. 

Commencement as ante., p. 271] — one silver cup, of the goods and 
chattels of the parishioners of the parish of — in the county of 

, i^ the church of the said parish, there situate, feloniously did 

steal, take, and carry away ; and that the said J. S., so being in the 
said church as aforesaid, afterwards, and after he had so committed 
the said felony in the said church as aforesaid, on the day and year 
aforesaid, feloniously did break cjjbtof the said church ; against the 
form of the statute in such case wade and provided, and against the 
peace of our lady the Queen, her crown and dignity. See the last 
precedent. 

Felony., 24 & 25 Viet. c. 96, s. 50. See the last precedent. 

Evidence. 

Prove the larceny, as directied in the last case ; prove the breaking 
out, as in burglary {post, Sect. 4), except that it need not be proved 
to have been doii^e in the night-time ; and prove the local situation of 
the church or chapel, as described in the indictment. 


' HOUSEBREAKING AND STEALING IN A DWELLING-HOUSE, ETC. 

Statute. 

24 <J& 25 Viet. c. 96, s. 56.] — Whosoever shall break and enter any 
dwelling-house, school-house, shop, warehouse, or counting-house, 
and commit any felony therein, or being in any dwelling-house, 
school-house, shop, waiehouse, or counting-house, shall commit any 
felony therein, and break out of the same, shall be guilty of felony, 
and being convicted thereof shall be li«d)le, at the discretion of the 
court, to be kept in penal servitude for any term not exceeding 
fourteen years, and not less than three years, or be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement. 

Sect. 57.] — ^Whosoever shall break and enter any dwelling-house, 
church, chapel, meeting-house, or other place of divine worship, or 
any building within the curtilage, school-house, shop, warehouse, or 
counting-house, with intent to commit any felony herein, shall be 
guilty of felony, and being conweted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for any term 
not exceeding seven years, and not less than three years, or to be 
imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement. 

53.]— No building, although within the same curtilage with 
any dwelling-house, and occupied therewith, shall be deemed to be 
part of su|h dwelling-house for any of the purposes of his act, unless 
there shalTbe a communication between such DuUding and dwelling- 
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liouse, either immediate, or by means of a covered and inclosed 
passage leading from the one to the other. 

Sect 60.] — Whosoever shall steal in any dwelling-house any 
chattel, money, or valuable security, to the value in the whole of five 
pounds or more', shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen years, and not 
less than three years, or to be imprisoned for any term not exceed- 
ing two years, with or without hard labour, and with or without 
solitaiy confinement. 

Sect. 61.] — Whosoever shall' steal any chattel, m'oney, or valuable 
security in any dwelling-house, alft shall by any menace or threat 
put any one being therein in bodily fear, shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for any term not exceeding 
fourteen years, and not less than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour, 
and with or without solitary confinement. 


Indictment for Housebreaking. 

Commencement as ante^ p. 270] — ^the dwelling-house of J. N., situate 

in the parish of , in the county of , feloniously did break 

and enter, and two pewter dishes, one dressing case, and six chairs, of 
the goods and chattels of the said J. N., in the said dwelling-house 
feloniously did steal, take and .carry away ; against the form of the 
statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. See as to the form of the 
indictment^ Reg. v. Andrews^ C. db Mar. 121, overruling Reg. v. Smithy 
2 M. & Rob. 115 {posty p. 340). An indictment was held sustainable 
for a misdemeanor (but see now 24 <1^25 Viet. c. 96, s. 57, supra^y which 
charged that the defendant unlawfully broke and entered the dwelling- 
house of J. N., with intent the goods and chattels in the said dwelling- 
house then being to stealy without stating whose goods he intended to steal. 
Reg. V. LaweSy 1 C. S K. 62. 

Felony y 24 25 Viet. c. 96, s. 56 ; penal servitude for not more than 
fourteen nor ^s than three yearSy or imprisonment not exceeding two 
yearSy with or without hard labour y and with or without solitary confine- 
menty (such confinement not exceeding one month at any one timCy mr 
three months in any one yeaVy 24 & 25 Viet. c. 96, s. 119, antCyp. 265.) 
24cfc25 Victc.^ioyS^m. 


Ebidmce. 

The Dwelling-House of J. iV.] — This must be proved in the same 
manner as in burglary (see posty Sect. 4). By stat. 24 <& 25 Viet. c. 
96, 8. 53, it is provided that no building, although within the same 
curtilage with any dwelling-house, and occupied therewith, shall be 
deemed to be part of such dwelling-house for any of the purooses of 
that act, unless there shall be a communication between such building 
and dweiling-house, either immediate, or by means of ajiovered and 
enclosed passage leading firom the one to tne other. 

q2 
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Did hreaTc and enter .'] — This must be proved in the same manner as 
in burglary ; 1 Hale^ o26 ; Fost 108 (see Sect. 4) ; except that it 
need not be proved to have been done in the night-time j but if it be 
proved to have been done in the night-time, so as to amount to 
burglary, the defendant may notwithstanding be convicted upon this 
indictment. See R. v. Pearce^ R, v. Robinson^ ante^ p. 54. 

In the said Dwelling-house .^ , e^c.J-^r-There must be an actual and 
not merely a constructive taking, out in all other respects the larceny 
may be proved in the manner directed ante^ p. 271 et seq. Where 
the prosecutor, in consequence of the threat of an armed mob, fetched 
provisions out of his house and gave them to the mob, who stood out- 
side the door, this was holden not to be stealing in the dwelling-house. 
Reg. V. Lemard.^ Cheshire Special Qommissimi^ 1842. Where it ap- 
peared that the prisoner, after breaking and entering the house, took 
two half-sovereigns from a bureau in one of the rooms, but, being 
immediately detected, threw them ^ under the grate in that room, 
Farke^ J., held that this was a sufficient asportation to constitute a 
stealing within the meaning of this clause of the statute. R. v. Amier, 

• 6 C. P. 344. The value of the goods is immaterial, if a breaking 
and entry be proved. 

If the prosecutor succeed in proving the larceny, but fail in proving 
any of the other circumstances above mentioned, the defendant may 
be convicted of simple larceny ; or if the prosecutor fail in proving the 
breaking and entry, apd the goods be laid and proved to be of the 
value of five pounds, the defendant may be convicted of stealing in 
the dwelling-house. The defendant cannot, on this indictment, be 
.convicted of breaking and entering the dwelling-house, and attempt- 
ing to steal the prosecutor’s goods, when it appears .that the goods 
specified in the indictment were not in the house at the time, though 
other goods of the prosecutor’s were. Reg. v. MFherson, 1 Dears. 

B. a C. 197. 


Indictment for breaking into and stealing in a Shop. 

Commencement as ante., p. 270] — ^the shop of J. N., situate in the 

parish of , in the county of , feloniously did break and enter, 

and twenty yards of muslin, of the goods and chattels of the said 
J. N., in the said shop feloniously did steal, take, and car^ away ; 
against the form of the statute in such case made and yovided, and 
against the peace of our lady the Queen, her crown and dignity. It 
had been ruled that the indictment must allege expressly that the de- 
fendant stole the goods in the shop., and that an averment that they were 
in the shop., and that the defendant stole them., tms not enough ; Reg. 
V. Smith., ^ M.& Rob. 115 ; but this case was overruled by Reg. v. 
Andrews^ C. & Mar. 121. ^ 

Felony : see the last precedent . — ^24 & 25 Viet. c. 96, s. 56. 

Evidence. 

Prove that the defendant broke and entered the shop, etc., in ques- 
tion, in the same manner as upon an indictment for burglary {^post^ 
Sect. 4), except that it is immaterial whether the breaking and entry 
be by night or by day ; if this proof fail, the defendant may be con- 
victed of tM simple larceny. Prove that the shop, etc., was at the 
time, etc., TOe shop of J. N., that is, that he occupied it, and carried 
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on business there ; then prove the larceny of the goods enumerated 
in the indictment, in the same manner as upon an indictment for 
housebreaking (cmte,p. 339^, or stealing in the dwelling-house 

p, 342). The ydue is immaterial. And, lastly, prove that the shop, 
etc., is situate as described in the indictment. 

Upon the repealed stat. lOtfc 11 W. 3, c. 23, a. l,it was holden that 
the goods stolen must have been the actual proper^ of the owner of 
the shop, etc., B. v. Stone^ 1 Leach^ 334 : Amm.^ 2 East^ P. C. 642, or 
at least, such as were left with him for sale, Ih.^ and were exposed, 
or were intended to be exposed, for sale. It was also holden that a 
warehouse, to be within the meaning of that statute, must have been 
such as factors or traders keep their goods for sale in, and where cus- 
tomers go to view them, and not such as are used for the safe keep- 
ing of goods merely ; if. v. Howard^ Fost 77, 78 : see B. v. Godfrey^ 

1 Leach^ 287 ; but this distinction is now exploded ; see Beg. v. Hill., 

2 M. & Boh. 458. It has been holden, also, upon the present statute, 
that a shop, to be within it, must be a shop for the sale of goods, and 
that a mere workshop (such as a carpenter’s or blacksmith’s shop) 
would not be sufficient. Beg. v. Sanders, 9 C. c&P. 79 : but see Beg. 
V. Carter, 1 C. d K. 173, contra. 

As to wliat building is a counting-house within the statute, see Beg. 
v. Potter, 2 Den. C. C. 235 ; S C. d K. 179. 


Indictment for stealing in a Dwelling-house, some Person therein being 
put in fear. 

Commencement as ante, p. 270]-— one silver basin and one coat, 
of the goods and chattels of J. N., in the dwelling-house of the said 

J. N., situate at the parish of , in the county of , feloniously 

did steal, take, and carry away ; one J. L. and M. his wife then, to 
wit, at the time of the committing of the felony aforesaid, being in the 
said dwelling-house, and therein by the said J^S. by a certain menace 
and threat then used by the said J. S. then being put in bodily fear ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. The 
indictment must exjn'essly allege that some person in the house was put 
in fear by the defendant. B. v. Etherington, 2 Leach, 671 ; 2 East, P. 
a 635. 

Felony : penal servitude for notmxyre than fourteen nor Um than three 
years, or imprisonment mt exceeding two years, with or without hard 
labour, and with or without solitary confinement (such confinement not 
exceeding one month at any one time, and not exceeding three months in 
any one year, 24 d 25 Viet. c. 96, s. 119, ante, p. 265). — 24 d 25 Viet, 
c. 96, s. 61. 

Evidence. 

Prove the larceny as direct ed*awte, p. 271 et seq. The value is im- 
material, if some person was in^he house at the time, and was put in 
bodily fear by a menace or threat of the defendant; which may be 
either by words or gestures. B. v. Jackson, 1 Leach, 269. 'Then 
prove that the larceny v#is committed in the dwelling-house of J. N., 
situate as described in. the indictment, or in some building occupied 
therewith, and connected or communicating therewith, either imme- 
diately or by means of a covered and enclosed passage. (See the 
evidence in the last case but one.) Lastly, prove that the person men- 
tioned in the indictment was in the house at the time, ad|i was put in 
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fear by the menaces or threats of the defendant or his accomplices. R. 
v: Etherington^ 2 Leach^ 671 ; 2 Easi^ P, C 635. On the former statutes 
which did not require that the party should be put in fear hy a menace 
or threai^ it does not appear to have been settled whether it was 
necessaiy to prove an actual sensation of fear ; but the practice has 
been, upon the repealed stat. 3 IT. £0 M. c. 9, which for this purpose 
is the same as the other statutes, to require proof of actual fear, where 
the fact was committed out of the presence of the party, so as mot 
to amount to a robbery at common law ; and it has been said, if 
the fact, be committed in the presence of the party, to depend 
upon circumstances whether fear will or will not be implied ; if the 
party in whose presence the property was taken was not conscious 
of the fact no fear could be implied. See 2 East, F..C. 635. But 
now, by the express words of the statute, the putting in fear must be 
proved to have been by an actual menace or threat. 

If the prosecutor fail to prove that the person mentioned in the in- 
dictment was in the dwelling-house, and was put in fcar, the defendant 
may still be convicted of simple larceny ; or if the goods stolen in the 
dwelling-house be laid and proved to be of the value of five pounds, 
he may be convicted of stealing in the dwelling-house. 


Indictment for stealing in a Dwelling-house to the value of £5, 

Commencement as cmte^p. 270] — one silver sugar basin, of the value 
of three pounds, six silver table-spoons, of the value of three pounds, 
and twelve silver tea-spoons, of the value of two pounds, of the goods 
and chattels of J. G., in the dwelling-house of J. N., situate in the 

parish of , in the county of , feloniously did steal, take, and 

carry away ; against, the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. Where (before the 14 S 15 Viet. c. 100, s. 23, ante., p. 260) 
the indictment alleged that the defendant., at., etc.., stole certain goods 
“ in the dwelling-house of W. T., then and there being f omitting the 
words “ there situate,” the judges held that the house must be con- 
sidered as described of the place laid as special venue. R. v. Napper., 
1 Mood. C. C. 44 ; and see R. v. Richards., 1 M. & Rob. 177. 

Felony : see the last precedent. 24 & 25 Viet. c. 96, s. 60. 

Evidence. 

Prove the larceny as directed ante, p. 271 et seq. Prove it to have 
been committed in the dwelling-house of J. N., or in some building 
occupied therewith, and connected, or communicating therewith, 
either immediately, or by means of a covered and enclosed passage 
leading from the one to the other (see the evideiwe in the last case but 
one) ; and prove the goods stolen to be of the value of five pounds or 
more. * 

If you fail to "^rove the larceny, the defendant must of course be 
acquitted altog^her. If you fail to prove it to have been committed 
in a dwelling-house or some building communicating therewith (such 
as burglary might be committed in, 2 East, P. C. 644 : a/nd see post, 
Sect. 4), or fail to prove that it was the diiPelling-house of J. N., R. 
V. White, 1 Leach, 252 : R. v. Woodward, Id. 253, n. (and see ante, 
p. 43 : or fail to prove the goods (stolen at any one time, R. v. Petrie, 
1 Leach, 224 ; see R. v. Uamiltm, Id, 348 : R. v. Jones, 4: C. db P. 
217 : R. V. Dunn, 1 Mood. C. C. 146 : R. v. Smith, Id. 178 ; ante, 
p. 61) to of the value of five pounds, the defendant must be 
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acquitted of the 6ompound offence, and may be found guilty of the 

It had been hel/in several cases, that if a man steal the goods of 
another in his own house, R. v. Thompson^ 1 Leach^ 338, or a woman 
steal the goods of a stranger in the house of her husband, R. v. 
Gouldj 1 Leach^ 4, it is not within the statute, which was not intended 
to protect property which might be in a house from the owner of the 
house, but from the depredations of others ; but these cases appear 
to be overruled by that of Reg, v. Bowden^ 2 Mood, C, C, 285 \ \ &k & 
K, 147, where all the judges agreed that stealing in a dwelling-house 
to the value of 5/., by the owner of the house, was within the 7 8 

G, 4, c, 29, 8, 12. Where a lodger invited an acquaintance to sleep 
at his lodgings withofUt the knowledge of his landlord, and during 
the night stole his watch from the bed’s head, it was doubted, at the 
trial, whether the lodger was not to be considered as the owner of 
the house with respect to the prosecutor ; but the judges held that 
the defendant was properly convicted of stealing in the dwelling- 
liouse. R, V. Tdylor,, R, & R, 418. If the goods be under the pro- 
tection of the persm of the prosecutor at the time they are stolen, the 
case will not be within the statute. As, for instance, where. the 
defendant procured money to be delivered to him for a particular 
purpose and then run away with it ; R. v. Campbell,, 2 Leach^ 264 ; 
and where the prosecutor, by the trick of ring-dropping, was induced 
to lay down his money upon a table, and the defendant took it up 
and carried it away ; R, v. Owen^ 2 Leacji, 572 ; 2 East, P, C, 645 ; 
these cases were holden not to be within the statute. For a case to 
be within the meaning of the statute, it is necessary that the goods 
should be under the protection of the house, and be deposited in it 
for safe custody. But property left at a house for a person supposed 
to reside there, will be under the protection of the house, and the 
stealing of it will be within the statute. Two boxes belonging to 
A., who resided at 38, Itupert- street, were delivered by a porter 
(whether by mistake or design did not appear) at No. 33 in the same 
street ; the owner of the house, imagining t|iat they were for the 
defendant, who lodged there, delivered them to ,him ; the defendant 
converted the contents of the boxes to his own use, and absconded ; 
it was doubted at the trial whether the goods were sufficiently within 
the protection of the dwelling-house to bring the case within the 
statute, but the judges held that they were, and that the conviction 
for the capital offence was therefore correct. R, v. Carroll, 1 Mood, 
C. C, 89. If one, on going to bed, put his clothes and money by his 
bed-side, these are under the protection of the dwelling-ltpuse, and 
not of the person. R, v. Thomas, Car, Sup. 295. So, where a man 
went to bed with a prostitute, having put his watch in his hat on a 
table, and the woman stole the watch while he was asleep ; this was 
held to be a stealing in the dwelling-house, and not a stealing fi*om 
the person. R. v. Hamilton, 8 C. <& F, 49. It is Sk question for the 
court, and not for the jury, whether goods are un^er the protection 
of the dwelling-house, or in the personal care of the owner. R. v. 
Tlwmas, supra. 
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BREAKING, ETC., A BUILDINO WITHIN THE CURTILAGE AND 
STEALING THEREIN. 


Statute, 

' 24 c& 25 Viet, c. 96, s. 55.] — Whosoever shall break and enter any 

commit any felony therein, such building being within 
the curtilage* of a dwelling-house, and occupied therewith, but not 
being part thereof according to the provisions hereinbefore men- 
tioned (s. 53, mte^ p. 338), or bQing ip any such building, shall 
commit any felony therein, and break out of the same, shall be 
guilty of felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for any term 
not exceeding fourteen years, and not less than three years, or to be 
imprisoned for any term not cxcee^ng two years, with or without 
hard labour, and with or without solitary confinement. 

Indictment 

Ornirnmcernent as ante^ p. 270] — a certain building of one J. N., 

situate in the parish of , in the county of , feloniously did 

break and enter (the said building then being within the curtilage of 
the dwelling-house of the said J. N., there situate, and by the said 
J. N. then and there occupied therewith, and there being then and 
there no communication between the said building and the said 
dwelling-house, either immediate or by means of any covered and 
enclosed passage leading from the one to the other), and that the 
said J. S. then and there, in the said building, one silver watch of 
the goods and chattels of the said J. N., feloniously did steal, take 
and carry away ; agj^ijst the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. Tim couni may he added to an indictment for burglary^ 
house-breaking J or steaMng in a dwelling-house to the amount of five 
pounds^ and should he 4 ^lcd whenever it is doubtf ul whether the building 
is in strictness a dwelling-house. 

Felony: penal servitude for not more than fourteen nor less than three 
years^ or imprisonment not exceeding two^ being with or without hard 
labour^ and with or without solitary confinement {such confinement not 
exceeding one month at any om time^ nor three months in any one year^ 
24 ofe 2b yict. c. 36, s. 113, ante^p. 265). — 24 & 25 Viet, c, 36, s, 55. 

Evidence, 

To support this indictment, you must prove that the defendant 
broke and entered the building in question ; that the building so 
broken and entered was occupied, at the time when the offence was 
committed, by J.^ N. with his dwelling-house, and was within the 
curtilage thereof^ that the defendant there stole the goods, etc., 
enumerated in tHe indictment ^ and that the building is situate as 
described in the indictment. * > 

The J)reakiftg and entering must be proved in the same manner as 
in burglary (jpost^ Sect, 4), except that it is immaterial whether it be 
done in the day or night. If this prpof fail, the defendant may be 
convicted of simple larceny. , ^ 

The building described in the statute is “ any building within the 
curtilage of a awdlling-house, and .opeupied therewith, not being part 
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of the dwelling-house,” that is, “ not communicating with the dwell- 
ing-house, either immediately or by means of a covered and enclosed 
passage leading from the one to the other.” To break and enter such 
a building was, before the present statute, burglary, or housebreaking ; 
and although this enactment, which expressly defines the building 
meant thereby to be a building within the curtilage^ appears to 
exclude many of those buildings which were formerly deemed parcel 
of the dwelling-house, from their adjoining to the dwelling-house, 
and being occupied therewith, although pot within any comihon 
enclosure or curtilage ; yet some of the cases decided upon these 
subjects may afford some guide to the construction of the present 
section. Wiere the defendant broke into a goose-house, which 
opened into the prosecutor’s yard, into which yard. the prosecutor’s 
house also opened, and the yard was surrounded, partly by other 
buildings of the homestead, and partly by a wall in which there was 
a gate leading to the road, and some of the buildings had doors 
opening into the lane, as well as into the yard, the goose-house was 
holden to be part of the dwelling-house. R. v. Clayhum^ It, S R. 
360. Where the prosecutor’s house was at the comer of the street, 
and adjoining' thereto was a workshop, beyond which a coach-house 
and stable adjoined, all of which were used with the house, and had 
doors opening into a yard belonging to the house, which yard was 
surrounded by adjoining buildings, and was altogether enclosed, but 
the shop had no internal communication with the house, had a door 
opening into the street, and its roof was higher than that of the 
house ; the workshop was holden to be a parcel of the dwelling-house. 
R. V. ChalJcing^ R. & R. 334. So, a warehouse, which had a separate 
entrance from the street, and had no internal communication with 
the dwelling-house, with which it was occupied, but was under the 
same roof, and had a back-door opening into the yard, into which the 
house also opened, and which enclosed both^ “^as holden to be part 
of the dwelling-house. R. v. Lithgo^ R. & R. 367. So,, where in one 
range of buildings the prosecutor had a warehouse and two dwelling- 
houses, formerly one house, all of which had entrances into the street, 
but had also cioors opening into an enclosed yard belonging to the 
prosecutor ; and the prosecutor let one of the houses between his 
house and the warehouse together with certain easements in the 
yard ; it was holden that the warehouse was parcel of the dwelling- 
house of the prosecutor ; it was so before the division of the house, 
and remained so afterwards. R. v. Walters^ 1 Mood, C. C, 13.^ And 
where the dwelling-house of the prosecutor was in the c^ntro of a 
space of about an acre of land, surrounded by a garden wall, the 
front wall of a factory, and the wall of the stable yard, the whole 
being the property of the prosecutor, who used the factory, partly for 
his own business and partly in a business in which he had a partner ; 
and the factory opened into an open passage, into which the outer 
door of the dwelling-house also opened ; it was holden that the fac- 
tory was properly described as* the dwelling-house of the prosecutor. 
R. V. Hancock, R, & R, 170. See R. v. Eggington^ 2 Leach, 913 ; 2 Bos, 
d P. 608. But a building separated from the dwelling-house by 
a public thoroughfare cannot b6 deemed to be part of the dwelling- 
house. R, v. Westwood, R, d R. 495. So neither is a wall, gate, or 
other fence, being part of the .outward fence of the curtilage, and 
opening into no building, but into the yard only, part of the dwellinff- 
house ; R, v, Bennett, R, d R, 289 ; n<^ is the gate of an area, which 
opens into the area only, if tlierd be a door or fastening to prevent 

nS 
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persons from passing from the area into the house, although that door 
or other fastening may not be secured at the time. i?. v. DaviSy JR, 
cfc R, 322. Where the building broken into was in the fold-yard of 
the prosecutor’s farm, to get to which from the house it was necessary 
to pass through another yard called the pump-yard, into which the 
back-door of the house opened, the pump-yard being divided from the 
fold-yard by a wall four feet high, in which there was a gate, and the 
fold-yard being bounded on all sides by the farm-buildings, a wall 
from the house, a hedge, and gates ; it was held that the building was 
within the curtilage. Regf. v. Gilherty 1 C.& K, 84. 

From analogy to the cases of R, v. Pearce and R, v. Rohinsoriy antCy 
p. 54, it would seem to be unnecessary to negative, in the indictment, 
that the building communicated with the dwelling-house, either im- 
mediately or by means of a covered and enclosed way : and from 
the same analogy it would seem that the defendant might be convicted 
upon this indictment, though the builijing should appear in fact to be 
part of the dwelling-house, and the evidence amount to proof of a 
burglary. But as this point has not been directly decided, the ana- 
logy between this and the cases alluded to may be questioned ; the 
prosecutor should therefore be prepared with evidence to prove that 
the building did not so communicate with the dwelling-house ; and 
if it be doubtful whether the building be in fact part of the dwelling- 
house, a count should be added for burglary or house-breaking. 

The larceny in the building must be proved in the same manner 
as upon an indictment for house-breaking (ante, p. 339), or stealing 
in a dwelling-house (ante,’p. 342). 


STEALING SILK, BTC., IN THE PROCESS 01?^ MANUFACTURE. 

Statute. 

24 d 25 Viet. c. 96, s. 62.]— Whosoever shall steal, to the value of 
ten shillings, any woollen, linen, hempen, or cotton yarn, or any goods 
or article of silk, woollen, linen, cotton, alpaca, or mohair, or of any one 
or more of those materials mixed with each other, or mixed with any 
other material, whilst laid, placed, or exposed during any stage, 
process or progress of manufacture, in any building, field or other 
place, shall be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be kept in penal servitude 
for any term not exceeding fourteen years and not less than three 
years, or to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary confinement. 

Indictment. 

Commencement as ante, 270] — thirty yards of linen cloth, of the 
value of twenty shillings, (“ to the value of ten shillings^') of the 
goods and chattels of J. N., in a certain building (“ huildingy fieldy or 

other placd')y of the said J. N., situate in the parish of , in the 

county of , feloniously did steal, take and carry away, whilst the 

same were laid, placed, and exposed in the said building, during a 
certain stage, process and progress of manufacture ; against the form 
of the statute m such case made and provided, and against the peace 
of our lady the Queen, her crown ana dignity. Other counts may be 
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stating the particular process and progress of manufacture in 

which the goods were when stolen. 

Felony : penal servitude for not more than fourteen and not less than 
three years^ or imprisonment for not more than two years^ with ormthout 
hard labour^ and with or without solitary confinement (mch confinement 
Twt exceeding om month at any one time^ nor three months in any one 
year^ 24 d: 25 Viet, c, 96, s, 119, ante, p, 265). — 24 & 25 Viet, c, 96, 
8, 62. 

As to embezzlement of materials or tools by persons employed in such 
manufactures^ see Viet, c, 40, ss. 2, 3, 11. 

Evidence, 

Pr(#e the larceny, as directed ante^ p, 271 et seq,, except that an 
actual and not merely a constructive taking must be proved : prove 
the value of the goods taken to be ten shillings at the least ; then 
prove that they were stolen from the building, field, or other place 
mentioned in the indictment, situate as described ; and, lastly, prove 
that, when stolen, the goods were placed, laid, or exposed in the 
building, etc., described, in a certain stage, process, or progress of 
manufacture. 

Where, upon an indictment on the repealed statute, 18 G. 2, c, 27, 
for stealing yarn from a blcaching-ground, it appeared in evidence 
that the yarn, at the time it was stolen, was in heaps, for the purpose 
of being carried into the house, and not spread out for bleaching, 
Thompson^ B., held that the case was not within the statute. R, v. 
Hughill^ 2 Russ, 225. So, where the indictment was for stealing 
calico, placed to be printed and dried in a certain building, it was 
holdeii, that, in order to support a capital charge, it was necessary to 
prove that the building from which the calico was stolen was used 
either for drying or printing calico ; R, v. Dixon, R. <& R, 53; but it 
should be observed, that the repealed statute mentioned particularly 
a building, etc., made use of by any calico printer, etc., “ for printing, 
whitening, booking, bleaching, or dyeing.” Goods remain in a 
“ stage, process, or progress of manufacture,” within the meaning of 
the 7 SS G, 4, c. 30, s. 3, and therefore also within this statute, though 
the texture be complete, if th^ be not yet brought into a condition 
for sale. R, v. Woodhead, \ M, S Rob. 549. 

If you prove the larceny, but fail to prove the other circumstances, 
so as to bring the case within the statute, the defendant may be 
found guilty of the simple larceny only. 


STEALING FROM VESSELS OR DOCKS, ETC. 


Statutes, 

24 & 25 Viet, c, 96, s, 63.1— Whosdever shall steal any goods or 
merchandise in any vessel, oarge, or boat of any description what- 
soever, in any haven, or in any port of entry or discharge^ or upon 
any navigable river or canal, or in any creek or basin belonging to or 
communicating with any such haven, port, river, or canal, or shall 
steal any goods or merchandise fi:om any dock, wharf, or quay adjacent 
to any such haven, port, river, canal, creek, or basin, every such 
ofifender, being convicted thereof, shall be liable, at the discretion of 
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the court, to be kept in penal servitude for any term not exceeding 
fourteen years and not less than three years, or to be imprisoned for 
any term not exceeding two years, with 6r without hard labour, and 
with or without solitary confinement. 


Indictment for stealing from a Vessel on a navigable River, 
Commencement as ante^ p. 270] — twenty pounds weight of indigo, 
any goods or merchandise^^') of the goods and merchandise of J. N., 
then being in a certain ship called the Rattler, (“ vessel^ harge^ or 
hoat^ of any description whaisoen'^er^') upon the navigable river Thames, 
(“ in any port of entry or discharge^ or upon any navigable rwer or 
canal^ or in any creek belonging to or communicating with ai^ such 
port^ river ^ or canalj') in the said ship feloniously did* steal, take, and 
carry away ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. 

Felony : penal servitude for not more than fourteen nor less than three 
years^ or imprisonment for not more than two years^ with or without hard 
labour^ and with or without solitary confinement (^such confinement not 
exceeding one month at any one time^ nor three months in any one year^ 
24 & 25 Viet. c. 96, s. 119, ante,p, 265).-24 & 25 Viet, c, 96, s, 63. 

Evidence, 

I*rove a larceny as directed ante^p. 271 et seq,^ except that you 
must prove an actual and not merely a constructive taking. The 
words “ goods, wares, and merchandise,” in the repealed statute 24 
G. 2, c. 45, were holden to extend to such goods, etc. only as are 
usually lodged in vessels, or on wharves and quays. R, v. Grimes^ 
Fost. 79, n. : R. v. Leigh^ 1 Leach^ 52. The same may be said of the 
present statute, by reason of the substitution of the words “ goods and 
merchandise” for the words “ chattel, money, or valuable security,” 
which are used in other parts of the act. The luggage of a passenger 
going by a steam-boat is within the statute. R. v. Wright^ 7 C, & P, 
159. Prove that the goods, etc., were at the time in the ship described 
in the indictment. The words of the statute are, “ in any vessel,” 
etc. ; and it is therefore immaterial whether the defendant succeeded 
in taking the goods from the ship or not, if there was a sufficient 
asportation in the ship to constitute larceny. A man cannot be guilty 
of this offence in his own ship. R. v. Madox., R. & R. 92. Lastly, 
prove that the ship was at the time upon the river, etc., mentioned m 
the indictment. This is matter of local description, and a variance 
in this respect between the statement and proof will be fatal. Where 
it was laid to be committed in a barge on the river Thames, and 
proved to have been committed in a barge lying ground on the bank 
of one of^the creeks of the river, namely, Limehouse-dock, it was 
holden to be a fatal variance. R, v. Pike., 1 Leach., 417. 

If you prove a larceny, but fail in proving the other circumstances 
requisite to bring the case within the statute, the defendant may be 
convicted of the simple larceny. 


Indictment for stealing from a Docky etc. 

Commencement as ante, p, 271]— twenty pounds weight of indigo 
(“ any goods or merchandise''), of the goo(is and merchandise of J. N., 
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then bein^ in and upon a certain dock, (“ doc\ wharf or quayf) 
adjacent to a certain navigable river called the Thames, (“ adjaamt to 
any 'port'' etc. : see the last precedent^) from the said dock feloniously 
did steal, take, and carry away ; against the -form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Felony, 7 <&S G, 4,,c. 29, s. 17. See the last precedent. 

Evidence, 

Prove the larceny as directed ante, p, 271 et seq,, except that there 
must be an actual and not merely a constructive taking. The goods 
must be such as are usually deposited upon docks, etc., for shipment, 
safe custody, or the like. Prove that the goods were taken from the 
dock, etc. ; for which purpose a mere removal, such as would be suffi- 
cient to constitute simple larceny, will not suffice, for the words of 
the statute are, “/rom any dock,” etc., to satisfy which there must be 
an actual removal from the dock, etc., in the same manner as upon an 
indictment for stealing from the person {post, p. 360). Lastly, prove 
that the dock, etc., from which the goods were taken, is adjacent to 
the navigable river, etc. This, as we have seen in the last case, is a 
matter of local description, and must be proved strictly as laid. 

If you prove the larceny, but fail in proving any of the other cir- 
cumstances necessary to bring the case within the statute, the defend- 
ant may be convicted of the simple larceny. 


ROBBERY, ETC. 

Statute, 

24 & 25 Viet, c, 96, s, ¥)--Robbery and Stealing f rom the Person ,"] — 
Whosoever shall rob any person, or shall steal any chattel, money, or 
valuable security from the person of another, shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for any term not exceeding four- 
teen years, and not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour, and with 
or without solitary confinement. 

Sect. 41 — Conviction for Assault with Intent to rob, on Indictment 
for Robbery , "\ — If upon the trial of any person upon any indictment 
for robbery it shall appear to the jury upon the evidence that the de- 
fendant did not commit the crime of robbery, but that he did commit 
an assault with intent to roTb, the defendant shall not by reason thereof 
be entitled to be acquitted, but the jury shall be at liberty to return 
as their verdict that the defendant is guilty of an assault with intent 
to rob, and thereupon such defendant shall be liable to be punished 
in the same manner as if he had been convicted upon an indictment 
for feloniously assaulting with intent to rob ; and no person so tried 
as is herein lastly mentioned shall be liable to be afterwards prose- 
cuted for an assault with intent to commit the robbery for which he 
was so tried. 

Sect, 42 ‘^Assaulting mth intent to ro&.]— -Whosoever shall assault 
any person with intent to rob, shall be guilty of felony, and being 
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convicted thereof shsdl, (save and except in the cases where a greater 
punishment is provided oy this act,) be liable to be kept in penal ser- 
vitude for the term of three years, or to be imprisoned for any term 
not exceeding two yeairs, with or without hard labour, and with or 
without solitary confinement. 

Bejct 43 — Rohh&ry^ e(c., with Violence.] — Whosoever shall, being 
armed with any offensive weapon or instrument, rob or assault with 
intent to rob any person, or shall, together with one or more person or 
persons, rob or assault with intent to rob any person, or shall rob any 
person and, at the time of or immediately before or immediately after 
such robbery, shall wound, beat, strike, or use any other personal 
violence to any person, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life, or for any term not less than three years, or 
be imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement. 

Sect. 44 — Sending Letter demanding Money^ etc.^ with Menaces .] — 
Whosoever shall send, deliver, or utter, or directly or indirectly cause 
to be received, knowing the contents thereof, any letter or writing 
demanding of any person with menaces, and without any reasonable 
or probable cause, any property, chattel, money, valuable security, or 
other valuable thing, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary confinement, and, if 
a male under the age of sixteen years, with or without whipping. 

Sect, Demanding Money ^ etc.^ with Menaces or by Force .] — 
Whosoever shall with menaces or by force demand any property, 
chattel, money, valuable security, or other valuable thing of any per- 
son, with intent to steal the same, shall be guilty of felony, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for the term of three years, or to bo impri- 
soned for any terra not exceeding two years, with or without hard 
labour, and with or without solitary confinement. 

Sect. 46 — Sending Letter threatening to accuse of Crime., with Intent 
to extort^ — ^Whosoever shall send, deliver or utter, or directly or in- 
directly cause to be received, knowing the contents thereof, any letter 
or writing accusing or threatening to accuse any other person of any 
crime punishable by law with death or ppnal servitude for not less 
than seven years, or of any assault with intent to commit any rape, 
or of any attempt or endeavour to commit any rape, or of any in- 
famous crime as hereinafter defined, wjth a view or intent in any of 
such cases to extort or gain by means of such letter or writing any 
property, chattel, money, valuable security, or other valuable thing, 
from any person, shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal servi- 
tude for life, or for any term not less than three years, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement, and, if a male under 
the age of sixteen years, with or without whipping ; and the abomi- 
nable crime of buggery, committed either with mankind or with beast. 
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and every assault with intent to commit the said abominable crime, 
and every attempt or endeavour to commit the said abominable crime, 
and every solicitation, persuasion, promise, or threat offered or made 
to any person whereby to move or induce such person to commit or 
permit the said abominable crime, shall be deemed to be an infamous 
crime within the meaning of this act. 

Sect, 47 — Accusing or threatening to accuse^ with Intent to extort '\ — 
Whosoever shall accuse or threaten to accuse, either the person to 
whom such accusation or threat shall be made or any other person, of 
any of the infamous or other crimes lastly hereinbefore mentioned, 
with the view or intent in any of the cases last aforesaid to extort or 
gain from such person so accused or threatened to be accused, or 
from any other person, any projicrty, chattel, money, valuable secu- 
rity or other valuable thing, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, to be kept 
in penal servitude for life, or for any term not less than three years, 
or to be imprisoned for any teim not exceeding two years, with or 
without hard labour, and, if a male under the age of sixteen years, 
with or without whipping. 

Sect. 48 — Inducing a Person hy Violence or Threats to execute Deeds^ 
ffc.j with Intent to defraud.'] — Whosoever, with intent to defraud or 
injure any other person, shall, by any unlawful violence to or restraint 
of, or threat of violence to or restraint of, the person of another, or by 
accusing or threatening to accuse any person of any treason, felony, 
or infamous crime as hereinbefore denned, compel or induce any per- 
son to execute, make, accept, indorse, alter, or destroy the whole or 
any part of any valuable security, or to write, impress, or affix his 
name, or the name of any other person, or of any company, firm, or 
copartnership, or the seal of any body corporate, company, or society, 
upon or to any paper or parchment, in order that the same may be 
afterwards made or converted into, or used or dealt with as, a 
valuable security, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life, or for any term not less than three years, or 
to be impHsoned for any term not exceeding two years, with or with- 
out hard labour, and with or without solitary confinement. 

Sect. 49 — Immaterial from whom the Menaces proceed.] — It shall be 
immaterial whether the .menaces or threats hereinbefore mentioned 
be of violence, injury, or accusation to be caused or made by the 
offender or by any other person. 

Sect. 1 — Property^ what] — The term “ property” shall include every 
description of real and personal property, money, debts, and legacies, 
and all de^ds and instruments relating to or evidencing the title or 
right to any property, or giving a right to recover or receive any 
money or goods, and shall also include not only such property as 
shall have been originally in the possession or under the control of 
any party, but also any property into or for which the same may 
have been converted or exchanged, and anything acquired by such 
conversion or exchange, whether immediately or otherwise. 
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Indictraent for Robbery with Ywhaoe, 

Comraencermnt as ante^ p. 270] — ^in and upon one J. N., in the peace 
of God and of our lady the Queen then being, feloniously did make 
an assault, and him the said J. N. in bodily fear and danger of his 
life then feloniously did put, and the moneys of the said J. N., to the 
amount of ten pounds, and one gold watch, of the goods and chattels 
of the said J. N., from the person and agkinst the will of the said J. N., 
then feloniously and violently did steal, take, and carry away ; and 
that the said J. S., immediately before he so robbed the said J. N. as 
aforesaid, the time of or immediately before^ or immediately after 
such robbery") the said J. N. in and upon the left side of him the said 
J, N. feloniously did wound (“ wound, beat, strike, or use any other per- 
sonal violence to such person f) against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. The particular place where the rohberif was 
committed ouyht not to he stated, but if it he, and he stated incorrectly, it 
will be immaterial. (See ante, p. 42.) 

Felony : penal servitude for life or for any term not less than three 
years, or imprisonment for not mare than two years, with or without 
hard labour, and with or without solitary confinement (such confinement 
not exceeding one month at any one time, nor three months in any one 
year, 24 d 25 Viet. c. 96, s. 119, ante, p. 265). — 24 d 25 Viet. c. 96, 
8. 43. This offence is not triable at any quarter sessions. 5 d 6 Viet, 
c. 38, s. 1 (ante, p. 93). 

Evidence. 

Robbciy, as defined by legal writers, consists in the felonious and 
forcible taking from the person of another, or in his presence against 
his will,- of any “property” (see 1 W.^dl Viet. c. 87, s. 12, supra), 
to any value, by violence, or putting him in fear. 4 Bl. Com. 243 ; 
1 Hawk. P. C. 95. And in order to maintain this indictment, you 
must prove a larceny, and prove it to have been committed under 
the circumstances which, together with it, constitute the offence of 
robbery, and which we shall now consider under the following 
heads : — 

In bodily Fe^, etc.l — The prosecutor must either prove that he 
wa» actually irftodily fear, from the defendant’s actions, at the time 
of the robber}’^, or he must prove circumstances from which the court 
and jury may presume such a degree of apprehension of danger as 
would induce the prosecutor to part with his property ; Fost. 128 ; 
and in this latter case, if the circumstances thus proved be such as are 
calculated to create such a fear, the court will not pursue the inquiry 
further, and examine whether the fear actually existed. Therefore, if 
a man knocks another down, and steal from him his property whilst 
he is insensible on the ground, this is robbery. Fost. 128. A stage- 
coach having frequently been robbed on a particular road, J. N. went 
in it for the purpose of apprehending the robber ; the robber met the 
coach, presented a pistol, and demanded money of the passengers ; 
J. N. delivered his money, but immediately afterwards jumped out of 
the coach, and, with the assistance of others, secured the robber ; and 
this was holden to be robbeiy. Fost. 129. Where the defendant tore 
a lady’s ear through, in snatching an earring from it, the judges held 
it to be robbery. R. v. Lapier, 1 Leach, 320. So, where the defendant 
tore some hair from a lady’s head in snatching a diamond pin from 
it, the pin having a corkscrew stalk, and being twisted very much in 
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her hair, this was holden to be robbery. R, v. Moore^ 1 Leach^ 335. 
Where the defendant laid hold of the seals and chain of the pro- 
secutor’s watch, and pulled the watch out of his fob, but the watch, 
being secured by a steal chain which went round the prosecutor’s 
neck, the defendant could not take it until, by pulling and two or 
three j erics, he broke the chain, and then ran on with the watch, this 
was holden to be robbery. E. v. Mmon^ JK. i?. 419. So, if there 
be a struggle for the property, and it be wrested from the prosecutor 
by superior force, it will be robbery. E. v. Davis^ 2East^ jP. C. 709. 
But merely snatching property from a person unawares, and running 
away with it, will not be robbeiy : R. v. Steward^ 2 East^ P. (7. 702 : 
R. V. Horner^ Id. 703 : R. v. Baker ^ 1 Leach., 290 : R. v. Robins., Id. n. : 
R. V. Macauley^ Id. 287 : Reg. v. Walls., 2 C. & K. 214, because fear 
cannot in fact be presumed in such a case. Where the prisoner 
caught hold of the prosecutor’s watch-chain, and jqrked his watch 
from his pocket with considerable force, upon which a scuffle ensued, 
and the prisoner was secured, Garrow., B., held that the force used to 
obtain the watch did not make the offence amount to robbery, nor 
did the force used afterwards in the scuffle ; for the force necessary 
to constitute robbery must be either immediately before or at the 
time of the larceny, and not after it. R. v. Gnosil., 1 C. dh P. 304. 
The rule, therefore, appears to be well established, that no sudden 
taking or snatching of property unawares from a person is sufficient 
to constitute robbery unless some injury be done to the person, or 
there be a previous struggle for the possession of the property, or 
some force used to obtain it. 

If a man take another’s child, and threaten to destroy him unless 
the other give him money, this is robbery. Per Eyre., 0. J., in R. v. 
Reave., 2 East^ P. (7. 735 ; and see R. y.Vonally., Id. 718. So, where 
the defendant, at the head of a mob, came to the proseautor’s house 
and demanded money, threatening to destroy the house unless the 
money were given, tlie prosecutor thereupon gave him 5a., but he 
insisted on more, and the prosecutor, being terrified, gave him 5a. 
more ; the defendant and the mob then took bread, cheese and cider 
from the prosecutor’s house, without his permission, and departed, 
this was holden to be a robbery. R. v. Simons^ 2 East., P. (J. 731 : 
R. V. Broim., Id. So where, during some riots at Birmingham, the 
defendant threatened the prosecutor that unless he vi^ld give him a 
certain sum of money he should return with the mob^md destroy his 
house, and the prosecutor, under the impression of this threat, gave 
him the money, this was holden by the judges to be robbery. R, v. 
Astley^ 2 East^ P. C. 729. So where, in the riots of 1780, a mob, 
lieaded by the defendant, came to the prosecutor’s house and demanded 
half-a-crown, which the prosecutor, from terror of the mob, gave, this 
was holden to be robbery, although no threats were uttered. R, v. 
Taplin^ 2 East^ P. C. 712. 

Upon an indictment for robbery, it appeared that a mob came to 
* the house of the prosecutor, knd with the mob the prisoners, who 
advised the prosecutor to give them something to get rid of them, 
and prevent mischief, by which means they obtained money from 
the prosecutor ; and Parke^ J. (after consulting Vaughan^ B., and 
Alderson^ J.) admitted evidence of the acts of the mob at other places 
before and after on the same day, to show that the advice of the 
prisoners was not hmd fide., but in reality a mere mode of robbing the 
prosecutor. R. v. WinJeworth^ A C.d P. 444. 

Obtaining money under a threat of charging the prosecutor with 
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an unnatural crime had in many cases been holden to be robbery ; 
M. V. JoTiea^ 1 Lmch^ 139 ; 2 Ea&t^ P. Cl 714 : JB. v. Domlly, 1 Lmch, 
193 ; 2 East^ P. C. 715 : Ji. v. Cannon^ B, ^ E. 146 ; even where it 
appeared that the prosecutor parted with his money from a fear 
merely of losing his character or situation by such an imputation. 
E. V. Hickman, 1 Leach, 278 : E. v. Egerton, M. <& E. 375 : see E. v. 
Elmstead, 1 Euss, 894. By stat. 24 25 Viet c. 96, a. 47 (re-enacting 

7 W. I Viet c. 87, s. 4) whosoever shall accuse or threaten to ac- 
cuse any person of “the abominable* crime of buggery, committed 
either with mankind or with beast,” or of any “ assault with intent to 
commit the said abominable crime,” or of any “ attempt or endeavour 
to commit the said abominable crime,” or of any “ solicitation, persua- 
sion, promise or threat, offered or made, to any person, whereby to 
move or induce such person to commit or permit the said abominable 
crime,” (see E, y. Hickman, 1 Mood, C. C, 34,) with a view or intent 
to extort or gain from any person any property, etc.,- shall be guilty 
of felony, and punishable with penal servitude or imprisonment as 
therein mentioned (ante,p, 351). And it would seem that where by 
such accusation or threat any property is actually obtained, the offender 
may s^ill be indicted for robbery. See Eeg, v. Stringer, 2 Mood, C. C. 
261. Where the property is parted with by threats to accuse other than 
those specified in the statute, the indictment may also be for robbery, , 
if the party was put in fear, and parted with his property in conse- 
quence. Meg, V. Norton, 8 C, efi P.671. See post, p, 358, for an in- 
dictment on the above section. 

Where the prosecutrix was threatened by some person at a mock 
auction to be sent to Bow- street, and from thence to Newgate, unless 
she paid for some article they pretended was knocked down to her, 
although she never bid for it ; and they accordingly called in a pre- 
tended constable, who told her that unless she gave him a shilling she 
must go with him ; and she gave him a shilling accordingly, not from 
any apprehension of personal danger, but from a fear of being taken 
to prison ; the judges held that the circumstances of the case were not 
sufficient to constitute the offence of robbery ; it was nothing more 
than a simple duress. E, v. Wood, 2 Leach, 721 ; 2 East, P, C. 732. 
But where the defendant, with an intent to take money from a prisoner 
who was under his charge for an assault, handcuffed her to another 
prisoner, kick^ and beat her whilst thus handcuffed, put her into a 
hackney- coaePror the purpose of carrying her to prison, and then 
took four shillings from her pocket for the purpose of paying the 
coach-hire ; the jury finding that the defendant had previously the in- 
tent of getting from the prosecutrix whatever money she had, and that 
he used all this violence for the purpose of carrying his intent into 
execution, the judges held clearly that this was robbery. E. v. Gas- 
coigne, 2 East, P. C, 709. Even in a case where it appeared that 
the defendant attempted to commit a rape upon the prosecutrix, and 
she gave him some money to desist, which he put into his pocket, 
and then continued his attempt until 'he was interrupted ; this was 
holden by the judges to be robbery. E, v. Blackham, 2 East, P. C, 
711. 

And it is of no importance under what pretence the robber obtains 
the money, etc., if the prosecutor be forced to deliver it from actual 
fear, or under circumstances from which the court can presume it. 
As, for instance, if a man with a sword drawn ask alms of me, and I 
give it him through mistrust and apprehension of violence, it is as 
much a robbery as if he bad demanded money in the ordinary way. 
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4 Bl Com. 242. So, if thieves come to rob A., and finding little upon 
him, enforce him by menace to swear to bring them a greater sum, 
which he does accordingly, this is robbery, if, at the time he delivered 
the money, the fear of the menace continued to operate upon him. 
Fitz, Cor. PI. 464 ; Hahy 53. Where the defendant, at the head of a 
riotous mob, stopped a cart laden with cheeses, insisting upon seizing 
them for want of a permit ; after some altercation he went with the 
driver, under pretence of going before a magistrate, and during their 
absence the mob pillaged the cart ; this was holden to be a robbery. 
Merriman v. Hundred of Chippenham^ 2 East^ P. C. 709. So, where 
the defendant took goods from the prosecutrix of the value of eight 
shillings, and by force and threats compelled her to take one shilling, 
under pretence of payment for them ; this was holden to be robbery. 
R. V. Simons^ 2 East^ P. C. 712 ; and see R. v. Spencer^ Id. 

The fear must precede the taking. For, if a man privately steal 
money from the person of another, and afterwards keep it by putting 
him in fear, this is no robbery, for the fear is subsequent to the taking. 
R. V. Harman^ 1 Hale^ 534 ; 1 Hawh. c. 34, s. 7 ; see R. v. Gnosil^ 1 C. 
efi P. 304 (ante^ p. 353). 

One gold Watch^ etc.'] — The property taken must be such as may 
be the subject of larceny {see ante., p. 273), and must be proved to be 
the absolute or special property of the person named in the indictment. 
{^ee ante^p. 278.) Where a servant who was sent by his master to 
receive money was robbed of the money on his return home. Alder- 
son., B., doubted whether it could be properly described as the money 
of the master, and discharged the jury, that another indictment might 
be preferred. R. v. Rudick., 8 C. & P. 237 {see ante., p. 279). The 
value is immaterial. 1 Hale., 532. But the goods must be of some 
value to the party robbed ; and, therefore, where the defendant com- 
pelled the prosecutor, by threats, to sign a promissory note for a sum 
of money, it was holden by the judges not to be a robbery, because 
the note was of no value to the prosecutor. R. v. Phipoe., 2 Leach., 
673 ; 2 East, P. C. 599 ; and see R. v. Edwards, 6 C. & P. 515, 521 ; 
and Reg. v. Smith, 2 Den. C. C. 449. In R. v. Bingley, bC.&P. 602, 
the prisoner attacked the prosecutor, and took from him a piece of 
paper, containing a memorandum of money that a person owed him, 
and Gurmy, B., held it sufficient to constitute robber|^ The case of 
compelling or inducing a person, by threats or violence, or by accu- 
sation or threat of accusation of crime, to execute, etc., any valuable 
security, is now expressly provided for by the 48th section of the 24 
db 25 “^ict. c. 96, ante,p. 351. 

From the Person, etc.]-, — The goods must be proved to have been 
taken either from the person of the prosecutor, or in his presence. 
See R. V. Francis, 2 Str. 1015 : R. v. Grey, 2 East, P. (7. 708 : R. v. 
Hamilton, % C. & P. 49. If a^ thief put a man in fear, and’then in his 
presence drive away his cattle, it is robbery. 1 Hale, 533. So, if a 
man, assaulted by a robber, throw his purse into a bush, or, flying 
from a robber, let fall his hat, and the robber, in his presence, .take up 
the purse or hat and carry it away ; this would be robbery. Id. 
Upon an indictment for robbery, it appeared that the prosecutor was 
in company with another, who had the prosecutor’s bundle, and who, 

dropped Sown the bundle, and ran to the prosecutor’s assistance, when 
one of the prisoners took up the bundle, and ran off with it : Vaughan^ 
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B. , is reported to have held that this was not robbery, because the 
bundle was not in the prosecutor’s possession at the time. R. v. Fal- 

5 C,<&P. 601 ; sed qucere. 

Against the will.'] — It must appear in evidence that the goods were 
,taken against the will of the party robbed : that is, that they were 
either taken from him by force and violence, or delivered up by him 
to the defendant, under the impression of that degree of fear and appre- 
hension which is necessary to constitute robbery. Therefore, where 
the party robbed concerted and connived at the robbery, and got one 
of his confederates to procure two strangers to commit it, for the pur- 
pose of getting a reward upon the apprehension and conviction of the 
strangers, the judges held that it was not a robbery, because the pro- 
perty was not taken against the party’s will. R. v. McDaniel. Fost. 
121, 128. 

Feloniously, ] — Tlje goods must appear to have been taken ani7no 
furandi^ as in other cases of larceny. {See ante^p. 282.) And there- 
fore, if a man, by force or threats, compel another to give him goods 
he has to sell, and give him in return money to the amouijt of the 
value of the goods, it is very doubtful whether this be robbery ; 1 
Hawk. P, C. c. 34, s. 14 ; although undoubtedly it would be, if the 
goods were of greater value than the money given for them. If a 
person, under a bond fide impression that the property is his own, ob- 
tain it by menaces, that is a trespass, but not robbery. R. v. Hall, 3 

C. dbP.m. 

Violently.'] — It is not necessary to prove that the goods were taken 
by actual violence or force ; proof that they were delivered to the de- 
fendant by the party robbed, under the impression of that degree of 
fear and apprehension necessary to constitute robbery, will be suffi- 
cient. (See ante, pp. 352-355.) 

Take and carry away.] — ^An actual taking, either by force or upon 
delivery must be proved ; that is, it must appear that the robber 
actually got possession of the gOods. Therefore, if a robber cut a 
man’s girdle in order to get his purse, and the purse thereby fall to 
the ground, an^the robber run off or be apprehended before he can 
take it up ; this would not be robbery, because the purse was never 
in the possession of the robber. 1 Hale, 533. But it is immaterial 
whether the taking were by force or upon delivery ; and if by delivery, 
it is also immaterial whether the robber have compelled the prosecutor 
to it by a direct demand in the ordinary way, or upon any colorable 
pretence. (See ante, pp. 352-355.) 

A carrying away must also be proved, as in other cases of larceny. 
(See ante, p. 295.) And, therefore, where the defendant, upon meet- 
ing a man carrying a bed, told him to lay it down or he would shoot 
him, and the man accordingly laid down ‘the bed, but the robber, before 
he could take it up so as to remove it from the place where it lay, was 
apprehended ; the judges held that the robbery was not complete. R. 
V. Farrell, 1 Leach, 362, n. (a). But where the defendant snatched at 
a lady’s earring, and succeeding in separating it ^m the ear, and it 
was afterwards found among the curls of her hair ,^he court held this 
a sufficient proof of asportation to support the indictment. R.w, 
Lapier^ 1 Leach, 320. 

It may be necessary to add here, that if the property be once taken, 
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the offence will not be purged by the robber’s delivering it back to the 
owner. 1 Hale^ 633 ; 1 Hawk, c. 34, a, 2 : i?. v. Peat^ 1 Leach^ 228 ; 
2 Eaat^P, C, 657. 

And that the said J, S. immediately before^ etc., etc., did wound, etc.‘\ 
— Prove that the defendant either immediately before, at the time of, 
or immediately after the robbery, according to the allegation, wounded, 
beat, etc., the prosecutor, as the case may be. As to the nature of 
\he evidence necessary to sustain the allegation of a wounding, see 
post. Chap. II., Sect. 3. What period of time can be comprised within 
the words “ immediately before,” or “ immediately after,” will be a 
question for the court. 

If the prosecutor should fail to prove the wounding, etc., it would 
seem that the prisoner maybe convicted of the robbery, and have 
sentence *for the minor offence accordingly. And if he should fail to 
prove a robbery, but should prove an- assault with intent to rob, the 
defendant may, on this indictment, be convicted of such assault, and 
have sentence accordingly ; 24 <€• 25 Viet. c. 96, s. 41, ante, p. 361. 
And wherever a robbery with aggravated circumstances, i. e., by a 
person ai»med, or by several persons together, is charged in the indict- 
ment, the jury may convict of an assault with intent to rob attended 
with the like aggravation, and the defendant may, upon such convic- 
tion, be sentenced to penal servitude for life, etc., under the 24 db 25 
Viet. c. 96, sa. 41, 43 : the assault following the nature of the robbery. 
Beg. V. Mitchell, 2 Den. C. C. 468 ; eee Dears. C. C. 19, note. 


Indictment for Robbery by a Person armed. 

Commencement as ante, p. 270]— beii^g then armed with a certain 
offensive weapon and instrument, to wit, a bludgeon, in and upon one 
J, N., in the peace of God and of our lady the Queen then being, 
feloniously did make an assault, and him the said J. N. in bodily fear 
and danger of his life then feloniously did put, and ten pieces of the 
current gold coin of the realm, called sovereigns, of the value of ten 
pounds, and one gold watch of the value of five pounds, of the goods, 
moneys, and chattels of the said J. N., from the person and against 
the will of the said J. N., then feloniously and violently did steal, take, 
and carry away ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony : penal servitude for life or for not less than three years, or im- 
prisonment not exceeding two years, with or without hard labour, ami 
with or without solitary confinement {such confinement not exceeding one 
month at any one time, nor three months in any one year, 24 <& 25 Viet, 
c. 96, s. 119, ante,p. 265).— 24 efi 25 Viet. c. 96, s. 43. This offence is 
not triable at any quarter sessions. 5 6 Viet. c. 38, s. 1 {ante, p. 93). 

Evidence. 

The evidence to support this indictment will be the same as in 
ordinary cases of robbery {see ante, p. 352 et seq.), with the addi- 
tional proof that tto prisoner, at tfce time of the robbery, was armed 
with an offensive ^apon or instrument. As to what will amount to 
an offensive weapon or instrument, see the cases referred to under 
the heads Smuggling, and Offences relating to Game, post. If the 
offence were committed by several persons, and one of them were 
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armed, the others being present aiding and abetting, it would seem 
that that would be sudicient to convict them all of the whole charge 
in the indictment. See R, v. Smith, R. & R, 368. The defendant 
may be convicted of the robbery only, or of an assault with intent to 
rob. Supra. 

An indictment for robbery by two or more persons in company will 
be the same cm indictment for robbing akme (see infra), except that it 
shmld charge that the defendants together robbed the prosecutor ; if one 
of them only be apprehended, it will charge him by name, “ and a cer- 
tain other person [or, certain other persons] to the jurors aforesaid 
unknown,” etc. 


Indictment for Robbery, 

Commencement as ante, p. 270] — in and upon one J. N., in the peace 
< of God and of our lady the Queen then being, feloniously did make 
an assault, and him the said J. N. in bodily fear and danger of his 
life, feloniously did put, and the moneys of the said J. N., to the 
amount of ten pounds, from the person and against the will of the 
said J. N., feloniously and violently did steal, take, and carry away ; 
against the form of the statute in such case made and provided, and 
gainst the peace of our lady the Queen, her crown and dignity. 
The indictment may charge the defendant with having assaulted several 
persons, and stolen different simsfrom each, if the whole was one trans- 
action. Reg. V. Giddins, C. & Mar. 634. 

Felony < penal servitude for not more than fourteen nor less than 
three years, or imprisonment not exceeding two years, with or without 
hard labour, and with or' without solitary confinement (such confinement 
not exceeding one month at any one time, nor three months in any one 
year, 24 d 25 ’Viet. c. 96, s: 119, ante, p. 265). — 24 <& 25 Viet. c. 96, 
«. 40. 

For the evidence to support this indictment, see ante, p. 352 et seq. 


Indictment for stealing from the Person, 

Commencement as ante, p. 270] — one watch, one pocket-book, and 
one pocket handkerchief (“ any chattel, money, or valuable security") 
of the goods and chattels of J. N. from the person of the said J. N., 
feloniously did take, steal, and carry away ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

Felony, 24 d 25 Viet. c. 96, s. 40. See the last precedent. 

Evidence. 

Prove a larceny, as directed ante, p. 271 et seq., except that an 
actual, and not merely a constructive taking, must be proved ; and* 
prove the goods to have been actualfy severed from the person of 
J. N. Where the defendant drew a book from the inside pocket of 
the prosecutor’s coat, about an inch above the top of the pocket, 
but whilst the book was still about the person of the prosecutor, the 
prosecutor suddenly put up his hand, upon which the defendant let 
the book drop, and it fell into tne prosecutor’s pocket ; this was 
holden, by a minority of the judges^ not to be. a sumcient asportation 
to warrant a conviction frr stealing from the person, because, from 
the first to the last, the book remained about the person of the pro- 
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secutor; although it was sufficient to constitute a simple larceny, 
K v. Thompson^ 1 Mood, C. C, 78. But where the prosecutor carried 
his watch in his waistcoat pocket, fastened to a chain, which was 
passed through a button-hole of the waistcoat, and kept there by a 
watch-key at the other end of the chain ; and the defendant took the 
watch out of the pocket, and forcibly drew the chain and key out of 
the button-hole, but the point of the te/ caught upon another button, 
and the defendant’s hand being seized, the watch remained there 
suspended, this was held a sufficient severance. Eeg. v. Simpson,, 
Dea/rs, C. C. 621. See R.' v. Lapier^ 1 Leach^ 320, ante^ p. 356. 
Where a man went to bed with a prostitute, having left his watch in 
his hat on the table, and while he was asleep she stold thh watch, this 
was held to be stealing in the dwelling-house, and not a stealing from 
the person. R, v. Hamilton,, % G.&P. 49. 

It is immaterial whether the larceny weife effected* by stealth or 
with force. If with force sufficient to constitute jobbery, the de-’. 
fendant ought to be indicted for that offence ; but if it appear, upon 
an indictment for stealing from the person, that the force used was 
sufficient to constitute a robbery, the defendant will not upon that 
ground be entitled to an acquittal. R. v. Pearce^ R, & R. 174 ; 2 
Leach,, 1049 : R, v. Robinson^ R. dt R, 321. 


Indictment for an Assault with Intent to rob. 

Commencement as ante,, p, g70] — in and upon one J. N., in the 
peace of God and of our lady the Queen then being, feloniously did 
make an assault, with intent the moneys, goods, and chattels of the 
said J. N., from the person and against the will of him the said J. N., 
feloniously and violently to steal, take, and cany away ; against the 
form of the statute in that case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. This form of 
indictment was held good in Reg. v. Huxley,, C. & Mar. 596 ; it need 
not in terms charge an intent to rob the prosecutor. 

This count carmot be added to a count for robbery : if it be,, the pro- 
secutor will he put to his election. R. v. Gough, I M. <& Rob. 71. But 
the defendant may be convicted for this offence on an indictment for 
robbery ; see 24 db 25 Viet. c. 96, s. 41, ante, p. 349 ; and see ante, 
p. 358. 

Felony : penal servitude for three years, or imprisonment for not 
more than two years, with or without hard labour, and with or without 
solitary, confinement {such confinement not exceeding one rrwnth at any 
one time, nor three months in any om year, 24 db 25 Viet. c. 96, s. 119, 
ante, p. 265). — 24 db 25 Viet. c. 96, s. 42, ante, p. 349. 

Indictments for an assault wit\ intent to rob, the prisoner being 
armed, or for an assault with intmt to rob, together with one or more 
person or persons, may easily be framed by comparing this with the 
precedents for robbery under the same circumstances. {See ante, pp. 
357, 358.) The punishment Is the same as for such robbery. {See 
ante, p. 357.) 

Evidence. 

To support this indictment, you must prove the assault, and the 
> intent. 

In proof of the former, it is not necessary to show that the de- 
fendant committed actual violence upon J. N. ; for an assault is an 
attempt to commit a forcible crime upon another : and therefore, if 
the defendant, intending to rob J. N., did anything in his presence. 
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' with reference to him, in fiirtherance of that intent, it will be suffi- 
cient. The evidence upon this indictment usually proves a robbery, 
with the exception of the taking and carrying away. In B,. v. Thomas^ 
1 330 ; 1 East^ P, C, 417, it was holden, that an indictment, 

which alleged the assault to have been made upon J. N., was not 
supported bjr proof that the assault was made upon the driver of the 
post-chaise in which J. N. was ; but fhis indictment was framed upon 
the repealed statute, 7 G. 3, c, 21, which made it felony for any 
person with ah offensive weapon to assault any other person, witii 
intent to rob such person ; and the more general words of the present 
statute would probably be satisfied by an indictment charging an 
assault upon A., with an intent to rob B. 

The intent to rob must, of course, be proved from circumstances. 
It is a question entirely for the jury to determine, and which they 
will, in general, have to presume from the circumstances attending 
the assmilt, the time and place in which it was committed, the ex- 
pressions or gesture!^ of the defendant at the time, and the like. No 
actual demand of money, etc., is necessary to support this indictment. 
R. V. Trusty^ 1 East^ P. C. 448 : R. v. Sherwin^ Id. 421. Assaulting 
and threatening to charge with an infamous crime, with intent thereby 
to extort money, is an assault with intent to rob, under this statute. 
Reg. V. Stringer^ 2 Mood. C. C. 261 ; 1 C. & K. 188. 

Where the defendant decoyed tlie prosecutor into a house, and 
chained him down to a seat, and there compelled him to write orders 
for the payment of money and for tjie delivery of deeds, and the 
paper on which he wrote remained in his hands half an hour, but he 
was chained all the time, this was held not to be an assault with 
intent to rob. R, v. Edwards^ ^ C. & P. 521 : see R. v. Phipoe, 2 
Leachj 673. 


Indictment for deinanding Property^ etc.., with Menaces or by Force^ with 
Intent to steal the same. 

Commencement as antc^ p. 270] — ^with menaces [or by force, or with 
menaces and by force], did feloniously demand of J. N. the money 

any property., chattel, money, valuable security, or other valuable 
thing'^) of him the said J. N., with intent the said money from the 
said J. N. feloniously to steal, take, and carry away ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

The property, chattel, money, valuable security, etc., demanded must 
he staM according to the fact. If the demand were of a specific 
chattel or valuable security, it.may be stated thus : “ a certain chattel, 

to wit, or “ a certain valuable security, to wit, .” Where 

cm indictment stated that the defendant “ feloniously, by menaces, did 
demand the moneys of the said J. N.,” it was holden to be insufficient, 
because it did not state from whom he had demanded them. R. v. 
Dwtikley, 1 Mood. C. C. 90. See the definition of the term property" 
in this act, s, 1, ante, p. 351. 

Felony : penal servitude for three years, or imprisonment for not \ 
more than two years, with or without hard labour, and with or* without 
solitary confinement (such confinement not exceeding one month at any 
one time, mr three mmths in any one year, 24 & 26 Viet, c. 96, a. 119, 
ante, p. 265). — 24 dk 25 Viet, c, 96, s, 45, ante, p, 350. 
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JEMdmce. 

To support this indictment, the prosecutor must prove a demand 
by the defendant of the money or other thing stated in the indict- 
ment, “ by menaces or force,” with intent to steal it. It is not neces- 
sary to. prove an express demand in words ; the statute says, “ if any 
person shall, with menaces or by force demand,” etc. ; and menaces 
are of two kinds — by words, or b^ gestures : so that, if the words or 
gestures of the defendant at the time were plainly indicative of what 
he required, and tantamount in fact to a domand, it should seem to 
be sufficient proof of the allegation of demand in the indictment. 
See E, V. Jackson^ 1 Leacli^ 269. 

If a person, with menaces, demand money of another, who does not 
give it him, because he has it not with him, this is a felony within the 
statute : but if the party demanding the money knows that it is not 
then in the prosecutor’s possession, and only intends to obtain an 
order for the payment of it, it is otherwise. R. v. Edwards, P, 

The intent to steal must, of course, be presumed from circum- 
stances. It is a question entirely for the j ury to determine, and which 
they will, in general, have to presume from the circumstances attend- 
ing the demand, the expression or gestures of the prisoner when he 
made it, and the like. 


Indictment for smding or delivering a Letter demanding Money, etc. 
Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of June, in the 

year of our Lord feloniously did send (“ send, deliver, or utter, 

or directly or indirectly cause to he received'') to one J. N. a certain 
letter (“ any letter or writing ”), directed to the said J. N., by the 
name and description of Mr. J. N.,® demanding money (“ any pro- 
perty, chattel, money, valuable security, or other valuable thing ”),* from 
the said ,T. N., with menaces, and without any reasonable or probable 
cause, he the ssid J. S. then well knowing the contents of the said 
letter ; and which said letter is as follows, that is to say {here set out 
the letter verbatim'] : against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and digni^. The letter must be set out in the indictment {see R, v. 
Lloyd, 2 East, P. C. 1123), and care must be taken to set it out cor- 
rectly, for a variance {unless amended) would be fatal, {See ante, 
p, m.) 

Felony : penal servitude for life or for not less than three years, or 
imprisonment not exceeding two years, with or without hard labour, and 
with or without solitary confinement {such confinement not exceeding one 
month at any one time, nor three months in any one year, 24 & 25 
Viet. c. 96, s. 119, ante, p. 265). — 24 efi 25 Viet. c. 96, s. 44, ante,p. 350, 
This offence is not triable at emy quarter sessions. 5 6 Viet. c. 38, 

8. 1 {ante, p, 93). 

Evidence, 

* Give the letter in evidence, and prove it to have been sent or 
delivered by the defendant, as charged in the indictment. . 

Feloniously did send, etc .] — Proof that the defendant dropped the 
letter in a place where he knew the prosecutor would come, and that 
it was picked up by another person, and by him delivered to the 
w, % 
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prosecutor ; R, v. Lloyd^ 2 East^ P. C, 1123 : R. v. Wagstaff^ R, db 
R, 398 ; or that the letter is of the handwriting of the defendant, and 
that it came to the prosecutor by the post ; R. v. Heming^ 2 Eaai^ P, 
C. 1116 ; cmd see R. v. JepSm^ Id, 1115 ; has been holden (upon the 
repealed statutes, which did not contain the words in the present 
statute, “ or directly or indirectly came to be received ”) sufficient 
evidence of a sending^ by the defendant. So, where the prosecutor, 
having received such a letter, traced it to a woman who was in the 
habit of going of errands for the prisoners in Newgate, and she 
proved that she received it from the defendant, then a prisoner in 
Newgate, to put in the post-office, and the servant of the post-office 
proved that the letter in question was brought to the office by the 
last witness, and forwarded in the regular course ; this was holden 
Bufecient evidence, not 'only of the sending by the defendant, but that 
he also knew its contents. R. v. Girdwood^ 2 Eaat^ P. C. 1120 ; 1 
ieac^l42. And sending the letter to A. in order that he may 
deliver it to B., is a sending to B., if the letter is delivered by A. to B. 
R, V. Paddle^ R. & R. 484. So, the leaving of a letter directed to A., 
near A.’s house, with an intention that it should not only reach A., 
but B. also, was held to be a sending of it to B., by whom it was 
afterwards seen. Reg. v. Grimwade^ 1 Den. C. C. 30 ; 1 C. db K. 
592. Where the only evidence of sending a threatening letter was 
the declaration of the defendant, that he should never have written it 
but for W. Gr., it was holden insufficient. R. v. Howe^ 7 C. db P. 268. 
A delivery of a letter was not within the earlier statutes on this 
subject ; R. v. Hammond^ 2 East.^ P. C. 1119 ; 2 Leach^ 499 ; but a 
delivery of it, with a knowledge of its contents (which is essential in 
all cases under this section), is within the express terms of the 
present act. 

A certain Letter., etc ,"] — The words in this statute are “ any letter 
or writing^'' and therefore the decisions upon the earlier statutes on 
this subject are inapplicable to the present. 

A material variance between the letter set out an^ that produced 
in evidence will be fatal, unless amended. {See ante., p, 184.) 

In R. V. HainCy 6 C. & P. 105, Bollandy B., ordered the letter to 
be deposited in the hands of the clerk of the peace, in order that the 
defendant's witnesses might inspect it before the trial. 

Demanding Money.'] — “Any property, chattel, money, valuable 
security, or other valuable thing.” See 24 db 25 Viet. c. 96, s. 1, ante^ 
p. 315. If there be any doubt which of two or three things was 
demanded, it may be stated differently in different counts. Where 
the letter contained a request only, but intimated that, if it were 
not complied with, the writer would publish a certain lil3el then in 
his possession, accusing the prosecutor of murder ; this was holden 
to amount to a demand. R. v. Rohimony 2 Leachy 749 ; 2 Easty P. 
C. 1110. A mere request, however,*8uch as asking charit;y, or the 
like, without imposing any conditions, would not come within the 
meaning of the word “ demand ” in the statute. Per Bullery J., in R. 
V. RoUnsony mpra. The demand must be with menaces, and without* 
any reasonable or probable cause, and it will be for the jury to 
consider whether the letter does expressly or impliedly contain a 
demand of this description. The words “ without any reasonable or 
probable cause" apply to the demand of money, and not to the 
accusation threatened by the defendant to be made against the pro- 
secutor ; and it is therefore immaierial, in point of law, whether ,the 
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accusation be true or not. Etg, v. HamilUm^ I C,<& K: 212 : see E. 
V. Gardner^ 1 C,<Ss P» 479. 

Where an anonymous letter stated that the writer had overheard 
certain persons agree together to do an injury to the person or pro- 
perty of the prosecutor, to whom the letter was sent, and that if 
thirty sovereigns were laid in a particular place, the writer would 
give such information as would frustrate the attempt ; this was holden 
not to be a threatening letter within the repealed statute 7 8 4, 

c. 29, 8. 8 ; although it appeared that the letter was a mere device to 
defraud the prosecutor of thirty sovereigns. R, v. Bickford, 4 (7. 

P, 227. But a letter written to a blinker, stating that it was intended 
by a cracksman to burn his books and cause his bank to stop, and 
that, if 250^. wore put in a certain place, the writer of the letter 
would prevent the mischief, but if the money were not put there, it 
would happen, — was held to be a letter demanding money with 
menaces, within 1 d ^ G. 4, c. 29, 8. 8. Reg. v. Smith, 1 Den. C. C. 
510 ; 2 C. d K. 882. And since that decision, it is difficult to se 
how the case of R. v. Pickford can be supported. 


Indictment for Threatening to accuse a^Man of a Crime, with 
Intent, etc. 

Commencement as in the last precedent^ — feloniously did threaten 
one J. N., to accuse (“ accuse or threaten to accuse ”) him the said 
J. N. (“ either the person to whom such accusation or threat shall he 
made, or any other person ”) of having attempted and endeavoured to 
commit the abominable crime of sodomy with the said J. S. (“ any 
Clime punishable by law with death or penal servitude for not less than 
seven years, or of any assault with intent to commit any rape, or of any 
attempt or endeavour to commit any rape, or of any crime in and lyy the 
24 d 25 Viet. c. 96, s. 46, defined to he an infamous crime ”), with a 
view and intent thereby then to extort and gain money (“ any pro- 
perty, chattel, money, valuable security, or other valuable thing see 
24 d 25 Viet. c. 96, s. 1, ante,p. 315) from the said J. N. ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. It is not neces- 
sai'y to describe the accusation in strict technical language : see R. v. 
Tucker, 1 Mood. C, C. 134. 

Felony : penal servitude for life or for not less than three years, or 
imprisonment for not more than three years, with or without hard 
labour, and with or without solitary confinement (such confinement not 
exceeding one month at any one time, nor three months in any one year, 
24 d 25 Viet. c. 96, s. 119, ante, p. 265), and, if a male under sixteen, 
with or without whipping (Id.f — ^24 d 25 Viet, c. 96, s. 47, ante,p. 351. 

Evidence. 

• 

Prove the threat or accusation, and the intent. 

Before the stat. 10 d 11 Viet. c. 66, s. 2 (of which the 24 d 25 
Viet. c. 96, 8. 47, is in effect a re-enactment), the indictment must 
have stated that the defendant threatened J. N., and it must have* 
been proved that the threat was made use of to him : R. v. Dunkley, 
1 Mood. C. a 90 : Reg. v. Jones, 1 Dm. C. C. 218 ; 2 C. d K. 398 ; 
hut see supra. It would seem, however, that if the threat were made 
to a third person, with the intent that he should communicate it to 
J. N., it would have supported this allegation. R. v. Paddle, R. d R. 

b2 
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484. It must be a threat to accuse, or an accusation : if J. N. be 
indicted, or in custody for an offence, and the defendant threaten to 
procure witnesses to prove the charge, this will not be a threat to 
accuse within the meaning of the statute. R, v. Gill^ 1 Arch. P, A. 
302. But it need not be a threat to accuse before a judicial tribunal ; 
a threat to charge before any third person is sufficient, i?. v. Robinson^ 
2 M.i& Rob. 14. And it is immaterial whether the prosecutor be 
innocent or guilty of the offence imputed to him. v. Gardner^ 1 
C, d P. 479. Where it was doubtful from the letter what charge 
was intended, parol evidence was admitted to explain it, and the 

E rosecutor proved, that, having asked the prisoner what he meant 
y certain expressions in the letter, the prisoner said that he meant 
that the prosecutor had taken indecent liberties with his person : 
the judges held the conviction to be right. R. v. Tucker., 1 Mood. (7. 
C. 134 ^ see Reg. v. Middleditch^ 1 Den. C. C. 92. 

The intent must be proved as laid ; a variance will be fatal, unless 
amended. Where the intent laid was to extort money, and the intent 
proved was to extort a bill of exchange, it was holden a fatal variance. 
R. v. Major, 2 East, P. C. 1118. If the intent do not appear suffi- 
ciently from the accusation or threat itself, it must be proved by cir- 
cumstances from which the Jury may fairly presume it (see ante, p. 
186) ; as by subsequent expressions of the defendant. Reg. v. Cain, 
8 C. & P. 187. 


Indictment for sending a Letter threatening to accuse, with Intent, etc. 

Commencement as ante, p. 361, to the threatening to 

accuse him the said J. N. (“ accusing or threatening to accuse ”) of 
having [etc., as in the last precedent, to the words] from the said J. N., 
he the said J. S. then well knowing the contents of the said letter, and 
which said letter is as follows, that is to say [here set out the letter ver- 
batim] ; against the form of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. An indictment for sending a letter threatening to accuse a man 
of an infamous crime need not specify such crime, for the specific crime 
the defendant threatened to charge might intentionally he Uft in doubt. 
R. V. Tucker, supra. The indictment, before 10 c:& 11 Viet. c. 66, s. 1, 
{of which the 24 d 25 Viet. c. 96, s. 46, is a re-enactment,) must have 
alleged that the defendant threatened to accuse the person to whom the 
letter was sent ; see R. v. Dunkley, 1 Mood. C, C. 90 ; but the words of 
the present statute are “ any other person.'^ Care should he taken to set 
out the letter correctly. 

Felony. See the last precedent. 24 d 25 Viet. c. 96, s. 46, ante, 
p. 350. 

Evidence, 

Prove that the defendant sent, delivered, or uttered, or caused to be 
received, the letter, as directed ante-, p. 361. Whether the letter 
amounts to a threat to accuse the prosecutor of the offence mentioned, 
is a fact to be determined by the jury. See R. v. Girdwood, 2 East, P. 
C, 1121 ; 1 Leach, 142. If it does not appear from the letter itself of 
Vhat offence the defendant threatened to accuse the prosecutor, the 
defendant’s declaration of the meaning of the letter may be given in 
evidence to explain it. R. v. Tucker, 1 Mood, C, C, 134. 

The intent must also be proved, as in the last case ; and in order to 
prove it, other letters received by the prosecutor from the defendant 
upon the same subject may be given in evidence. 
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PIRACY AT COMMON LAW. 

Indictment, 

Yorkshire, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., K. S. and L. T., on the first day of August, 
in the year o^our Lord one thousand eight hundred and sixty-one, 
with force of arms, upon the high seas, to wit, in and on board of a 
certain ship, called the Windsor Castle, in a certain place upon the 
high seas, distant about ten leagues from Cutcheen in the East Indies, 
then being, in and upon certain mariners, to the jurors aforesaid un- 
known, in the peace of God and of our lady the Queen then and there 
being, piratically and feloniously did make an assault, and them the 
said mariners in bodily fear and danger of their lives on the high 
seas aforesaid then and there piratically and feloniously did put, and 
the said ship called the Windsor Castle, and the apparel and tackle 
of the said ship, of the value of twelve hundred pounds, and seventy 
chests of opium, of the value of fourteen hundred pounds, in and on 
board the said ship then being, of the goods and chattels of certain 
subjects of our said lady the Queen, to the jurors aforesaid unknown, 
and then in the custody and possession of the mariners aforesaid, 
from tile care, custody and possession, and against the will of the 
mariners aforesaid, then, to wit, on the day and year last aforesaid, upon 
the high seas aforesaid, piratically, feloniously and violently did steal, 
take and carry away, against the peace of our lady the Queen, her 
crown and dignity. As to the venue and place of trials see ante^p, 25. 

By 28 H. 8, c. 15, ss, 2, piracy at common law^ i. e. rohhery on the 
high seaSy was made punishable with deaths and with loss of lands and 
goods^ in the same manner as upon an attainder for robbery on land. 
The 39 6r. 3, c. 37, s. 1, however, made offences committed within the 
jurisdiction of the Admiralty punishable in the same manner os if they 
had been committed on land. The 1 G. 4, c. 90, s. 1, extended to such 
offences the benefit of clergy, as if committed on land ; and the stat, 
7 tfe 8 6r. 4, c. 28, 8. 12, enacted, that “ all offences prosecuted in the 
High Court of Admiralty of England should, upon every first and sub- 
sequent conviction, be subject U) the same punishment, whether of death 
or otherwise, as if such offenses had been committed upon the land.'' 
See now 7 W.^&l Viet. c. 88 {post,p. 367). 

Evidence, 

Prove a robbery, and prove it to have been committed upon the 
high seas, within the jurisdiction of the Admiralty. Attend also to 
the following particulars of evidence : — 

TJpm the High 5ea«.] — The (jfFence must be proved to have been 
committed within the jurisdiction of the Court of Admiralty ; that ia, 
upon some part of the sea which is not infra corpus comitatus. See 
13 R. 2, st. 1, c. 5 ; 15 R. 2, c, 3. All rivers in this country, until 
they flow past the furthest point of land next the sea, are within the * 
jurisdiction of the courts of common law, and not of the court of 
Admiralty. See 1 Co. 175 ; 3 Inst. 113 ; 3 T, R. 315. Nor does the 
Admiralty jurisdiction extend to any haven, creek, arm of the sea, or 
other place within the body of a county ; 3 Inst. 113 ; 1 Hawk, c. 37, 

11 ; thus, where the sea*flows in between two points of land in this 
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country, a straight imaginary line being drawn from one point to the 
other, the courts of common law have jurisdiction of all offences 
committed within that line ; the court of Admiralty of all offences 
without it. See R. v. Bruce^ R. <& R. 242 : Reg, v. Cunningham^ 1 Bell^ 
C, C, 72, ante^ p, 26. But if a robbery be committed in creeks, har- 
bours, ports, etc., in foreign countries, the court of Admiralty in- 
disputably has jurisdictidn of it, and such offence is consequently 
piracy. R, v. Jemot^ Otd Bailey^ 2^th Pel), 1812, MS, On an indict- 
ment for larceny out of ’ a vessel lying in a river at Wltmpu, in China, 
the prosecutor gave no evidence as to the tide flowing or otherwise 
where the vessel lay; but the judges held that the Admiralty had 
jurisdiction, it being a place where greats ships go. R, v. Allen^ 
1 Mood, C, C, 494. As to offences committed on the coasts, the Ad- 
miralty have exclusive jurisdiction of offences committed beyond the 
low- water mark ; and, between that and the high-water mark, the 
court of Admiralty has jurisdiction of offences done upon the water 
when the tide is in ; and tl^e courts of common law of offences com- 
mitted upon the strand when the tide is out. But Bee EmUeton v. 
Brown^ 30 L,J,^ M, C,l. All the other parts of the high seas are 
indisputably withi^ the jurisdiction of the Admiralty. 

In and on Boards etc,'] — This must be proved as laid. If the name 
of the ship be unknown, it must be stated so in the indictment. (See 
ante^ p, 3^) 

In the. Peace of our Lady the Queen,] — Some evidence must be 
given of this ; for if the persons robbed be subjects of a state at 
enmity with this country, ^though, it naay perhaps be piracy, yet it 
is not cognizable as ' such in any court of Admiralty within this 
realm. 4 Imt ibi ; 2 R, 3,/. 2, See R, v. Sawyer^ R. & R. 294, 

In hodily FeaVy etc,] — This must be proved in the same manner as 
in robbery. Sir L, Jenk, xciv. 

And the said Shipy etc^ — The things stolen are proved in the same 
manner as in ordinary cases of larceny. The value is immaterial, as 
in a robbery upon land. Molloyy 64, s. 18 ; BeaweSy 231. It is said, 
that if one or more of the crew or passengers in a vessel be taken for 
the purpose of being sold as slaves, it is piracy. Molloyy 63, a. 16 ; 
and Bee 6 G. 4, c. 213. 

Of the Goods and Chattels ofy rThese must be stated to be the 
goods of a subject or subjects of this realm, or of some state in amity 
with it : and the allegation must be proved as laid. (See antCypp, 33, 
181.) 

Piraticallyy feloniously y and violently.] — The goods must be proved 
to have been taken animo furandiy as in other cases of larceny. 
Molloyy 71, «. 33. (See antCy p, 282.) And they must be proved to 
have been either taken with force and violence, or delivered to the 
pirates under the impression of that degree of fear and apprehension 
which is necessary to constitute robbery upon land. (See ante, p, 
352.) 

The taking, to be piracy, must be without authority from any 
prince or state. If a party making a capture at sea do so by the 
authority of any prince or state, it cannot considered piracy ; for 
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a nation never can be deemed pirates ; fixed domain, public revenue, 
and a certain form of government, exempt a people from that 
character. Even a capture by authority of the states of Algiers, 
Tunis, or Tripoli, cannot be treated a^ piracy. . 2 Sir L. Jenk, 790 ; 
Grot. 2, c. 18, 8. 2. Also, at common law, if a subjeict of this realm 
committed acts of hostility against i^other subject, under the autho- 
rity of a commission from a foreign prince, it wa's not piracy ; 2 Sir 
L. Jenk. 754 ; but the law has been altered ih this respect W 11 c5 12 
W. 3, c. 7, arid 18 G. 2, c. 30, a. 1. • See R. v. J^vam^ 2 Eaaly Jr. C. 798. 

If the feubjects of the .same state commit robjbery upon e^ch other, 
upon the high sea, it is piracy. If the subjects of* different states 
commit robbe^ upon each other, upon the high sea, if their lespec- 
tive states be in amity, it is piracy; if at enmity, it is not ; for it is 
a general rule, that enemies never can commit piracy on each other, 
their depredations being deemed mere acts of hostility. 1 Sir L. Jenk. 
xciv. ; 4 Irst. 154. * 

But if a commissioned ship, by mistake, capture a vessel belong- 
ing to the subjects of a friendly power, imagining it to belong to an 
enemy, aitd bring it, without damage, into port, for condemnation, that 
ib not piracy See 1 Sir L. Jenk. xciv. 

Steals tak(^ and carry away. "I — This is proved in the same manner 
as in robbery Molloy^ 04, s. 18. If persons at sea force the captain 
of a vessel to sell part of his cargo for less than its value, it is piracy. 
3 T. R. 713. See 28 H. 8, c. 15, a. 4. But if a pirate attack a vessel, 
and before le obtains possession of her, the captain, in order to 
redeem her, |ive an oath to pay a sum certain, tliis is no piracy, for 
there was no taking. Molloy^ 04, s. 18. But if there be an actual 
taking, it is piiacy, although the pirate afterwards allow the party to 
proceed on his \oyage. Sir L, Jenk. xcviii. 


PIRACY BY STATUTE. 


Statutes. 

7 W. 4 1 Viet. c. HS^8. 1.] — Repeals so much of the statutes 28 

n. 8, c. 15; \\& 12 W.% c. 7 ; 4 1, c. 11 ; 8 G. 1, c. 24-, and' 

18 (t. 2, c. 30, as relates to*ke^nishment of the crime of piracy., or of 
any offence hy any of the sak acts declared to he piracy., or of accessories 
thereto respectivdy. 

Sect. 2 — Piracy with Violecei^ — Whosoever, with intent to com- 
mit, or at the time of, or im'^ediately before, or immediately after 
committing the crime of pfrcY in respect of any ship or vessel, 
shall assault, with intent to miijer, any person being on board of or 
belonging to such ship or vesdl^ or shall stab, cut, or wound any 
such person, or unlawfully do an^act whereby the life of such person 
may be endangered, shall be gu:|j of felony, and, being convicted 
thereof, shall suffer death as a feld. 

Sect. ^--^Punishment of Piracy. j^hosoQYQr shall be convicted 
of any offence which by any of acts hereinbefore referred to 
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amounts to the crime gf piracy, and is thereby made punishable with 
dciath, shall be liable, at the disdS’etipn of the court, to be transported 
beyond the seas for the term of the natural life of such offender or 
for any term not less than fifteen years, or to be imprisoned for any 
term not exceeding three years. 

9 d 10 Viet c. 24, 3. 1.] — Recites, that in certain cases of felony the 
cowrt is not empowered hy law to award Sentence of transportation for a 
iMS'period thorn the term of the offerMcr's life or some long term of years, 
or sentence of imprisonment for any shorter term than two years ; hut 
it is desirable that some such offenders should suffer transp&tatim or 
impri^nmmt for a shorter period respectively, at the discreHon of the 
court before whi^h they are convicted; and enacts, that in all cases 
where the court is now by law empowered or required fo award a 
sentence of transp^brtation exceeding seven years, it shall be lawful 
for such court, at its discretion, to award a sentence of traispoitation 
for a term of years not less than seven years, or to award such 'sen- 
tence of imprisonment for any period not exceeding two y^ars, with 
or without hard labour, as shall to the court in its discr^ion appear 
just under all the circumstances. 


20 d 21 Viet. c. 3, s. 2 — Ante, p. 265. 

7 TF. 4 1 Viet c. 88, s. 5 — Place and Mode of Impkeonmentl — 

Where any person shall be convicted of any offence punihable under 
this act, for which imprisonment may be awarded, it sMl be lawful 
for the court to sentence the offender to be imprisoned, or impri- 
soned and kept to hard labour, in the common ga^ or house of 
correction, and also to direct that the offender slftll be kept in 
solitary confinement for any portion or portions of such imprison- 
ment, or of such imprisonment with hard labour, tl/I exceeding one 
month at any one time, and not exceeding three ^onths in any one 
year, as to thp court in its discretion shall seem ^eet. 


f 

Indictment for Piracy with VifUnfie, 

This indictment may easily be framed fronf the precedent of an in- 
dictment for piracy at common law (ante, p. by adding an allega- 
tion, “ that the defendant, with intent to corfnit [or ‘ at the time of,’ 
or, ‘ immediately before,’ or ‘ immediate/ after the committing ’] 
such piracy as aforesaid, in and upon one/. N., then and there being 
on board of [or ‘ belonging to ’] the sai^hip, feloniously did make 
an assault, with intent him the said J. ly feloniously, wilfully, and of 
his malice aforethought, to kill and mirder [or otherwise, as the 
case may be ;] and concluding against fonn of the statute, etc. 
The evidence will be the same as statcepute, p. 365, with the addition 
of the proof necessary to sustain the abf^ allegation. 

Fehny : death, j W, 4t d I Viet. / 88, s. 2. This sentence may be 
recorded. 4 G. 4, c, 48, s.l (post, Murder‘d'). The offerwe is not 
triable at any quarter sessims. 5 M'Vict. 'c, 38, s. 1 (ante,p. 93). 

As to offences made piracy by pr^<^ statutes, see ante, p. 25. As 
to pirewy by dealing in slaves, and h offence of fitting out vessels, etc., 
for the slave trade, etc., see 5 G. 4/ 113, and Reg. v. Zulueta, 1 C.d 
K. 215. 



Heceimng Stolen Goods* 

RECEIVING STdLBN GOODS. 


, Statute* 

24 c§ 25 Viet c* 96, «. 91 — Receivers may he tried as Accessories 
after the Fact^ or for substantive Whosoever shall receive 

any chattel, money, valuable -security, or other property whatsoever, 
the stealing, taking, extorting,^ obtaining, embezzling, or otherwise 
disposing whereof shall amount to a felony, either at common law or 
by virtue of this act, knowing the same to have been feloniously 
stolen, taken, extorted, obtained, embezzled or disposedibf, shall be 
^ guilty of felony, and may be indicted and convicte(>„ either as an ac- 
cessory after the fact or for a substantive felony, and, in the latter 
case, whether the principal felon shall or shall not have been pre- 
viously convicted, or shall or shall not be amenable to justice ; and 
eveiy such receiver, howsoever convicted, shall be liable, at the dis- 
cretion of the court, to be kept in penal servitude for any term not 
exceeding fourteen years, and not less than three years, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour, and with or without solitaiy confinement, and, if a male under 
the age of sixteen years, with or without whipping : provided that no 
person, howsoever tried for receiving as aforesaid, shall be liable to 
be prosecuted a second time for the same offence. 

Sect 95 — Receivers^ where principal Offence is a Misdemeanor *'] — 
Whosoever shall receive any chattel, money, valuable security, or 
other property whatsoever, the stealing, taking, obtaining, converting, 
or disposing whereof is made an indictable misdemeanor by this act, 
knowing the same to have been unlawfully stolen, taken, obtained, 
converted or disposed of, shall be guilty of a misdemeanor, and may 
be indicted and convicted thereof, whether the person guilty of the 
principal misdemeanor shall or shall not have been previously con- 
victed thereof, o^ sh^ll or s^all not be amenable to justice ; and every 
such receiver, being convicted thereof, shall be liable, at the discre- 
tion of the court, to be kept in penal servitude for any term not 
exceeding seven years, and not less than three years, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement, and, if a male under 
the age of sixteen years,.^with or without whipping. 

Sect^^ — Venue in Indictment against Receivers,] — Whosoever shall 
receive any chattel, money, valuable security, or other property 
whatsoever, knowing the same to have been feloniously or unlawfully 
stolen, taken, obtained, converted, or disposed of, may, whether 
charged as an a.ccessory after the fact to the felony, or with a sub- 
stantive felony, or with a misdemeanor only, be dealt with, indicted, 
tried, and punished, in any county or place in which he shall have or 
shall have had any such property in his possession, or in any county 
or place in which, the party guilty of the principal felony or misde- 
meanor may by law be tried; iii. the same manner as such receiver 
may be dbalt with, indicted, tried, and punished in the county or 
place where he actually deceived such property. 

Sect Joining Counts against principal Felons and Receivers?^ 
In any indictment containing a charge of feloniously stealing any 

R 5 



870 Receiving Stolen Ooods. 

jjroperty, it ehall be lawful to add a count, or several counts, for 
feloniously receiving the same, or any part or parts thereof, knowing 
the same to have been stolen ; and in any indictment for feloniously 
receiving any property knowing it to^ have been stolen, it shall be 
lawful to add a count for feloniously stealing the same ; and where 
any such indictment shall have been preferred and found against any 
person, the prosecutor shall not be put to his election, but it shall be 
lawful for the jury who shall ^ the same to find a verdict of guilty, 
either of stealing the ^property, or of receiving the same, or any part 
or parts thereof, knowing the same to have been stolen ; and if such 
indictment shall have been preferred and found against two or more 
persons, it shall be lawfiil fdr the juiy who shall try the same to find 
all or any or the said persons guilty either of stealing the property, 
or of receiving the same, or any part or parts thereof, knowing the 
same to have been stolen, or to find one or more of the said persons 
guilty of stealing the property, and the other or others of them guilty 
of receiving the same or any part or parts thereof, knowing the same 
to have been stolen. 

.Sect 94 — Conviction for separate^ mi Indictment for joints receiving, 
— If upon the trial of two or more persons indicted for jointly re- 
ceiving any property, it shall be proved that one or more of such 
persons separately received any part of such property, it shall be law- 
ful for the jury to convict upon such indictment such of the said per- 
sons as shall be proved to have received any part of such property. 

Sect 93 — Several Counts against separate Beceivers."] — Whenever 
any property whatsoever shall have been stolen, taken, extorted, ob- 
tained, embezzled, or otherwise disposed of, in such a manner as to 
amount to a felony, either at common law or by virtue of this act, any 
number of receivers at different times of such property, or of any part 
or parts thereof, may be charged with substantive felonies in the same 
indictment, and may be tried together, notwithstanding that the 
principal felon shall not be included in the same indictment, or shall 
not be in custody, or amenable to justice.® 


Indictment against a Receiver of Stolen Goods as for a substantive 
Felony. 

Commencement as ante^p, 270] — one silver tankard, (“ chattel^ money ^ 
valuable security^ or other property whatsoever^') of the goods and 
chattels of one J. N., before then feloniously stolen, taken, and car- 
ried away, feloniously did receive and have, he the said J. S. then 
well knowing the said goods and chattels to have been feloniously 
stolen, taken, and carried away, against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Any number of receivers at different 
times of stolen property may now he ch<Arged with substantive felonies in 
the same indictment : 24 & ^5 Viet. c. 96, 93. And where the indict- 

ment emtains several counts for larceny^ describing the goods stolen as 
the property of different perspns, it rnd^ contain the like rmmber of 
counts^ with the same variations^ for receiving the same goods. Reg. v. 
Beetony 1 Den. C, C. 416. It is not necessary to state by whom the 
principal felony was committed; R. v. Jervis^ 6 C. P. 166 ; and^ if 
stated^ it is not necessary to aver that the principal has not been con- 
victed. R, V. Baxter^ 5 T. R. 83. 
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If it he alleged in the indtctnpent that the principal felony woe com- 
mitted hy A. B.^ itmmt he proved that A* B, committed the felony^ other- 
wise the receiver must he acquitted^ unless the variance he amended, R, 
V. Woodford^ \ M, & Roh, 384. 'If however^ the indictment state the 
larceny to have been committed hy some persons to the jurors unknown^ 
it is no ohjecUon that the grand jury at the sank assizes find a hill for 
the principal felmy against J. S, R. V. Bush, R, <& R, 372. An 
indictment charging that a certain evil-disposed person fehniomly stole 
certain goods, and that C. D. and E, F. feloniously received the said 
goods, hnowing them to he stolen, was holden good against the receivers, 
as for a substantive felmy. R. v. Caspar^ 2 Mood. C. C. 101 C.dbP. 
289. The defendant may he convicted both m a count charging him as 
accessory before the fact and m a count for receiving : Rej. v. Hughes, 

1 Bell, C. C. 242. And where the first count of the indictment charged 
the defendant with stealing certain goods, and the secmd with receiving 
“ the goods and chattels aforesaid ‘so as aforesaid feloniously stolen," it 
was held that a cmviction m the latter count was good, the words *^so as 
aforesaidfehniously stolen" being immaterial. Reg. v. Huntley, \ Bell, 
C. C. 238. As to the venue, see ante,p. 30 ; Reg. v. Martin, 1 Den. (7. C, 
398 ; 2 C.d: K. 950 ; and Reg. v. Cryer, 1 Dears. & B. C. C. 324 ; Id, 

Felony ; penal servitude for not more than fourteen nor less thqn three 
years, or imprismment not exceeding two years, with or without hard 
labour, and with or without solitary confinement, {such confinement not 
exceeding one month at any one time, nor three months in any one year, 
24 d: 25 Viet. c. 96, s. 119, ante,p. 265) ; and, if a male under sixteen 
years of age, with or without whipping. 24 & 25 Viet. c. 96, s. 91. 

The statute extends to “ chattels, mmey, valuable securities {see ante., 

р. 315), and other property whatsoever;" and the receiver, or receivers 
may be indicted and cmvicted as an accessory or accessories after the 
fact, or for a substantive felony, whether the principal be or be not cm- 
victed, or be or be not amenable to justice. 24 & 25 Viet. c. 96, ss. 91, 
93. Buying or receiving goods stolen from a ship or vessel on the river 
Thames, knowing the same to be stolen, is punishable with transportation 
for fifteen years. 2 G. % c. 28, s. 12. See R. v. Wyer, 2 T. R. 77 ; 

1 (fhit. Bum. 35. Buying or receiving anchors, goods, etc., weighed up, 
is a misdemeanor punishable ao such, or hy transportation for seven 
years {now by penal servitude for four years). 1 2 G.^,c. 75, s. 11 ; 

1 cfe 2 6?. 4, c. 76; 16 & 17 Viet. c.99. 

It may be usef ul to mention in this place, that the owner, prosecuting 
the receiver or thief to cmvictim, is entitled to restitution of his property, 
except in the case of a valuable security bon^ fide paid or transferrm, 
if a negotiable security, for a valuable emsideratim. 24 & 25 Viet, 

с. 96, s. 100 {post). As to the purchasing or receiving of materials or 
tools embezzled by persons emptied in the woollen, worsted, linen, cottm, 
flax, mohair, or silk manufactures, see 6 d 7 Viet. c. 40, ss. 4, 5, 11* 

Evidence. 

Prove a larceny of the goods mentioned in the indictment, as 
directed ante, p. 271 et seq:, for which purpose the principal felon is a 
competent witness, and indeed to prove the whole case. R. v. Has- 
lam, 1 Leach, 418. But the confession of the principal (unless made 
in the presence of and assented to by the receiver ; Reg. v. Cox, 1 F,. 
ds F. 90) is not admissible evidence against the receiver for any pur- 
pose. R. V. Turner, 1 Mood. C. C. 347. A conviction of the principal 
for embezzlement is sufficient to warrant a conviction of the receiver, 
by virtue of the express words of 24 db 25 Viet, c, 96, s, 91. See Reg, v. 
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Frampton^ 1 Dears, & B, C, C, 585. It is competent to the defend- 
ant to disprove the guilt of th% principal. Fast, 365. 

Having proved the larceny, you. must prove the goods stolen to 
have been received by the defendant. And though there be proof of 
a criminal intent to receive, and a Jcnowledge that the goods were 
stolen, if the exclusive possession still remain in the thief, a conviction 
for receiving cannot be sustained. Reg. v. Wiley^ 2 Den. C. C. 37. 
So, a principal m the first degree, partieeps criminis, cannot at the 
same time be treated as a receiver. Reg. w. Perkins, 2 Den. C. C. 459. 
But a person having a possession with the thief may be convicted 
as a receiver. Reg. v. Smith, Dears. C. C. 494. Before the stal. 14 

15 Viet. c. 100, 8. 14, if two defendants were indicted jointly for 
receiving, a joint act of receiving must have been proved, in . order to 
convict both. R. v. Messingham, 1 Mood. C. C. 257. See R. v. Archer, 
Id. 143 : Reg. v. Parr, 2 M. & Roh. 346 : Reg. v. Matthews, 1 Den: 
C. C. 596 : Reg. v. Dovey, 2 Den. C. C. 86 : but this is now amended 
by the above section, which enables the jury, on the trial of an indict^ 
ment against two or more persons for jointly receiving any property, 
if it be proved that one or more of such persons separately received 
any part of such property, to convict them separately of receiving 
such property. Where A., knowing that goods had been stolen, 
directed B., his servant, to receive them into his premises, and B., in 
pursuance of that direction, afterwards received them in A.’s absence, 
B. also knowing that they had been stolen, they were held to be indict- 
able jointly. Reg. V. Pair, ^ M.& Rob. 346. Proof that the goods 
were found in the defendant’s possession is good presumptive evidence 
of the fact ; or it may be proved by the principal felon. If it be 
proved that* the defendant not only received the articles, but also 
assisted in stealing them, he may still be convicted, provided some 
other person assisted in the theft ; because the stealing and receiving 
are both felonious, and a theft by several is a theft by each. See R. 
V. Dyer, 2 East, P. C. 767 : R. v. Attwell, Id. 708 {ante,p. 4). The 
actual manual possession or touch of the goods by the defendant, 
however, is not necessary to the completion of the offence of receiv- 
ing ; it is sufficient if they are in the actual possession of a person 
over whom the defendant has a control, so that they would be forth- 
.coming if he ordered it. Reg. v. Smith, Dears. C. C. 494. Where three 
persons were charged with larceny, and two others as accessories, in 
separately receiving portions of the stolen goods : and the indictment 
contaiuea also two other counts, each of them charging one of the 
receivers separately with a substantive felony, in separately receiving 
a portion of the stolen goods, it was ruled that, though the principals 
were acquitted, the receivers might be convicted on the last two 
counts of the indictment. Reg. v. Pulham, C, & P. 280. See Reg. 
v. Hayes, 2 M. & Roh. 156. Husband and wife were indicted jointly 
for receiving. The jury found both guilty, and found also that the 
wife received the goods without the control or knowledge of the hus- 
band, and apart from him, and that “ he afterwards adopted his wife’s 
receipt.” It was held that this finding did not warrant the conviction 
of the husband. Reg. v. Dring, 1 Dears, S B. C. C. 329. 

And lastly, it must be proved that the defendant, at the time he re- 
ceived or bought the goods, knew them to be stolen. This is proved, 
either directly, by the evidence of the principal felon, or circumstan- 
tially, by proving that the defendant bought them very much under 
their value, 1 Hale, 619, or denied their being in his possession, or the 
lik^ And, to show a guilty knowledge, other instances of receiving 
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goods of the prosecutor, from the same person, may, it seems, he 
proved ; R, v. Dunn^ 1 Mood, C. C, l|t6 ; even though they be the 
subject of other indictments, and antecedent to the receiving in ques- 
tion. R, V. Davia^ % C, d P, 177. So, evidence that on various 
former occasion^ portions of the commodity stolen had been missed by 
the prosecutor, and that the defendants, the alleged thief and receiver, 
had after such occasions been found selling such a commodity, and 
that which was sold on the last of these occasions being identified as 
part of that missed by the prosecutor, was held admissible in proof of 
the guilty knowledge. Reg. v. Nicholls^ d F. d F, 51. See^ how- 
ever^ Reg. V. Oddy^ 2 Dm. C. C. 264, ante, p. 193. A boy stole a 
chattel from his master, and after it had been taken from him in his 
master’s presence, it was, with the master’s consent, restored to him 
again, in order that he might sell it to the defendant, to whom he had 
been in the habit of selling similar stolen articles. He accordingly 
sold it to the defendant, who, being indicted for feloniously receiving 
it of an evil-disposed person, knowing it to be stolen, was convicted, 
and, notwithstanding objection made, sentenced. R. v. Lyons, C. d 
Mar. 217. But this case has since been held not to be law, and a de- 
fendant not to be liable to conviction under such circumstances, inas- 
much as at the time of the receipt the goods are not atolm goods. 
Reg. V. Dolan, Dears. C. C. 463. 

A. and B. were indicted, the one for stealing, the other for receiv- 
ing, six notes of 100/. each. A. stole thtf notes, changed them into 
notes of 20/. each, some of which he gave to B. ; and it was holden 
that B. could not be convicted, for he did not receive the notes that 
were stolen. R. v. Walkley, 4t C. d P. 132. Therefore, if the goods 
stolen' have been altered between the time of the larceny and that of 
the receipt, so as to pass under a new denomination, the indictment 
should correspond with the fact. And where the principal was in- 
dicted for sheep- stealing, and the accessory charged with receiving 
“ twenty pounds of mutton, parcel of the goods,” etc., it was holden 
good. R. V. Cowell, 2 East, jP^ C. 617, 781. 


Indictment against a Receiver where the principal Offence is a 
Misdemeamr, 

Commencement as ante, p. 270] — one silver tankard (“ any chattel, 
money, valuable security, or other prfyperty v)hatsoever"), of the goods 
and chattels of J. N., then lately before unlawfully, knowingly, and 
designedly obtained (“ stolen, taken, obtained, converted, or disposed of') 
from the said J. N. by false pretences unlawfully did receive and have, 
he the said J. S. then well knowing the said goods and chattels to have 
been unlawfully, knowingly, and designedly obtained from the said J, N. 
by false pretences ; against the fonn of the statute in such case made 
and provided, and against tho peace of our lady the Queen, her crown 
and dignity. The indictment must allege the goods to have been obUiined 
by false pretences, and known to have been so; it is not enough to allege 
them to have been “ unlawfully obtained, takm, and carried awayP 
Reg. V. Wilson, 2 Mood. C. C. 62. The vmue may be laid as in the 
last case. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years, or imprisonmmt not exceeding two years, with or without 
hard labour, and with or without solitary confinemmt (such confinemmt 
Twt exceeding me month at any one time, nor three months in^any one 
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yi^r / 24 cfe 25 Viet, c. 96, s, 119, ante^ p, 265) ; emd^ if a male under 
sixteen years of age^ with or with^t whipping , — 24 & 25 Viet, c, 96, s, 95, 
The statute extends to “ chawds^ money ^ valuable securities^ and other 
pftoperty whatsoever^' the stealing^ etc,^ whereof is a misdemeanor j and. 
the receiver may be indicted and convicted^ whether the principal shall 
or shall not have been previously convicted^ or shall or shall not be 
amenable to justice, 24 <& 25 Viet, c. 96^ s, 95, 

Evidence, 

Prove the principal offence, and the receipt and guilty knowledge 
of the defendant, as in the last case. 


Indictment against the Principal and Receiver jointly , 

After the comlusion of the indictment against the principal,, continue 
it in the same paragraph,, thus ;] — and the jurors aforesaid, upon their 
oath aforesaid, do further present, that J. S. afterwards, to wit, on the 
first day of June, in the year aforesaid,^ the goods and chattels afore- 
said, {^'‘chattels,, money,, valuable security,, or other goods whatsoever"), 
so as aforesaid feloniously stolen, taken, and carried away, feloniously 
did receive and have, he the said J. S. then well knowing the said 
goods and chattels to have been feloniously stolen, taken, and carried 
away, against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 

Receivers, where the stealing is felony by common law or by stat, 
24 25 Viet, c, 96, may he indicted as accessories after the fact, and 

are punishable with penal servitude for not more than fourteen and not 
less than three years, or imprisonment not exceeding two years, with or 
without hard labour, and with or without solitary confinement (^such 
confinement not exceeding one month at any one time, nor three months 
in any one year j 24 <§ 25 Viet, c, 96, s, 119, ante, p, 265) ; and, if a 
male under sixteen years of age, with *or without whipping, 24 db 25 
Viet, c, 96, s, 91. 

Evidence, 

Prove the larceny, as directed ante, p, 271 et seq,, and prove the 
offence against the receiver, as directed under the last precedent but 
one. 


Indictment against the Receiver as Accessory, the Principal 
having been convicted, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit [“ gX the general sessions of the 
delivery of the gaol of,” etc., etc . — so continuing the caption of the 
former indictment — “ it was presented, 0 that one J. T.” etc,, continuing 
the indictment to the end / reciting it however in the past arid nat in the 
present tense'] : upon which said indictment the said J. T., at the 
session of gaol delivery aforesaid, was duly convicted of the felony 
and larceny aforesaid. And the jurors aforesaid, upon their oath 
aforesaid, do further present, that J. S., after the committing of the 
said larceny and felony as aforesaid, to wit, on the first day of June, 
in the year last aforesaid [e<c., as in the last precedent, from the 
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Evidence. * 

Give in evidence an examined copjlof the record of the conviction 
of the principal, or a certificate thereof under the hand of the proper 
officer, pursuant to 14 <& 15 Viet c. 99, «. 13 (omte, p. 212 ; see also 
24 & 25 Viet c. 96, s. 116, ante^ p. 263), as proof of his conviction, 
and of the commission of the larceny. It is not necessary that it 
should appear from the record that the principal was attainted ; if it 
appear that he was convicted, it is sufficient. B. v. Baldwin, 3 Camp. 
265 : R. V. Hyman, 2 East, P. C. 782 ; 7 (r. 4, c. 6^ 8. 11. And 
although the record be erroneous, it fs good evidence against the 
accessory, until reversed. R. v. Baldwin, 3 Camp. 265 ; R.&R. 241. 

After thus proving the larceny and conviction, prove the offence of 
r'eceiving the stolen property, as directed ante, p. 372. 


RECEIVING STOLEN LETTERS, ETC. 

Statute. 

7 IT. 4 1 Viet c. 36, 8. 30.] — Enacts, that every person who shall 

receive any post-letter or post letter-bag, or any chattel or money, or 
valuable security, the stealing, or taking, or embezzling, or secreting 
whereof, shall amount to a felony under the post-office acts {see ante, 
p. 318), knowing the same ,to have been feloniously stolen, taken, 
embezzled, or secreted, and to have been sent or to have been intended 
to be sent by the post, shall be guilty of felony, and may be indicted 
and convicted either as an accessory after the fact, or for a substantive 
felony, and in the lattercasc, whether the principal felon shall or shall 
not have been previously convicted, or shall or shall not be amenable 
to justice ; and every such receiver, however convicted, shall be liable 
to be transported beyond the seas for life. See 7 Viet c. 36, 

8. 41 (a7ite, p. 320). 


Indictment against a Receiver of stolen Letters, etc., as for a 
substantive Felony. 

Commencement as ante, p. 270] — one post-letter (“ any post-letter 
or post letter-hag, or any (Mattel or money, or valuable security f etc.) 
the property of the postmaster-general, before then from and out of a 
certain post letter-bag feloniously stolen, taken and carried away, [oa 
the case may he {see ante, p. 318),] (“ stolen, taken, embezzled, and 
secreted, '') felonious did receive and have, he the said J.'S. then well 
knowing the same post-letter to have been feloniously stolen, taken, 
and carried away, from and out of the said post letter-bag as aforesaid, 
and to have been sent (“ sent or intended to be sent ”) by the post : 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
As to the venue, see ante,p. 21. The property may he laid in thepost'- 
master-general, and it is not necessary to allege or prove any value. 
{See ante, p. 319.) ^ 

Felcmy : penal servitude for life or for not less than three years, or 
imprisonment not exceeding four years / 7 TF. 4 efi 1 Viet, a, 36, ss. 30, 
41 {ante, p, 320) ; 20 S 21 Viet. c. 3, s. 2 {ante, p. 264), with or without 
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hard kibow^ and with or without solitary confinement^ 7 WAdl Viet 
C , 36, s, 42 (antCy p, 320), such confinement not exceeding one month at 
any cm Ume^ nor three months in any one year. 7 WAdbl Viet c, 90, 

0 . 5 . 

Evidence, 

Prove the felony as directed ante, p. 323 ; then prove the receipt 
imd guilty knowledge, as directed ante^ p. 372 ; and also prove that 
the defendant, at the time he received the letter, etc., knew that it had 
been sent, or ikhat it was in^pnded to have been sent, bv the post. 
This may be shown by the post-mark on the letter, or by the contents 
of the letter, if brought to the defendant’s knowledge, or by other 
circumstances from which it may be inferred. {See ante^p. 186.) 


Sect. 2. 

EMBEZZLEMENT. 


BY CLERKS OR SERVANTS. 


Statute. 

24 & 25 Viet c. 96, s. 67.] — ^Whosoever, being a clerk or servant, 
or being employed for the purpose or in the capacity of a clerk or 
servant, shall fraudulently embezzle any chattel, money, or valuable 
security which shall be delivered to or received or taken into pos- 
session by him for or in the name or on the account of his master or 
employer, or any part thereof, shall be deemed to have feloniously 
stolen the same from his master or employer, although such chattel, 
money, or security was not received into the possession of such 
master or employer, otherwise than by the actual possession of his 
clerk, servant, or other person so employed : and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen years and not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement, and, if a male under sixteen years of age, with or without 
whipping. 

.. Sect Tlr-^JPorm of Indictment']--¥or preventing difficulties in the 
prosecution of offenders in any case of embezzlement, fraudulent 
application, or disposition {see s. 70) hereiflbefore mentioned, it shall 
be lawful to charge in the indictment, and proceed against the 
offender for, any number of distinct acts of embezzlem*ent, not exceed- 
ing three, which may have been committed by him against the same 
master or employer, within the space of six months from the first to 
the last of such acts ; and in every such indictment, where the 
offence shall relate to any money or any valuable security, it shall be 
sufficient to allege the embezzlement, etc. to be of money, without 
specifying any particular coin or valuable security ; and such allega- 
tion, so far as regards the description of the property, shall be sustained, 
if the offender shall be proved to have embezzled, etc. any amount, 
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although the particular species of coin or valuable security of which 
such amount was composed shall not be proved ; or if he shall be 
proved to have embezzled, etc. any piece of coin or any valuable 
security, or any portion of the value thereof, although such piece of 
coin or valuable security may have been delivered to him in order 
that some part of the value thereof should be returned to the party 
delivering the same, or to some other person, and such part shall have 
been returned accordingly. 

Sect 72 — Person indicted not to he acquitted if Larceny he proved^ 
and vice versS.] — If upon the trial of any person indicted for embezzle* 
ment, or fraudulent application or disposition as aforesaid, it shall be 
proved that he took the property in question in any. such manner as 
to amount in law to larceny, he shall not by reason thereof be entitled 
to be acquitted, but the juiy shall be at liberty to return as their 
verdict that such person is not guilty of embezzlement, etc., but is 
guilty of siipple larceny, or of larceny, as a clerk, servant, or person 
employed for the purpose or in the capacity of a clerk or servant .... 
as the case may be, and thereupon such person shall be liable to be 
punished in the same manner as if he had been con\'icted upon an 
indictment for such larceny ; and if upon the trial of any person 
indicted for larceny it shall be proved that he took the property in 
question in any such manner as to amount in law to embezzlement, 
or fraudulent application or disposition, as aforesaid, he shall not by 
reason thereof be entitled to be acquitted, but the jury shall be at 
liberty to return as their verdict that such person is not guilty of 
larceny, but is guilty of embezzlement, etc., and thereupon such 
person shall be liable to be punished in the same manner as if he had 
been convicted upon an indictment for such embezzlement, etc. ; and 
no person so tried for embezzlement, etc., or larceny as aforesaid shall 
be liable to be afterwards prosecuted for larceny or embezzlement, 
etc. upon the same facts. 

14 & 15 Viet c. 100, 8, 5 — Indictment^ — Ante^p, 259. 

Sect 18 — Indictment — Coin and Bank-notes,'] — Ante^ p. 260. 

Indictment 

Central Criminal Court, to wit : The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of June, in the 
year of our Lord , being then employed as clerk (“ clerh or ser- 

vant^ or any person employed for that purpose^ or in the capacity of a 
clerk or servant") to J. N. did then, and whilst he was so employed as 
aforesaid, receive and take into his posses|ion certain money (“ chattely 
money y or valuable security") to a large amount, to wit, to ;the amount 
of ten pounds, for and in the name and on the account of the said 
J. N., his master {master or employer)^ and the said money then 
fraudulently and feloniously did embezzle ; and so the jurors aforesaid, 
upon their oath ^.foresaid, do say, that the said J. S., in manner and 
form aforesaid, the said money, the property of the said J. N., his said 
master, from the said J. N. feloniously did steal, take, and carry away ; 
against the form of the statute in such case made and proviaed, and 
against the peace of our lady the Queen, her crown and dignity. 
If the defendant has been guilty of other acts of embezzlement within 
the pe/riod of six monihsy the following count may be added : — ^And 
the jurors aforesaid, upon their oath aforesaid, do further present, 
that the said J. S. afterwards, and within six months from tne time 
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of the committing of the said offence in the first count of this indict- . 

ment charged and stated, to wit, on the day of , in the year 

aforesaid, being then employed as clerk to the said J. N., did then, 
and whilst he was so employed as aforesaid, receive and take into his 
possession certain other money to a large amount, to wit, to the 
amount of ten pounds, for and in the name and on the account of 
the said J. N., his said master, and the said last-mentioned money 
then, and within the said six months, fraudulently and ieloniously 
did embezzle ; and so, etc., as in the first count to the end. Add 
a count for larceny hy the defendant as cleric^ and for a simple 
larceny. R. v. Johnson^ 3 M. & Sel. 549. Any number of actSy not 
exceeding three.^ committed against the same master within six calendar 
months from the first to the last of such acts, may he chctrged in the in- 
dictment. 24 & 25 Viet. c. 96, s. 71. And the proper course is to cJyarge 
them in separate counts. Reg. v. Purchase, C. & Mar. 617. The, in- 
dictment must show hy expi'ess words that the different sums were em- 
bezzled within the six months. Id. : Reg. v. Noake, 2 fi. cC* K. 620. 
Before the recent statutes it wOjS necessary, in all cases of embezzlement, 
to state specifically in the indictment some article embezzled. R. v. 
Fumeaux, R. <& R. 335 : R. v. Flower, 8 D. & 512 : R. v. Tyers, 

R. <Ss R. 402. But now, in every case (except where the offence relates 
to a chattel, which must be described as in an indictment for larceny^ it 
is sufficient to allege the embezzlement to be of money, without specifying 
any particular coin or valuable security ; 24 & 25 Viet. c. 96, s. 71 ; 
nor is it necessary that the exact amount or value of the thing em- 
bezzled should be stated; R. v, Carson, R. & R. 303 ; and in the case 
of embezzlement of money or bank-notes, the indictment is sustained by 
proof that the offender embezzled any piece of coin or any bank-note, or 
any portion of the value thereof, although such piece of coin or bank- 
note may have been delivered to him in order that some part of the value 
thereof should be returned to the party delivering the same, or to any 
other person, and such part shall have been returned accordingly, 24 & 
25 Viet, c. 96, s. 71 ; 14 15 Viet. c. 100, s. 18. The indictment must 

allege the goods, etc., embezzled to be the property of the master ; R. v. 
MGregor, 3 Bos.&P. 106 ; R. R.T^: R. v. Beacall, 1 Mood. C. C. 
15 ; and it has been said that it must show that the defendant was ser- 
vant, etc., at the time. R. v. SomerUm, 1 B. & C. 463 : see, however, 
Reg. V. Lovell, 2M. & Rob. 236 ; post, p. 386. It is usual and pru- 
dent to state that the defendant feloniously did embezzle, etc. / but it is 
not absolutely necessary, if the conclusion state that he feloniously stole, 
R, V. Orighton, R. & R. 62. It is not necessary to state from whom the 
money, etc. was received. R. v, Beaoall, 1 C. & P. 454. But as this 
may operate as a hardship twon the prisoner, the judge before whom he 
is to he tried will, upon apjmcation, order the prosecutor to furnish the 
prisoner 'tvilh a particular of the charge. R. v. Bootyman, h C.& P. 
300 : R. v. Hodgson, Z C.& P. 422. As to the venue, see ante, p. 29, 
arid Reg. v. Murdock, 2 Den. C. C. 298. 

Declared to be larceny, and punishable with penah servitude for not 
more than fourteen nor less tluin three years, or by imprisonment for 
any term not exceeding two years, with or without hard labour, and with 
or without solitary confinement (such confinement not exceeding one 
month at any one time, nor three months in any one year, 24 25 Viet, 

c. 96, s. 119 (ante, p. 265) ; and, if a male under sixteen years of age, 
•with or •without whipping. 24 <& 25 Viet. c. 96, s. 67. 

J[f it he proved that the defendant took the property in question in any 
such manner as to amount in law to larceny, he is not by reason thereof 
entitled to he acquitted, hut the jury may return as their verdict that he 
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is not guilty of emhe&slement^ hut is guilty of simple larceny^ or of 
larceny as a cleric^ servant^ etc,, and thereupon he is liable to he punished 
ae for mh larceny, 24 <& 25 Vkt c, 96 , b, 72 . 

As to embezzlement by officers and servants of the Bank of England 
or <f Ireland, see 24 & 25 Vkt, c, 96, s, 73 ; B, v. Aslett, R, cfc i2. 67 : 
R, V. Bakewell, R, d R, 35 ; by officers and servants of the South Sea 
Company, see 24 G, 2, c, 11 ^ s. 3, and 4 d 5 Vkt, c. 56, s. 1. As to 
embezzlement and fraudulent applkatim or disposition by persons in the 
puhlk service or in the police, see 24 d 25 Vkt, c, 69, S8,10, 71, and 
Reg, V. Lovell, ^ M,d Rob, 236 : Reg, v. Moah, Dears, C, C, 626. 
As to. embezzlement of letters, etc, by servants of the post office, see 7 
W,4dl Vi§t, c. 36, s, 26 (ante, p, 318). And see R, v. Pooley, R, 
d R, 12 : R. V, Ellins, Id, 188 : R, v. Ranson, Id, 232 : R. v. Plumer, 
R, d R, 264 : R, v. Sharpe, 1 Mood, C, C, 125 : Reg, v. Townsend, 
C, d Mar. 178. As to embezzlement of naval and military stores, see 
post, Part //,, Sect, 6 ; and as to embezzlement from Chelsea Hospital, 
see 7 G, 4, c. 16 ; from Greenwich Hospital, 54 G, 3, c. 110 ; and 10 
G, 4, c, 26 ; from poorhouses, 55 G, 3, c, 137 ; and from warehouses, 
through the misconduct of custom-house officers, 16 d 17 Vkt. c, 107, 
8, 95. As to embezzlement by clerks and other officers of joint-stock 
banldng companies, see 7 6r. 4, c. 46 ; 1 2 Vkt, c. 96 : Reg, v. 

Atkinson, 2 Mood, C, O. 278 ; C, d Mar, 525 : and Reg, v. Pritchard, 
30 L, J,, M, (7. 169 ; 1 Leigh d Gave, C, C, 34 (ante, p, 37). As to 
embezzlement of materials, tools, etc,, by persons employed in the woollen, 
linen, ^tton, flax, mohair, or silk manufacture, see 6 d 7 Vkt. c, 40, 
88, 2, * 11. 

Evidence. 

Prove that the defendant, at the time he received the chattel, 
money, or valuable security, was clerk or servant to J. N., or em- 
ployed for the purpose or in the capacity of a clerk or servant as 
stated in the indictment. A female servant is within the meaning of 
the act. R, v. S7nith, R, d R. 267. So is an apprentice, though 
under age. R, v. Mellish, R. d R, 80. The statute is not confined 
to the clerks and servants of persons in trade, but extends to the 
clerks and servants of all persons whomsoever, if they be employed 
to receive money, etc. ; and therefore a person employed as accountant 
and treasurer to the overieers of the poor, whose duty it is to receive 
and pay moneys receivable and payable to them, is a clerk and ser- 
vant within the statute. R, v. Squire, R, d R, 349. See Reg, v. 
Townsend, 1 Den. C. C. 167 ; 2 C. d K. 168 : Reg, v. Adey, 1 Den. 
C. C. 578. A collector of poor and other rates within the parish of 
St. Paul, Covent Garden, was held to be rightly described as servant 
to the committee of management of the affairs of that parish (ap- 
pointed under the stat. 10 G. 4, c. 87), though he was elected by the 
vestrymen of the parish. Reg. v. Callahan, 8. C, d P. 154. See 
now 12 d 13 Vkt. c. 106, s, 15. So, a clerk of a savings-bank was 
held to be properly described as clerk to the trustees, though elected 
by the managers. R. v. Jenson, 1 Mood, C, C, 434. The mode by 
which the defendant is remunerated for his service is immaterial. 
Where a defendant, who was employed as a master of a barge, to 
carry out and sell coals, and was allowed a portion of the profits, after 
deducting the price of the coals at the collieiy, for his labour, took a 
quantity of coals, sold them, received the price, and absconded with 
the money ; it was hol,den by a majority of th^udges, that he was 
a servant within the meaning of the act. R. v. HartUy, R. d R. 139. 
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So, where the defendant was employed as a traveller to take orders 
and collect money, was paid by a per-centage upon the orders he got, 
paid his own expenses, did not live with the prosecutors, and was 
employed as traveller by other persons also ; he was holden to be 
a clerk to the prosecutors, within the meaning of the act. R, v. Cbrr, 
i?. & R, 198 : R. V. Hoggins^ Id, 145 ; see Reg, v. Tite^ 30 L. J.^ M. C. 
142 ; 1 Leigh d Cave^ C. C, 29. But where the prosecutors, manure 
manufacturers, engaged the defendant, who kept a refreshment house 
at B., to get orders for the manure, on which orders they supplied it 
from their stores ; the defendant was to collect the money, and pay 
it over to them, and send a weekly account, and was called agent 
for the B. district : “ he was to go through the countytand see the 
farmers, and get orders, and to be continually during the season 
among the farmers subsequently the prosecutors sent large quan- 
tities of manure to stores at B., which were under the defendant’s 
control, who took them in his own name, and paid the rent for them, 
being repaid such rent by the prosecutors when their accounts were 
adjusted ; and the defendant signed a proposal to a guarantee society 
to insure the prosecutors, which stated that his salary was 1^. a 
year, besides commission, which was estimated at 65Z. a year ; and 
the prosecutors deposed that at this time they had agreed to give the 
salary of IZ. a year : the defendant was held to be an agent, and not 
a servant within the statute. Reg. v. Walker^ 1 Dears. & B. C. C. 
600. So, where the defendant was employed to obtain orders for 
the sale of iron manufactured by the prosecutors, and was to^jceive 
a commission on the orders he got ; it being his duty to account to 
the prosecutors for all money he should receive, but it was not ex- 

E ressly found to be his duty to receive money ; ho was held not to 
e a clerk or servant, etc. within the statute. Reg. v. 30 L. J.y 
M, C. 81 ; 1 Leigh d Cave^ C, C. 13. The defendant entered into 
an agreement with the prosecutor, whereby he undertook to take 
charge of the prosecutor’s glebe-land, his wife undertaking the dairy 
and poultry, at 15^. a week, till Michaelmas, 1850, and afterwards 
at a salary of 25/. a year, and a third of the clear annual profits, 
after all expenses of rent, rates, labour, and interest on capital, 
etc., were paid, on a fair valuation, made from Michaelmas to 
Michaelmas ; three months’ notice on either side to be given, at 
the expiration of which time a cottage, which was to be occupied by 
the defendant as bailiff, in addition to his salary, was to be vacated. 
It was held that this was not a contract of partnership, but an agree- 
ment for the hire of the defendant as a labourer : and that he was 
rightly convicted of embezzlement, in fraudulently denying the receipt 
of moneys which he had received for and on account of the prose- 
cutor, though such denial was after Michaelmas, the period agreed on 
for the valuation to be made and the profits ascertained. Reg. v. 
Wortley^ 2 Den. C. C. 333. It is not necessary that the employment 
should be permanent ; if it be only oocasidnal, it will be sufficient. 
Where the prosecutor, having agreed to let the defendant carry out 
parcels when he had nothing else to do, for which the prosecutor was 
to pay him what he pleased, gave him an order to receive two pounds, 
which he received and embezzled, he was holden to be a servant 
within the meaning of the act. R. v. Spencer^ R. d R. 299. See R. v. 
Smith, Id. 616. And where a drover, who was employed to drive 
two cows to a purchaser, and receive the purchase-money, embezzled 
it, he was holden to be a servant within the meaning of the act. R. v. 
Hughes, 1 Mood. C. C. 370. But where the treasurer of a charitable 
institution, in his individual capacity directed the defendant (who 
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was the schoolmaster of the charity school, appointed by a committee 
of which the treasurer was a member, and whose sole duty was con- 
fined to the instruction of the children) in one single instance to 
receive a voluntary contribution, for which he was to have no remu- 
neration ; it was holden that he was not a clerk or servant, or person 
employed for the purpose or in the capacity of a clerk or servant. 
R, V. "Nettleton^ 1 Mood, C. C. 259. A member of, and secretary to, 
a society, who fraudulently withheld money received from a member, 
to be paid over to the trustees, was held to be guilty of embezzle- 
ment, and to be properly described as the clerk and servant of the 
trustees, and the money to be properly stated as their property, 
although the money ought, in the ordinary course, to have been 
received by the steward, and although the articles of the society 
were*not enrolled, and the society was not conducted strictly ac- 
cording to the act of parliament. R. v. Hall, 1 Mood. C. C. 474 : Reg. 
V. Miller, 2 Mood. C. C. 249. But a person cannot be convicted of 
embezzlement asiclerk and servant to a society which, in consequence 
of administering an unlawful oath to its members, is an unlawful 
combination and confederacy within the stat. 37 G. 3, c. 123, and 57 
G. 3, c. 19 : Reg. v. Hunt, \ C. & P. 642. A prisoner, who had been 
employed sometimes as a regular labourer, sometimes as a roundsman 
for a day at a time, and had on several occasions been sent to a 
banker’s to receive the amount of cheques, was sent to the banker’s 
with a cheque for payment, for which he was to receive Gd, he not 
being in the prosecutor’s employment at the time ; he received the 
money for the cheque, and embezzled it ; and being indicted for the 
embezzlement. Park, J. (after consulting Taunton, J.) held, that he 
was not a clerk or servant within the meaning of the act of parlia- 
ment. U. V. Freeman, 5 C..<& P. 534. The person employed to col- 
lect the sacrament money from the communicants is not the servant 
of the minister, churchwardens, or poor. R. v. Burton, 1 Mood, C, C. 
237. If the clerk of several partners embezzle the private money of 
one of them, it is an embezzlement within the act ; for he is a servant 
of each. R. v. Leach, 3 BUxrk. N. P. 70. So, where a traveller is 
employed by several persons, and paid wages, to receive money, he 
is the individual servant of each. Id. : R. v. Carr, R. c& 72. 198 : JReg. 
v. Batty, 2 Mood. C. C. 257. So, a coachman, employed by one pro- 
prietor of a coach to drive a certain part of the journey, and to 
receive money and hand it over to him, may be charged with em- 
bezzling the money of that proprietor, though the money, when 
received, would belong to him and his partners. Reg. v. White, 2 
Mood. (7. (7. 91 ; ^ C.& P. 742. See also Reg. v. Bay ley, 1 Dears. & 
B. a a 121. 

Prove that the defendant received the money, etc., stated in the in- 
dictment, for or in the name or on the account of his master, by virtue 
of his employment as such clerk, etc. If the indictment allege that 
the defendant received chattels, the articles described, or some part of 
them, must be proved, as in larceny ; but if the receipt of “money” be 
alleged, the prosecutor may give in evidence the receipt of any species 
of coin or valuable security, or a receipt of any amount, although 
the particular species of coin, or valuable security, of which such 
amount was composed, shall not be proved ; 24 (& 25 Viet. c. 96, 8. 71 ; 
and the indictment, in cases of embezzlement of money or bank- 
notes, will be sustained by proof that the defendant embezzled any piece 
of coin or any bank-note, or any portion of the value thereof, although 
such piece of coin *or bank-note may have been delivered to him in 
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order that some part of the value thereof should be returned to the 
party delivering the same, or to any other person, and such part 
has been returned accordingly. Id, : 14 £& 15 Viet c. 100, 8 , 18 {ante^ 
p, 260). A variance between the indictment and the evidence as to 
the amount received is immaterial. H, v. Carson^ R. d R, 303. It 
must appear that the defendant received the money, etc., for or in the 
name of, or on account of, his master. Money received by the de- 
fendant from his .master himself, for the purpose of paying it to a third 
person, is not witl^ the meaning of the act. R. v. Peck^ 2 Russ. 
180 : It. V. Smithy n. dk R. 267 : Reg. v. Hawkins^ 1 Den. C. C. 584 : 
Reg. V. Goodenough^ Dears. C. C. 210. So neither is money which 
is constructively in the possession of the master, by the hands of any 
other clerk or servant. R. v. Murray^ 1 Mood. C. C. 276 ; b C. <& P. 
146. See Reg. v. Watts.^ 2 Den. 0. C. 15 : Reg. v. Reed^ Dears.* C. C. 
168, 257. So where the defendant’s duty was to place every night 
in an iron safe, provided by his employers for that purpose, in an 
office where he conducted the business of his employers (though in 
his own house), the monies received by him on their account and not 
used during the day, it was held that by placing it there he deter- 
mined his own exclusive possession of the money, and that by after- 
wards taking some of it out of the safe, animo furandi^ he was guilty 
of larceny. Reg. v. Wright^ 1 Dears. & B. C. C. 431. But the fi*au- 
dulent appropriation of money which has never been in the master’s 
own possession, and which the defendant has received from a fellow- 
servant to give to his master, is embezzlement. Reg. v. Masters., 1 
Den. C. C. 332 ; 2 C. dk K. 930. Where the master gave a stranger 
some marked money, for the purpose of purchasing goods from the 
master’s shopman, in order to try the shopman’s fidelity, which he 
doubted ; the stranger bought the goods, and the shopman embezzled 
the money : the judges held this to be a case within the act. R. v. 
Headf/Sy 2 Leach, 1033; R. dk R. 160, confirmed in Reg. v. Gill, Dears. 
C. C. 289. Where the defendant’s duty was to sell his master’s goods, 
entering the sales in a book, and settling accounts with his master 
weekly, and upon such a sale the defendant fraudulently omitted to 
make an entry of it in the book, and appropriated the money which 
he received from the buyer, this was held to be embezzlement and 
not larceny. Reg. v. Betts, 1 Bell, C. C. 90. A defendant, whose 
business it was to receive orders, to take the materials from his 
master’s shop, work them up, deliver the goods, receive the price for 
them, and pay it over to his master, who, at the end of the week, paid 
the defendant a proportion of the price for his work, received an order 
for certain goods, took his master’s materials, worked them up on his 
premises, delivered them, and received the price, but concealed the 
transaction, arid embezzled the money ; upon a conviction for embez- 
zlement, it was doubted whether this was not a larceny of the mate- 
rials, rather than a case within the statute : the judges held the con- 
viction right. R. V. Hoggins, R. dk jR.^.145. But where it appeared 
that the defendant was employed ^s a town traveller and collector, to 
receive orders from customers, and enter them in the books, and re- 
ceive the money for the goods supplied thereon, but had no authority 
to take or direct the delivery of goods from his master’s shop ; and a 
customer having ordered two articles of the defendant, he entered one 
of them only in the order-book, for which an invoice was made out 
by the prosecutor to the customer ; but the defendant entered the 
price of the other at the bottom of the invoice, and^* having caused both 
to be delivered to the customer^ received the price of noth, and ac- 
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counted to the prosecutor only for the former : this was held not to be 
embezzlement but larceny. Reg, v. Wilson^ d P, 27. The pro- 
secutor had contracted with a railway company to find and provide 
them with necessary horses and carmen for the purpose of conveying 
and delivering to the company’s customers the coals of the company, 
in their own waggons ; and that he or his carmen should daily account 
for and deliver to the company’s coal manager all monies received in 
payment for coals so delivered ; the delivery notes, as well as receipted 
invoices, for the coals, being handed to the carmen, and the former 
taken to the prosecutor’s office, the latter left with the customers on 
payment. The defendant, one of the prosecutor’s carmen, delivered 
coals of the company to a customer, and brought back the delivery- 
order to the prosecutor’s office to be entered ; he received 61. 10«. from 
the customer for the coals, leaving with him the receipted invoice, and 
embezzled the money. It was held that there was such a privity as to 
make the defendant the agent of the company in receiving the money, 
and that it was not received for or on the account of the prosecutor, 
his master, but for and on account of the company. Reg. v. Beaumont, 
Dears. C. C. 270. The defendant was the miller of a mill in a county 
gaol, being paid a weekly salary as such out of the county rates, and 
it was his duty to direct persons who brought grain to be ground at 
the mill, to obtain at the porter’s lodge a ticket specifying the quan- 
tity of grain brouglit, and his business then was to receive the grain 
with the ticket, to grind it, to receive the money for the grinding, and 
to account for it to the governor of the gaol, who, in his turn accounted 
to the county treasurer. The defendant received and ground grain 
without a ticket, and, without directing the persons who brought it to 
obtain one, received the money for grinding it, and did not account 
for it, but applied it to his own use. It was held that upon these facts 
he could not be convicted of embezzlement, as the conclusion to be 
drawn from them was that he had made an improper use of the mill 
by grinding the corn for his own benefit, and so he did not receive 
the money for or on behalf of his masters. Reg. v. Harris, Dears. C. C. 
344. 11., the defendant’s master, was the agent of a railway company 

for delivering goods, and employed his own servants, of whom the 
defendant was one, and used his own drays and horses, and was 
answerable to the company for moneys collected by his servants for 
carriage. It was the defendant’s duty to go out with a dray, to take 
with him goods and a delivery-book handed to him by a clerk of the 
company, and to receive the amount of carriage therein specified as 
due to the company, and then to account for the sums so received 
with the company’s clerk. The sums charged as being embezzled 
were sums received by the defendant for carriage, and entered in the 
delivery-book, and such sums were paid to the defendant and received 
by him as due. to the company, and he gave receipts for the same in 
the name of the company. It was held that the defendant was pro- 
perly convicted on an indictment charging that he received the 
money for and in the name and on the account of H. his master ; for 
that, although ho received it in the name of the company, he received it 
for and .on account of his master, Reg. v. Thorp, 1 Dears, d: B, C. C. 
562. As it must have appeared, in order to satisfy this statute 7 8 

G. 4, c. 29, s. 47, that the money, etc., embezzled was never, even 
constructively, in the possession of .the master, since, if it was, the 
offence would amount to larceny at common law, nice and difficult 
questions fi*equently arose on this -point. See R. v. Murray, Reg. v. 
Watts, swpra, and other cases. Bat this distinction is rendered practi- 
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cally immaterial by the enactments of the 24 <Sb 25 Viet, c, 196, 8. 71 
emte^p, 376), by which, upon an indictment for embezzlement, the 
defendant is not entitled to be acquitted if the offence turn out to be 
larceny, but may be convicted and punished as for larceny, and vice 
versa. If the defendant’s receipt for the money be offered in evidence, 
it cannot be received unless stamped (if it be of an amount to require 
a stamp), in the same manner as upon the trial of a civil action. R, 
V. Hall, 3 Stark, 67. 

It must also appear in evidence that the defendant received the 
money, etc., by virtue of his emjdoyment ; (although the words “ by 
virtue of his employment” are not in the 24 & 25 Viet, c, 96, s, 67, as 
they were in the* repealed statute 1 ^ G, A, c, 29, 8, 48) ; see R. v. 

Prince, Moo, if. 21 : for the embezzlement of money by a servant not 
authorized to receive it, is not within the statute ; R, v. Thorley, 1 
Mood. C, C. 343 ; although the party paying it to him supposes that 
he is so authorized. R. v. Hawtin,! C.<& P, 281. Where a servant, 
employed generally to receive sums of one description, and at one place 
only, IS employed by his master in a particular instance to receive a 
sum of a different description, at a different place, this latter sum is 
to be considered as received by him by virtue of his employment; he 
fills ♦lie character of servant, and it is by being employed as servant 
that he receives the money. R. v. Smith, R. & R. 516. See R, v. 
Barker, \D.& R. N. P. 19. So, where a defendant, whose duty it was 
to receive from his master’s porters the money they received ‘ in the 
course of the day, and to pay it over the following day, but it was not 
his duty, nor was he expected, in tlic course of his employment to 
receive money from the customers themselves, called upon a customer 
of his master for the amount of his account, which he received and 
embezzled, it was holden that he received the money by virtue of his 
employment ; and the judges thought that the receiving immediately 
from tlie customer, instead of niediately through the porters, was such 
a receiving as the statute was meant to protect. R. v. Beechey,R. & 
i?. 319. But where a butcher’s apprentice, who had never been em- 
ployed to receive money, carried a bill to the house of a customer, re- 
ceived the money, and embezzled it, it was holden that the money was 
not received by virtue of his employment, because the defendant was 
never employed to receive money. R. v. Mellish, R. cfe 72. 80 ; and 
see R. V. Nettleton, 1 Mood. C, C. 259 (ante, p, 381). So, where one 
employed to lead a stallion, with authority do charge and receive a 
fixed sum, but not less, received a less sum and embezzled it, this was 
holden not to be within the statute, because the money was not re- 
ceived by virtue of his employment. R, v. Snowley, A C. & P. 390 ; 
sed queere; see Reg. v. Aston, 2 C. <& K. 413. But where the money 
was paid to the defendant as the servant of the prosecutor, and it ap- 
peared that he was authorized to receive money for his master, although 
not from the particular class of customers of whom the partv paying 
it him was one, this was held sufficient. R, v. Williams, 6 C.d P. 
626. The duties of the secretary of a mon^ club were held to bo 
sufficiently cognate to that of the receipt of money for and on the 
account of the club, to make his employment to receive money in a 
particular instance an employment by him as clerk or servant within 
the statute : and that, although he had recourse to an action in his own 
name to gel in the money. Re^ v. Tongue, 1 Bell, C. C. 289. 

And lastly, prove that the defendant embezzled the money, etc., so 
received, or some part of it. The usual presumptive evidence of this 
fact is, that the defendant never accounted with his master for the 
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money, etc., so received by him^ or that he denied his having received 
it. Where the defendant charged himself in his master’s book with 
money received by him, it was held that an embezzlement was not 
proved merely by his not paying it over to ^he master. iR. v. Hodg- 
son^ 3 C.&P. 422. On the other hand, the defendant is not exempted 
from the operation of the statute merely by entering the receipt of the 
money correctly in his master’s book. Reg. v. Lister.^ 1 Dears, dh B. 
C. C. 119 : Reg. v. Guelder^ 1 Bell^ C. C. 284. If, instead of denying 
the appropriation of the money, the party in rendering his account 
admits it, alleging a right in himself, however unfounded, or setting 
up an excuse, however frivolous, he ought not to be convicted of em- 
bezzlement ; Reg. v. Norman^ C. <& Mar. 501 ; even though he after- 
wards abscond, and do not pay over the money. Reg. v. Creed., 1 C. 

K. 63. But where it is the servant’s duty to account for and pay 
over the moneys received by him at stated times, his not doing so 
wilfully is an embezzlement, although he do not actually* deny the 
receipt of them. Reg. v. Jackson., 1. C. & K. 384. The case of R. v. 
Jones., 7 C. & P. 833, which seems to the contrary, must be taken to 
be overruled. And even where no precise time can be fixed at 
which it was his duty to pay them over, his not accounting for 
them, if found by the jury to have been done fraudulently, is equally 
an embezzlement. Reg. v. Wehh^ 1 Den. C. C. 199 ; 2 C. & K. 
296. See R. v. Squire., ante., 379 : Reg. v. Worthy^ 2 Den. C. C. 
333, ante., p. 380. The defendant, who was employed as a travelling 
salesman by a tradesman living at Nottingham, received two sums 
for his master in the county of Derby, appropriated them to his own 
use, and neglected to return and account to his master for the money, 
as it was his duty to do. Two months afterwards he was met by his 
master in Nottingliam ; and, being asked by him respecting the two 
sums of money, said he was very sorry for what he had done, that he 
had spent the money. It was held <tw there was evidence to go to 
tlie jury of an embezzlement in Nottingham, and therefore that the 
defendant was rightly tried there. Reg. v. Murdock., 2 Den. C. C. 
298. Where the defendant received payment of a debt from one of 
his master’s customers in Bank of England notes, but accounted with 
his master for 61. less than he received, and afterwards delivered some 
Bank of England notes to his master upon another account : it being 
argued for the defendant that these must be presumed to be the same 
bank-notes which were received from the customer, and being actually 
delivered to the master could not be said to be embezzled, — Bayley., 
J., ruled, that these notes, to the amount of 6?., must be deemed to 
have been embezzled within the meaning of the act, the moment the 
defendant accounted for 61. less than he received, and that his after- 
wards paying these identical notes to his master in another account 
made no difference : which decision was afterwards confirmed by the 
judges. R. V. Hall., 3 Stark. 67 ; R. & R. 463. • The difficulty 
in that case, which arose fromJ;he necessity of proving the embezzle- 
ment of some specific note or coin, is removed by the recent statutes. 
If the embezzlement be alleged to be of money, without specifying 
any particular coin or valuable security, such allegation, so far as 
regards the description of the property, will be sustained, if the 
offender shall be proved to have embezzled any amount, although the 
particular species of coin or valuable security of which such amount 
was composed shall not be proved, or if he shall be proved to have 
embezzled any piece of coin or valuable security, or any portion of the 
value thereof, although such piece of coin or valuable security may 
w. s 
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have been delivered to him, in order that some part of the value thereof 
should be returned to the party delivering the same, and such part shall 
have been returned accordingly, 24 & 25 Viet c, 96, s. 71 {ante, p, 
376). In ft. V. Grove, 1 Mood. C. C. 447 ; 7 C. P, 635, a majority 
of the judges are reported to have held that, since this statute, an in- 
dictment for embezzlement might be supported by proof of a general 
deficiency of moneys that ought to be forthcoming, without showing 
any particular ^sum received and not accounted for* In Reg. v. Lloyd 
Jones, % C.& P. 288, it was stated that the decision in R. v. Grove 
proceeded upon the peculiar facts of that case, and not upon any such 
general principle. But see Reg. v. Lambert, 2 Cox, C. C. 309, in which 
the same general principle was affirmed. See also Reg. v. Chapman, 
1 C. <& K. 11^ : and Reg. v. Moah, Dears. C. C. 626. 

Where the indictment contains only one count, charging the receipt 
of a gross sum on a particular day, and it appears in evidence that the 
money w^s received in different sums on different days, the prosecutor 
will be put to his election, and must confine himself to one sum and 
one day. R. v. Williams, ^ C.& P. 626. 

It seems that it is not necessary to allege or prove the embezzling 
to have taken place while the prisoner continued clerk or servant to 
the prosecutor, Reg. v. Lovell, ^M.& Rob. 236. 


. BY BANKERS, MERCHANTS, BROKERS, ATTORNEYS, AGENTS, OR 
FACTORS. 


^tatute, 

24 25 Viet c. 96, s. 75.] — ^Whosoever, having been intrusted, 

either solely, or jointly with any other persop, as a banker, merchant, 
broker, attorney or other agent, with any money or security for the 
payment of money, with any direction in writing to apply, pay, or 
deliver such money or security or any part thereof respectively, or the 
proceeds or any part of the proceeds of such security, for any purpose, 
or to any person specified in such direction, shall, in violation of good 
faith, and contrary to the terms of such direction, in anywise convert 
to his own use or benefit, or the use or benefit of any person other 
than the person by whom he shall have been so intrusted, such money, 
security, or proceeds, or any part thereof respectively ^ and whoso- 
ever, having been intrusted, either solely, ot jointly with any other 
person, as a banker, merchant, broker, attorney, or other agent, with 
any chattel or valuable security, or any power of attorney for the sale 
or transfer of any share or interest in any public stock or fund, whe- 
ther of the United Kingdom, or any part thereof, or of any foreign 
state, or in any stock or fund of any body corporate, company, or 
society, for safe custody or for any special purpose, without any au- 
thority to sell, negotiate, transfer, or pledge, shall in violation of good 
faith, and contrary to the object or purpose for which such chattel, 
security, or power of attorney shall have been intrusted to him, sell, 
negotiate, transfer, pledge, or in any manner convert to his own use 
or benefit, or the use or benefit of any person other than the person 
by whom he shall have been so intrusted, such chattel or security, or 
the proceeds of the same, or any part thereof, or the share or interest 
in the stock or ftind to which such power of attorney shall relate, or 
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any part thereof, shall be guilty of a misdeineanor, and being con- 
victed thereof shall be liable, at the discretion of the court, to be kept 
in penal servitude for any term not exceeding seven years and not 
less than three years, or to be imprisoned for any term not exceed- 
ing two years, with or without hard labour, and with or without 
solitary confinement ; but nothing in this section contained relating 
to agents shall affect any trustee in or under any instrument whatso- 
ever, or any mortgagee of any property, real or personal, in respect 
of any act done by such trustee or mortgagee in relation to the pro- 
perty comprised in or affected by any such trust or mortgage ; nor 
shall restrain any banker, merchant, broker, attoniey, or other agent 
from receiving any money which shall be or become actually due and 
payable upon or by virtue of any valuable security, according to the 
tenor and effect thereof, in such mannei^ as he raignt hjpve done if this 
act had not been passed ; nor from selling, transferring, or otherwise 
disposing of any securities or effects in his possession upon which he 
shall have any lien, claim, or demand entitling him by law so to dO, 
unless such sale, transfer, or other disposal shall extend to a greater 
number or part of such securities or effects than shall be requisite for 
satisfying such lien, claim, or demand. 

Sect, 76 — Bankers^ <fcc.^ fraudulently selling property intrusted to 
their core.] — Whosoever, being a banker, merchant, broker, attorney, 
or agent, and being intrusted, either solely, or jointly with any other 
person, with the property of any other person for safe custody, shall, 
with intent to defraud, sell, negotiate, transfer, pledge, or in any 
manner convert or appropriate the same or any part thereof to or for 
his own use or benefit, or the use or benefit of any person other than 
the person by whom he was so intrusted, shall be guilty of a misde- 
meanor, and being convicted thereof shall be liable, at the discretion 
of the court, to any of the punishments wliich the court may award 
as hereinbefore last menfioned. 

Sect. 77 — Persons under powers of attorney fraudulently selling 
property.'] — Whosoever, being intrusted, eitlier solely, or jointly with 
any other person, with any power of attorney for the sale or transfer 
of any property, shall fraudulent^ sell or transfer or otherwise con- 
vert the same or any part thereof to his own use or benefit, or the use 
or benefit of any person other than the person by whom he was so 
intrusted, shall be guilty of a misdemeanor, and being convicted 
thereof shall iDe liable, at the discretion of the court, to any of the 
punishments which the court may award as hereinbefore last men- 
tioned. 

Sect. 78 — Factors unlav fully obtaining advances on property of 
their ' principals.] — Whosoever, being a factor or agent intrusted, 
either solely, or jointly with any other person, for the purpose of sale 
or otherwise, with the possession of any goods, or of any document 
of title to goods, shall, contrary to or without the authority of his 
principal in that behalf, for his own use or benefit, or the use or 
benefit of any person other than the person by whom he was so in- 
trusted, and in violation of good faith, m^e any consignment, 
deposit, transfer, or delivery of any goods or document of title so in- 
trusted to him as in this section before mentioned, as and by way of 
a pledge, lien, or security for any money or valuable security borrowed 
or received by such factor or agent at or before the time of making 

s 2 
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such consignment, deposit, transfer, or delivery, or intended to be 
thereafter borrowed or received, or shall, contrary to or without such 
authority, for his own use or benefit, or the use or benefit of any person 
other than the person by whom he was so intrusted, and in violation 
of good faith, accept any advance of any money or valuable security 
on the faith of any contract or agreement to consign, deposit, transfer, 
or deliver any such goods or document of title, shall be guilty of a 
misdemeanoi*, and being convicted thereof shall liable, at the dis- 
cretion of the court, to any of the punishments which the court may 
award as hereinbefore last mentioned ; and every clerk or other person 
who shall knowingly and wilfully act and assist in making any such 
consignment, deposit, transfer, or delivery, or in accepting or procuring 
such advance as aforesaid, shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable, at the discretion of the court, to any 
of the same punishments : provided, that no such factor or agent shall 
be liable to any prosecution for consigning, depositing, transferring, 
or delivering any such goods or documents of title, in case the same 
shall not be made a security for or subject to the payment of any 
greater sum of money than the amount which at the time of such 
consignment, deposit, transfer, or delivery was justly due and owing 
to such agent from his principal, together with the amount of any bill 
of exchange drawn by or on account of such principal, and accepted 
by such factor or agent. 

Sect 79 — Definition of terms .'] — Any factor or agent intrusted as 
aforesaid, and possessed of any such document of title, whether derived 
iminediately from the owner of such goods or obtained by reason of 
such factor or agent having been intrusted with the possession of the 
goods, or of any other document of title thereto, shall be deemed to 
have been intrusted with the possession of the goods represented by 
such document of title ; and every contract pledging or giving 
a lien upon such document of title as aforesaid shall be deemed 
to be a pledge of and lien upon the goods to which the same 
relates ; and such factor or agent shall be deemed to be possessed of 
such goods or document, whether the same shall be in his actual cus- 
tody, or shall be held by any other person subject to his control, or 
for him or on his behalf; and where any loan or advance shall be 
bond fide made to any factor or agent intrusted with and in possession 
of any such goods or document of title, on the faith of any contract 
or agreement in writing to consign, deposit, transfer, or deliver such 
goods or documents of title, apd such goods or document of title 
shall actually be received by the person making such loan or advance, 
without notice that such factor or agent was not authorized to make 
such pledge or security, every such loan or advance shall be deemed 
to be a loan or advance oh the security of such goods or document of 
title within the meaning of the last preceding section, though such 
goods or document of title shall nqt actually be received by the 
person making such loan or advance till the period subsequent 
thereto : and any contract or agreement, whether made direct with 
such factor or agent, or with any clerk or other person on his behalf, 
shall be deemed a contract or agreement with such factor or agent ; 
and any payment made, whether by money or bill of exchange or 
other negotiable security, shall be deemed to be an advance within 
the meaning of the last preceding section ; and a factor or agent in 
possession as aforesaid of such goods or document shdl be taken for 
the purposes of the last preceding section to have been intrusted there- 
with by the owner thereof, unless the contrary be shown in evidence. 
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Sect 85 — No person exempt from answering questions in any court ^ — 
Nothing in any of the last ten preceding sections of this act contained 
shall enable or entitle any person to refuse to make a full and complete 
discovery by answer to any bill in equity, or to answer any question or 
interrogatory in any civil proceeding in any court, or upon the hearing 
of any matter in bankruptcy or insolvency ; and no person shall be 
liable to be convicted of any of the misdemeanors in any of the said 
sections mentioned by any evidence whatever in respect of any act 
done by him, if he shall at any time previously to his being charged 
with such offence have first disclosed such act on oath, in consequence 
of any compulsoiy process of any court of law or equity, in any action, 
suit, or proceeding which shall have been bond fide instituted by any 
party aggrieved, or if he shall have first disclosed the same in any 
compulsory examination or deposition before any court upon the 
hearing of any matter in bankruptcy or insolvency. 

Sect 86 — Not to deprive party grieved of remedy — Conviction not to 
be evidence in civil suits.'] — Nothing in any of the last eleven preceding 
sections of this act contained, nor any proceeding, eonviction, or judg- 
ment to be had or taken thereon against any person under any of the 
said sections, shall prevent, lessen, or impeach any remedy at law or • 
in equity which any party aggrieved by any offence against any of the 
said sections might have had if this act had not been passed ; but no 
conviction of any such offender shall be received in evidence in any 
action at law or suit in equity against him : and nothing in the said 
sections contained shall affect or prejudice any agreement entered into 
or security given by any trustee, having for its object the restoration 
or repayment of any trust property misappropriated. 

Sect 87 — Offences not triable at Qjiarter Sessions.] — No misdemeanor 
against any of the last twelve preceding sections of this act shall be 
prosecuted or tried at any court of general or quarter sessions of the 
peace. 

Sect. 1 — Document of title to goods^ what] — Ante^ p. 315. 


Indictment against a Banker^ etc.ffor the fraudulent conversim of 
Money entrusted to him for a specific Purpose. 

Middlesex to wit : — The jurors for our lady the Queen upon their 
oath present, that on the first day of June, in the year of our Lord 

, J. N. did entrust J. S., as a banker (“ banker, merchant, h'oker, 

attorney, or other agent''), with a certain large sum of money (“ money, 
or security for the payment of money"), to wit, the sum of one hundred 
pounds, with a direction to the said J. S. in writing to pay the said 
sum of money (‘* such money gr security or any part thereof, or the 
proceeds or any part of the proceeds of such security") to a certain 
person specified in the said direction (“/or any purpose or to any 
pmrpose specified in such direction") ; and that the said J. S., banker as 
aforesaid, afterwards, to wit, on the day and year aforesaid, in violation 
of good faith, and contrary to the terms of the said direction, unlaw- 
fully did convert to his own use and benefit (“ ovm use or benefit, or the 
use or benefit of any person other than the person by whom he shall ha/ve 
been so entrusted") the said sum of money (“ such money, security, or 
proceeds, or any part thereof respectively"), so to him entrusted as 
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aforesaid, against the form of the statute in such case made and 

provided, and against the peace of our lady the Queen, her crown and 
dignity. In the case of a security for money, the indictment must allege 
a written direction as to the application of tlie proceeds, Reg, v. Golde, 
2 'M. & Rob. 425. A dd a count stating the purpose to which the money 
was to he applied, or the person to whom it was to he paid. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years, or imprisompent not eocceeding two years, with or without 
hard labour, and with or without solitary confinement, (jiuch confinement 
not exceeding one month at any one time, nor three months in any one 
year, 24 db 25 Viet. c. 96, s. 119, ante, p. 265). — 24 db 25 Viet. c. 96, s. 
75. This offence is not triable at any quarter sessions. Id. s. 87. 

Evidence, 

Prove that the defendant was a banker, agent, etc., as stated in the 
indictment — tjiat the money, etc., was entrusted to him as such — that 
directions in writing were given for the application of the money, etc. : 
this must be proved by the production of the directions, or by secondary 
evidence, after notice to produce the original {see ante,p. 196) : and, 
lastly, prove that the defendant, instead of applying the money, etc., 
as directed, converted it to his own use and benefit. If the particular 
purpose be stated in the indictment, the evidence must correspond 
with the allegation. An allegation of a specific direction to invest the 
proceeds of valuable securities in the funds, is not supported by evi- 
dence of a direction to invest in the funds in the event of any unex- 
pected accident occurring. R. v. Whit^,, A C. db F, 46. This statute 
does not affect trustees or mortgagees, in respect of any act done by 
them in relation to the property comprised in or affected by the trust 
or mortgage ; nor does it restrain bankers, etc., from receiving money 
due and payable upon or by virtue of any valuable security ; see 
Thompson v. Giles, 2 B. & V. 422 ; or from selling, transferring, or 
disposing of securities or effects in their possession, upon which they 
have a lien, claim, or demand, unless the sale, etc., be to a greater 
extent than is necessary to satisfy such lien, etc. 24 db 25 Viet. c. 96, 
«. 75. No banker, etc., shall be convicted by any evidence in respect 
of any act done by him, if, at any time previously to his being charged 
with the offence, he shall have first disclosed such act on oath, in 
consequence of any compulsory process of any court of law or equity, 
in any action, suit, or proceeding which shall have been bond fide 
instituted by any party aggrieved, or if he shall have first disclosed 
the same in any compulsory examination or deposition before any 
court upon the hearing of any matter in bankruptcy or insolvency. 
Id. s, 85 ; see R. v. Skeen, ante, p. 305. 


Indictment against a Banker, etc., for misappropriating Goods, etc,, 
entrusted to him for safe keeping, etc. 

Commencement as in the last precedent] — J. N. did entrust to J. S. as 
a banker, for safe custody (“/or safe custody, or for any special pur- 
pose"), a promissory note (“ any chattel or valuable security, or any power 
of attorney for the sale or transfer of any share or interest in any public 
stock or fund, whether of this kingdom or of Great Britain, or of Ireland, 
or of any foreign state, or in any fund of any body corporate, company, 
or society"),of one J.P. for the payment of twenty pounds, without any 
authority to him the said J. S. to sell, negotiate, transfer, or pledge 
the said promissory note, and that the said J. S., banker as aforesaid, 
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on the day and year aforesaid, in violation of good faith, and contrary 
to the object and purpose for which such promissory note was 
entrusted to him the said J. 8. as aforesaid, unlawfully did negotiate 
and convert to his own use and benefit Q^sell^ negotiate^ transfer^ ])ledge^ 
or in any manner convert to hia aim use or benefit^ etc.") the said pro- 
missory note (“ such chattel or security^ or the proceeds of the aame^ or 
any part thereof or the share or interest in the stock or fund to which 
such power of attorney shall relate or any part thereof") ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity.- 

Misdemeanor : 24 & 25 Viet. c. 9d) 75, punishable as in the last 

‘precedent. 

Evidenoe. 

Prove that the defendant was a banker and agent, etc., as stated in 
the indictment — that the note or other security described in the 
indictment was entrusted to him for safe eustody, or for the special 
purpose stated — that no authority was given to him to negotiate the 
note — and, lastly, that he negotiated the note, and converted it to his 
own use and benefit, as stated in the indictment. See the provisions 
of the statute, 24 & 25 Viet. c. 96, ss. 75, 85, in the last case, which 
apply to an indictment for this offence also. 

Indictment against a Factor for unlawfully pledging Goods of the 

Principal. 

Commencement as ante, p. 389] — J. N. did entrust to J. S., the said 
J. S. then being a factor and agent of him the said J. N., ten bales of 
cotton (“ entrusted with the possession of goods, or of any document of 
title to gMs") ; and that the said J. S., factor and agent as afore- 
said, on the day and year aforesaid, contrary to and without the 
authority of the said J. N., for his own use and benefit, and in viola- 
tion of good faith, unlawfully did make a deposit of the said ten bales 
of cotton with one J, P., as and by way of a pledge, lien and security 
for a certain sum of money, to wit, the sum of fifty pounds, then ad- 
vanced by the said J. P. to him the said J. S. ; against the form of 
the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years, or imprisonment, with or without hard labour, and with or 
without solitary confinement, (such confinement not exceeding one month 
at any me time, nor three months in any one year, 24 & 25 Viet. c. 96, 
s. 119, ante, p. 265,) not exceeding two years.^^^ & 25 Viet. c. 96, s. 78. 

This offence is not triable at any quarter sessions. Id. s. 87 (ante, p. 
389). 

Evidence. 

Prove that the goods, etc., described in the indictment were en- 
trusted by J. N. to the defendant as his agent : that the defendant 
deposited the goods with J. P., as a security for an advance of money, 
etc. ; and, lastly, circumstances must be shown from which the jury 
may infer that the defendant pledged the goods in violation of good 
faith, and contrary to, and .without the authority of the prosecutor. 
A factor who has a lien upon goods may pledge them to the extent 
of his lien. And if he have, previousfy to the charge, first disclosed 
the act on oath under compulsory process of any court of law or equity, 
in any action, etc., bona fide instituted by any party grieved, or in any 
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examination or deposition in bankruptcy or insolvency, he cannot be 
^conricted by any evidence whatever. Id, {See ante^ p. 306.) The 
cqiivic^on will not be evidence against the defendant in any action 
at law or suit in equity against him. Id. As to what is an en^ 
trustirig within the statute, and what are to be considered as docu- 
ments of title to goods, see 24 25 Viet. c. 96, a. 79 {ante^ p. 388), 

cmd sect. 1 {ante^ p. 315). 


BY TRUSTEES. 

Statute. 

24 & 25 Vixit c. 96, «. 80.] — ^Whosoever, being a trustee of any 
property for the use or benefit, either wholly or partially, of some 
other person, or for any public or charitable purpose, shall, with in- 
tent to defraud, convert or appropriate the same or any part thereof 
to or for his own use or benefit, or the use or benefit of any person 
other than such person as aforesaid, or for any purpose other than 
such public or charitable purpose as aforesaid, or otherwise dispose 
of or destroy such property or any part thereof, shall be guilty of a 
misdemeanor, and being convicted thereof shall be liable, at the dis- 
ci'Btion of the court, to any of the punishments which the court may 
award as hereinbefore last mentioned : provided, that no proceeding 
or prosecution for any offence included in this section shall be com- 
menced without the sanction of her Majesty’s attorney-general, or, 
in case that office be vacant, of her Majesty’s solicitor-general : pro- 
vided also, that where any civil proceeding shall have been taken 
against any person to whom the provisions of this section imiy apply, 
no person who shall have taken such civil proceeding shall com- 
mence any prosecution under this section without the sanction of the 
court or judge before whom such civil proceeding shall have been 
had or shall be pending. 

Sect. 1 — Tiustee., whatJ] — The term “trustee” shall mean a trustee 
on some express trust created by some deed, will or instrument in 
writing, and shall also include the heir, or personal representative, 
of any such trustee, and any other person to whom the duty of such 
trust shall have devolved or come, and also an executor and adminis- 
trator, joint stock companies, bankruptcy or insolvency. 

Id. — Property wliat.'\ — Ante^ p. 351. 

Indictment. 

Middlesex, to wit :~The jurors for our lady the Queen upon their 
oath present, that before and at the time of the committing of the 
offences hereinafter mentioned, to wit,,on the first day of June, in the 

year of our Lord , J. S. was a trustee of certain property, to wit, 

five thousand founds three per centum consolidated bank annuities, 
wholly [or partially] for the benefit of J. N. [or for a certain public 
(or cnaritable) purpose, that is to say {stating the purposey] ; and 
that he the said J. S., so being such trustee as aforesaid, on the day 
and year aforesaid, unlawfully and wilfully did convert and appro- 
priate the said property to his own use [“ convert or appropriate the 
same or any part thereof to or f<yr his own use or purposes.^ or other- 
wise dispose of or destroy such property or any part thereof with 
intent thereby then to defraud ; against the form of the statute in 
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^uch case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. [AM counts aUegin^ that the -rfe- , 
fendant disposed of (shovoing tne mode of disposition) or destroyed ti^e 
property^ if necessary. 

Misdemeanor : penal semtude for not more, than seven and ndt less 
thorn three years., or imprisonmmt., with or without hard labour., and 
with or without solitary cmfinement., {such confinement not eosceeding 
one month at any one time, nor three months in any one year, 24 & 25 
Viet. c. 96, 8, 119, ante,p. 265,) not exceeding two years, 24 & 25 Viet, 
c. 96, ss. 75, 80. See ss. 85, 86, ante, p. 389. 

This offence is not triable at any quarter sessions. Id. s. 87 (ante, p. 
389.) 

The prosecutim must be commenced with the sanction of a judge or of 
the attorney ^general. Id. s. 80. 

Evidence. 

Prove that the defendant was a trustee, as stated in the indictment, 
by producing and proving the deed, will, or other instrument in 
writing whereby the trust (which must be an express and not an 
implied trust) was created, and also, if the defendant be the heir or 
personal representative of the original trustee, by proving his heir- 
ship, or the will or letters of administration, as the case may be, of 
the original trustee (see ante, pp. 216, 226). If the defendant is 
charged as an assignee in bankruptcy, the proceedings must be 
produced and proved (see ante, p. 217), in order to show his character 
as assignee ; if as liquidator under the Joint Stock Companies Act, 
1856 (19 db 20 Viet, c. 47), it must be shown (see s. 59) that the com- 
pany was one that had been duly registered under that act, or under 
the 7 8 Viet. c. 110, by producing the certificate of registration ; 

and if the appointment as liquidajtor was by the court of Chancery, 
the order of the court appointing the defendant must be proved ; if 
by the court of Bankruptcy, the order of that court naming one of the 
official assignees to be the liquidator must be proved (see ante,p. 217). 
Then prove that the defendant appropriated the property of which he 
was such trustee, or some part thereof, to his own use, or disposed of 
or destroyed it, or some part of it, as the case may be, and that he 
did so with intent to defraud, which intent must in general be implied 
from the circumstances of the case (see ante, p. 186). 

The “property” to which the act applies is declared by the 1st 
section of the 24 & 25 Viet. c. 96, to include “ every description of 
real and personal property, money, debts and legacies, and all deeds 
and instruments relating to or evidencing the title or right to any 
property, or giving a right to recover or receive any money or goods 
and shall also include not only such property as shall have been 
originally in the possession or under the control of any party, but 
also any property into or for which the same may have been con- 
verted or exchanged, and anything acquired by such conversion or 
exchange, whether immediately or otherwise. 


BY BANKRUPTS. 

Statute. 

24 & 25 Viet. c. 134, s. 221.] — ^From and after the commencement 
of this act, any bankrupt who shall do any of the acts or things fol- 
' s5 
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lowing, with intent to defraud or defeat the rights of his creditors, 
shall be guilty of a misdemeanor, and shall be liable, at the discre- 
tion of the court before which he shall be convicted, to punishment 
-by imprisonment for not more than three years, or to any greater 
punishment attached to the offence by any existing statute : 1. If he 
shall not upon the day limited for his surrender, and before three of 
the clock of such day, or at the hour and upon the day allowed him 
for finishing his examination, after notice thereof in writing, to be 
served upon him personally or left at hrs usual or last known place 
of abode or business, and after the notice herein directed in the Lon- 
don Gazette^ surrender himself to the court (having no lawful impe- 
diment allowed by the court), and sign or subscribe such surrender, 
and submit to be examined before such court from time to time : 2. 
If he shall not upon his examination fully and truly discover, to the 
best of his knowledge and belief, all his property, real and personal, 
inclusive of his riglits and credits, and how and to whom, and for 
what consideration, and when he disposed of, assigned or transferred 
any part thereof, except such part as has been really and bond fide 
before sold or disposed of in the way of his trade or business, if any, 
or laid out in the ordinary expense of his family, or shall not deliver 
up to the court, or dispose as the court directs of all sucli part there- 
of as is in his possession, custody or power, except the necessary 
wearing apparel of himself, his wife and children ; and deliver up to 
the court all books, papers and writings ,in his possession, custody or 
power relating to his property or affairs : 3. If he shall, after adjudi- 
cation, or within sixty days prior to adjudication, with intent to de- 
• fraud his creditors, remove, conceal or embezzle any part of his 
property to the value of ten pounds or upwards : 4. If in case of any 
person having to his knowledge or belief proved a false debt under 
his bankruptcy, he shall fail to disclose the same to his assignees 
within one month after coming to the knowledge or belief thereof: 
5. If he shall, with intent to defraud, wilfully and fraudulently omit 
from his schedule any effects or property whatsoever : 6. If he shall, 
after the filing of the petition for adjudication, with intent to conceal 
the state of his affairs, or to defeat the object of the law of bank- 
ruptcy, conceal, prevent or withhold the production of any book, 
deed, paper or writing relating to his property, dealings or affairs : 
7. If he shall, after the filing of the petition for adjudication, or 
within three months next before adjudication, with intent to conceal 
the state of his affairs, or to defeat the objects of the law of bank- 
ruptcy, part with, conceal, destroy, alter, mutilate or falsify, or cause 
to be concealed, de'etroyed, altered, mutilated or falsified, any book, 
paper, writing or security, or document relating to his property, trade, 
dealings or affairs, or make or be privy to the making of any false or 
fraudulent entry or statement in or omission from any book, paper, 
document or writing relating thereto : 8. If, within tne like time he 
shall, knowing that he is at the time unable to meet his engagements, 
fraudulently and with intent to diminish the sum to be divided 
amongst tne general body of his creditors, have made away with, 
mortgaged, encumbered or charged any part of his property, of what 
kind soever, or if after adjudication he shall conceal from the court 
or his- assignee any debt due to or from him : 9. If, being a trader, 
he shall, under his bankruptcy, or at any meeting of his creditors 
within three tnOnths next preceding the filing of the petition for ad- 
judication, have attempted to account for any of his property by fic- 
titious losses or expenses : 10;> If, being, a trader, he shall, within 
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three months next before the filing of the petition for adjudication, 
under the false colour said pretence of carrying on business and 
dealing in the ordinary course of trade, have obtained on credit from 
any person any goods or chattels with intent to defraud : 11. If, 
bemg a trader, ne shall, with intent to 'defi*aud his creditors, within 
three months next before the filing of the petition for adjudication, 
pawn, pledge or dispose of, otherwise than by bond fide transactions 
in the ordinary way of his trade, any of his goods or chattels which 
have been obtained on credit and remain unpaid for. 

Beet, 222 — Jurisdiction and powers of Courts of BanTcruptcy in re- 
spect of such Offences.'] — If it shall at any time appear to any court 
under this act that the bankrupt has been guilty of any of the offences 
in the next preceding section set forth, such court shall have and may 
exercise such jurisdiction, rights, powers and privileges, for the sum- 
moning, apprehending, committing, remanding, bailing, and otherwise 
proceeding in respect of such bankrupt, as are exercised by and 
vested in her majesty’s justices of the peace in respect of persons 
against whom a charge or complaint shall have been made before any 
one or more of the said justices in respect of any felony or indictable • 
misdemeanor committed within the limits of the jurisdiction of such 
justice or justices ; and all the provisions of the act of the session of 
parliament of the eleventh and twelfth years of the reign of her 
present majesty, chapter forty-two, shall, with such variations as the 
nature of the case may require, extend and apply to the court, and 
to the commissioners of the London and other district courts of 
bankruptcy, and to the judges of the county courts acting in matters 
under tnis act, and their proceedings, as well as to justices of the 
peace and their proceedings. 

Sect. 223 — Court may appoint Prosecutor,] — The court may direct 
that the creditors’ assignee, or, if there be no creditor’s assignee, the 
official assignee, or any of the creditors of the bankrupt, shall act as 
the prosecutor in respect of such offence, and shall give to such 
assignee or creditor a certificate of the court having so directed, 
which certificate shall be deemed sufficient proof of such prosecution 
having been directed as aforesaid ; and upon the production of such 
certificate the costs of such prosecution shall be allowed by the 
court before which any person shall be prosecuted or tried in pursu- 
ance of such direction, unless such last-mentioned court shall specially 
otherwise direct ; and when allowed by any such court such sum so 
allowed shall be ordered by the said court to be, paid and borne in 
all respects in the same manner as the expenses of prosecutions for 
felonies are now paid and borne, and the same shall be paid and 
borne accordingly ; and any expenses incurred by such prosecutor, 
other than those so defrayed in accordance with the next following 
clause, shall be paid out of thp account intituled “ The Chief Regis- 
trar’s Account.” 

Sect. Court may direct reference to Attorney ~Qene'i^al.]^-^H\ie 
court may direct the assignees to lay the jpapers before the attorney- 
general {or the solicitor- general during a vacancy in the office of 
attorney^general) for his direction ihereon, either while the bank- 
ruptcy is pending before the court, of when it has been brought to a 
conclusion. 
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Sect 225-^Form of Indictment !] — ^In a<iy indictment or information 
for any misdemeanor under this act, it shall be sufficient to set forth 
the substance of the offence charged, yithout alleging or setting 
forth any debt, act of bankruptcy,^ petition or adjudication, or any 
summons, warrant, order, rule or proceeding of or in any court act- 
ing under this act. 

Indictment 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore and before the committing of the offence 
hereinafter mentioned, to wit, on the first day of June, in the year of 

our Lord , J. S., after he had been duly declared and adjudged 

bankrupt (^after adjudication or voithin sixty days jyrior to adjudication) 

to wit, on the day of a.d. , unlawfully did remove, 

conceal, and embezzle a certain part of his property, to ihe value of 
ten pounds and upwards, that is to say, one gold watch of the value 
of ten pounds, one silver cream jug of the value of one pound, and 
one ring of the value of five poundsj with intent to defraud the cre- 
ditors of him the said J. S. ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Before this statute^ the indictment must have 
shown on the face of, it that 4he party had dtdy become hanlcrupt^ and 
must therefore have stated the trading^ petitioning creditor's debt and 
OAit of bankruptcy . R. v. Joties, 4: B, d Ad, 345. See Reg. v. Lands, 
Dears. C. C. 567. But now it is sufficient to set forth the substance of 
the offence charged^ without alleging or setting forth any debt, act of 
ban]cruj)tcy, petition or adjudication, etc., 24 d 25 Viet. c. 134, s. 225. 
For other offences against this statute, see post. Part IT., Chap. IV. 

Misdemeanor : imprisonment not exceeding three years, 24 d 25 Viet, 
c. 134, 8. 221. The statute suljects the offender to this punishment, '‘'‘or 
to any greater punishment attached to die offence by any existing sta- 
tute!' But the 2blst section of the 12 d 13 Viet. c. 106, under which 
the offence was a felony, punishable by penal servitude, or imprison- 
merit with or without hard labour, is repealed by the present act, 
(schedule G.), and it is apprehended, therefore, that the offence is now 
punishable only by imprisonment, to which there is no power to annex 
hard labour. 

Evidence. 

Prove the petition by a copy purporting to be under the seal of 
the court of Bankruptcy : see 24 d 25 Viet. c. 134, s. 203, ante,p. 217, 
and the adjudication in the same manner. Prove also the trading 
(where the bankrupt was a trader and could only become bankrupt 
as such, see 24 d 25 Viet. c. 134, ss. 69 — 73), petitioning creditor’s 
debt, and act of bankruptcy : see R. v. Jones, Reg. v. Lands, supra; 
foriJthough these matters need not now be stated in the indictment, 
th^ must still, it is apprehended, be proved. 

Prove, also, the embezzlement as stated in the indictment, and 
that the value of the property embezzled is lOZ. Where an indict- 
ment specified various articles, without stating the value, and added 
“ one hundred other articles of furniture, and a certain debt due from 
J. T. to the prisoner, of the value of 20Z. and upwards,” the judges 
held that the indictment was gobd only as regarded the articles spe- 
cified ; and as an entire value Vas given to the whole, it did not 
appear that the articles specified were of the value required by the 
statute. R. v. Forsyth, R, d R. 274. It had been ruled, that up to 
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and until his last examination, the bankrupt had a locus pomitmtice^ 
and could not therefore, until that were pass^ed, be indicted for con- 
cealingproperty, which he might uponhis last examination give up ; 
R. V. Walters^ bC.&P. 138^; but that decision was overruled by the 
case of CourtivTon v. Meimier^ 6 Eocch. 74, in which it was held, that 
a secreting by a bankrupt of his goods with intent to cheat his cre- 
ditors, was a concealment sufficient to avoid his certificate, under the 
repealed act, 5 6 Viet. c. 1 22, a. 38, although a full disclosure was 

made by him to the commissioners in bankruptcy before his last 
examination. 

The intent must be proved by circumstances* from wliich the jury 
may infer it. 


BY DIRECTORS AND OFFICERS OP PUBLIC COMPANIES. 

Statute. 

24 & 25 Viet. c. 96, s. 81.] — Whosoever, being a director, member, 
or public officer of any body corporate or public company, shall 
fraudulently take or apply for his own use or benefit, or for any use 
or purposes other than the use or purposes of such body corporate or 
public conipanv, any of the property of such body corporate or pub- 
lic company, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable, at the discretion of the court, to any of the 
punishments which the court may award as hereinbefore last men- 
tioned. 

Sect. 82 — Keeping fraudulent .4 Whosoever, being a di- 
rector, public officer, or manager of any body coi*porate or public 
company, shall as such receive or possess himself of any of the pro- 
l)erty oi such body corporate or public company otherwise- than in 
payment of a just debt or demand, and shall with intent 4o defraud, 
omit to make or to cause or direct to be made a full and true entry 
thereof in the books and accounts of such body corporate or public 
company, shall be guilty of a misdemeanor, and being. convicted 
thereof shall be liable, at the discretion of the court, to any of the 
punishments which the court may award, as hereinbefore last men- 
tioned. 

Sect. 83 — Wilfully destroying or mutilating BooJes^ cte.] — ^Whoso- 
ever, being a director, manager, public officer, o# member, of any 
body corporate or public company, shall, with intent to defraud, de- 
stroy, alter, mutilate, or falsify any book, paper, writing, or valuable 
security belonging to the body corporate or public company, or make 
or concur in the making of any false entry, or omit or concur in 
omitting any material particular, in any book of account or other 
document, shall be guilty of a misdepieanor, and being convicted 
thereof shall be liable, at the discretion of the court, to any of the 
punishments which the court may award, as hereinbefore last men- 
tioned. 

Sect. 84 — Publishing fraudulent Statements.’] — ^Whosoever, being a 
director, manager, or public office/ of any body corporate or puWic 
company, shall make, circulate, or publish, or concur in making, cir- 
culating, or publishing, any written statement or account which he 
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shall know to be false in any material particular, with intent to 
deceive or defraud any member, shareholder, or creditor of such body 
corporate or public company, or with intent to induce any person to 
become a shareholder or partner therein, or to intrust or advance any 
property to such body corporate or public company, or to enter into 
any security for the benefit thereof, shall be guiltv of a misdemeanor, 
and being convicted thereof shall be liable, the discretion of the 
court, to any of the punishments which the court may award, as 
hereinbefore last mentioned. 

Sect 85 — Not to exempt from giving Evidence^ efc.] — Ante^ p. 389. 

Sect. 86 — Remedies not to he affected — Convictims not to he evidence 
in Civil Suits.'] — Ante^ p. 389. 

Sect. 87 — Offences not triable at quarter sessims.] — Ante^p. 389. 


Indictment against a Director of a Public Company for fraudulently 
appropriating the Company's Money. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that before and at the time of the committing of the of- 
fence hereinafter mentioned, J. S. was a director [“ director^ manager^ 
or public officer^'"'] of a certain public company [“ any body corporate 

or public company'’'] called the Company, and that he the said 

J. S., so being such director as aforesaid, on the day of , in 

the year of our Lord , did unlawfully and fraudulently take and 

apply for his own use and benefit [“/or his own use or benefit., or for 
any use or purjwses other than the use or purposes of such body corpo- 
rate or public company"] certain money, to wit, one thousand pounds 
[“ any property" see 24 S 25 Viet. c. 96, s. 1, ante, p. 351], of and be- 
longing to the said company; against the form of tlic statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Misdemeanor : servitude for not more than seven nor less than 

three years, or imprisonment, with or without hard labour, and with or 
without solitary confinement, not exceeding two years. 24 db 25 Viet. c. 
96, ss. 75, 81. 

This offence is not triable at any quarter sessions, 24 c0 25 Viet. c. 
96, 8. 87 (ante, p. 389). 

Evidence. 

Prove that thefiefendant was, at the time of the commission of the 
offence, a director of the public company mentioned in the indict- 
ment. Proof of his acting in that capacity will be sufficient primd 
facie evidence of his appointment. The statute does not define what 
is to be deemed a “ public company” within these sections ; but there 
can be no doubt that any company constituted by act of parliament 
or bv charter, or registered under the Joint Stock Companies Acts, 
would be held within them. 'Prove also that he took and applied to 
his own use the money of the company, as stated in the indictment, 
or some part thereof, and that he did so fraudulently (see ante, p. 
186). 


Indictment for publishmg Fraudulent Statements. 
Commencement as in the last precedent]— did unlawfully circulate and 
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publish [“ Tnahe^ circulate^ or pahlish^ or concur in making^ circulating^ 
or puhliahing"'] a certain written statement and account [“aw?/ writtm 
atatemmt or account"']^ which said written statement was false in 
certain material particulars, that is to say, in this, to wit, that it was 
therein falsely stated that {state the particulars)^ he the said J. S. 
then well knowing the said written statement and account to be 
false in the several particulars aforesaid ; with intent thereby then 
to deceive and defraud J. N., then being a shareholder of the said 
public company intent to deceive or defraud any member^ share- 

holder^ or creditor of such body corporate or public company^ or with 
intent to indAwe any person to become a shareholder or partner therein^ 
or to entrust or advance any money or property to such body corporate 
or public company^ or to enter injo any security for the benefit thereof ; 
against the form of the statute in such case made and provided, and 
against the peace of •ur lady the Queen, her crown and dignity. Add 
counts stating the intent to he to deceive and defraud “ certain persons 
to the jurors aforesaid unknown, being shareholders of the said pub- 
lic company and also varying the allegation of the intent^ as above 
stated. 

Misdemeanor, See the last precedent 
Evidence. 

Prove that the defendant was a director, as in the last case ; that he 
circulated and published, or concurred in circulating and publishing, 
a statement in writing, or in print, relating to the affairs of the com- 
pany, false in some material particular or particulars, as stated in the 
indictment (the materiality will be a question for the judge to deter- 
mine) ; that it was false in such particular or particulars to the 
defendant’s knowledge, which may be shown either expressly, by his 
acts or declarations, or impliedly, from the situation he filled in the 
company, the part ho took in its management, and his opportunities 
of knowing its condition ; and that he did so with the fraudulent 
intent set forth in the indictment, which will in general be inferred 
from its tendency to produce the effect alleged to have been in- 
tended ; and prove his knowledge of the falsehood of the statement. 
This last head of evidence of course includes the proof that J. N. 
was a shareholder, etc., as stated in the indictment. It ife not neces- 
sary to prove that any person was actually prejudiced by the fraudu- 
lent statement. 


Sect. 3. 

CHEATING. 

* Statute. 

24 & 25 Viet c, 96, s. 88.] — Whosoever shall by any false pre- 
tence obtain from any other person any chattel, money, or valuable 
security, with intent to defraud, shall be guilty of a misdemeanor, 
and being convicted thereof slijdl be liable, at the discretion of the 
court, to be kept in penal servitude for the term of three years, or to 
be imprisoned for any term not e?/3eeding two years, with or without 
hard labour, and with or without solitary confinement ; provided that 
if, upon the trial of any person indicted for such misdemeanor, it 



400 Cheating. 

Rhall be proved that he obtained the property^ in question in any such 
manner a» to amount in law to larceny, he shall not by reason thereof 
be entitled to be acquitted of such misdemeanor ; and no person tried 
for such misdemeanor shall be liable to be afterwards prosecuted for 
larceny upon the same facts ; provided also, that it shall be sufficient 
in any indictment for obtaining or attempting to obtain any such 
property by false pretences, to allege that the party accused did the 
act with intent to defraud, without alleging any intent to defraud any 
particular pers6n, and without alleging any ownership of the chattel, 
money, or valuable security ; and on the trial of any such indictment 
it shall not be necessary to prove an intent to defraud any particular 
person, but it shall be sufficient to prove that the party did the act 
charged with an intent to defraud. 

Sect. 89 — Where the Money ^ etc. is caused to he paid or delivered to 
any Person other than the Party charged."] — ^Whosoever shall by any 
false pretence cause or procure any money to be paid, or any chattel 
or valuable security to be delivered to any other person, for the use 
or benefit or on account of the person making such false pretence, or 
of any other person, with intent to defraud, shall be deemed to have 
obtained such money, chattel, or valuable security, within the mean- 
ing of the last preceding section. 

Sect. 90 — Inducing Persons hy fraud to -execute Deeds and other 
Instruments.] — Whosoever, with intent to defraud or injure any other 
person, shall by any false pretence fraudulently cause or induce any 
other person to execute, make, accept, endorse, or destroy the whole 
or any part of any valuable security, or to write, impress, or affix his 
name, or the name of any other person, or of any company, firm, or 
co-partnership, or the seal of any body corporate, company, or so- 
ciety, upon any paper or parchment, in order that the same may be 
afterwards made or converted into or used or dealt with as a valuable 
security, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for the term of three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement. 

14 & 15 Viet. c. 100, s. 18 — Indictment — Coin and Bank Notes.] — 
Ante^ p. 260. 


Indictment for obtaining Coods^ etc.^ hy false Pretences. 

Commencement as ante, p. 270] — unlawfully, knowingly, and de- 
signedly did falsely pretend to one J. N. [that the said J. S. then was 
the servant of one K. 0., of St. Pauls Churchy ard,^ in the city of Lon- 
don^ tailor {the said K. 0. then and long iefore being well known to the 
said J. W., and a customer of the said J. N. in his business and way 
of trade as a woollen draper)^ and that the said J. S. was then sent by the 
said K. 0. to the said J. N. for five yards of superfine woollen cloth] ; 
by means of which said false pretences the said. J. S. did then un- 
lawfully obtain from the said J. N. five yards of superfine woollen 
cloth any chattel.^ moTiey^ or valuable security'^), with intent thereby 
then to defraud ; whereas in truth and in fact [the said J. S. was 
not then the servant of the said ^Ki 0. / and whereas in truth and in 
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fact the said J. S. was not then or at any other time sent hy the said 
K. 0. to the said J. N. for the said cloth or f(yr any cloth whatsoever '] ; 
to the great damage and deception of the said J. N., to the evil 
example of all otliers in the. like case offending ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. An indictment^ which 
stated that the- defendant “ unlawfully^ Jcnowingly^ aTid designedly did 
pretendf etc.^ was held had» R, v. Walker^ 6 C.dbP, Q57. 

Misdemeanor: peiml servitude for three years^ or imprisonment^ 
with or without hard labour^ and with or without solitary confinement 
{such confinement not exceeding one month at any one time^ nor three 
months in any one year, 24 & 25 Viet c. 96, s. 119, ante, p. 265), 
not exceeding two years, 24 <& 25 Viet c. 96, s. 88. All persons who 
have concurred and assisted in the fraud may he indicted and convicted 
as principals, though not present at the time of making the pretefnee 
and obtaining the money or goods, Reg. v. Moland, 2 Mood, C, C. 
276 ; see 24 25 Viet c. 96, s. 98. 

For frauds punishable hy particular statutes, see 2 Russ. 314. As 
to the punishment of bankrupts who have fraudulently obtained goods 
under the false jyretence of carrying on business in the ordinary course 
of trade, see 12 & 13 Viet, c. 106, s. 253. As to the punishment of 
directors and other ofiicers of corporate bodies and public companies for 
the publication of knovnngly false statements, see 24 & 25 Viet, c, 96, 
ss. 81 — 84, ante, p. 397*. As to the cmcealment of instruments 
material to the title and falsification of pedigrees, on a sale or mort- 
gage, see 22 23 Viet c. 35, s. 24. By S d 9 Viet c. 109, k. 17, 

winning at play hy fraud is punishable as for obtaining money by 
false p'etences. (See rmt, Chajy, V., Sect 5, and Reg. v. Hudson, 
1 Bell, C. a 263.) 

The indictment must set forth the pretences. Where it alleged 
the money to have been obtained by false pretences,^' without speci- 
fying them, it was holdon to be error, and the judgment was reversed. 
R. V. Mason, 2 Tr. 581. If, indeed, it were for a conspiracy to ob- 
tain money by false pretences, it seems it would be otherwise. 2 B. 
d Ad. 204. See Dav. d M. 208. And it is not necessary to state in 
what manner the false pretence was calculated to effect or did effect 
the obtaining of the money. Hamilton v. Reg., 9 Q. B.21\. 

And the pretences must be set forth with sufficient certainty. But 
where the pretence alleged was a wager made “ with a colonel in the 
army, then at Bath,” without naming him — the court held it to be 
sufficient ; for probably the defendant at the time did not mention 
the name of the colonel. Young v. iiL 3 T. i?. 98 ; 2 East, P, C. 82, 
83 ; 1 Leach, 505. ^ 

As to the false pretences which are* within the meaning of the adt. 
The first statute on this subject, 33 H. 8, c. 1, extended only to casea 
where the money, etc., was obtained by means of a false token or 
counterfeit letter in the nam^ of another ; but this provision not being 
deemed sufficiently extensive, the statute 30 G. 2, c. 24, was made 
for the purpose of including all false pretences whatsoever. These 
two statutes, the former entirely, and the latter so far “ as relates to 
obtaining by false pretence or pretences any property as therein 
mentioned and also the whole of the statute 52 G. 3, c. 64, which 
extended the provisions of the 30 G. 2, c. 24 ; and also so much of 
the statute 3 G. 4, c. 114, as relates to the punishment for obtaining 
any property as therein mentioned false pretences — were repealed 
by stat. 7 d S G.^,c. 27, and consolidated and amended by stat. 
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7 <]& 8 G. 4, c. 29, «, 53, which substituted the words “ by anjr false pre- 
tence,” for the words “ by false pretence or pretences,” which were in 
the stat. 30 G. 2, c. 14, s. 1. The same words are repeated in the present 
statute, 24 & 25 Viet, ct 96, 8. 88. The phrases in all these acts are 
in substance the same, and consequently the decisions upon the re- 
pealed statutes will be applicable to cases arising under the new act. 
And it may be laid down as a general rule of interpretation of the 
statute, that wherever a person fraudulently represents as an eodst- 
ing fact that which is not an existing fact, and so gets money, etc., 
that is an offence within the act. See Reg. v. Woolley^ 1 Den. C. C. 
559 ; 3 C. <& K. 98. Where a carrier, falsely pretending that he had 
carried certain goods to A. B., demanded, and thereupon obtained 
from the consignor, sixteen shillings for the carriage of them, it was 
holden to .be within the statute. R. v. Coleman^ 2 East^ P. C. 672. 
See R. V. Airey, 2 East^ 30. Where the foreman of a manufacturer, 
who was' in the habit of receiving from liis master money to pay the 
work^len, obtained from him, by means of false written accounts of 
the wages earned by the men, more than the men had earned or he 
had paid them, the judges held it to be within the act ; they said 
that all Cases where the false pretence creates the credit are within 
the statute ; and here the defendant would not have obtained the ex- 
cess above what was really due to the workman, were it not for the 
false account he had delivered to his master. R. v. Whichell^ 2 East^ 
P. C. 380. Where the defendant falsely pretended to J. N., that he 
was entrusted by the Duke de Lauzan to take some horses from Ire- 
land to London for him, and that he had been detained so long by 
contrary winds that his money was all spent, by means of which re- 
presentation he induced J. to advance him money ; this was 
holden to be within the act. R. v. Villeneuve^ Ib. So, where the 
defendants, falsely pretending that they had made a bet with^. B. 
that one of them should run ten miles within an hour, prevailed upon 
J. N. to join them in the bet, and obtained from him twenty guineas 
as his share in it ; the judges held this to be within the statute, not- 
withstanding the pretence was probably one against which common 
prudence might have guarded. Young v. i?., 3 T. R. 98. Where an 
attorney, who had appeared for J. S., who was fined 21. on a summary 
conviction, called on the wife of J. S., and told her that he had been 
with J. N., who was fined 21. for a like offence, to Mr. B. and Mr. L., 
and that he had prevailed on Mr. B. and Mr. L. to take \l. instead of 
2Z., and that if she would give him IZ., he would go and do the same 
for her ; and she thereupon gave him a sovereign, and afterwards 
paid him for his trouble ; and it was proved that the attorney never 
applied to Mr. B. or Mr. L. rftpecting either of the fines, and that 
both were afterwards paid in full : it was held that the attorney was 
guilty of obtaining money by false pretences. R. v. Aaterley^ 7 C. 
d P. 191. Where a servant, who had authority to buy goods, and 
was to be repaid on producing a ticket containing a statement of the 
purchase, produced such a ticket and* obtained the amount stated 
therein, no purchase having in fact been made, this was held to be 
not larceny, but obtaining money by false pretences. Reg. v. Bames^ 
2 Den. C. C. 59. So, where the defendant obtained goods by falsely 
stating that he wanted them for J. S., who lived at N., and was a 
person whom he would trust with 1,000/., and who went out to New 
Orleans twice a year to take goods to his sons, this was held to be a 
sufficient false pretence within the statute. Reg. v. Archer^ Dears. 
C. C. 449. So, where the false pretence alleged was, that a person 
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who lived in a large house down the street, and had had a daughter 
rnamed some time back, had been to him (the defendant) about some 
carpet, and had asked him to procure a piece of carj^Qt, whereby the 
defendant obtained from the prosecutor twenty yards of carpet ; this 
was held sufficient. Reg, v. Burnsides^ 1 Bell^ V. C, 282. Obtaining 
as a loan, from the drawer of a bill accepted by the prisoner and 
negotiated by the drawer, part of the amount, for the purpose of pay- 
ing the bill, under the false pretence that the prisoner was prepared 
with the residue of the amount, was holden to be an offence within 
the statute, the prisoner being shown not to be prepared, and not in- 
tending so to apply the money. R, v. Crossley^ 2 M.d: Rob, 18. In 
like manner, where the defendant obtained goods by a false statement 
that a bill, drawn on and accepted by himself, and purporting to be 
payable at the London and Westminster Bank, which he gave the 
prosecutor for the price of the goods, would be paid at the bank the 
next day, and that he had made arrangements for it, this was held a 
false pretence within the act. Reg. v. Hughes^ 1 F. & F. 355. Where 
the secretary of an Odd Fellows’ Lodge told a member that he owed 
the lodge 13s. Gt/., and thereby obtained that sum from him fraudu- 
lently, whereas the member owed 2s. 2c?. only, he was held to be 
rightly convicted of obtaining money by false pretences. Reg. v. 
Woolley^ 1 Den. C. C. 559 ; 3 G cf* K. 98. Obtaining money by 
means of false statements of the name and circumstances 6f the de- 
fendant or any other person, in a begging letter^ is within the statute. 
Reg. V. Jones, 1 Den. C. C. 551. Where the defendant obtained 
monejr from a woman under the threat of an action for breach of 
promise of mamage, he being in fact a married man already, an in- 
dictment, laying as the false pretence that he was entitled to main- 
tain an action against her for the breach of promise, was held by 
Maule^ J ., to be good, for that this was a false pretence within the 
statute. Reg. v. Copeland^ C. d) Mar. 516. Where the prisoner sold 
to the prosecutor a reversionary interest which he had previously 
sold to another, and the prosecutor took a regular assignment of it, 
with the usual covenants for title, Littledale^ J., ruled that he could 
not be convicted for obtaining money by false pretences ; for if this 
were within the statute, every breach of warranty or false assertion 
at the time of a bargain might be treated as such, and the party be 
transported. R. v. Coddington, 1 C. & P. 661. In Reg. v. Kmrich, 
5 Q. B. 49 ; Dav. & M. 208, that decision was much questioned ; 
and it was strongly intimated, that the execution of a contract be- 
tween the same parties does not secure from punishment the obtain- 
ing of money under false pretences, in conformity with that contract. 
And in Reg. v. Abbott^ 1 Den. C. C. 173 ; 2 C. d; K. 630, it was de- 
cided unanimously by the judges, upon a case reserved, that the law 
was so. And see also Reg. v. Burgon.^ 1 Dears. <& B. C. C. 11, and 
Reg. V. Goss^ 1 Bell^ C. C. 208, in which, upon the authority of Reg. v. 
Abbott., the same law was, laid down. Where the indictment 
charged that the defendant, having in his possession a certain 
weight of twenty-eight pounds, falsely pretended to C. that a 
quantity of coals which he delivered to C., weighed sixteen hundred 
weight (meaning 1,792 pounds weight), and were worth 1?., and 
that the weight was fifty-six pounds, by means of which he ob- 
tained a sovereign from C. with intent to defraud him of part thereof, 
to wit, 10«. ; whereas the rfsoals did not weigh 1,792 pounds, and 
were not worth I?., and whereas the weight was not fifty-six pounds, 
and whereas the coals were of the weight of 896 poundfe only. 
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and were not worth more than 10«., and whereas the weight ^yas 
twenty-eight pounds only ; the judges (according to the report) held 
a conviction on the indictment wrong, on the ground that all the pre- 
tences, except that relating to the weight, were mere false affirma- 
tions, and that as to the weight, there was no allegation to connect 
the sale of the coals with the use of the weight, i?. v. Reed^ 1 C. & 
P. 848. It was stated by Lord Denman^ C. J., in Reg. v. Hamilton, 
9 Q. B. 271, that this case of R. v. Reed' was misreported, and that 
no such decision was given ; but his lordship seems to have been 
mistaken in this ; see 1 Dears. & B. C. C. 35, note (e). But, at all 
events, the case of R. v. Reed can no longer be considered to be law 
since the decision in Reg. v. Shenvood, 1 Dears. <& B. C. C. 251. 
There the defendant, having contracted to sell and deliver to the pro- 
secutrix a^load of coals at 7d. per cwt., delivered to her a load of 
coals which he knew weighed only 14 cwt., but which he stated to 
her contained 18 cwt., and produced a ticket, showing 18 cwt. to be 
the weight, which he said he had himself made out when the coals 
were weighed ; and she thereupon paid him the price as for 18 cwt., 
which was 2s. Ad. more than was really due ; and it was held that the 
defendant was indictable for obtaining the 2s. Ad. by false pretences. 
So, where the prosecutor bought of the defendant and pa^ him for a 
quantity of coal on a false representation by him that there were 15 
cwt., whereas in fact there were only 8 cwt., but so packed in the 
cart as to have the appearance of a larger quantity, this was held to 
be an indictable false pretence. Reg. v. Ragg, 1 JBell, C. C. 214. See 
also Reg. y. Eagleto7i, post, p. All. Where the indictment charged 
the defendant with falsely pretending to the prosecutor, whose mare 
and gelding had strayed, that he would tell him where they were, if he 
would give him a sovereign down ; and the proseeutor gave the sove- 
reign, but the defendant refused to tell ; the conviction was held bad ; 
the indictment should have stated that he pretended he knew where 
they were. R. v. Douglas, 1 Mood. C. C. 462. An indictment against 
A. and B. charged that C. was possessed of a mare and A. of a horse, 
and that A. and B. falsely pretended to C. that B. was then and there 
possessed of a certain sum of money, to wit, 12/., and that if C. would 
exchange his mare for A.’s horse, B. was willing and ready to pur- 
chase the horse of C., and give him 12/. for it ; whereas in truth and 
in fact B. was not then and there possessed of the said sum of 12/., 
and was not then and there ready and willing to purchase the said 
horse of C., and to pay him the 12/. : and it was held bad, on de- 
murrer, for not averring that the defendant knew that B. was not pos- 
sessed of the 12/. Reg. v. Henderson, 2 Mood. C. (7. 192 ; C. d Mar. 
328. But as the word “ knowingly” is not in the statute, an indict- 
ment which does not contain that word, but follows the words of the 
statute, is sufficient after verdict. Reg. v. Bowen, 13 Q. J3. 790 ; see 
Reg. V. Hamilton, ^ Q. B. 271. An indictment for obtaining money 
from A. under the false pretence that the defendant intended to 
marry A., and wanted the money to pay for a wedding suit he had 
bought, was held not sufficient to sustain a conviction. Reg. v. John- 
son, 2 Mood. C. C. 254. A person who obtains from a pawnbroker, 
upon an article which he falsely represents to be silver, a greater ad- 
vance than would otherwise have been made, is guilty of a false 
pretence within the statute ; although the pawnbroker have the op- 
portunity of testing the article at the time. Reg. v. Ball, C. d Mar. 
249 ; see Reg. v. Roebuck, 1 Dears, d B, C. C. 24 ; Reg. v. Goss, 1 Bell, 
C. C. 208. But a false representation merely as to the quality of goods 
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sold or pledged is not indictable. The defendant was convicted on 
an indictment for obtaining money by false pretences, the pretences 
charged being that certain spoons were of the best quality, that they 
were equal to Elkington’s A (meaning spoons iftade by Messrs. Elking- 
ton, and stamped by them with the letter A) ; that the foundations 
were of the best material, and that they had as much silver on them as 
Elkington’s A. The representations were made to a pawnbroker for 
the purpose of obtaining, and the defendant did thereby obtain, ad- 
vances of money on the spoons, which were in fact of inferior quality, 
and were of less value than the money advanced on them, and the 
pawnbroker stated that he was induced by the defendant’s misrepre- 
sentations alone to advance the money, and that if he had known the 
real quality of the spoons he would have advanced no money on them. 
The jury found the defendant guilty of fraudulently and falsely re- 
presenting that the spoons had as much silver on them as Elkington’s 
A, and that the foundations were of the best material, etc., and that he 
thereby obtained the money. It was nevertheless held, by a large 
majority of the judges, that the conviction could not be sustained. 
Reg. V. Bryan^ 1 Dears. <& B. C. C. 265. But where the defendant 
sold spurious blacking as “ Everett’s blacking,” he was held to be 
indictable jor the false pretence. Reg. v. Dundas^ 6 Coaj, C. C. 380. 

It is not necessary that the pretence should be in words ; the con- 
duct and acts of the party will be sufficient, without any verbal re- 
presentation. Thus, if a person obtain goods from another upon 
giving him in payment his cheque upon a banker, with whom in fact 
he has no account, this (although not indictable as a fraud at common 
law, R. V. Xam, 6 T. R. 565 : see R. v. Flinty R. & R. 460) is a false 
pretence within the meaning of the act. R. v. Jackson^ 3 Camp. 370. 
Where the prisoner was charged with falsely pretending that a post- 
dated cheque, drawn by himself, was a good and genuine order for 
25/., and of the value of 25/., whereby he obtained a watch and chain ; 
and the jury found, that, before the completion of the sale and de- 
livery of the watch by the prosecutor to the prisoner, he represented 
to the prosecutor that he had an account with the bankers on whom 
the cheque was drawn, and that he had a right to draw the cheque, 
though he postponed the date for his own convenience, all which was 
false ; and that he represented that the cheque would be paid on or 
after the day of the date, but that he had no reasonable ground to 
believe that it would be paid, and that he had no funds to pay it ; he 
was held to be properly convicted. R. v. Parker^ 2 Mood. C. C. 1 ; 
7 C. & P. 825. But where the indictment stated, that the defendant 
falsely pretended to A. B. that he was a captain in the East India 
Company’s service, and that a certain promissory note, which he then 
delivered to A.B., was a valuabl%Becurity for 21/., by means of which 
false pretences he fraudulently obtained from A. B. 8/. I5s. ; whereas 
the defendant was not a captain, etc., and the note was not a valuable 
security, etc. : it was holden, .on error, that as it did not appear but 
that the note was the defendant’s own promissory note, or that he 
knew it to be worthless, there was no sufficient false pretence in that 
respect ; an^ as the two pretences were to be taken together, that the 
indictment was bad. Reg. v. Wickham^ 10 Ad. Ell. 34 ; 2 Per. S 
D. 333. See also Reg. v. PhilpoUs^ 1 C. & K. 112. Where the pri- 
soner passed the note of a country bank, which he knew had stopped 
payment, it appearing that one of the partners was solvent, Gaseke^ 
J., held that he could not be convicted for obtaining money under 
false pretences. R. v. Spencer^ ^ C.& P, 420. It would seem, how- 
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ever, that an indictment which charged that the defendant obtained 
money by falsely pretending that a certain piece of paper was a bank 
note then current, and of the value for which it purported to be made, 
would be supported by evidence that it was the note of a bank which 
had stopped payment, and was no longer in existence, and that it had 
paid only a small dividend, and that these facts were known to the 
defendant. Reg. v. Evans., 1 Bell., C, C. 187. But in that case an 
allegation that the note was of no value whatever was held not to be 
supported by the above evidence. Where a man obtained goods and 
money for a forged note of hand for ten shillings and sixpence, the 
judges held it to be a false pretence within the act. R. v. Freeth., 
R. R. 127. In another case, however, where the prisoner obtained 
goods by means of a forged order, Taunton^ J., held that he could not 
be indicted for obtaining them W false pretences, but should have 
been indicted for forgery ; R. v. Evans^ 5 C. & P. 653 ; and the same 
was afterwards held by Parke., B., and Coltman, J., in Reg. v. Ander- 
son., 2 M. & Rob. 471. But see now 14 & 15 Viet. c. 100, s. 12, ante, 
p. 259. Fraudulently offering a “ flash note ” in payment, under the 
pretence that it is a bank-note, is a false pretence within the statute. 
Reg. V. Coulson, 1 Den. C. C. 592. Where a man assumed the name 
of another, to whom money was required to be paid by a genuine in- 
strument, this was holden to be a pretence within the meaning of the 
act. R. V. Story, R. SR. 81. So, where a person at Oxford, who 
was not a member of the university, went, for the purpose of fraud, 
wearing a commoner’s gown and cap, and obtained goods, this was 
held a sufficient false pretence to satisfy the statute, though nothing 
passed in words. R. v. Barnard, 1 C. S P. 784. 

The pretence (as may be collected from the authorities above 
quoted) must be of some existing fact, made for the purpose of 
inducing the prosecutor to part with his property. Therefore, a 
pretence that the party would do an act he did not mean to do, as a 
pretence to pay for goods on delivery, is not a false pretence within 
the act, but merely a promise for future conduct. R. v. Goodhall, 
R. S R. 461. And a pretence to a parish officer, as an excuse for not 
working, that the party had not clothes, when he really has, though 
it induce the officer to give him clothes, is not a pretence within the 
statute, the statement being rather a false excuse for not working 
than a false pretence to obtain goods. R. v. Wakeling, R. S R. 504. 
And where the false pretence averred in the indictment was, that, 
the defendant having executed certain work, there was a certain sum 
due and owing to him on account of it, whereas only a smaller sum 
was due to him ; this was held bad, as not sufficiently averring a false 
pretence of an existing fact, and being proveable by evidence of a 
mere wrongful overcharge. Reg. ^ Oates, Dears. O, C. 459. But 
where the statement consists partly of a fraudulent misrepresentation 
of an existing fact, and partly of an executory promise to do some 
thing infutwro — as, that the defendant kept a shop, and that the pro- 
secutrix might go and live with her at the said shop until she ob- 
tained a situation ; whereas the defendant kept no shop ; and the jury 
find that the prosecutrix parts with her money or goods, relying wholly 
or in part upon the misrepresentation of fact ; this is a sufficient false 
pretence within the act. Reg. v. Fry, 1 Dears. & B. C. C. 449. So, 
where the false representation was that the defendant had bought 
certain skins, and would sell them to the prosecutor. Reg. v. West, 
Id. 575. 

A false pretence actually made to A. in B.’s hearing, whereby 
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money is obtained from B., may be laid as made to B. Eeg, v. Dmt^ 

1 C, as K, 249. And where the indictment alleged the false pretence 
to have been made to B. and others, and it was proved that B. was 
one of a firm, and that the false pretence was made to him alone, but 
with intent to defraud the firm, it was held sufiicient, the words “and 
others” being rejected as surplusage. Reg, v. Kealey^ 2 Den, C, C, 68. 
The jury may connect together representations made in several dis- 
tinct conversations (supposing them to be in their nature connecti- 
ble), and convict the defendant for obtaining money, etc., by means 
of false pretences made in those several conversations. Reg. v. Wei- 
man^ Dears. C. C, 188. A false pretence made through an innocent 
agent is the same as if made by the defendant himself, and may be so 
charged. Reg. v. Butcher^ 1 Bell^ C. C. 6. 

The indictment also must negative the pretences by special aver- 
ment as in the above precedent ; and where such an averment was 
omitted, it was holden to be error, and the judgment was reversed. 
R. V. Perrott^ 2 M. <Ss Sel. 379, 386. Where the false pretence al- 
leged was, that the defendant “ then was a captain in her Majesty’s 
fifth regiment,” etc., the pretence was held to be well negatived by 
an averment that the defendant was not, “ at the time of making such 
pretence,” a*, captain, etc. Hamilton v. Reg,^ 9 Q. B. 271. 

It was also holden, in cases decided on former statutes, that the 
indictment should state that the money, etc., obtained, was the pro- 
perty of the person whom it was intended to defraud ; since other- 
wise a conviction or acquittal on this indictment could not be pleaded 
in bar to a subsequent indictment for larceny in respect of the same 
transaction. R. v. Norton, y 8 C. ds F. 197 ; see Reg. v. ParkeVy 3 
Q. B. 292 y 2 G.dsD. 709 : Reg. v. Marshy 1 Den. C. C. 506 : R. v. 
Martiny % Ad. & Ell. 481 ; 3 Nev. ds P. ^12: Sill v. Reg.y Dears. C, Q. “ 
132 ; \ E. ds B. 553. But this allegation is expressly declared to be 
unnecessary by the present statute, 24 ds 25 Viet. c. 96, s. 88 {antey p, 
400). It was not necessary to allege that the pretence was made 
vsith the intent of obtaining the money, etc. ; it is sufficient to show 
that the pretence was made, that the money, etc., was obtained thereby, 
with intent to defraud, and that the pretence was false to the know- 
ledge of the defendant. Hamilton v. Reg.y Q. B.21\. If it be a 
valuable security that was obtained, the indictment need not, it seems, 
show it to be still unsatisfied ; at all events, it is good after verdict 
without such averment. Id. 

The offence is completed by the obtaining of the money ; and where 
it was transmitted in a letter, posted by the defendant’s request in 
county A., but which reached him in county B., it was held that this 
was an obtaining of the money in county A., and that the venue was 
rightly laid there. Reg. v. JoneSy 1 Den. C. C. 651. See R. v. But- 
tery^ cit. ^ B. ds Aid. 179. Again, where the defendant, by means of 
a false pretence contained in a letter written by him in the county of 
C., received there the money oljtamed thereby, which money was sent 
to him by the prosecutor in a registered letter ; the letter containing 
the false pretence being received by the prosecator in the county of 
the borough of C., and the registered letter being posted by him in 
the county of the borough of C., the venue was held to be well laid 
in the county of the borough. Reg. v. Leachy Dears. C. C. 642 ; see 
Reg. V. Cookey 1 F. ds F. 64. 

As to false pretences punishable under the 67th section of the 
Mutiny Act, see Reg. v. Jmsupy Dears, C. C. 619. 
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Evidence. 

The prosecutor must prove the pretence, as stated in the indict- 
^^Iheiit : any variance in substance between the pretence laid and that 
proved will be fatal. Where the pretence laid was, that the defend- 
ant said, “ that he had paid a sum of money into the Bank of Eng- 
land,” and the proof was, that he said that the money had been paid 
; into the Bank, without saving by whom, the defendant was acquitted 
for the variance : Lord Ellenhorough holding that the assertions were 
different in substaflce. R. v. Plestow^ 1 Camp, 494. See R, v. 
Dovglae^ Id, 212: But it is not necessary to prove the whole of the 
pretence charged ; proof of part of the pretence, and that the money 
was obtained by such part, is sufficient. R, v. Hill^ R, db R, 190 ; 
2 Rvs8, 310. If however two false pretences are laid as together con- 
ducing to the fraud, and the juiy find a general verdict of guilty, and 
it afterwards appear that one of them is not a sufficient false pretence 
within the statute, that will invalidate the indictment altogether on a 
writ of error. Reg, v. Wickham (ante, p, 405). If the false pretence 
be in writing, it may be proved by secondaiy evidence, if the paper 
be lost before the trial. R, v. Chadwick, ^ C, & P, 18. 

He must next prove that the goods, etc., stated in the indictment, or 
some part of them (for the rule in this respect is the same as in larceny, 
(gee ante,p, 272) ),were obtained from him by means of the pretences 
alleged. If the indictment charge the defendant with having obtained, 
by means of certain false pretences, from J. B., a servant of J. N,, 
tne sum of three shillings and sixpence, the moneys of J. N., and.the 
evidence be that J. B. in fact paid the three shillings and sixpence 
out of his own money in 4he first instance, and was afterwards repaid 
by J. N. ; this would be a variance. R, v. Douglas, 1 Camp, 212. 
But it appearing afterwards, in this case, that J. B. had at the time 
more money belonging to J. N. in his possession than the sura so 

E aid by him, this was holden to support the averment, although he 
ad no orders from J. N. to pay it. Id. The words in the statute 
are “ any money, chattel or valuable security.” A railway ticket, 
which enabled the defendant to travel free by the railway from B. 
to H., and was to be given back to the railway company at H., 
•was held to be a “ chattel ” within this section. Reg. v. Boulton, 1 
Dm, C. C, 508. A dog, not being the subject of larceny at common 
law, is not a chattel within this act. Reg. v. Robinson, 1 Bell, C, C. 
34. Where a defendant was indicted for obtaining, under false pre- 
tences, a certain order for the payment of two pounds, and the order 
was a cheque drawn by A. B. upon his bankers, payable to D. F. J., 
but not to order or bearer, it was holden that this required a stamp, 
and, not being stamped, was not a “valuable security.” R. v. 
Yates, 1 Mood. C. C, 170. The defendant, who was the secretary 
to a burial society, had, by the false pretence of a death, obtained 
from the president of the society an, order on the treasurer in the 
following form : — “ B. United Burial Society, No. 23, Bolton, Sept. 1, 
1863. Mr. A. B., ^treasurer : Please to pay the bearer 21. lOs., 
Greenhalgh, and charge the same to the above society, R. L., 
president this was held to be a valuable security within the re- 
peided act, 7 8 G. 4, c. 29, a. 53, as explained by a. 5 of that act (see 

now 24 db 25 Viet. c. 96, a. 1, ante, p. 315). Reg. v. Greeenhalgh, 
Dears. C. (7.267. .Where, in order to induce his bankers to pay 
bis cheques, a defendant drew a bill on a person on whom he bad 
no ifigbt to draw, and wliich had no chance of being paid, in con- 
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sequence of which the bankers paid money for him, it was holden 
not to be within the act, because he only obtained credit, not any 
specific sum on the bill. R. v. Wavell^ 1 Mood. C. C. 224. See Reg. 
V. Garrett^ Dears. C. CL 233. Where the prisoner w&s charged wiQi" 
obtaining a filly by the false pretence that he was a gentleman’s ser- 
vant, and had lived at Bream, and had bought twenty horses at 
Bream fair ; and it appeared that he bought the filly of the prose- 
cutor for 11^., making him this statement, which was false, and tell- 
ing him also that he would come down to the Cross Keys aqd.pay 
him : and the prosecutor stated that he parted with the filly because 
he expected the prisoner would come to the Croas Keys and pay 
him, and not because he believed that the prisoner was a gentle- 
man’s servant, etc. ; the prisoner was held to be entitled to an ac- 
quittal. R. V. Dale, 7 C. <& P. 352. So, where the defendant offered 
a chain in pledge to a pawnbroker, which he falsely stated to be 
silver, but the pawnbroker stated that he advanced money on it, not 
in consequence of the defendant’s statement, but in reliance on its 
withstanding a test which he himself applied to it, it was held that 
the defendant could not be convicted of obtaining the money by 
means of the false pretence. Reg. y. Roebuck, 1 Dears. & B. C. G. 24. 
So also, wherever the prosecutor himself knows the falsehood of the 
pretence, but parts with his money or goods notwithstanding, the 
defendant cannot be convicted. Reg. v. Mills, Id. 205. But his having 
the means of such knowledge will not of itself excuse the defendant : 
for example, where the defendant falsely represented a U. Irish bank- 
note to be a bl. note, and thereby obtained the full value of a bl. 
note ; though the prosecutor could read, and the note on the face of it 
furnished obvious means of detecting the fraud, the defendant was 
held to ‘be properly convicted. Reg. v. Jessop, 1 Dears. B. C. C. 
442. The defendant, by falsely pretending that he was a naval offi- 
cer, induced the prosecutrix to enter into a contract with him to 
board and lodge him at a guinea a week, under whieh contract he 
was lodged and supplied with various articles of food. It was held 
that a conviction for obtaining the articles of food by false pretences 
could not be supported, for that the obtaining of the food was too 
remotely the result of the false pretence. Reg. v. Gardner, 1 Dears, 
d B. C. C. 40. Where the defendant, by false and fraudulent repre- 
sentations as to the value and profits of his business, induced the 
prosecutor to enter into partnership with him, and to^ advance 500/, 
as part of the capital of the concern, and the prosecutor, after such 
advance, recognized and acted in the partnership ; it was held that 
this was not obtaining money by false pretences within the meaning 
of the statute, for the prosecutor, as partner, continued to be in- 
terested in the money. Reg. y.^Watson, 1 Dears, d B. C. C. 348. 
But if the defendant obtain the money by a false pretence, knowing 
it to be false, it is no answer to show that the party from whom hn 
obtained it laid a plan to entrap him into the commission of the 
offence. R. v. Ady, Id, 140. *So also, where the defendant was in- 
dicted for conspiring with others to obtain moqey.by false pretenc&^K 
it was held to be no bar to his conviction that the prosecutor had the 
intention of cheating the defendant if he could. Reg. v. Bvdson^ 1 
Bell, C. C. 263. Parol evidence may be given of the false pretences 
laid in the indictment, though a deed between the parties, stating a 
different consideration for parting with the money, be ]f)ut in eti- 
dence for the prosecution ; such deed having been made for the pur- 
pose of the fraud. Reg. v. Adamson, 2 Mood. C. C. 286 {IC.d X 192. 
w. T 
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As to the intent to defraud, it may be implied sufficiently from the 
facts of the case. Where A. owed B. a debt, of which he could not 

f it payment, and C., .servant, went to A.’s wife, and obtained 
om her two sacks of malt, saying that B. had bought them of A., 
and C. knew this to be^ false, but took the malt to B., his master, to 
enable him to pay hknself the debt, it was holdeh that C. could not 

be convicted of obtaining the malt by false pretences. M* V. 

’ Uarris, 7 C. cp i^'5.54-. Foriiierly,‘if the evidence proved not only an 
intent to cheat Or defraud, but. also established a pre-existing animus 
furandi^ and a constructive taking, such as to constitute larceny, the 
misdemeanor being merged in the felony, the defendant was entitled 
to his ac^juittal. R, v. Pear, 2 East^ P. C. 682. But now, by stat. 
24 25 Viet c. 96, s. 88, nnte^p. 399, the defendant may be convicted, 

although it appear at the trial that the offence amounts to larceny, 
and not merely to obtaining money, etc., by false pretences. Tlie safer 
course, therefore, to adopt, where it is doubtful whiBther the offence is 
larceny or obtaining goods under a false pretence^ is to indict for the 
'misdemeanor ; in which case, if the offence should turn out to be 
larceny,' the prisoner may nevertheless be convicted by force of the 
statute. These two offences are sometimes difficult to be distinguished, 
in cases where there has been a constructive taking (see ante^p. 284) ; 
but the difficulties arising from this circumstance appear to be obviated 
bv this provision of tlic statute. Where the indictment averred an 
obtaining of a particular .sum of money, with intent to defraud the 

E rosecutor of the same^ and it appeared "that the intent was to defraud 
im of a part only of that sum, the rest being really due, it was held 
that the prisoner might nevertheless be convicted. Reg. v. Leonard^ 
1 Den. C. C. 303 ; 2 C. <0 K. 5J4. Now, however, it is only neces- 
sary to allege in the indictment, and to prove, an intent to defraud 
generally, without alleging or proving an intent to defraud any par- 
ticular persorj. 24 <0 25 Viet c. 96, s. 88, ante, p. 399. On a charge 
of obtaining money by false pretences fi-om A., evidence of a subse- 
quent obtaining of money by the defendant from B., by the same false 
pretences,- is not admissible. Reg. v. Holt, 1 Bell, C. C. 280. 

Lastly, it must be proved that the pretences made use of were false 
in fact : or, in other words, the averments negativing the pretences 
must be proved. But it docs not seem to be essential that they 
should all be proved ; if so many of them as show the falsity of the 
substance of the pretence be proved, it should seem to be sufficient. 
As, in the present instance, if it were to appear in evidence that the 
defendant was teally the servant of IC 0., yet if it were also to appear 
that he had no directions from him to get the cloth in question, and 
that, after he had obtained it, he converted it to his own use, it would 
be sufficient. AVhere the defendants were charged with obtaining 
money by colour and pretence of them being collectors of the pro- 
perty-tax, and it appeared in evidence that they had in fact been 
appointed collectors by the commissioners, though in an informal 
manner ; this was holden not to be 9, false pretence within the mean- 
ing of the act. R. v. Dobson, 7 East, 211. 

As every attempt to commit a crime is itself an indictable misde- 
meanor at common law (see ante, p. 2), wherever the intention to 
obtain money or goods by false pretences is manifested by any overt 
act, the party may be indicted for the attempt to commit the statut- 
able misdemeanor. But the nature of the attempt must be set forth 
in the indictment with reasonable certainty. And where the indict- 
ment stated that the defendant did unlawfully attempt and endea- 
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vour fraudulently, falsely, and unlawfully to obtain from an insurance 
company a large sum of money, to wit, the sum of 22/. 10«., with 
intent thereby then and there to cheat And defraud the said corn- 
pany,” etc. ; this was held insufficient. Reg, y, Marshy 1 Den, C, C. 

The defendant had contracted with the guardians of a poor-law 
union to deliver loaves of a specified weight* to any poor person 
bringing a ticket from the relieving officer. The tickets were to be 
returned by the defendant at the end .of each week, together with a 
statement of the number of tickets sent back, whereujDon he would be 
credited for the amount, and the money would be paid at the time 
stipulated in the contraQt. The defendant delivered to certain poor 
people who brought tickets loaves of less than the specified weight, 
returned the tickets with a note of the number sent, and obtained 
credit in account for the loaves so delivered, but before the time for 
payment had arrived the fraud was discovered. It was held that the 
mere delivery of a less quantity of bread than that contracted for was 
a mere private fraud, no false weights or tokens having been used, 
and therefore not an indictable offence ; but that the defendant was 
properly convicted of attempting to obtain money by false pretences ; 
for although he had only obtained credit in account, and could not, 
therefore, have been convicted of the offence of actually obtaining 
money by false pretences, yet he had done all that was depending on 
himself towards the payment of the monoy, and was therefore guilty 
of the attempt : and that this was a case within the 7 cD 8 6r. 4, c. 29, 
8. 53, because it was an attempt to obtain* money by a false and fraudu- 
lent representation of an antecedent fact ; it was not a mere sale of 
goods by a false pretence of their weight. Reg, v. Eagletm, Dears. 
C. a 615. • 

Indictment for obtaining the Acceptance to a Bill of Exchange hy 
False Pretences. 

Commencement as ante^ p. 270] — ^unlawfully, knowingly, and de- 
signedly did falsely pretend to one J. N., that [state the false j^etence 
used., as in the precedent, ante, p. 4001, by moans of which said false 
pretence the said J. S. did then unlawfully and fraudulently induce 
the said J. N. to accept a certain bill of exchange, that to say, 
a bill of exchange for one hundred pounds, with intent thereby 
then to defraud and injure the said J, N. ; whereas in truth and in 
fact [here negatioe the false pretences, as ante, p. 400], to the great 
damage and deception of the said J. N., to the evil example of all 
others in the like case offending, against the form of the statute in 
such case'made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Misdemeanor : penal servitude for three years, or imprisonment with 
or without hard labour, and with or without solitary confinement (such 
confinement not exceeding one month at any one time, nor three months 
in any one year, 24 <C* 25 Viet. c. 96, a. 119, ante, p. 265) mt exceeding 
two years, 24 <& 25 Viet. c. 96, s. 90, ante, p. 400. 

Evidence, 

The statute of which this section is an amendment (20 & 21 Vkt. 
c. 47) was no doubt introduced in consequence of tne decision in 
Reg. V. Danger, 1 Dears. & B. C. C. 307, in which it was held that 
the obtaining by false pretences the signature of the prosecutor 

t2 
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to an acceptance of a bill of exchange, produced to him for that 
purpose by the defendant, with intent to defraud, was not indict- 
able under tlie repealed act 7 cfe 8 (r. 4, c. 29, «. 53. The evidence 
will be governed by the like rules as would apply to an indictment 
under that statute (see ante^ p. 408 et seq.) The prosecutor must 
prove the pretences as stated in the indictment ; that by means of 
them or soine of them he was induced to accept the bill of exchange ; 
their falsehood; and the intent to defraud, which of course will 
generally be implied from the circumstances of the case. 


Indictmmtfor selling by Fal^e Scales, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. B., on the first day of August, in the year of our 

Lord , and from thence until the taking of this inquisition, did use 

and exercise the trade and business of a [grocer], and during that 
time did deal in the buying and selling by weight of [teaSy sugarsy 
spices'] and of divers other goods, wares, and merchandises ; and that 
the said J. S., being a person of a wicked and depraved mind, and 
contriving and fraudulently intending to cheat and defraud the subjects 
of our said lady .the Queen, whilst he was and continued to be a 
Q/rocer] as aforesaid, to wit, on the said first day of August, in the year 
aforesaid, and on divers other days and times between that day and 
the day of the taking of tliis inquisition, knowingly, wilfully, falsely, 
fraudulcntly,anddcccitfully did keep in a certain shop wherein he the 
said J. S. did so as aforesaid cany on his said trade, a certain false 
pair of scales, for the weighing of goods, wares and merchandises by 
him sold in the way of his said tra^, and which said scales were then, 
by artful and deceitful means and contrivance, so made and con- 
structed as to cause the goods, wares, and merchandises weighed and 
sold thereby to appear of greater weight, to wit, of a greater weight 
by two ounces in every quantity of goods weighed thereby, than the 
real and true weight thereof : and that the said J. S., well knowing 
the said scales to be false as aforesaid, did then, to wit, on the several 
days and times aforesaid, wilfully, falsely, fraudulently and deceitfully 
sell and utter to divers subjects of our lady the Queen, divers goods, 
wares, and merchandises, in the way of his said trade, weighed in and 
sold by the said false scales, and which goods, wares, and merchandises 
were very much deficient and short of the weight at and for which the 
same were so sold by the said J. B. as aforesaid, to wit, by the weight 
of two ounces : to the great damage and deceit of her Majesty’s said 
subjects, to the evil example of all others in the like case offending, 
and against the peace of our lady the Queen, her crown and dignity. 
If you com prwe any particular instance of a sale by those scales to 
a particular person^ you inay add a count upon it; or^ if you thinh 
your evidence not sufficiently specific to maintain the count above giveUy 
you may add a count or counts in a More general form. See 6 Went. 
389. Stating the sale to have been “ to divers subjects to the jurors 
unknoum" has been holden sufficient, H, v. Gibbs, 1 Str, 497. An 
indictment far selling by false weights or measures may readily be 
framed from the above precedent. 

For other frauds at common law, see 2 Russ, 275-286. 

This is a misdememeanor at common law, punishable by fine or im- 
prisonment (with or without hard labour for the whole or any part 
of such imprisonment, 14 tS: 15 Viet, c, 100, s, 29,) or both. 



Cheating* 413 

Evidence, 

Prove that the defendant carried on^the business mentioned in the 
indictment ; that the false scales . described in the indictment were 
found in his shop or warehouse, etc. ; and that he has used them in 
weighing goods sold by him to his customers. If you have proof that 
the scales were used by his shopman or servants, it will be sufficient, 
as it will be presumed that they were used by his orders. 

If a man, in the course of his trade or business publicly carried on, 
put a false mark or token upon a spurious article, so as to pass it off as 
a genuine one, and the article is sold and money obtained by means 
of the false mark or token, he is indictable for a cheat at common law. 
Reg, V. C/oss, 1 Dears. & B. C„ C, 460. Sec Worrell's case^ Trem, 
106 ; Farmer's case^ Id. 109. 


Sect. 4. 

nURGLARY, ETC. 


Statutes. 

24 <Si 25 Viet. c. 96, s. 51.] — Whosoever shall enter the dwelling- 
house of another with intent to commit any felony therein, or being 
in such dwelling house shall commit any felony therein, and shall in 
cither case break out of the said dwelling-house in the night, shall 
be deemed guilty of burglary. 

Sect. 52 — Punishment of Burglary ."] — Whosoever shall be con- 
victed of the crime of burglary shall be liable, at the discretion of the 
court, to be kept in penal servitude for life, or for any term not less 
than three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
iinement. . 

Sect. 53 — What Buildings part of Dwelling -Jmise^ — Ante^p. 338, 

Sect. hAi—- Enter wg Dicellimf -house in the Night with intent to com- 
mit Felony.] — Whosoever shall enter any dwelling-house in the 
night, with intent to commit any felony therein, shall be guilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for any term not exceeding 
seven years, and not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement. 

Sect. 58. — Being found hy Night armexl with intent to break and 
enter Ihoellirig-house^ e^c.]— -Whosoever shall bt found by night 
armed with any dangerous or offensive weapon or instrument what- 
soever, with intent to break or enter into any dwelling-house, or other 
building whatsoever, and to commit any felony therein, or if any 
person shall be found by night having in his possession without lawful 
excuse (the proof of which excuse ^hall lie on such person) any pick- 
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lock key, crow, jack, bit, or other implement of housebreaking, or 
shall be found by night having his face blackened, or otherwise dis- 
^ised, with intent to commit any felony, or shall be found by night 
in any dwelling house or other building whatsoever with intent to 
commit any felony therein, shall be guilty of a misdemeanor, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for the term of three years, or to be 
imprisoned for any term not exceeding two years, with or without 
hard labour. 

Sect. like after j^evious conviction for Felony.'] — Whoso- 

ever shall be convicted of any such misdemeanor as aforesaid, in 
the last preceding section mentioned, committed after a previous 
conviction, either for felony or such misdemeanor, shall, on such 
subsequent conviction, be liable, at the discretion of the court, to be 
kept in penal servitude for any term not exceeding ten years and not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour. 

Sect. 104 — Persons loitering at Night and suspected of Felony against 
this Act., may he ap^yrehended ^ — Any constable or peace officer may 
take into custody, without warrant, any person whom he shall find 
lying or loiteinng in any highway, yard, or other place, during the 
night, and whom he shall have good cause to suspect of having com- 
mitted, or being about to commit, any felony against this act, and 
shall take such person, as soon as reasonably may be, before a justice 
of the peace, to be dealt with according to law. 

Sect. 1 — Definition of Night.] — For the purposes of this act the 
night shall be deemed to commence at nine of the clock in the even- 
ing of each day, and to conclude at six of the clock in the morning 
of the next succeeding day. 

14 c€* 15 Viet. c. 19, 8. W-^Apprehension of Offenders .] — Whereas 
<loubts have been entertained as to the authority to apprehend per- 
sons found committing indictable offences in the night : for remedy 
thereof be it enacted, that it shall be lawful for any person whatso- 
ever to apprehend any person who shall be found committing any 
indictable offence in the night, and to convey him or deliver him 
to some constable or other peace officer, in order to his being con- 
veyed, as soon as conveniently may be, before a justice of the peace, 
to be dealt with according to^law. 

Sect. 12 — Assaults in course of Apprehension .] — If any person liable 
to be apprehended under the provisiops of this act shall assault or 
offer any violence to any person by law authorized to apprehend or 
detain him, or to any person acting in his aid and assistance, every 
such offender shall be guilty of a misdemeanor, and being convicted 
thereof shall be li Jble to be imprisoned, with or without hard labour 
for any term not exceeding three years. 

Sect l^^Definition ojf Night.] — ^The time at which the night shall 
commence and conclude in any offence against the provisions of this 
act shall be the same as in cases cif burglary. 
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hulictment for Burglary^ and Larceny to the Value of £5. 

Surrey, to wit : — The jurors for our lady the Queen upon their oath 
present, that J. S., on the first day of June, in the year of our Lord 

, about the hour of eleven of the o’clock in the night of the same 

day, the dwelling-house of J. N., situate at the parish of, B., in the 
county of S., feloniously and burglariously did break and enter, 
with intent the goods and chattels of one K. 0., in the said dwelling- 
house then being, feloniously and burglariously to steal, take, and 
carry away^* ; and then in the said dwelling-house, one silver sugar- 
basin of the value of three pounds, six silver table-spoons of the value 
of three pounds, and tAvelve silver tea-spoons of the value of two 
pounds, of the goods and chattels of the said K. 0., in the said 
dwelling-house then being found, feloniously and burglariously did 
steal, take, and carry away ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

So, if bank-notes, or other, valuable securities, he stolen, conclude 
“ against the form of the statute,” etc. ; for, allhongh this is not neces- 
sary as to the burglary, yet if that part of the charge fail, such a con- 
clusion would he deemed to be necessary in order to convict for the 
larceny, JR. v. Pearson, 5 C. <0 P. 121. But othencise the indictment 
need not conclude contra formam statuti. Reg. v. Polly, 1 C. cO K. 77. 
If there be any doubt as to the otmiership of the house or goods, you 
may add other counts accordingly. It seems., hoicever, that no owner- 
ship of the goods need be stated. Reg.y. Clarke, 1 C. K. 421. Also, 
as burglary is a breaking and entering of a dwelling-house, with intent 
to commit a felony (and whether a felony at common law or by statute 
is immaterial, 1 Hawk. c. 38, s. 38), if there be any doubt of the intent 
with which the offence was committed, it may he varied in different 
counts accordingly. The intent to steal, as well us the stealing, ought 
to he charged; 1 Hale, P. C. 550; hut where an indictment for bur- 
glariously breaking and entering a dwelling-house, and then and there 
stealing goods therein, omitlexl to state the intent, it was li, olden that the 
defendant might be convicted of the burglamj if the larceny were proved, 
hut not otherwise. R. v. Fumival, R. & R. 445. An indictment under 
s. 54 will be in the same form, omitting the words “ break and,” and the 
words “ and burglariously.” 

Felony : penal servitude for life or for not less than three years, or 
imprisomnent not exceeding tico years,with or vnilojut hard labour, ami 
with or without solltxiry confinement (such confinement not exceeding 
one memth at any one tune, nor three months in any one year, 24 & 25 
Viet. c. 06, s. 110, ante,p. 265).~24 & 25 Viet. c. 06, s. 52. As to the 
^punishment for the larceny, see s. 60, ante, p. 330. 

This offence is Twt triable at any qwxrter sessions. 5 6 Viet. c. 38, 

s. 8 (ante, p. 03). 


Evidence. 

Burglary, at common law, is the breaking and entering of the 
dwelling-house of another in the night-time, with intent to commit a 
felony therein ; 4 Bl. Com. 2^4 ; 3 Inst. 63 ; and by stat. 24 <S) 25 
Viet. c. 96, 8. 51, the breaking out of the dwelling-house of another 
in the night-time, having entered it with intent to commit felony, or 
having committed a felony while in it, is also declared to be a burglary. 
In order to maintain the above indictment, the prosecutor must prove 
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that the defendant broke and entered the dwelling-house of J. N., in 
the night-time, with an intent to steal the goods of K. 0. : and whether 
he succeed or fail in this, he may proceed to prove a larceny of the 
goods of K. 0. in the dwelling-house of J. N. to the value of 5/., in 
the manner directed ante^i). 342 ; and if he succeed in proving the 
larceny, but fail in proving it to have been committed in the dwelling- 
house of J. Ni, or the goods to have been of the requisite value, the 
defendant may be convicted of the simple larceny. 

Having made these few general observations, we shall now proceed 
to state the evidence in burglary more particularly. 

About the hour of Eleven in the NightJ ] — Before the stat. 7 
4db 1 Viet. c. 86, s. 4 (re-enacted in the 24 25 Viet. c. 96, s. 1), 

which first declared that, for the purpose of burglary, the night 
should be considered to commence at 9 r.M., and to conclude at 6 
A.M. of the next day, many nice questions arose as to what fell within 
the meaning of the night-time ; and it may still be worth while to 
refer shortly to the authorities cn the subject. With reference to 
this subject, the day was to be divided into three parts ; daylight, twi- 
light, and night. If the breaking and entering were in the night, it 
was burglary ; if in daylight, it was not. If it were committed during 
twilight, then, if there were not daylight or crepmculum enough, 
begun or left, to discern a man’s face withal, it was a bi\rglary ; other- 
wise not. 3 Jnst 63 ; Ilale^ 550 ; 1 Hawk. c. 31, &*. 2 ; 4 Bl. Com, 
224. But this did not extend to moonliglit ; for then many midnight 
burglaries would go unpunished. 4 BL Com. 224 ; 1 J/cr/c, 551. 

The breaking and entering must both be committed in the night- 
time ; if the breaking be in the day, and the entering in the night, or 
the breaking in the night, ami entering in the day, it is no burglary. 
1 Ilale^ 651. But the breaking may be on one night, and the entry 
on another 1 //a/e, 551 , ])rovided the breaking be with intent to enter, 
and the entry with intent to commit a felony. U. v. Smithy It. <& It. 
417. See It. v. Jordan, 7 C. F. 432. 

The Dwelling-house of J. W] — To prove this allegation, the pro- 
secutor must prove that the defendant broke and entered the dwell- 
ing-house of J. N., in which he was in the habit of residing ; 3 Inst. 
64 ; or some building between which and the dwelling-house there 
was a communication, cither immediate, or by means of a covered 
and enclosed passage leading from the one to the other. 24 <& 25 
Viet. c. 96, 8. 53 {ante, p. 338). And evidence of a breaking and 
entering of such a building 'will sustain an indictment charging a 
breaking and entry of the dwelling-house. R. v. Garland, 1 Leach, 
144 ; 1 East, P. C. 493, 572. 

Every permanent building, in which the renter or owner and his 
family dwell and lie, is deemed a dwelling-house, and burglary may 
be committed in it. Even a set of chambers in an inn of court or 
college is deemed a distinct dwelling-house for this purpose. 1 Hale, 
556 ; 3 Inst. 65 : see Monks v. Dykes, 4 M. & W. 565 : Fcnn v. 
Grafton, 2 Bing. N. C. 617 ; 2 Seott, 56. And it will be sufficient 
if any part of his family reside in thejiouse. Thus, where a servant 
boy of the prosecutor always slept over his brewhouse, which was 
separated from his dwelling-house by a public passage, but occupied 
therewith, it was holden, upon aiv indictment for burglary, that the 
brewhouse was the dwelling-house of the prosecutor, although, being 
separated by the passage, it could not be deemed to be a part of the 
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house in which he himself actually dwelt. iZ. v. Westwood^ R, db R, 
495. So where, upon an indictment for burglary in a shop, it ap- 
peared that the prosecutor had left his house without an intention of 
returning, and had let some of the rooms to lodgers, but continued his 
business there, and his apprentice and foreman and the foreman’s wife, 
who was also his servant, employed in keeping the apartments clean, 
dwelt there, but received weekly wages, it was holden to be the 
dwelling-house of the prosecutor. R. v. Gibbons^ R. <& R. 432. And 
where a counting-house, over which there were two rooms communi- 
cating by a trap-door, which was never used, was broken open, and 
it appeared that the prosecutor’s cooper and his family lived in the 
two rooms, upon a contract that they should have the rooms to live in 
and firing, and weekly wages, it was holden that the counting-house 
was the dwelling-house of the prosecutor. R. v. Stock, R. S R. 186. 
The mere temporary absence of the owner and his family will not de- 
prive the house of this protection the law gives it ; as, for instance, if 
a man have a town and country house, in which he resides alternately, 
and whilst he and his family are residing for the season in the country- 
house, the town-house is broken and entered ; 1 Hale, 56C ; or if Bt 
man lock up his house, and go a journey, and, during his absence, it 
be broken and entered ; R, v. Murray, 2 East, P. C. 496 ; FosL 
77, cit. ; or if a barrister have a set of chambers, in which he resides 
during the term only, and during the vacation they be broken and 
entered ; 1 Hale, 656 ; in these and the like cases the houses and set 
of chambers respectively, even although no person actually resided in 
them at the time, must be deemed dwelling-houses, and the breaking 
and entering of them burglaiy ; provided it appear that the owners, 
when they left them, had an intention to return to them. 1 Hale, 
522, 556 ; Fost. 77 ; R. v. Nuth'own, FosU 76. But burglary 
cannot be committed in a tent or booth in a market or fair, even 
although the owner lodge in it ; 1 Hawk. c. 38, 8. 35 ; 1 Hale, 557 : 
because it is a temporary, not a permanent edifice. But if it be a 
permanent building, though used only for the purposes of a fair, it is 
a dwelling-1 louse. R. v. Smith, 1 M. Rob. 256. Breaking open a 
house in which no man resides or is in the habit of residing, is no 
burglary, even though the owner use it for his mealg and the purposes 
of his business ; for it is not a dwelling-house. R. v. Martin, R. db 
R. 108. If a porter lie in a warehouse for the purpose of protecting 
goods, R. V. Smith, 2 East, P. C. 496, or a servant lie in a barn *m 
order to watch thieves, R. v. Brown, 2 East, P. C. 502, this does not 
make the warehouse or barn a dwelling-house, in which burglary can 
be committed. So, where the landlord of a dwelling-house, after the 
tenant had quitted it, put a servant into it, to sleep there at night, 
until he should relet it to another tenant, but had no intention to re- 
side in it himself : the judges held that it could not be deemed the 
dwelling-house of the landlord. R. v. Davis, 2 Leach, 876. And 
where the prosecutor left his»house without an intention of returning 
to live in it, but retained it as a workshop and warehouse, and two 
women employed in his business not as domestic servants, slept in the 
house merely for the purpose of taking care of it ; but did rfot take • 
their meals there, or use the house for any other purpose, it was holden 
not to be the dwelling-house of the prosecutor. R. v. Flannagan, 
R. & R. 187. So, where the tenant had put all his goods and furni- 
ture into the house, preparatory to his removing to it with his i^ily, 
but neither he nor any of his family had as yet slept in it : it was 
holden not to be a dwelling-house in which burglary can be committed* 

t5 " 
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M, V. Ballard^ 2 East^ P. C. 498 : R, v. Thompson^ Id. ; 2 Leach^ 
771. And the same has been ruled, where, under such circumstances, 
the tenant had put a person (not being one of the family) into the 
house, for the protection of the goods and furniture in it, until it should 
be ready for his residence. R. v. Harris^ 2 Leach^ 701 : R. v. Fuller^ 
2 East.^ P. C. 498 ; 1 Leach.^ 187. See R, v. Jowea, 2 P. C. 
499 : R. V. Flannagan., R. S R. 187. 

A dwelling-house may be divided so as to form two or more dwell- 
ing-houses (within the meaning of the word in the definition of bur- 
glary), by letting a part of it to a tenant ; provided there be no internal 
communication between the part so let and the remainder of the dwell- 
ing-house. Upon an indictment for burglary, it appeared that the 
house in which the burglaiy was alleged to have been committed 
formed the centre of a building, having two wings ; in one of which 
A. lived, and the other consisted of the dwelling-houses of B. and C. 
respectively ; the centre consisted of three manufactories, in one of 
which A., B., D. and other persons, were jointly concerned, and of the 
remaining two t). was the sole proprietor, C. was merely in the em- 
ployment of D. There was no internal communication between the 
Cfentre building and the houses of A. and B., nor between it and the 
house of C., except a window in the house of C., which looked into a 
passage that ran the whole length of the centre building. One of the 
counts in the indictment alleged the centre building to be the dwell- 
ing-house of C. ; but the judges held that the window merely was not 
such an internal communication as could make the centre building be 
deemed parcel of C.’s house ; R. v. Eggington^ 2 Bos. & F. 508. 
Where a part of a dwelling-house, however, is severed by letting, it 
thereby becomes (considered as a distinct house) the subject of burglary 
or not, according to circumstances. If a man hire a shop, parcel of 
another man’s house, and unconnected with it by internal communi- 
cation, and the tenant work or trade in it, but never lie there, it is no 
dwelling-house, and burglary cannot be committed in it. 1 Hale^ 558. 
If, on the contrary, he or any part of his family lie there, it is deemed 
his dwelling-house, and may be laid to be so in an indictment for 
burglary. Id. ; and see R. v. Rogers^ 1 Leac\ 89, 428. So, if he let 
off part, and do not by himself or any of his family dwell in the other 
part, the part let off is the dwelling-house of the tenant, whether it 
communicate with the other part or not, but the part not let off is not 
the subject of burglary. But if the owner of the dwelling-house let 
the shop, which is unconnected by internal communication with the 
house, and also let some rooms in the house, which are connected with 
the other parts of it, to the same person ; and the tenant or some of 
his family sleep in the rooms ; a breaking and entering of the shop, in 
that case, will be burglary, and it may be laid to be committed in the 
dwelling-house of the landlord. R. v. Gibson^ 1 Leach^ 357 ; 2 East^ 
P. C. 508. See Lee v.. Gamel, Cowp. 8: R. v. Stocky R. & R. 185 ; 
2 Leach^ 1015 : R. v. Inhabitants of North Collingham, \ B. & C. 
578 : R. V. Inhabitants of Great Bolton^ 8 B. & C. 11 1 R.v. Inhabit- 
ants of Ditcheat, ^ B. db C. 118 i R. v. Inhabitants of Macclesfield.^ 
%B.& Adol. 870 : Fenn v. GrafUm.^ 2 Bing. N. C. 617 ; 2 Scott., 56. 

The term “ dwelling-house” includes in its legal signification all 
outhouses occupied with and immediately communicating with the 
dwelling-house. But by stat. 24 & 25 Viet. c. 96, s. 53 {ante., p. 338), no 
building, although within the same curtilage with the dwelling-house, 
and occupied therewith, shall be deemed to be part of such dwell- 
ing-house for any of the purposes of that act, unless there be a com- 
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munication between such building and dwelling-house, either imme- 
diate or by means of a covered and enclosed, passage leading from 
the one to the other. Where the prosecutor’s house consisted of two 
living-rooms, another room used as a cellar, and a wash-house on the 
gi'ound-floor, and of three bed-rooms up-stairs, one of them over the 
wash-house, and the bed-room over the house-place communicated 
with that over the wash-house, but there was no internal communica- 
tion between the wash-house and any of the rooms of the house, but 
the whole was under the same roof, and the defcAdant broke into the 
wash-house, and was breaking through the partition-wall between the 
wash-house and the house-place, it was holden that the defendant was 
•properly convicted of burglary in breaking the house. R. v. Burrowes^ 
1 Mood. C. C. 274. But where adjoining to the house was a kiln, 
one end of which was supported by the wall of the house, and ad- 
joining to the kiln a dairy, one end of which was supported by the 
wall of the kiln, the roofs of all three being of different heights, and 
there being no internal communication from the house to tl\e daii-y, it 
was held that burglary was not committed by breaking into the daily. 
Reg. V. HiggSj 2 C. & K. 322. To be within the meaning of this 
section, the building must be occupied with the house in the saiut 
right ; and therefore whore a house let to and occupied by A. adjoined 
and communicated with a building let to and occupied by A. and B., 
it was holden that the building could not be considered a part of the 
dwelling-house of A. R. v. Jenkins.^ R. tO R. 224. If there be any 
doubt as to the nature of the building broken and entered, a count 
may be inserted for breaking and entering a building within the cur- 
tilage, 344.) 

As to the ownership of the dwelling-house : — Where it is laid to be 
the dwelling-house of J. N., proof that it was occupied by his wife 
and her establishment alone will support the indictment : and in such 
a case it should always be alleged in the indictment to be the dwell- 
ing-house of the husljand, even although tlie wife live separate from 
him, and the house have been taken by her, and she have paid the 
rent, taxes, etc. R. v. Fem'c^ Kel. 43 ; aiul see Baggett v. Frier., 11 East., 
301 ; R. V. Smyth., 5 G. <& P. 201 ; 1 M. d; Roh. 157. Thus, where a 
married woman lived apart from her husband, upon an income arising 
from property vested in trustees for her separate use, the judges held 
that a house which she had lived in was. properly described as her 
husband’s dwelling-house, though she paid the rent out of her separate 
property, and the luisband had never been in it. R, v. French., R. 

R. 491. And where a husband and wife separated by mutual consent, 
and the wife lived in a house belonging to the husband with his con- 
sent, and, with the knowledge of lier husband, in adultery with another 
man, who paid the household expenses, but not the rent, it was holden 
that the house was properly described as the dwelling-house of the 
husband. R. v. WUford^ R. R. 517. So, if a man occupy a dwell- 
ing-house by his servants, and do not reside in it himself, the indict- 
ment must allege it to be the dwelling-house of the master ; and 
evidence of an occupation by his servants will maintain the indict- 
ment. But a difficulty vtry frequently arises in such cases, to 
ascertain whether the occupation by the servant is in his own right 
or in that of liis master. Where three persons were in partner- 
ship in a bank and brewhouse, the business of which was trans- 
adted in the lower rooms of the house in question, and a cooper in 
the service of the partnership, at weekly wages, lived with his family 
in the upper rooms, which , communicated with the lower rooms by 
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means of a trap-door and a ladder, but there was also a separate 
entrance to these rooms from without ; the lower rooms were broken 
and entered, and property stolen from them ; and the judges held 
that the house was well laid in the indictment to be the dwelling- 
house of the partners. Jl. v. Stocky 2 Taunt. 339 ; 2 Leachy 1015 ; It. 

R. 185. Where a warehouseman, with his family, lived in a dwell- 
ing-house upon his master’s premises, for which and for coals he paid 
his master a rpnt of IIZ. a year, and the master let the house, which 
was worth 20^. per annum to an ordinary tenant, to the warehouseman 
at the lower rent, that he might reside upon the premises as a secu- 
rity, it was holden that the warehouseman stood in the character of 
tenant, for the master might have distrained upon him for rent, and' 
could not arbitrarily have removed him. R. v. JarviSy 1 Mood. CMJ. 
7. See R. v. Smythy supra. So where, with certain wages, a labourer 
had a cottage rent-free to live in, it was liolden that, as the labourer 
occupied this cottage for his own benefit, and not for the benefit of his 
master, it was well described as the dwelling-house of the labourer. 
H. V. Johlingy R. d R. 52G. Where a toll-gate house, occupied by a 
Berson employed by the lessee of the tolls to collect the tolls, at 
weekly wages, with the privilege of living in the toll-gate house 
erected by the trustees of the road for that purpose, was broken and 
entered in the night-time, it was holden that the house was well de- 
scribed as the dwelling-house of the toll-gate keeper, because he had 
the exclusive possession, and it was unconnected with the premises 
of the lessee, who did not appear to have any interest in it. It. v. 
Canfiddy 1 Mood. C. C. 42. So, where a gardener lived in a house of 
his master, quite separate from the dwelling-house of his master, and 
had the entire control of the house he lived in, and kept the key, it 
was held, that it might be laid either as his or liis master’s house. It. 
V. ReeSy 7 C.dP. 568. And where a servant lived rent-free in a house 
belonging to his master, and his master paid the taxes, and his master’s 
business was carried on in the house, but the servant and his family 
were the only persons who slept in the house, and that part of the 
house in which his master’s business was carried on was at all times 
open to those parts in which the servant lived ; upon an indictment 
for breaking and entering that part of the house in which the master’s 
business was carried on, it was held that it might be described as the 
servant’s house ; but it was not decided that it might not also be de- 
scribed as the house of the master. R. v. Witty 1 Mood. C. C. 248. 
Where the house was described as the house of J. Ik, and it appeared 
that J. B. worked for one W., who did carpenter’s work for a public 
company, and put J. B. into the house in question, which belonged 
to the company, to take care of it and of some mills adjoining, 
J. B. receiving no more wages than before he went to live in the 
house, it was held not rightly laid. It. v. RawlingSy 7 C. d P. 150. 
Where apartments in the house of a corporation are appropriated as 
lodgings for servants of the corporatidn, a burglary committed in 
them must be laid to have been committed in the dwelling-house of 
the corporation. R. v. Pickety 2 Easty P. Q. 501 : R. v. Ilaw/cinSy Post. 
38 : and see R. v. Maynardy 2 Easty P. C. 501. So, a club-house can- 
not be laid as being the dwelling-house of the house- steward, who 
sleeps in it, and had charge of the property stolen. Reg. v. Ashley y 
\ C. d K. 198. So, where apartments are assigned to any person^in 
a royal palace, a burglary committed in them must be laid to have 
been committed in the mansion of the Queen. R. v. Williamsy 1 HaUy 
522 ; ami see Kel. 27 ; 1 Leachy 322. But where a company in the 
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country rented a house in London for their agent, in the upper part 
of which he resided with his family, and in the lower part transacted 
his business, it is reported to have been holden by Graham^ B., and 
Grose^ J., that a burglary in the house was well laid to have been 
committed in the dwelling-house of the agent. R. v. Margette^ 2 
Leach^ 930. Where a house rented by A. ^nd B., partners, was di- 
vided into two houses for the convenience of their respective families, 
the family of A. residing in one, the family of B. in the other, and 
there was no internal communication between them ; a burglary in 
the part occupied by A. was holden to be well laid to have been 
committed in the dwelling-house of A., and not of the partners, 
although the rent of both houses was paid jointly out of the part- 
i^ship funds. R, v. Jones^ 1 Leach^ 537. But a house, the joint 
property of partners in trade, in which their business is carried on, 
may be described as the dwelling-house of all the partners, though 
only one of the partners reside in it. R. v. Atliea^ 1 Mood. C. C. 
329. 

Where the room occupied by a guest in an inn is broken and en- 
tered in Uio night-time, an indictment for the burglary must lay it tS 
have been committed in the dwelling-house of the innkeeper ; 1 Hale^ 
.557 : R. V. Prosser^ 2 JEcist^ 502 ; and the same in all other cases 
where the occupier has the use merely, and no interest in the apart- 
ments he occupies. See 1 Hawk. c. 38, s. 20’. Apartments let to 
lodgers however admit of a different consideration. If part of a 
house be let to a lodger, who sleeps there, and no other person resides 
in the remainder of the house, a burglary in the lodgings must be laid 
to have been committed in the dwelling-house of the lodger. Where 
a coachman rented the loft over a coach-house and stables, and he and 
his family resided in it, a burglary committed in it was holden to be 
well laid to have been committed in the dwelling-house of the coach- 
man. R. V. Turner^ 1 Leach^ 395. 'So, if the house be let out to 
several lodgers, and the owner do not reside in it, a burglary in it 
must be alleged to have been committed in the dwelling-house of that 
j)erson whose lodgings were broken and entered. R. v. Rogers., 1 
Leach, 89 ; and see R. v. Trapshaw, 1 Leach, 427. So, where the 
shop of a dwelling-house is divided into two shops, with a door in 
each opening towards the street, and another into a common passage 
leading to the common staircase, and the whole of the house is oc- 
cupied by the two occupiers of the shops, the separate shop of each 
may be described as tlie dwelling-house of each. R. v. Hailey, 1 
Mood. C. C. 23. And where a lodger occupied a sleeping-room on 
the first floor, and the workshop in the attic, and the rest of the house 
was occupied by other lodgers, a burglary in the workshop was holden 
by the judges to be well laid to have been committed in the dwell- 
ing-house of the lodger who rented it. R. v. Carrol, 1 Leach, 287. 
But if the owner of the house reside in a part of it, and let the rest 
out in lodgings — then, if the part occupied by the lodger be severed 
from that occupied by the owner, that is, if there be no internal com- 
munication between them, and the lodger and owner enter the house 
by different outer doors, a burglaiy in the part occupied by each re- 
spectively must be laid to have been committed in the dwelling-house 
of the person so occupying it ; but if they be not severed, and the 
lodger and owner enter by the same outer door, then the burglary must 
be laid to have been committed in the dwelling-house of the owner. 1 
Leach, 90, n. ; Kel. 83, 84 ; 2 East, P. C. 503. Where, therefore, the 
servant of thi prosecutor dwelt in part of the house, and the rest. 
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excepting the shop, was let off to lodgers ; it was holden, that the 
shop in the prosecutor’s occupation was properly described as the 
dwelling-house of the prosecutor. R, v. Gibhom^ R, & R. 442. And 
where the prosecutor let a shop to his son, which had a separate en- 
trance from the street, but communicated with the dwelling-house of 
the prosecutor by a back door, and the son used the shop as a place 
of business only, and did not reside there, it was holden that the shop 
was properly described as the dwelling-house of the prosecutor. R. 
V. Srfton, R. (& R. 292. If a person let off part of his house, but do 
not dwell in the part reserved, the part let is the dwelling-house of 
the tenant, but the part reserved is not the subject of burglary ; it is 
not the dwelling-house of the tenant, because it forms no part of his 
holding, and it is not that of the owner, because he docs not dweliki 
it. The governor of a workhouse, under a contract for seven yeWs 
with the guardians and overseers of the poor, occupied and dwelt in 
the governor’s house, with the exception of one room reserved to the 
guardians and overseers, as their office, of wliich the governor had 
one key, and the clerk of the guardians and overseers the other, but 
the governor’s servant cleaned the room ; upon an indictment for 
breaking and entering this room, it was holden that it could not be 
described as the dwelling-house of the governor. R. v. Wilson, R. (& 
R. 116. (^See ante,p. 417.) 

In all cases of this description, if there be any doubt whether the 
house broken and entered should be described as the dwelling-house 
of A., B. or C., the pleader should obviate the difficulty by inserting 
counts alleging it to be the dwelling-house of A. B. and C. respec- 
tively ; altliough there can be little doubt that a variance in this 
respect would be amended at the trial. 

It may be necessary to mention, that a man cannot be indicted 
for burglary in his own house. Therefore, if the owner of a house 
break and enter the room of his lodger, and steal his goods, he can 
only be convicted of the larceny. Kel. 84 ; 2 E(.ist, P, C. 502, 506. 

At the common law, a church may be the subject of burglary ; 3 
Inst 64 ; 1 Hale, 659 ; but this is now provided for by statute. {See 
ante, p. 336.) 

Lastly, as to the local description of the house : — It must be 
proved as laid ; if there be a variance between the indictment and 
evidence, in the parish, etc., where the house is alleged to be situate, 
the defendant must be acquitted of the burglary, unless an amend- 
ment be made {ante, p. 42). If it be not stated in the indictment 
where the house is situate, it shall be taken to be situate at the place 
laid as special venue. R. v. Napper, 1 Mood. C. C. 44. Apd if, two 
parishes having been named, the house is stated to be “ at the parish 
aforesaid,” the last parish shall be intended. R. v. Richards, 1 M. & 
Rob. 177. It is sufficient to allege that the burglary was committed 
at siphee named (as “ at N., in the county aforesaid”), without stat- 
ing it to be a parish, vill, chapeli^, dr the like. Reg. v. Brookes, 
C. & Mar, 644. In R, v. Bennett, R. R. 289, it appeared, upon an 
indictment for breaking and entering a dwelling-house in the parish 
of A., that the outhouse broken and entered was in the parish of B., 
but the dwelling-house with which it was connected and occupied 
was in the parish of A., and the point was raised, but not decided, 
whether under such circumstances the indictment was satisfied. 

To avoid difficulty, different counts should be inserted, varying the 
local description. If the house be not proved to be a dwelling- 
house, the defendant must be acquitted of the burglary*. 
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Break,"] — There must be a breaking of the house, either actual or 
constructive, to constitute burglary. If a man leave his doors or 
windows open, and another enter therein with intent to commit a 
felony, it is no burglary. 1 Hale^ 551 ; 3 Inst 64. So, if there be 
an aperture in a cellar window to admit light, through which a thief 
enters in the night, this is not burglary, i?. v. Lewisy 2 C, S P, 628 : 
E. V. Spriggs,, 1 M, & Rob. 357. 

An actual breaking is, where the offender, for the purpose of get- 
ting admission for any part of his body, or for a weapon or other 
instrument, in order to effect his felonious intention, breaks a hole 
in the wall.of the house, breaks a door or window, picks the lock of 
a door, or ‘opens it with a key, or even by lifting the latch, or un- 
looses any other fastening to doors or windows which the owner has 
provided. 3 Inst 64 ; 1 Ilale^ 552. Thus, where an entry was 
effected by taking out the glass from a door, it was holden to be 
burglary. R. v. Smithy R, & R. 417. And where the defendant 
pulled down the sash of a window which had no fastening, and was 
only kept in its place by the pulley-weight, it was holden to be bur- 
glary, although there was an outer shutter which was not put to. 
It, v. Haines,, R, & R, 451. So, where he raised a sash-window which 
was shut down close, but not fastened, though it had a hasp which 
might have been fastened. R, v. Ilyams, 7 C. & P. 441. And where 
a window opening upon hinges, and fastened with wedges, but so that 
by pushing against it it could be opened, was opened ; it was holden 
to be burglary. R, v. Hall,, R. & R, 355. So, where a party thrust 
his arm through the broken pane of a window, and in so doing broke 
some more of the pane, and thus got at and removed the fastening 
of the window and opened it, it was holden to be a sufficient break- 
ing. R, V. Robinson,, 1 Mood, C, C, 327. In R, v. Calkin^ R, & R, 157, 
the prisoner entered the premises by lifting up a heavy flap of a 
cellar, which was not bolted, and upon a question reserved whether 
this was a sufficient breaking to constitute burglary, the judges were 
equally divided : in a later case, however, it has been decided that 
lifting up the flap of a cellar usually kept down by its own weight is 
a sufiicierit breaking for the purpose of burglary. R. v. Russell,, 1 
Mood. C, C. 377. See R. v. Brown,, 2 East, P. C. 487. If a window 
be partly open, but not sufficiently to admit a person, the raising of 
it so as to admit a person is not a breaking of the house. R, v. 
Smith, 1 Mood, a a 178. 

A constructive breaking is, where the offender, with intent to com- 
mit a felony, obtains admission by some artifi^ or trick, for the pur- 
pose of effecting it. As, for instance, if a man knock at a door, and 
upon its being opened, rush in with a felonious intent : or upon pre- 
tence of taking lodgings, fall upon the landlord and rob liim : or 
procure a constable to gain admittance, in order to search for traitors, 
'and then bind the constable ,and rob the house ; all these entries 
have been adjudged burglaries, *althofigh there were no actual break- 
ing ; for the law will not suffer itself to be trifled with by such 
evasions, especially under the cloak of legal process. 1 Haiok. c. 38, 
88, 9, 10 ; 4 BL Com, 226. So, where the defendant obtained admis- 
sion, by promising a boy, who was in care of the house, some ale ; 
and whilst the boy was gone for the ale, robbed the house : this was 
holden to be burglary. R, v. Hawkins, 2 East, P, C, 485. Nay, 
if a servant conspire with a robber, and let him into the house by 
night, this is burglary in both ; 1 Hale, 553 ; 1 Hawk, c. 38, «. 14 ; 
R, V. Qyrnwall, 2 Str. 881 ; for the servant is doing an unlawM act ; 
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and the opportunity afforded him of doing it with greater ease 
rather aggravates than extenuates the guilt. But if a servant, pre- 
tending to agree with a robber, open the door and let him in for the 
purpose of detecting and apprehending him, this is no burglary, for 
the door is lawfully open. Reg. v. Johnson^ C. & Mar, 218. Ob- 
taining admission to a house by getting down the chimney, is bur- 
glary ; for the chimney is as much closed as the nature of things 
will admit. R. v. Brice,, R. S R, 450 ; 1 Hawk, c, 38, s, 6. See 1 
Hale, 552. 

And the breaking necessary to constitute burglary is not restricted 
to the breaking of the outer wall, or doors, or windows ^f a house ; 
if the thief get admission into the house by the outer door or window 
being open, and afterwards breaks or unlocks, etc., an inner door, for 
the purpose of entering one of the rooms, etc., in the house, it is 
burglary. 1 Hale^ 553 : R. v. Johnson^ 2 East^ P, C. 488. So, if a 
servant open his master’s chamber-door, or the door of any other 
chamber not immediately within his trust, with a felonious design ; or 
if any other person lodging in the same house, or in a public inn, open 
and enter another’s door with such evil intent it is burglary. 1 Hale,, 
553, 554. It is doubted, whether breaking open cupboards, etc., in 
the inside of a house, affixed to the freehold, is burglary ; see 1 Hale,, 
527 ; Post, 108 ; and Mr. Justice Foster,, in favorem vitce, recom- 
mends that it should not be so considered. Fast. 109. And clearly, 
the breaking open chests, etc., in a dwelling-house, is not burglary. 
1 Jlale^ 553, 554. The breaking must be of some part of the house : 
and therefore, where the defendant opened an area gate*with a ske- 
leton key, and thence passed through an open door into the kitchen, 
it was holden not to be a breaking, there being no free passage from 
the area to the house in the hours of sleep. R. v. DaviSy R, R, 
322. And upon the same principle, it was holden that the breaking 
of an outward gate, part of the outward fence of the curtilage of a 
dwelling-house, and which opened, not into any building, but into 
the yard only, was not a breaking of the dwelling-house. R. v. Ben^ 
netty R. d R, 289. Where a shutter^box partly projected from a 
house, and adjoined the side of the shop-window, which side was 
protected by wooden panelling, lined with iron ; it was holden that 
the breaking and entering the shutter-box did not constitute bur- 
glary. R, V. PainCy 7 C, d P. 135. 

To enter,'] — And there must be an entry y as well as a breaking* to 
constitute burglary ; g>,lthough we have seen that the entry need not 
be on the same night as the breaking. AntSy p, 418 ; 1 HaUy 551. 
Any the least degree of entry, however, with any part of the body, 
or with any instrument held in the hand, is sufficient ; as, for instance, 
after breaking the door or window, etc., to step over the threshold, 
to put a hand, or a finger, R, v. Davis^ R. d R. 499, or a hook or other 
insti-ument in at a window to draw out goods, or a pistol, to demand 
one’s money, are all of them burglarious entries. 1 HalCy 555 ; Post, 
108 ; 1 Hawk. c. 38, ss. 11, 12 ; 3 Inst. 64. So, if the defendant in- 
troduce his hand through a pane of glass, broken by him, between 
the outer window and an inner shutter, for the purpose of undoing 
the window-latch, it is a sufficient entry. R. v. Bailey y R. d R, 341. 
So, an entry down a chimney is a sufficient entry into a house, for 
the chimney is part of the house. R. v. Bricey R. d R. 450. But 
an entry through a hole in the roof left for the purpose of admitting 
light is not a sufficient entry to constitute burglary ; for a chimney 
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is a necessary opening, and needs protection ; whereas, if a man 
choose to leave a hole in the wall or roof of his house, instead of a 
fastened window, he must take the consequences. R, v. Spriggs, 1 
M, <& Rob, 367. It has even been said that discharging .a loaded 
gun into a house is a sufficient entiy. 1 Hawk, c, 38, a. 11. But 
there must be an entiy : if, for instance, a man assault a house, or 
even break a hole in it, and before entry the owner fling his money 
to the thief, it would not be bu^lary. 1 Hawk. c. 38, s. 3 ; 1 Hale, 
555. So, if the instrument with which the house is broken happen 
to enter the house, but without any intention on the part of the 
burglar to effect his felonious intent (as, for instance, to draw out 
the goods) with it, this will not be a sufficient entry to constitute a 
burglary. R, v. Hughes, 1 Lexich, 40G. See R. v. Roberts, 2 Hast, 
P . C. 487. Where therefore the defendant threw up a window, and 
introduced a erow-bar to force the shutters, which were three inches 
from the window, but no part of his hand was within the window, 
this was holden not to be an entry, although the jury found that 
the defendant did this with intent to steal. R. v. Rust. 1 Mood. • 
a C. 183. 

It will be seen that the present statute, 24 (& 25 Viet. c. 96, now 
provides, by tlie 54th section (cmte,p. 413), for the case of a person 
who, without any breaking, enters a dwelling-house in the night 
with intent to commit any felony therein, and subjects the person so 
offending to penal servitude for not more than seven and not less than 
three years, or to imprisonment for any term not exceeding two 
years. The cases as to what constitutes an entry will of course bo 
equally applicable to this offence as to the offence of burglary. 

With intent, etc."] — The intent laid in the indictment must be to com- 
mit some felony (and whether a felony at common law or by statute 
is immaterial, 1 JIawk. c. 38, s. 38) in the dwelling-bouse, such as 
larceny, murder, rape, etc. ; and the intent must be proved as laid. 
Where the intent laid was to kill a horse, and the intent proved was 
mere to lame him, in order to prevent him from running a race, the 
variance was holden fatal. R. v. Dobbs, 2 East, P. C. 513. If the 
intent laid to bo murder, and the intent proved be to beat the party 
merely, the variance is fatal. 1 Hale, 561. Where the intent laid 
was to steal, and the intent proved was to carry away the defendant’s 
trunk containing money which he had formerly embezzled from his 
master, it was holden that the offence proved did not amount to a 
burglary ; for it was no felony in the defendant to remove the money. 
R. V. Dinghy, 2 Leach, 840, c. So, where the intent was laid to steal, 
and the intent proved was to rescue uncustomed goods which had 
been seized, the judges held that the indictment was not sustained 
by the evidence. R. v. Knight, 2 East, P. C. 510. So, where the 
intent laid was to steal the goods of J. W., and it appeared in evi- 
dence that no goods of any pqrson of the name of J. W. were in the 
house, but that the name of J. W. had been inserted in the indict- 
ment by mistJikc : the judges held the variance to be fatal, and the 
defendant was accordingly acquitted. R. v. Jenks, 2 East, P. C. 514 
(ante,p. 181). But where the indictment alleged the intent to be 
generally “ the goods and chattels in 'the said dwelling-house then 
and there being” to steal, and charged the defendant with stealing 
the goods of A. therein, it was held to be satisfied by proof of a 
breaking into the house, with intent to steal the goods there gene- 
rally, though the goods actually stolen did not belong to A. alone. 
Reg. v. Clarke, I C,<&K. 421. 
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The best evidence of the intent is, that the defendant actually 
committed the felony alleged to have been intended by him : see it. 
V. Locost^ Kel. 30 : or you may give in evidence any other facts from 
which the intent may be presumed by* the ju^. (See ante^p. 186.) 
Where the defendant was discovered m the chimney of a shop in the 
night-time, and the jury found him guilty of the burglary with intent 
to steal, it was holden that the evidence* was sufficient to warrant the 
conviction, it, v. Brice,^ R, & R. 450. If the intent be at all doubt- 
ful, you may lay it in different ways in separate counts. See 2 East^ 
P. U. 515 ; Leach, 1105, n. 

And then and there in the said Dwelling-house, etci] — The larceny 
in the dwelling-house is proved as directed ante, p. 342. It seems, 
however, that, to convict the defendant of the felony charged to have 
been committed, it must appear to have been concurrent with the 
burglary ; you cannot give evidence of a felony committed at a dif- 
ferent time. Where it appeared in evidence, that upon entering the 
house at three o’clock in the day, the owner found that some person 
had removed certain goods to a different part of the house from that 
in which he had placed them, seemingly for the purpose of stealing 
them : and the defendants afterwards, on the same evening, having 
broken and entered the house, were taken in it, before they had 
attempted to move or carry away anything : having failed at the trial 
to prove the burglary, the prosecutor was proceeding to prove the 
defendants guilty of the antecedent larceny ; but the court refused 
to receive the evidence, saying, that the transactions were perfectly 
distinct, and that the prosecutor might as well attempt to prove a 
larceny committed seven years before. R. v. Vandercomh cO Abbot, 
2 Leach, 708. 

If you succeed in proving a larceny, but fail in proving it to have 
been committenl in the dwelling-house, or the goods to be of the 
value of five pounds, and if you also fail in proving the burglary, the 
defendant may be convicted of the simple larceny. If two or more 
are indicted, one may be found guilty of the burglary and larceny, 
and the other of the lai'ceny only. R. v. Buttei'worth, R. & R. 520 
(see ante,p. GO) : R. v. Tuimer, 1 Sid, 171, contra. Where a room- 
door was latched, and a person lifted the latch and entered the room, 
and concealed himself for the purpose of committing a larceny there, 
which he afterwards effected ; and two other persons were present 
with him when he lifted the latch, for the purpose of assisting him to 
enter, and screened him from observation by opening an umbrella, it 
was holden that those two were in law parties to the breaking and 
entering, and were answerable for the larceny which afterwards took 
place, though they were not near the spot when it was perpetrated. 
R. V. Jordon, 7 C. & P. 432. Where the breaking is on one night, 
and the entry the night after, a person present at the breaking, 
though not present at the entering, is in law guilty of the whole of- 
fence. Id, 


Indictment for Burglary by breaking out of a Home, 

Surrey, to wit ; — The jurors for our lady the Queen upon their oath 
present, that J. S. on the first day of June, in the year of our Lord 

, about the hour of eleven in the night of the same day, being in 

the dwelling-house of J. N., situate at the parish of B., in the county 
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of S., one silver sugar-basin of the value of three pounds, six silver 
table-spoons of the value of three pounds, and twelve silver tea- 
spoons of the value of two pounds, of the goods and chattels of one 
J. O., in the said dwelling-hotlse of the said J. N. then being in the 
said dwelling-house feloniously did steal, take and carry away ; and 
that he the said J. S. being so as aforesaid in the said dwelling-house, 
and having committed the felony aforesaid, in manner and fonn 
aforesaid, afterwards, to wit, on the same day and year aforesaid, 
about the hour of eleven in the night of the same day, feloniously 
and burglariously did break out of the said dwelling-house of the 
said J. N. ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
I and dignity. 

An Lulictment stating that the prisoner “ did hreah to get out^" or 
did break and get out'' is had^ the words of the statute being “ break 
out." R. V. Compton^ 7 C. db P. 139. 

Felony. 24 & 25 Viet. c. 96, s. 51 (finte^p. 413). This section of the 
statute declares^ that^hohosoener shall enter the. dwelling-house of another., 
with intent to commit any felony therein, or being in such dwelling-house 
shall commit any felony therein, and shall in either case bi'cak out of the 
said dwelling-house in the night-time, shall he guilty of burglary." The 
pu7iishnient is the same as stated in the last precedent, ante, p. 415. 
The offence is not triable at any quarter sessions. 5 d; G Viet. c. 38, s. 1 
{ante, p. 93). 


Evidence. 

Prove a larceny in the dwelling-house of J. N., as directed ante, 
pp. 271, 342. And prove a breaking of the house by the defendant, 
in the night-time, in order to get out of the same. In R. v. Z«w?- 
rence, 4 C. dc P. 281, Bolland, B., held that escaping from a house by 
lifting a heavy flap-door which had no fastening, but was kept down 
by its own weight, was not a sufficient breaking out of a house 
although, as we have seen ante, p. 425, it would constitute a good 
breaking into a house : perhaps the cases are distinguishable. It is 
not the less a burglary, because the defendant was lawfidly in the 
house, as a lodger, or a guest at an inn. Reg. v. Wheeldon, 8 C. do P. 
Ul. 

If it be doubtful whether a felony can be proved, but there be suf- 
ficient evidence of an intent to commit a felony, a count may be 
added, stating the intent. To prove this count, the prosecutor must 
prove the entry, the intent as in other cases, and the breaking out. 


Indictment for being found by Night armed, with intent to break into 
a Dwelling-house and to commit a Felony therein. 

Central Criminal Court, to wit : The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of December, in 

the year of our Lord , about the hour of eleven in the night of the 

same day, at the parish of , in the county of Middlesex, was un- 

lawfully found armed with a certain dangerous and offensive instru- 
ment, that is to say, a crow-bar \any dangerous or offensive weapon or 
instrument whatsoever\ with intent then to break and enter \break or 
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enter'] into a certain dwelling-house of J. S. there situate, and the 
goods* and chattels in the said dwelling-house then being feloniously 

to steal, take, and carry away ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. It is not necessary to aver that the goods and 
chattels were the iwoperty of any particular person ; Reg. v. Lawes, 1 C. 

K. 62 ; ante^ p. 339. For the form of an indictment after a previous 
conviction, under the b^th section of the statute, see post. Booh II., 
Chap. V. 

Misdemeanor : penal servitude for. three years, or imprisonment, with 
or without hard labour, not exceeding two years ; 24 cfe 25 Viet. c. 96, 
s. 58. And for the like offence after ain'evious conviction for felony or 
for such misdemeanor, penjal servitude for not more than ten nor less than 
thre£, years, or imprisonment, with or without hard labour, not exceeding 
two years ; Id. s. 59. 

Evidence. 

Prove that the defendant was found by night, that is, between nine 
o’clock P.M. and six o’clock A.M., see 24 d 25 Viet. c. 96, s. 1 (ante, p. 
414), and armed as alleged in the indictment. Then prove the intent, 
which may be inferred from the nature of the weapon or instrument 
with which the defendant is found armed, the place in which he is 
found, or from his declarations, or from other circumstances ; see ante, 
p, 186. 


Indictment for having in Possession, by Night, Implements of 
Housebreaking. 

Commencement as abovei] — about the hour of eleven in the night of 

the same day, at the parish of , in the county of , unlawfully 

was found, he the said J. S., then and there, by niglit as aforesaid, 
unlawfully having in his possession, without lawful excuse, certain 
implements of housebreaking, that is to say, ten picklocks, ten keys, 
and two crows, against the form of the statute in such case made and 
provided, and against, the peace of our lady the Queen, her crown and 
dignity. In the printed copie, s of the statute 24 cb 25 Viet. c. 96, s. 58, 
as also in those of the repealed act 15 16 Viet. c. 19, s. 1, the words 

are thus punctuated,, — “any picklock key, crow, jack, bit, or other 
implement of housebreaking hut it seems that there should he a 
comma between the words “ picklopk,” and “ key see Reg. v. Oldham, 
2 Den. C. C. 472 ; b C. d K. 250. An Indictment on this section need 
not allege an intent to commit a felony. Reg. v. Bailey, Dears. C. C. 
244. 

Misdemeanor : 24 d 25 Viet. c. 96, s. 58. See the last precedent. 

Evidence. 

Prove that the defendant was found by night (that is, between nine 
r.M. and six a.m., see above], having in his possession one or more of 
the implements of housebreaking mentioned in the indictment. Every 
instrument which from its nature is capable of being used for house- 
breaking, although ordinarily used for lawful purposes, e. g., a house 
door-key, or a pair of pincers, is an implement of house-breaking 
■within the statute, if the jury are of opinion, from the circumstances, 
that at the time when the defendant was found in possession of it, it 
was his intention to use it as such. Reg. v. Oldham, 2 Den. C. C. 
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472 ; Z C. & K, 250. The lawful excuse for possession, if any, must 
be proved by the defendant. ^ 

Semble^ that it was a misdemeanor at common law to Jiave posses- 
sion of instruments of housebreaking, with intent to break into a house 
and steal the goods therein: see R. v. Lee^ Cas. temp, Ilardw. 371 ; 
sed quaere / see ante^ p. 2. 


Sect. 5. 

ARSON. 


BURNING HOUSES AND OTHER BUILDINGS, ETC. 


Statutes. 

24 <fh 25 Viet. c. 97, s. 1 — Burning Churches^ etc.l — Whosoever shall 
unlawfully and maliciously set fire to any church, chapel, meeting- 
house, or other place of divine worship, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for life or for any term not less than 
three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement, and, if a male under the age of sixteen years, with or with- 
out whipping. 

Sect. 2— Burning llotises, any Person being therein.'] — Whosoever 
shall unlawfully and maliciously set fire to any dwelling-house, any 
person being therein, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life or for any term not less than three years, or 
to be imprisoned for any term not exceeding two years, with or with- 
out hard labour, and with or without solitary confinement, and, if a 
male under the age of sixteen years, with or without whipping. 

Sect. 3 — Burning Houses, etc., etc.] — ^Whosoever shall unlawfully 
and maliciously set fire to any house, stable, coach-house, outhouse, 
warehouse, office, shop, mill, malt-house, hop-oast, barn, storehouse, 
granary, hovel, shed, or fold, or to any farm building, or to any 
building or erection used in farming land, or in carrying on any trade 
or manufacture, or any branch thereof, whether the same shall then 
be in the possession of the offender, or in the possession of any other 
person, with intent thereby to injure or defraud any person, shall be 
guilty of felony, and being ponvicted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for life or for 
any term not less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour, and with or 
without solitary confinement, and, if a male under the age of sixteen 
years, with or without whipping. 

Sect. 4 — Setting Fire to Railway Statiom.] — Whosoever shall wil- 
fully and maliciously set fire to any station, engine-house, warehouse, 
or other building belonging or appertaining to any railway, port, 
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dock or harbour, or to anjr canal or other navigation, shall be ^ilty 
of fel^y, and being convicted thereof shall be liable, at the discre- 
tion of the court, to be kept in penal servitude for life or for any term 
not less than three years, or to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour, and Avith or without 
solitary confinement, and, if a male under the age of sixteen years, 
with or without whipping. 

Sect 5 — Sctting^ Fire to Public —Whosoever shall un- 

lawfully and maliciously set fire to any building other than such as 
are in this act before mentioned, belonging to the Queen, or to any 
county, riding, division, city, borough, poor law union, parish, or place, 
or belonging to any university, or college or hall of any university, 
or to any inn of court, or devoted or dedicated to public use or orna- 
ment, or erected or maintained by public subscription or contribution, 
shall be guilty of felony, and being convicted thereof shall be liable, 
at the discretion of the court, to be kept in penal servitude for life, 
or for any term not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour, and, if a 
male under the age of sixteen years, Avith or Avithout whipping. 

Sect 6 — Setting Fire to other Buildings.'] — Whosoever shall unlaw- 
fully and maliciously set fire to any building other than such as are 
ill this act before mentioned, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for any term not exceeding fourteen years 
and not less than three years, or to be imprisoned for any term not 
exceeding two years, with or without hard labour, and, if a male 
under the age of sixteen years, Avith or without whipping. 

Sect 7 — Setting Fire to Goods in Buildings.'] — Whosoever shall 
unlaAvfully and maliciously set fire to any matter or thing, being in, 
against, or under any building, under such circumstances that if the 
building Avere thereby set fire to, the offence would amount to felony, 
shall be guilty of felony, and being convicted thereof shall be liable, 
at the discretion of the court, to be kept in penal servitude for any 
term not exceeding fourteen and not less than three years, or to be 
imprisoned for any term not exceeding two years, Avlth or without 
hard labour, and, if a male under the ago of sixteen years, with or 
without whipping. 

• 

Sect. 56 — Accessories., etc.] — ^In the case of every felony punishable 
under this act, every principal in the second degree, and every acces- 
sory before the fact, shall be punishable in the same manner as the 
principal in the first degree is by this act punishable ; and eveiy 
accessory after the fact to any felony punishable under this act shall 
on conviction be liable, at the discretion of the court, to be impri- 
soned for any term not exceeding two years, Avith or without hard 
labour, and Avith or without solitary confinement ; and every person 
who shall aid, abet, counsel, or procure the commission of any mis- 
demeanor punishable under this act shall be liable to be proceeded 
against, indicted, and punished as a principal offender. 

Sect 57 — Persons loitering at Nighty and suspected of Felony against 
this Acty may be apprehended.] — ^Any constable or peace officer may 
take into custody, without warrant, any person whom he shall find 
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Ij^ing or loitering in any highway, yard, or other place during the 
night, and whom he shall have good cause to suspect of having com- 
mitted or being about to commit any felony against this act, and shall 
take such person as soon as reasonably may be before a justice of the 
peace, to be dealt with according to law. 

Sect. 58 — Malice against Ovmer of Property unnecessary .'] — Every 
punishment and forfeiture by this act imposed on any person ma- 
liciously committing any offence, whether the same be punishable 
upon indictment or upon summary conviction, shall equally apply 
and be enforced, whether the offence shall be committed from malice 
conceived against the owner of the property in respect of which it 
shall be committed pr otherwise. 

Sect. 59 — Act to apply to Persons in Possession of Property injured.] 
— Every provision of this act not hereinbefore so applied shall apply 
to every person who, with intent to injm-e or defraud any other per- 
son, shall do any of the acts hereinbefore made penal, although the 
offender shall be in possession of the property against or in respect 
of which such act shall be done. 

Sect. 60 — Indictment — Intent to injure or defraud .] — It shall be 
sufficient in any indictment for any offence against this act, where it 
shall be necessary to allege an intent to injure or defraud, to allege 
that the party accused did the act with intent to injure or defraud (as 
the case may be), without alleging an intent to injure or defraud any 
particular person ; and on the trial of any such offence it shall not be 
necessary to prove an intent to injure or defraud any particular per- 
son, but it shall be sufficient to prove that the party accused did the 
act charged with an intent to injure or defraud (as the case may be). 

Sect. 61 — Apjyrehensim of Offenders .] — ^Any person found commit- 
ting any offence against this act, whether the same be punishable 
upon indictment or upon summary conviction, may be immediately 
apprehended, without a warrant, by any peace officer, or the owner 
of the property injured, or his servant, or any person authorized by 
him, and forthwith taken before some neighbouring justice of the 
peace, to be dealt with according to law. 

Sect. 67 — Summary Conviction a bar to other Proceedings ^] — When 
any person convicted of any offence punishable upon summary con- 
viction by virtue of this act shall have paid the sum adjudged to be 
paid, together with costs, under such conviction, or shall have re- 
ceived a remission thereof from the crown, or the lord-lieutenant or 
other chief governor of Ireland, or shall have suffered the imprison- 
ment awarded for nonpayment thereof, or the imprisonment awarded 
in the first instance, or shall ^have been so discharged from his con- 
viction by any justice as aforesaid, he shall be released from all 
further or other proceedings for the same cause, 

70 — Proof of former Convictions .] — Every justice of the 
peace before whom any person shall be convicted of any offence 
against this act shall transmit the conviction to the next court of 
general or quarter sessions which shall be holden for the county or 
place wherein the offence shall have been committed, there to be 
kept by the proper officer among the records of the court ; and upon 
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indictment or information against any person for a subsequent 
o^nce, a copy of such conviction, certified by the proper officer of 
the cburt, or proved to b^ a true copy, shall be sufficient evidence to 
prove a conviction for the former offence, and the conviction shall be 
presumed to have been unappealed against until the contrary be 
shown. 

Sect. 71 — Venue.y—A\\ actions and prosecutions to be commenced 
against any person for anything done in pursuance of this act 
shall be laid ar d tried in the county where the fact was com- 
mitted, and shall be commenced within six months after the fact 
committed, and not otherwise ; and notice in writing of such action, 
and of the cause thereof, shall be given to the defendant one month 
at least before the commencement of the action ; and in any such 
, action the defendant may plead the general issue, and give this act 
and the special matter in evidence at any trial to be had thereupon ; 
and no plaintiff shall recover in any such action if tender of suffi- 
cient amends shall have been made before such action brought, or 
if a sufficient sum of money shall have been paid into court after 
such action brought, by or on behalf of the defendant ; and if a 
verdict shall pass for the defendant, or the plaintiff shall become 
nonsuit, or discontinue any such action after issue joined, or if, upon 
demurrer or otherwise, judgment shall be . given against the plaintiff, 
the defendant shall recover his full costs as between attorney and 
client, and have the like remedy for the same as any defendant has 
by law in other cases ; and though a verdict shall be given for the 
plaintiff in any such action, such plaintiff shall not have costs against 
the defendant, unless tlie judge before whom the trial shall be shall 
certify his approbation of the action. 

Sect. 72 — Admiralty Offences .^ — All indictable offences mentioned 
■ in this act which shall be committed within the jurisdiction of the 
admiralty of England or Ireland shall be deemed to be offences of the 
same nature and liable to the same punishments as if they had been 
committed upon the land in England or Ireland, and may be dealt 
with, inquired of, tried, and determined in any county or place in 
England or Ireland in which the offender shall be apmehended or be 
in custody, in the same manner in all respects as it they had been 
actually committed in that county or place ; and in any indictment 
for any such offence, or for being an accessory to such an offence, the 
venue in the margin shall be the same as if the offence had been 
committed in such county or place, and the offence shall be averred 
to have been committed “ on the high seas provided that nothing 
herein contained shall alter or affect any of the laws relating to the 
government of her majesty’s land or naval forces. 

Sect. 73 — Fine and Sureties ."} — Whenever any person shall be con- 
victed of any indictable misdemeanor punishable under this act, the 
court may, if it shall think fit, in addition to or in lieu of any of the 

S unishments by this act authorized, fine the offender, and require 
im to enter into his own recognizances, and to find sureties, both or 
either, for keeping the peace and being of good behaviour ; and in 
case of any felony punishable under this act, the court may, if it 
shall think fit, require the offender to enter into his own recognizances, 
and to find sureties, both or either, for keeping the peace, in addition 
to any punishment by this act authorized : provided that no person 
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shall be imprisoned under this clause for not finding sureties for any 
period exceeding one year. 

Sect. 74 — Place and mode of Impriemment "] — Whenever imprison- 
ment, with or without hard labour, may be awarded for any indictable 
offence under this act, the court may sentence the offender to be im- 
prisoned, or to be imprisoned and kept to hard labour, in the common 
gaol or house of correction. 

Sect, lb — Solitary Cmfinement and Whipping ."] — ^Whenever solitaiy 
confinement may be awarded for any indictable offence under this 
act, the court may direct the offender to be kept in solitary confine- 
ment for any portion or portions of his imprisonment, or of his im- 
prisonment with hard labour, not exceeding one month at any one 
time, and not exceeding three months in any one year ; and whenever 
whipping may be awarded for any indictable offence under this act,^ 
the court may sentence the offender to be once privately whipped ; 
and the number of strokes, and the instrument with which they shall 
be inflicted, shall be specified by the court in the sentence. 

Sect. 77 — Costs of Prosecutions .] — ^The court before which any in- 
dictable misdemeanor against this act shall be prosecuted or tried 
may allow tlie costs of the prosecution in the same manner as in cases 
of felony ; and every order for the payment of such costs shall be 
made out, and the sum of money mentioned therein paid and repaid, 
upon the same terms and in the same manner in all respects as in 
cases of felony. 


Indictment for setting Fire to a House, with Intent, etc. 

Central Criminal Court, to wit: — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of Juno, in the 

year of our Lord , feloniously, unlawfully, and maliciously did 

set fire to a certain dwelling-house (“ any house, stahle, coach-house, 
outhouse, warehouse, office, shop, mill, malt-house, hop-oast, ham, store- 
house, or granary, hovel, shed, or fold, or any farm-huilding, or building 
or erection used ih farming land or in carrying on trade or manufacture, 
or any branch thereof') of J. N., situate at the parish of B., in the 
county of M., with intent thereby then to injure the said J. N., [or, 
to defraud a certain insurance company called (“ to injure or de- 

fraud any person")] ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. Where the indictment omitted the word “ unlaw- 
fully," the judges held it to be bad. R, v. Turner, 1 Mood. C. C. 239 ; 
A a <&P. 245. 

Felmy : penal servitude for life or for m>t less than three years, or 
imprisonment not exceeding two years, with or without hard labour, and 
with or without solitary confinement, {such confinement not exceeding 
(me month at any one time, nor three months in any one year, 24 & 25 
Viet. c. 97, s. lb) ; and, if a male under sixteen years of age, with or 
without whipping. 24 & 25 Viet. c. 97, s. 3. This offence is not tndble 
at any quarter sessions. 5 6 Viet. c. 38, s. 1 {ante, p, 93). 

Evidence, 

On the first day of June, etc ,] — ^The time here stated need not be 

w. u 
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proved as laid : if the offence be proved to have been committed at 
any time before or after, provided it be some day before the finding of 
the indictment, it is sufficient. (^See ante^ p, 177.) Wliere the in- 
dictment alleged the offence to have been committed in the night- 
time, and it was proved to have been committed in the day-time, the 
judges, held the variance to be immaterial. R, v. Minim. 2 Easty 

F, C. 1021. {Bee ante^ p, 190.) 

The parisli is raaterii, for it is stated as part of the local descrip- 
tion of the house burnt. {Ante^^p. 179.) Therefore, if the house be 
proved to be situate in another parish, the defendant must be acquitted, 
unless the variance be amended. Upon an indictment for setting fire 
to a stack of pulse, it was holden that the offence was not of a local 
nature. R. v. Woodward^ 1 Mood. C. C. 323. But in that case the 
indictment gave nodocal description to the property destroyed. 

Feloniously^ unlawfully ^ and maliciously.'] — The burning must be 
^one wilfully and maliciously, in order to be an offence, either at 
common law or under the statute ; and therefore no negligence or 
mischance amounts to .it. 4 Bl, Chm. 222 ; 3 Inst. 67. For which 
reason, though an unqualified iierson, by shooting with a gun, happen 
to set fire to the thatch of a house, this Lord Hale determines not to 
be felony, contrary to the opinion of former writers. 1 i/aZe, 669. 
But if a man, intending to commit a felony, by accident set fire to 
another’s house, this, it should seem, would be arson at common law, 
and also within the statute. See Fost. 258, 259. If, intending to set 
fire to the house of A., he accidentally set fire to that of B., it is felony. 
1 //a/iJ, 569. Even if a man, by Vrilfully setting fire to his own house, 
burn also the house of one of his neighbours', it will be felony {see 
R. V. Prohert^ 2 East^ P. C. 1031 : R. v. Isaac, Id.) ; for the law, in 
such a case, implies malice, particularly if the party’s house were so 
situate that the probable consequence of its taking fire was that the 
fire would communicate to the houses in its neighbourhood. And 
generally, if . the act be proved to have been done wilfully, it may be 
inferred to have been done maliciously, unless the contrary be proved. 
The absence of malice or spite to the owner is no answer to the 
charge. 24 efc 25 Viet c. 97, s. 58, ante,p. 431 ; see R. v. Salmon, R, 
& R. 26. 

Set Fire Zo.]— The words in stat. 24 & 25 Viet. c. 97, are “ set 
fire to,” merely ; and therefore it is not necessary to aver in the in- 
dictment that the house, etc., was burnt / nor need it be proved that 
the house, etc., was actually consumed. R. v. Salmon, R. & R. 26 : 
R, V. Stallion, 1 Mood. C. G. 398. But within this act, as well as to 
constitute the offence of arson at common law, there must be an actual 
burning of some part of ^he house ; a bare intent, or attempt to do it, 
is not sufficient. Wliere, upon an indictment on the repealed stat. 9 

G. 1, c. 22, for setting fire to a pap^r-mill, it appeared that the de- 
fendant set fire to some paper that was drying in one of the lofts, but 
that no part of the mill itself was burnt ; the judges held, that it did 
not toount to an offence within the act. R. v. Taylor, 1 Leach, 49. 
And where* the defendant set fire to a parcel of mithreshed wheat it 
was holden not to be within that statute. R. v. Judd, 2 T. R. 255. 
But the burning and consuming of any part of the house, however 
trifling, is sufficient, although the fire be afterwards extinguished. 1 
Hawk. c. 39, s. 17 ; 3 Inst. 66 ; 1 Hale, 569 •, Halt. 506. Where, on 
an indictment upon the act now in fbree^ it was proved that the 
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** floor of a room was scorched ; that it was charred in a trifling way ; 
it had been at a red heat, but not in a blaze,” this was held a sufficient 
burning to support the indictment. Reg, v. Parker, 9 C. & P. 45. 
But where, a small faggot having beQn set on fire on the boarded floor 
of a room, the boards were thereby “ scorched black, but not burnt,” 
and no part of the wood was consumed : this was not held sufficient. 
Reg, V. Russell, C, & Mar, 54X. See now the 7th section of the 
statute 24 25 Viet, c, 97 (ante, 2>, 430), whereby. the maliciously set- 

ting fire to “ any matter or thing being in, against, or under any 
building” the setting fire to which would be a mloiiy, is itself made 
a felony, punishable by penal servitude for not more than fourteen 
and not less than three years, or imprisonment for not more than two 
years, with or without hard labour, etc. 

It is seldom that a wilful burning by the defendant can be made 
out by direct proof; the juiy, in general, have to presume the de- 
fendant’s guilt from circumstantial evidence. (See ante, p. 207.) 
Where a house was robbed and burnt, the defendant’s being found 
in possession of some of the goods which were in the house at the 
time it was burnt, was admitted as evidence. tending to prove him 
guilty of the arson. R, v. Richnan, 2 East, 1035. So, where the 
question is whether the burning was accidental or wilful, evidence is 
admissible to sliow that on another occasion the defendant was in 
such a situation as to render it probable that he was then engaged 
in the commission of the like offence against the same property. 
Reg, V. Dossett, 2 C.dh K. 306. 

A certain Dwelling-house,’] — Arson at common law extended to the 
burning not only of dwelling-houses, but of all outhouses parcel 
thereof, such as barns, stables, etc., though not contiguous thereto, 
nor under tlie same roof, as in the case of burglary. 1 Hale, 567. 
The present statute extends to the burning of any house, stable, 
coach-house, outhouse, warehouse, office, shop, mill, malt-house, hop- 
oast, barn, storehouse, granary, hovel, shed, or fold, or of any farm- 
building, or any building or erection used in farming land or in car- 
rying on any trade or manufacture, or any branch thereof. Upon 
an indictment for burning a dwelling-house, either at common law 
or under the statute, it would, perhaps, be sufficient to prove a burn- 
ing of a building parcel of the dwelling-house. (See ante, p, 416.) 
Where such an outhouse was burnt, and an indictment on tne stat. 9 
G, 1, c. 22, described it as a “certain outhouse,” an objection, that 
the offence should have been described as a buniing of the dwelling- 
house (the word “ outhouse” in the statute meaning, as it was sug- 
gested, an outhouse which is not parcel of the dwelling-house) was 
overruled by the judges. R, v. North, 2 East, P, C. 1021. So, 
where the indictment described the house, in some of the counts as 
“ a certain outhouse,” in others as a “ certain house,” and the evidence 
was of a burning of a school-room, separated from the dwelling-house 
by a small passage, but the roof of one extending over the roof of the 
other ; it was holden that the evidence, satisfied the description in both 
sets of counts. R. v. Winter, R, <& R, 295. Where the indfttment 
charged the burning of “a certain house” of the corporation of 
Liverpool, and the proof was of a burning of a gaol belonging to the 
corporation, the judges held it to be sufficient. R, v, Donnevan, 2 W. 
Bl, 612. But a building constructed as a dwelling-house, but which 
had not been completed or inhabited, and in which* the owner had 
deposited straw and agricultural implements, was holden hot to be a 

u2 
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house, outhouse, or bam, within the meaning of the repealed statute : 

it was not a house in respect of which burglary could be committed — 
it was a house intended for residence, but not inhabited ; and it was 
not, therefore, a dwelling-house, though it was intended for one : it 
was not an outhouse, because it was not parcel of a dwelling-house : 
and it was not a ham^ Avithin the meaning of that statute. Elscmore 
V. St. Briavells, 8 7i. C. 461. Sa a building erected, not for habi- 
tation, but for Avorkmen to take their meals and dry their clothes in, 
having four Avails, a roof, and a door, but no windows, was held not 
to be a liouse Avithin the statute ; although a person slept in it Avitli 
the knoAvlcdge, but without the actual permission of the owner. Reg. 
V. Englaml^ 1 C. K. 533. Bo, an indictment for burning a stable 
was held not supported by proof of burning a shed, which had been 
built for and used as a stable originally, but had latterly been used 
merely as a lumber-shed. Uetj. v. Colley^ 2 M. &Roh. 475. An open 
building in a field, at a distance from and out of sight of the owner’s 
house, though boarded round and covered in, was held not to be an 
outhouse Avitliiii the meaning of the repealed statute, 7 Tk'. 4 c5 1 Viet, 
c. 89, 8. 3 ; R. v. Ellison^ 1 Mood. C. C. 336. An open shed in a farm- 
yard, composed of upright posts supporting pieces of wood laid across 
them, and covered with straAv as a roof, was, on the other hand, held 
to bo an outhouse within the 7 W. 4^ 1 Viet. c. 89. R. v. Stallion^ 

1 Mood. C. C. 398. Bo was a thatched pigsty e, in a yard adjoining 
the prosecutor’s house. Reg. v. Aiuos Jmm^ 2 Mood. C. C. 308 ; 1 
C. <5 K. 303. Wlicre a building, formerly a kiln, but latterly used 
for kcei)ing a cow, was set fire to, and it appeared that the building 
was one hundred yards from any house, and a much gi*eatcr distance 
from the house of the owner — Tamiton^ J., held that it Avas neither a 
stable nor an outhouse Avithin the meaning of the same statute. R. v. 
llaughton^ 5 C. c£* P. 555. And Avhere the building fired was a kind 
of cart-hoA^el, formed of u])rights covered with a stubble-roof, in a 
field by itself, some distance from any dwelling — Vauglmn^ B., was 
of opinion tliat it was not an outhouse, and would have saved the 
point, ])ut tlie prisoner was acquitted. R. v. Parrot^ 6 C. <& P. 402. 
All these distinctions, hoAvcver, are noAv rendered immaterial by the 
provisions of the present statute, Avhich extends to “ any hovel, shed, 
or fold, or any farm-building, or any building or erection used in 
fanning land.” A building twenty-four feet square, with Avooden 
sides, glass windoAvs, slated roof, and commonly called the workshop, 
used as a storehouse for seasoned timber, as a place for the deposit 
of tools, and for the working up of timber, Avas held to be avcII de- 
scribed as a “ shed” under the repealed act, 7 c& 8 Viet. c. 62, s. 1, 
Avhich contained the same Avords. Reg. v. Amos^ 2 Den. C. C. 65. 

The house also must be proved to be the house of .1. N., in the same 
manner as in burglary. (Ante^ p. 416.) See R. v. Glandfield^ 2 East^ 
P. C. 1024. Where a parish pauper set fire to a house in which he 
was put to reside by the overseers, and it Avas not knoAvn who the 
trustees were in whom the legal oAvnership was vested, it was holden 
that it might be described as the house of the overseers, or of persons 
iinknoTO. R. v. Rickman., 2 East., P. C. 1034. And a house, in 
part of which a man lives, but letfe other parts to lodgers, may be de- 
scribed as his house, even though he be an insolvent debtor, and have 
assigned the house to his assignee, if the assignee have not taken pos- 
session ; at all events the room in which he lives may be described as 
his house, R. v. Ball., 1 Mood. G. C. 30. So, if the possession of a 
house be obtained wrongfully, it may be described as the house of the 
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wrongful occupier. R. v. Wallis^ 1 Mood, C, C, 344. At common 
law, and under the repealed stat. 9 (r. 1, c. 22, it was necessary to 
describe and prove the house to be the house of another ; but under 
the present statute, it is immaterial whether the house be that of a 
third person or of the defendant himself: for this statute applies, 
whether the house, etc., be in the possession of the offender, or in the 
possession of any other person. 24 <& 25 Viet. c. 97, 8 . 3 ; see also s. 69. 

With Intent^ e/f.] — The intent stated in the indictment must be 
proved as laid. Where the offence consists of the setting fire to the 
house of a third person, the intent to injure that person is inferred 
from the act, for every person is deemed to intend the necessary con- 
sequence of his own act ; and therefore where the defendant was 
indicted for sotting fire to a certain mill, with intent to injure the 
occupiers thereof, it was holden that he was proi)erly convicted, al- 
though it appeared at the trial that he was a harmless, inoffensive 
man, and had no motive to induce him to commit the act. R. v. Far- 
ringtoa^ R. R. 207. {See ante^p. 18G.) But this doctrine can only 
arise where the act is wilful : and therefore, if the lire ap])ear to be 
the result of accident, the party who is the cause of it will not be 
liable. (Ante^p. 434,) On the other hand, whore the defendant is 
charged witli setting fire to his own house, the intent to defraud can- 
not bo inferred from the act itself, but must be proved by other evi- 
dence. Where, therefore, upon an indictment for arson, with intent 
to defraud an insurance company, the poliejr was inadmissible b^ 
reason of its not being stamped, a majority of the judges held that it 
could not be received in evidence, and as the insurance could not 
otherwise be proved, the defendant ought to be acquitted. R. v. 
Gilson^ R. <le R, 138. So, where a sufficient notice to produce the 
policy had not boon given, it was held that se(‘ondary evidence of it 
could not be given, and there being no other evidence of the in- 
surance, that the defendant must be acquitted. Rerp v. Kitson^ Dears. 
C. C. 187. The intention must be to injure some person who is not 
identified with the defendant. Therefore a married woman cannot be 
indicted for setting fire to the house of her husband with intent to 
injure him. R. v. Marchy 1 Mood. C. C. 182. 


Indictment for setting Fire to a Church or Chapel. 

Commencement as antCy p. 433] — feloniously, unlawfully, and mali- 
ciously did set fire to a certain church (“ any churchy vhapely meeting - 
housCy or other place of divine worship") situate at the parish of B., in 
the county of M. ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony. 24 <& 25 Viet. c. 97, s. 1. See the last precedent. 

• 

Evidence. 

Prove that the defendant set fire to the church or chapel, sif|iate as 
described in the indictment. {See ante. p. 434.) If it be a chapel of 
dissenters, etc., it should be proved to have been duly registered and 
recorded, by the production of the book of registration, or perhaps by 
an examined copy of the entry. 
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Indictment for setting Fire to a House^ some Person being therein. 

Commencement as antc^ p, 433]*— -feloniously, unlawfully, and ma- 
liciously did set fire to a certain dwelling-house “owy dwelling- 
house'') of J. N., situate at the parish of B., in the county of M., one 
J, L., and M., his wife, then, to wit, at the time of the committing 
of the felony aforesaid, being in the said dwelling-house ; against 
the form of the statute in such case made and provided, and against 
the peace of* our lady the Queen, her crown and dignity. The 
defendant cannot^ vj^on this indictment^ he convicted under s. 3 {ante, p. 
429), hecause under that section an intent to injure or defraud some per- 
son must be alleged. Reg. v. Paice, 1 C. K. 73. 

Felony : penal servitude for life or for not less than three years, or 
imprisonment not exceeding two years, with or without hard labour, ami 
ivith or without solitary confinement {such confinement not exceeding one 
month at any one time, nor three months in any one year, 24 25 

Viet. c. 97, s. 75, ante, p. 433), ami, if a male under sixteen years, with 
or without whipping. 24 & 25 Viet. c. 97, s. 2, ante,p. 429. This offence 
is not triable at any quarter sessions. 5 6 Viet. c. 38, s. 1 {ante, p. 

93). 


Evidence. 

Provo that the defendant wilfully set fire to the dwelling-house 
{see ante, p. 434) ; and that at the time J. L. and his wife were in the 
house. It is not suIRcient to prove that they were in the house at 
the time when the defendant set fire to an adjoining building, from 
which the fiames communicated to the house, they having then left 
it. Reg. v. Fletcher, 2 C. do K. 215. 


SETTING FIRE TO MINES. 


Statute. 

24 S 25 Viet. c. 97, s. 26.] — ^Whosoever shall unlawfully and ma- 
liciously set fire to any mine of coal, cannel coal, anthracite, or other 
mineral fuel shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal ser- 
vitude for life, or for any term not less than three years, or to be 
imprisoned for any term not exceeding two years, with or without 
hal'd labour, and with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whipping. 

Sect. 27 — Attempting to set Fire to Mines ,’] — ^Whosoever shall unlaw- 
fully and maliciously by any overt act attempt to set fire to any 
mine, under such circumstances that if the mine were therebjr set fire 
to the offender would be guilty of felony, shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion of the 
court, to be ^ept in penal servitude for any term not exceeding four- 
teen and not less than three years, or to be imprisoned for any term 
not exceeding two years,’ with or without hard labour, and with or 
without solitary confinement, and, if a male under the age of sixteen 
years, with or without whipping. 
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Indictment for scttuig Fire to a Goal Mine, 

Commencement as ante^ p. 433] — feloniously, unlawfully, and mali- 
ciously did set fire to a certain mine of coal (“ any mine of coal^ cannel 
coal^ anthracite^ or other mineral fueV') of J. N., situate at the parish 
of B., in the county of M. ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felony : penal servitude for life or for not less than three years^ or 
'impriso7iment not exceeding two yearsy tcith or without hai'd labour y ami 
icith or without soUta/ry confimment (such confinement not exceeding one 
month at any one timCy nor three months in any one ycary 24 & 25 Viet, 
c. 97, 5. 75, antCy p. 433) ; amly if a male mider sixteen yearSy with or 
without whipping. 24 cC 25 Viet. c. 97, s. 2fi. This offence is not triable 
at any quarter sessions. 5 G Viet. c. 38, s. 1 (antCy p. 93). 

Evidence. 

Prove that the defendant set fire to the xnine, in the occupation of 
J. N., as described in the indictment, (^ee antCy pp. 434, 430.) It is 
e(i[uaJly an offence witliin this act to set fire to a mine in the posses- 
sion of tlic party himself, where it is proved to be done with intent to 
injure or defraud any other person : a* 59, antCyp. 431.— jSee antCyp. 437. 


SETTING FIRE, ETC'., TO SHIPS. 


Statute, 

24 (C* 25 Viet, c, 97, s. 42.] — Whosoever shall unlawfully and mali- 
ciously set fire to, cast away, or in anywise destroy, any ship or vessel, 
whether the same be complete or in an unfinished state, shall be guilty 
of felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for life, or for any term not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and witli or without solitary 
confinement, and, if a male under the age of sixteen years, with or 
without whipping. 

Seed. 43.]— Whosoever shall unlawfully and maliciously set fire to, 
or cast away, or in anywise destroy, any ship or vessel, with intent 
thereby to prejudice any owner or part-owner of such ship or vessel, 
or of any goods on board the same, or any person that has under- 
written or shall underwrite any policy of insurance upon such ship or 
vessel, or on the freight thereof, or upon any goods on board the 
same, shall be guilty of felony^ and being convicted thereof shall be 
liable, at the discretion of the court, to be kept in penal servitude for 
life, or for any terra not less than three years, or to be imprisoned for 
any ferm not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 

Sect. Attempting to set Fire to /S^^i?a.]-i--Whosoever shall unlaw- 
fully and maliciously, by any overt act, attempt to set fire to, cast 
away, or destroy any ship or vessel, under such circumstances that if 
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the ship or vessel were thereby set fire to, cast away, or destroyed, 
the offender would be ^ilty of felony, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding fourteen 
and not less than three years, or to be imprisoned for any term not 
exceeding two years, with or without hard labour, and with or without 
solitary confinement, and, if a male under the age of sixteen years, 
with or without whipping. 


Indictment 

Cornwall, to wit : — The jurors for our lady the Queen upon their 
oatli present, that J. S., on the first day of June, in the year of our 

Lord , feloniously, unlawfully, and maliciously did set fire to a 

certain ship (“ a7iy ship or vessel^ whether the same he complete or in 
an unfinished state") called the ‘Itattler,’ the property of J. N. ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. If 
the offence he committed upon the high seas^ see the next ptrccedent 

Felony : penal servitude for life or for not less than three years^ or 
imprisanment not exceeding two years, with or without hard labour, 
and with or without solitai'y confinement {such confinement not exceed- 
ing one month at any one time, nor three inonths in any one year, 
24 & 25 Viet. c. 97, s. 75, ante, p, 433) ; and, if a male under sixteen 
years, loith or without whipping, 24 & 25 Viet. c. 97, s. 42. This 
offence is not iriahle at ai^y quarter sessions. 5 c0 6 Viet. c. 38, s. 1 
{ante, p. 93). 

Evidence. 

Provo that the defendant set fire to the ship. {See ante, p. 434.) 
It is immaterial whether the ship were complete or in an unfinished 
state. 24 tO 25 Viet. c. 97, s. 42. A pleasure boat, eighteen feet 
long, was set fire to, and Patteson, J., inclined to think that it was a 
vessel within the meaning of the act, but the prisoner was acquitted 
on the merits, and no decided opinion was given. R. v. Bowyer, 4 
C. d; P. 559. Upon an indictment for firing a barge, Alderson, J., 
said, that if the prisoner was convicted he would take the opinion of 
the judges as to whether a barge was within the meaning of the sta- 
tute : the prisoner was acquitted. R. v. Smith, C. &P. 569. Prove 
that it was done maliciously (see ante, p. 434), and prove the owner- 
ship of the ship as described in the indictment. Where, upon an 
indictment against the defendant for setting fire to a ship with intent 
to prmudice E. and Gr. his part-owners, it appeared that the defendant 
had decl.ared that E. and Gr. were part owners, and a bill of sale 
was produced, by which forty-three sixty-fourths of the vessel were 
transferred by the defendant, the sole owner, to E. and G. ; and also 
an entry in the books of registry, in the following form : — “ Custom 
House, Padstow, 11th August, 1829., W. P., of, etc., has sold, by 
bill of sale, dated, etc., forty-three sixty-fourth shares, to N. G., of, 
etc., and R. E., of, etc.. Signed,” etc.,— and it was objected that the 
bill of sale was not valid, because by statute 6 G. 4, c. 110, s. 3?, the 
entry must contain not only the date of the bill of sale, but also the 
date of the production of it, the judge thought that the date, 11th 
August, in the commencement of the entry, might be considered as 
the date of the production of it, particularly as the entry followed 
the form given by the statute ; and it was holden that the defendant 
was properly convicted. R. v. Philp, 1 Mood. C. C. 263. Indeed, 
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it would seem that acts of ownership would of themselves be suffi- 
cient to prove this allegation, liable however to be rebutted by the 
entry in the register. The burning of a ship of which the defendant 
was a part-owner, is within the statute. JSeg. v. Wallace^ C. <Sb Mar, 
200. {See a, 59, ante, p, 431.) 


Indictment for setting Fire to a Ship, with Intent, etc, 

Yorkshire, to wit : — The Jurors for our lady thg^ Queen upon their 
oath present, that J. S., on the 1st day of August, in the yeai* of our 

Lord , on board a certain ship called the ‘ Rattler,’ the property 

of J. N., on a certain voyage upon the high seas, then being upon 
the high seas, feloniously, unlawfully, and maliciously did set fire to 
the said ship (“ any ship or vessel'^), with intent thereby to prejudice 
the said J. N., the owner (“ owner gr part-owner'") of the said ship ; 
[or, one E. F., the owner of certain goods, then lading and being on 
board the said ship ; or, one E. F., who had before then underwritten 
a certain policy or assurance on the said ship {or, on the freight of 
the said ship ; or, on certain goods then being on board the said 
ship), which said policy was then in full force and operation (“ the 
owner or part-owner of such ship or vessel, or of any goods m hoard the 
same, or any person who has underwritten or shall underwrite any policy 
of insurance upon such ship or vessel, or on the fi'eight thereof, or upon 
any goods on hoard the same ”) ;] against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. The intent may he stated in^different 
ways in different counts. {See R, v. Smith, C. & P, 669 : R. v. 
Bowyer, Id. 659.) As to the venue, see ante, p, 25. 

Felony : 24 & 25 Viet. c. 97, s. 43. See the last precedent. 

Evidence. 

If the intent be laid to prejudice the owner of the ship or goods, 
prove the case as directed under the last form ; and in the latter case 
prove the shipment of the goods. In It. v. Philp, 1 Mood. C. C. 263, 
there was no proof of malice against the owners, and the ship was 
insured for more than its value ; but the Judge thought that the de- 
fendant must be understood to contemplate the consequences of his 
act ; and the Judges held that, as to tin's point, the conviction was 
right. See R. v. Newill, 1 Mood. C. C. 458. The destruction of a 
vessel by a part-owner shows an intent to prejudice the other part- 
owners, though he lias insured the whole ship, and promised that the 
other part-owners shall have the benefit thereof. Id. See Reg. v. 
Wallace, C. & Mar. 200, supra. The underwriters on a policy of 
goods fraudulently made are within the statute, though no goods be 
put on board. S. C., 2 Mood.f). C. 200. 

If the intent be laid to prejudice the underwriters, then, in addition 
to this evidence, prove the policy {see antc, p. 437 : R. v. Gilson, R. 
d R. 138), and that the ship sailed on her voyage. 

It would seem, however, that the general provision of the 42nd 
section of this statute renders unnecessary in any case the allegation 
or proof of the intent mentioned in the 43rd section. 
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Arson* 


Indictment /or setting Fire to Ships of War, etc. 

An indictment for . setting on fire or burning ships of war may he 
in the same form as the precedent, ante, p. 440, except as to the de- 
scription of the property, namely, “ any of her Majesty’s vessels of 
war in her Majesty’s dockyards, or any private yards, or any timber 
there placed for building or repairing the same, or any military, naval, 
or victualling stores, or other munitions of war, or any place where 
the same shall be kept.” 12 G. 3, c. 24, s. 1, And the same as to 
setting on fire “ any of the works, or any ship or other vessel lying in 
or being on the caftal, or in any of the docks, basins, cuts, or otlier 
works;” made by virtue of the stat. 39 G. 3, c. 69, for regulating the 
port of London. And the same as to setting on fire “ any magazine 
or store of powder, or ship, boat, ketch, hoy, or vessel, or the tackle 
or furniture thereunto belonging, not appertaining to an enemy or 
rebel.” 22 G. 2, c. 33, art 25. 


ATTEMPTING TO SET FIRE TO BUILDINGS, ETC. 

Statute. 

24 25 Viet c. 97, s. 8.] — Whosoever shall unlawfully and mali- 

ciously, by any overt act, attempt to set fire to any building, or 
to any nj^tter or thing in tlie last preceding section mentioned (/?. 7, 
ante^ p>, 4301, under such circumstances that if the same were thereby 
set fire to tlic offender would be guilty of felony, shall be guilty of 
felony, and being convicted thereof shall be liable, at tlie discretion 
of the court, to be kept in penal servitude for any term not exceeding 
fourteen years and not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 

Indictment 

Commencement as ante, p. 433] — feloniously, unlawfully, and mali- 
ciously did attempt, by then, etc., {state the overt act — “ by any overt 
act ”) feloniously, unlawfully, and maliciously, to set fire to a certain 
dwelling-house (“ any building, or any matter or thing ‘ being in, against, 
or under any building^ wnder such circumstances that if the same were 
thereby set fire to, the offender would he guilty of felony ”) of J. N., 
situate at the parish of B., in the county of M., with intent thereby 
then to injure the said J. N. ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

FeUmy : penal servitude for not more than fourteen and not less than 
three years, or imprisonment not exceeding two years, with or without 
hard labour, and with or without solitary confinement {such confinement 
not exceeding me calendar mmih at any one time, rwr three calendar 
mmths in any one year, 24 db 25 Viet. c. 97, s. 75, ante, p. 4S3) and, 
if a male under sixteen years, loith or vnthout whipping. 24 db 25 Viet, 
c. 97, s, 8. This offence is not triable at any guarter sessions. 6 efi 6 
Vkt. c. 38, s. 1 {ante, p. 93). 
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Evidence, 

Prove that the defendant attempted, by the means stated in the in^ 
dictment, wilfully to set fire to the house ; and that it was the dwelling- 
house of J. N., and situate as described in the indictment. (^See ante^ 
p, 434.) And prove circumstances from which the jury may infer the 
intent as laid. (See ante, pp. 186, 207.) In many cases no allega- 
tion or proof of intent will be necessary : (see ss, 1, 2, 4, 5, 6, 7, ante, 
pp. 429 , 430 .) 


SETTING FIRE TO CROPS, STACKS, ETC. 


Statute. 

24 & 25 Viet. c. 97, s. 16 — Setting Fire to Crops, &c .'\ — Whosoever 
shall unlawfully and maliciously set fire to any crop of hay, grass, 
corn, grain, or pulse, or of any cultivated vegetable produce, whether 
standing or cut down, or to any pai't of any wood, coppice, or planta- 
tion of trees, or to any heath, gorze, furze, or fern, wheresoever the 
same may be growing, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen years and not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement, and, if a male under the age of sixteen years^ with or 
without whipping. 

Sect. ll-~^etting Fire to Stacies, dc .'] — Whosoever shall unlawfully 
and maliciously set fi^'e to any stack of corn, grain, pulse, tares, hay, 
straw, haulm, stubble, or of any cultivated vegetable produce, or of 
furze, gorse, heath, fern, turf, peat, coals, charcoal, wood, or bark, or 
any steer of wood or bark, shall be guilty of felony, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than three 
years, or to be imprisoned for any term not exceeding two years, 
^with or without hard labour, and with or without solitary confine- 
ment, and, if a male under the age of sixteen years, with or without 
whipping. 

Sect. 18 — Attempting to set Fire to Crops or Stacies.'] — Whosoever, 
shall unlawfully and maliciously by any overt act atfempt to set fire 
to any such matter or thing as in either of the last two preceding 
sections mentioned, under such circumstances that if the same were 
thereby sdt fire to the offender would be, under either of such sec- 
tions, guilty of felony, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding seven and not less than 
three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement, and, if a male under the age of sixteen years, with or with- 
out whipping. 
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Anon. 


Indictment for setting Fire to StacJcs of Com^ etc. 

Commencement as ante^ p. 433] — ^feloniously, unlawfully, and ma- 
liciously did set fire to a certain stack of wheat (“ any stack of com, 
grain, pulse, tares, hay, straw, haulm, stuhhle, or of any cultivate vege- 
table jjroditoe, furze, gorse, heath, fem, turf, peat, coals, charcoal, wood 
or barky or any steer of wood or bark'')y of J. N. ; against the form of 

the Statute in. such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. Where the word “ unlavo- 
fully ” was omitted, the judges held the indictment to be had. R. v. Tur- 
ner, 1 Mood. C. C. 239. No intent need be stated. R. v. Newill, Id. 
458. 

Felony : penal servitude for life or for not less than three years, or 
imprisonment not exceeding two years, with or without hard labour, and 
with or without solitary confinement (such confinement not exceeding one 
month at any one time, nor three mmths in any one year, 24 & 25 Viet, 
c. 97, 8. 75, ante, p. 433) ; and, if a male under sixteen years, with or 
without whipping. 24 & 25 Viet. c. 97, s. 17. This offenee is not 
triable at any quarter sessioTis. 5 6 Viet. c. 38, s. 1 (ante, p. 93). 

Evidence. 

Prove that the defendant wilfully set fire to the stack of wheat, 
etc., as stated in tlie indictment (see ante, p. 434) ; and prove the 
ownership of the property. An indictment for setting fire to a 
stack of beans, R. v. Woodward, 1 Mood. C. C. 323, or barley, R. v. 
Swatkins, 4 C. c5 F. 548, is good ; for the court will take notice that 
beans are pulse, and barley corn ; but it was said before the last 
statute, that a stack of stubble (not included in the repealed statute) 
could not bo described as a stack of straw. R. v. Reader, ^ C.& P. 
245. A stack composed of the flax-plant with the seed m grain in it 
(the jury finding that the flax-seed is a grain) was held to be a stack 
of grain within the act. Reg. v. Spencer, 1 Dears. B. C. C. 131. 
The prisoner was indicted for setting fire to a stack of wood, and it 
appeared that the wood set fire to consisted of a score of faggots 
heaped on each other in a temporary loft over the gateway : Park, J., 
held this not to be a stack of wood. R. v. Aris, 6 C. (&P. 348. Upon 
a repealed statute, which did not contain the word “ haulm,” or the 
words “ any cultivated vegetable produce^'* it was holden that an indict- , 
ment for setting fire to a stack of straw was not supported by proof 
that the stack was composed partly of stubble and partly of coleseed 
straw. R. v. Tottenham, 7 C. & P. 237 ; 1 Mood. C. C. 461. The 
offence is not of a local nature. R. v. Woodward, 1 Mood. C. C. 323. 


Indictment for setting Fire tofirops of Com, etc. 

Commencement as ante, p, 433] — feloniously, unlawfully, and ma- 
liciously did set fire to a certain crop of wheat (“ any crop of com, 
hay, grass, grain, or pulse, or of any cultivated vegetable produce, 
whether standing or cut down, or any part of a wood, coppice, or plan- 
tation of trees, or any heath, gorse, furze, or fem, wheresoever the same 
may be growing ”), of the goods and chattels of J. N., then standing 
and Rowing ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 
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Fdcmy : pcftial servitude for not more than fowrteen and not less than 
three years, or imprisonment not exceeding tivo years, with or withmt 
hard labour, and with or without solitary confinement {such confinement 
not exceeding one month *at any one time, nor three months in any one 
ymr, 24 &. 25 Viet c. 97, s. 75, ante, p. 443), and, if a male under 
sixteen years, with or without whipping, 24 & 25 Viet c. 97, s, 16. This 
offence is not triable at any quarter sessions, 5 <& G Viet c. 38, s, 1 
{ante,p, 93). 

Evidence, 

Prove that tlie defendant set fire to the crop of wheat, etc., as stated 
in the indictment, and prove the ownership of the property. See the 
last precedent 

Where the defendant set fire to a summer-house in a wood, and the 
fire was thence communicated to the wood, he was held to be properly 
convicted on an indictment charging him with setting fire to the wood. 
Reg, V. Price, 9 C, & P, 729 {see ante,p, 434). 


Sect. 6. 

MALICIOUS MISCHIEF. 


BLOWING UP DWELLING-HOUSES, ETC. 


^ Statute, 

24 & 25 Viet c, 97, s, 9.] — Whosoever shall unlawfully and mali- 
ciously, by the explosion of gunpowder or other explosive substance, 
destroy, throw down, or damage the whole or any part of any dwell- 
ing-house, any person being therein, or of any building, whereby the 
life of any person shall be endangered, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for life, or for any term not less than 
three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement, and, if a male under the age of sixteen years, with or 
without whipping. 

Sect 10 — Attempting to blow up Buildings, etc.'] — Whosq|ver shall 
unlawfully and maliciously place or throw in, into, upon, against, or 
near any building, any gunpowder or other explosive suj:)stance, with 
intent to destroy or damage any building, or any engine, working- 
tools, fixtures, goods, or chattels, shall, whether or not any explosion 
take place, and whether or not any damage be caused, be ^ilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for any term not exceeding 
fourteen years and not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 

Sect b^Manufactwing, etc,^ explosive Suhsimm^ etc,ifor thepwr- 
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pose (feo>mm{tlmg (fenced.]— Whosbever shall make or mairafacture, 
or knowingly have in his possession, any gunpowder or other explo- 
sive substance, or any dangerous or noxious thing, or any machine, 
engine^ instrument, or thing, with intent' thereby or by means 
thereof to commit, or for the purpose of enabling any other person 
to commit, any of the felonies in this act mentioned, shall be guilty 
of a misdemeanor, and on conviction thereof shall be liable, at the 
discretion of the court, to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement, and, if a male under the age of sixteen years, with or 
without whipping. 


Indktmmt for destroying hy eoephsion part of a Dwelling -home^ some 
Person being therein. 

Commencement as ante^ p, 433] — ^feloniously, unlawfully, and mali- 
ciously did, by the explosion of a certain explosive substance, that is 
to say, gunpowder, destroy, (“ destroy^ throw down^ or damage ”) a 
certain part (“ the whole or any part") of the dwelling-house of J. N., 
situate at the parish of B. in the county of M., one A. N. then being 
in the said dwelling-house ; against the form of the statute in such 
case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Add counts for “ throwing down" and 
** damaging" part of the dwelling-house. 

Felony : penal servitude for life or for not less than three years^ or 
imprisonment^ with or without hard labour^ and with or without soli- 
tary confinement^ {such confinement not exceeding orw calendar month 
at any one time^ nor three calendar months in any one year^ 24 & 25 
Viet. c. i)7, * 75, ante^p. 433), not eocceeding two years; and^ if a male 
under sixteen years^ with or without whipping. 24 <& 25 Viet. c. 97, s. 9. 
This offence is ngt triable at any quarter sessions. 5 efi 6 Viet. c. 38, 
s. 1 (antCj p. 93). 

Evidence. 

Prove that the defendant, by himself or with others, destroyed, or 
was present aiding and abetting in the destruction of, some part of the 
dwelling-house in question, by the explosion of gunpowder or other 
explosive substance mentioned in the indictment. It is apprehended 
that a destruction, etc., of some part of the freehold must be shown, 
Iw analogy to the decisions under the 7 8 (r. 4, c. 30, s. 8 {see post, 

Chap. III., Sect. 1). Prove that it was the dwelling-house of J. N., 
and situate as described th the indictment. Prove that the act was 
done maliciously, i. e. wilfully, and not by accident. {See ante, p. 434.) 
Prove also that A. N. was in the house at the time of the setting fire 
to it. {See ante,p. 434.) No intent need be laid or proved. 


Indictment for Blowing up a House whereby Life was endangered. 

Commencement as ante, p. 438] — feloniously, unlawfully, and mali- 
ciously did, by the explosion of a certain explosive substance, that is 
to say, gunpowder, destroy Q* destroy or damage") the dwelling-house 
of J. N., situate at the parish of B., in the county of M., whereby the 
life of one A. N. was then endangered ; against the form of the sta- 
tute in su^ case made and provided, and against the peace of our 
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lady the Queen, her crown and dignity. AM a comt for damaging'^ 

th& house with the like coThsequence* 

Felony ; 24 d 25 Viet. c. 97, s. 9. See the last ^ecedent. 

JEkidmee, 

Provo that the defendant destroyed or damaged the house in ques- 
tion, or was present aiding and abetting the destruction or damaging 
of it, by the explosion of gunpowder or other explosive substance men- 
tioned in the indictment. Prove that it was the dwelling-house of 
J. N., and situate as described in the indictment. Prove that the. 
act was done maliciously, i, e. wilfully. (^See ante^ p. 434.) And prove 
that the life of A. N. was endangered by the defendant’s act. This 
will depend of course, in almost all cases, on medical evidence. 


Indictment for throwing Gunpowder into a Ilouse^ with Intent^ etc. 

Commencement as ante^ p. 433] — feloniously, unlawfully and mali- 
ciously did throw into the dwelling-house of J. N., situate at the 
parish of 13., in the county of M. (“jpZacc or throw in^ into^ upon^ 
against^ or near any htdlding") a large quantity, to wit, two pounds of 
a certain explosive substance, that is to say, gunpowder, with intent 
thereby then to destroy {^'‘destroy or damage'') the said dwelling- 
house ; against the form of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. Add counts varying the statement of the act^ and also stating 
the intent to be to damage" the house. 

Felony : 24 d 25 Viet. c. 97, s. 10 : penal servitude for not more than 
fourteen and not less than three years, or imprisonment, with or without 
hard labour, and with or without solitary confinement, {such confine- 
ment 'not exceeding one month at any mie time, 'nor three manths in 
any one year, 24 d 25 Viet. c. 97, s. 75, ante, p. 433), not exceeding 
two years / and, if a male under the age of sixteeen, with or without 
whipping. 24 d 25 Viet. c. 97, s. 10. 

Evidence. 

Prove the act done by the defendant, as alleged in the indictment ; 
that it was done wilfully ; that the house was the dwelling-house of 
J. N., situate as described in the indictment ; and prove circum- 
stances from which the jury may infer the intent to destroy or damage 
the house, as stated in the indictment. 


RIOTOUSLY DEMOLISHING HOUSES, ETC. 

Statute. 

24 d 25 Viet. C..97, «. 11.] — ^If any persons, riotously and tumul- 
tuously assembled together to the disturbance of the public peace, 
shall unlawfully and with force demolish, or pull down, or de- 
stroy, or begin to demolish, pull down, or destroy, any church, 
chapel, meeting-house, or other place of divine worship, or any 
house, stable, coach-house, out-house, warehouse, office, shop, mill, 
malt-house, hop-oast, bam, granary, shed, hovel, or fold, or any 
building or erection used in farming land, or in carrying on any 
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trade or manufacture, or any branch thereof, or any building, other 
thiMi such as are in this section before mentioned, belonging to the 
Quebn, or to any county, riding, division, city, borough, poor law 
union, parish, or place, or belonging to any university, or college or 
hall of any university, or to any inn of court, or devoted or dedicated 
to public use or ornament, or erected or maintained W public sub- 
scnption or contribution, or any machinery, whether fixed or move- 
able, prepared for or employed in any manufacture, or in any branch 
thereof, or any steam-engine or other engine for sinking, working, 
ventilating, or draining any mine, or any staith, building, or erection 
used in conducting the business of any mine, or any bridge, waggon- 
way, or trunk for conveying minerals from any mine, every such 
offender shall be guilty of felony, and being convicted thereof shall 
be liable, at the^iscretion of the court, to be kept in penal servitude 
for life, or for any terra not less than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour, 
and with or without solitary confinement. 

Sect 12 — Riotously damaging Houses^ etc.] — If any persons, riot- 
ously and tumultuously assembled together to the disturbance of the 
public peace, shall unlawfully and with force injure or damage any 
such church, chapel, meeting-house, place of divine worship, house, 
stable, coach-house, out-house, warehouse, office, shop, mill, malt- 
house, hop-oast, barn, granary, shed, hovel, fold, building, erection, 
machinery, engine, staith, bridge, waggonway, or trunk, as is in the last 
preceding section mentioned, every such offender shall be guilty of a 
misdemeanor, and being convicted thereof shall be liable, at the dis- 
cretion of the court, to be kept in penal servitude for any term not 
exceeding seven years and not less than three years, or to be impri- 
soned for any term not exceeding two years, with or without hard 
labour : provided that, if, upon the trial of any person for any felony 
in the last preceding section mentioned, the jury shall not be satisfied 
that such person is guilty thereof, but shall be satisfied that he is 
guilty of any offence in this section mentioned, then the jury may 
find him guilty thereof, and he may be punished accordingly. 

Indictment 

Central Criminal Court, to wit : — ^The jurors for our lady the Queen 
upon their oath present, that on the first day of June, in the year of 

our Lord , at the parish of 11., in the county of .M., J. S., J. W., 

and E. W., together with divers other evil-disposed persons, to the 
jurors aforesaid unknown, unlawfully, riotously ahd tumultuously did 
assemble together, to the disturbance of the public peace : and being 
then and there so unlawfully, riotously and tumultuously assembled 
together as aforesaid, did then and there feloniously, unlawfully and 
with fqrce, begin to demolish and pull down the dwelling-house of one 
J.N., there situate any churchy ckapel^^tc,^ house^ etc ^) ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felmy: penal servitude for life or for not less than three years^ or 
imprisonmenty with or without hard labour y and with or without solitary 
co^nement {such confinement not exceeding one month at any one timCy 
nor three months in any one year, 24 <& 25 Viet c. 97, s. 75, ante, p, 
433), not exceeding two years. 24 d 25 Viet c. 97, s, 11. 

This offence is not triable at any quarter sessions. 5 6 Vkt c, 38, 

8 . 1 (antey p. 93). 
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Evidence. 

Prove a riotous assembly, as stated post, Chap. III., s. 1 ; the 
number of persons composing it is not material, provided they were 
three at the least. Prove that the assembly began “ with force to 
demolish the house ” in question, and that it was the dwelling-house 
of J. N., and situate in the parish and county described in the indict- 
ment. It must appear that they began to demolish some part of the 
freehold : for instance, the demolition of moveable shop shutters is 
not sufficient. Reg. v. Howell, 9 C. & P. 437. A demolition ly fire 
is within the statute ; Id.; so held also by Tindal, C. J., Parke, B., and 
Rolfe, B., on the Stafford Special Commission, 1842. Reg. v. Harris, 
C. S Mar. G61 : Reg. v. Simpson, Id. 669. Prove that the defendants 
were either active in demolishing the house, or present aiding and 
abetting. The jury must be satisfied that the ultimate object of the 
rioters was to demolish the house, and that, if they had carried their 
intention into effect, they would in point of fact have demolished it ; 
for if the rioters merely do an injury to the. house, and then of their 
own accord go away, as having completed their purpose, it is not a 
beginning to demolish within the statute. R. v. Thomas, 4 Cl P. 
337 : R. V. Price, 5 C. & P. 510 : Reg. v. Howell, 9 C. & P. 437 : 
Reg. V. Adams, C. (& Mar. 299. But a total demolition is not neces- 
sary to satisfy the statute, though the parties were not interrupted : 
it is enough if the house be destroyed as a dwelling. Therefore, the 
fact that the rioters left a chimney remaining will not prevent J:he 
statute from applying. Reg. v. Phillips, 2 Mood. C. Cl 252 ; S. Cl as 
Reg. V. Langford, C. d; Mar. 602. 

Where a mob, after the obnoxious person had escaped, continued 
to attack a house until the police interfered, Gurney, B., left it to the 
jury to say whether they had not the intention to demolish the house 
as well as to injure the person ; and the jury, being of that opinion, 
found the defendants guilty. R. v. Batt, 6 61 & P. 329 : see Reg, v. 
Howell, supra. 

If the demolition be in the bond fide assertion of a supposed, though 
unfounded, claim of right, it is not within the statute, though it be 
accompanied by a riot. Reg. v. Phillips, and Reg. v. Langford, 
supra. 

If the demolishing, etc, be not proved so as to constitute a felony, 
but the house be damaged or injured (the other requisites of this section 
being satisfied), the offenders may, upon this indictment, be convicted 
of a misdemeanor under s. 12, and punished as therein provided. 


INJURIES TO HOUSES, ETC., BY TENANTS. 


Statute. 

24 & 25 Viet. c. 97, s. 13.^ — Whosoever, being possessed of any 
dwelling-house or other building, or part of any dwelling-house 
or other building, held for any term of years or other less term, 
or at will, or held over after the termination of any tenancy, 
shall unlawfully and maliciously pull down or demolish, or begin to 
pull down or demolish, the same or any part thereof, or shall unlaw- 
fully and maliciously pull down or sever ftom the freehold any fixture 
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being fixed in or to such dwelling-house or building, or part of such 
dwelling-house or building, shall be guilty of a misdemeanor. 

Indictmmt 

Middlesex, to wit : The jurors for our lady the Queen upon their 
oath present, that on the 1st day of June, in the year of our Lord 
— , J. S. was possessed of a certain dwelling-house [“ dwelling- 
house or other huilding ”] situate in the parish of B., in the county of 
M., then held by him the said J. S. for a term of years then unex- 
pired [“ held for any term of years or other less term^ or atwill^ or held 
over after the determination of any tenancy"~\ ; and that the said J. S. 
being so possessed as aforesaid, on the day and year aforesaid, did 
unlawfully and maliciously pull down and demolish the said dwelling- 
liouse down or demolish^ or begin to pull down and demolish the 

same or any part thereof^"* or *^*‘pull down or sever from the freehold any^ 
fixture being fixed in or to such dwelling-house or building ”] ; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

Misdemeanor : fine^ and imprisonment^ with or without hard labour^ 
or both, 24 (S: 25 Viet c. 97, «. 13. (/See ss, 73, 74, ante^ pp, 432, 433.) 

Evidence, 

Pi'ove that the defendant was possessed of the dwelling-house for a 
subsisting term of years or other less term, or at will, or that he was 
holding it over after the determination of his tenancy therein. If 
the tenancy was created by a lease or agreement in writing, tho 
terms of it must be proved by the written instrument itself, or its 
nonproduction must be accounted for in order to let in other evidence 
of its contents. (^See ante^ptP' 196.) Prove that the dwelling- 
house was situate a'S described in the indictment. Tlien prove that 
the defendant, or some other person or persons by his direction, de- 
molished or began to demolish the house, or some part thereof ; see 
ante^p, 448. Lastly, prove that the act was done maliciously ; that 
is, wilfully, and without any claim or pretence of right to do it. See 
ante^ p, 449. 


DESTROYING GOODS IN PROCESS OF MANUFACTURE, AND 
MACHINERY. 

Statute, 

24 & 25 Viet c, 97, s, 14.] — ^Whosoever shall unlawfully and mali- 
ciously cut, break, or destroy, or damage with intent to destroy or to 
render useless, any goods or articles of silk, woollen, linen, cotton, 
hair, mohair, or alpaca, or of any one or more of those materials 
mixed with each other or mixed with any other material, or any 
framework-knitted piece, stocking, hose, or lace, being in the loom 
or frame, or on any machine or engine, or on the rack or tenters, 
or in any stage, process, or progress of manufacture ; or shall 
unlawfully and maliciously cut, break, or destroy, or damage with 
intent to destroy or to render useless, any warp or shute of silk, 
woollen, linen, cotton, hair, mohair, or alpaca, or of any one or 
more of those materials mixed with each other or mixed with 
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any other material, or shall unlawfully and maliciously cut, break, 
or destroy, or damage with intent to destroy or render useless 
any loom, frame, machine, engine, rack, tackle, tool or imple- 
ment, whether fixed or moveable, prepared for or employed in 
carding, spinning, throwing, weaving, fulling, sliearing, or otherwise 
manufacturing or preparing any such goods or articles ; or shall by 
force enter into any house, shop, building, or place, with intent to 
commit any of the oftences in this section mentioned, shall be 
guilty of felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for life, or 
for any term not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 


Imlictmmt for Cutting^ etc., Goods in the Loom^ etc. 

Commencement as ante^ 270] — twenty-five yards of woollen 

cloth (“ any goods or article of silk, woollen, linen, cotton, hair, mo- 
hair, or alpaca, or of any one or more of those materials mixed with 
each other, or mixed with any other material, or any frame-work knitted 
jnece, stocking, hose, or lace ”) of the goods and chattels of J. N., in a 
certain loom (“ in the loom or frame, or on any machine or engine, or 
on the rack or tenters, or in any stage, ]>roces8, or progress of manu- 
facture ”) then being, feloniously, unlawfully, and maliciously did cut 
and destroy (“ cut, break, or destroy, or damage with intent to destroy 
or to render useless''') ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

Felony : penal servitude for life or for not less than three years, or 
imprisonment, with or ivithouthard labour, and with or without solitary 
confinement, {such confinement nat exceeding one month at one time, 'nor 
three months in any one year, 24 25 Viet. c. 97, s. 75, ante, p. 433) 

not exceeding two years ; ami, if a male under sixteen years, with or 
without whippimj. 24 tC- 25 Viet. c. 97, s. 14. This offence is not 
triable at any (piarler sessions. 5 cf* 6 Viet. c. 38, s. 1 {ante p. 93). 

Evidence. 

Prove that the defendant cut or destroyed, etc., the goods in the 
loom as stated in the indictment, and that they were the property of 
J. N., either absolutely or specially. Then prove that it was done 
maliciously. {See ante, p. 434.) It is not necessary to prove that it 
was done out of actual malice to the owner. 24 £& 25 Viet. c. 97, s. 58, 
ante,p. 431. 

If an intent be charged in the indictment, it must be proved by 
circumstances, if it cannot be inferred from the act itself. {See ante, 

p. 186.) 


Indictment for Breaking, etc.. Warps of Silk, etc., or Machinery, etc. 

Commencement as ante, p. 270] — a certain warp of silk (“ any warp 
or shute of silk, woollen, linen, cotton, hair, mohair, or alpaca, or of 
any me or more of those materials mixed with each other, or mixed 
with any other material, or any horn, frame, machine, engine, rack, 
tackle, tool, or implement, whether fixed or moveable, prepared /or or 
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employed in carding^ spinning^ throwing ^ weaviwj^ falling^ shearing^ or 
otherwise manufacturing or preparing any such goods or articles")^ the 
goods and chattels of J. N., feloniously, maliciously, and unlawfully 
did cut and destroy (“ cut^ hreah^ or destroy, or daynage with intent to 
destroy or to render useless'') ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felony : punishable as in the last case, — -‘24 & 25 Viet c, 97, «. 14. 

Evidence, 

Prove that the defendant cut or destroyed, etc., the warp of silk, 
etc., the property of J. N., as stated in the indictment. Where the 
prisoner, in company with others, unfastened and took away a certain 
part of a stocking- frame called the half-jack, without which the frame 
was useless, but did no further injury either to the half-jack or to the 
frame, than the removal of the half-jack ; the judges were unani- 
mously of opinion, that this was a damaging the frame within the 28 
G, 3, c, 55, 8. 4, as it made the frame imperfect and inoperative. 
R. v. Tacey, R. & R. 452. Prove also that it was done maliciously 
{see ante., p. 434), as in the last case. And if an intent be charged in 
the indictment, prove it from circumstances, if it cannot be inferred 
from the act itself. (See ante, p, 186.) 


Indictment for entering by Force, into a House, etc,, with Intent to 
cut or destroy, etc,. Silk Goods, etc. 

Commencement as ante, p, 270] — into a certain house (“ any house, 
shop, building, or place") of J. N., situate at the parish of B., in the 
county of M., feloniously and by force did enter, with intent certain 
woollen goods of the said J. N., in a certain loom then and there 
being (“ xoith intent to commit any of the offences aforesaid," see the 
last two jrrecedeMts), feloniously, unlawfully, and maliciously, to cut 
and destroy ; against the fonn of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. 

Felony, See the last precedent but one. 24 <& 25 Viet, c, 97, s. 14. 

Evidence, 

Prove that the defendant entered by force the house in question, 
that such house was the house of J. N., that the house was situate as 
described in the indictment, that the woollen goods were in the 
house ; and prove from circumstances the defendant’s intent to be 
such as is charged in the indictment. (See ante, p. 186.) 


DESTROYING MACHINES USED IN AGRICULTURE OR MANUFACTURES. 


Statute. 

24 25 Viet. c. 97, s. 15.] — ^Whosoever shall unlawfully and mali- 

ciously cut, break, or destroy, or damage with intent to destroy or to 
render useless, any machine or engine, whether fixed or moveable, used 



Malicious Mischief. 453 

or intended to be used for sowing, reaping, mowing, threshing, plough- 
ing, or draining, or for performing any other agricultural operation, 
or any machine or engine, or any tool or implement, whether fixed or 
moveable, prepared for or employed in Any manufacture whatsoever, 
(except the manufacture of silk, woollen, linen, cotton, hair, mohair, 
or alpaca goods, or goods of any one or more of those materials 
mixed with each other, or mixed with any other material, or any 
frame -work knitted piece, stocking, hose, or lace,) shall be guilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for any term not exceeding 
seven years, and not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under sixteen 
years of age, with or without whipping. 

Indictment 

Commencement as ante^ p. 270] — a certain thrashing machine, (“ any 
machine or engine^ whether fixed or moveable^ used, or intxjndea to he 
used for sowing reaping mowing, thrashing ploughing or draining., or 
for performing any other agricultural operation., or any machine or 
* engine., or any tool or implement., whether fixed or moveable^ prepared 
for or employed in any manufacture whatsoever., except the rnanufacture 
of silk, woollen, linen, cotton, hair, mohair, or alpaca goods, or goods of 
any one or more of those materials mixed icith each other, or mixed 
with any other material, or any frame-work knitted inece, stocking, 
hose, or lace,'') the property of J. N., feloniously, unlawfully, and 
maliciously did cut, break and destroy (“ cut, break or destroy, or 
damage with intent to destroy or render useless") ; against the form of 
the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Felony : penal servitude for not more than seven nor less than three 
years, or imprisonment, vnth or without hard htbour, and with or without 
solitary confinement (such confinement not exceeding one nmith at any 
one time, nor three months in any one year, 24 cf; 25 Viet. c. 07, s. 75, 
ante, p. 433), not exceeding two years / and, if a male under sixteen 
years of age, with or without whijping, 24 cb 25 Viet. c. 07, s. 15. 

Evidence. 

Prove that the defendant cut, broke or destroyed the thrashing- 
machine in question ; (see ante, p. 452 ; It. v. Tacey, It. tb It. 452 ;) 
and that it was the property of J. N. Prove that it was done mali- 
ciously (see ante, p. 434) ; but whether from malice to the owner or 
otherwise is immaterial. 24 cb 25 Viet. c. 07, s. 58 (ante, p. 432). In 
E. V. Crutchley, 5 C. & P. 133, upon an indictment for breaking a 
thrashing-machine, Patteson, J., allowed the prisoner’s counsel to ask 
whether the mob had not compelled several persons to join them, 
and to give each a blow witji a sledge-hammer to every machine 
that was broken ; he also allowed the witnesses for the prisoner to 
prove that he had been forced by the mob to join them, and had re- 
solved to escape on the first opportunity. If the damage is alleged 
fh\bave been done with intent to destroy the machine, or to render it 
usm6sb> , the intent must be proved from circumstances, if it cannot 
be implied the act done. (See ante, p. 186.) If a thrashing- 
machine be takei^to pieces and separated l3y the owner, the destruc- 
tion of any part oK.it;^is within the statute. R. v. Mackarell, 4 C. 
cb P. 448. So is the vlestruction of a water-wheel, by which a 
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thrashing-machine is worked. R, v. Fidler^ 4t C. & P. 449. So, 
though the side-boards of the machine be wanting, without which it 
will act, hut not perfectly, it is within the statute. R. v. Bartlett^ 2 
Deacm^ 6V L. 1517. But if the machine be taken to pieces, and in 
part destroyed by the owner from fear, the remaining parts do not 
constitute a machine within the meaning of the statute. R. v. West^ 
Id. 1518. 

A table, with a hole in it for water, used in the manufacture of 
bricks, was held not to be a machine prepared for or employed in 
any manufacture” within the repealed statute, 7 <& 8 G, 4, c. 30, s. 4. 
Reg. y. Penny ^ Chester Sum. Ass. 1855 (per lervis^C.J., after consult- 
ing Lord Campbell^ C. J.) But it would no doubt have been held to 
be a “tool” or “ implement” within the present statute. 


DROWNING MINES, ETC. 


Statute, 

24 d; 25 Viet. c. 07, s. 28.] — Whosoever shall unlawfully and 
maliciously cause any water to be conveyed into any mine, or into 
any subterraneous passage communicating therewith, with intent 
thereby to destroy or damage such mine, or to hinder or delay the 
working thereof, or shall, with the like intent, unlawfully and mali- 
ciously pull down, fill up, or obstruct, or damage with intent to de- 
stroy, obstruct, or render useless any airway, waterway, drain, pit, 
level or shaft, of or bedonging to any mine, shall be guilty of felony, 
and being convicted thereof shall be liable, at tlie discretion of the 
court, to be kept in penal servitude for any term not exceeding seven 
years, and not less than three years,. or to be im])risoncd for any 
term not exceeding two years, with or without hard labour, and with 
or without solitary confinement, and, if a male under the age of six- 
teen years, with or without whipping. Provided that this provision 
shall not extend to any damage committed underground by any 
owner of any adjoining mine, in working the same, or by any person 
duly employed in such working. 


Indictment for drowning a Mine. 

Commencement as ante^ p. 270] — feloniously, unlawfully, and ma- 
liciously did cause a quantity of water (“ tfwy water") to be conveyed 
into a certain mine (“ into any mine^ or into any subterraneous passage 
communicating therewith") of J. N., situate at the parish of B., in the 
county of M., with intent thereby then feloniously to destroy (“ de- 
stroy or damage., or hinder or delay the working thereof") the* said 
mine ; against the form of the statute in such case made and providcjd, 
and agamst the peace of our lady the Queen, her crown and dignity. 
The mine may be laid as the properly of a 2 ^<ir son in jfossession of aidi 
icorldng it., though only as agent for others. Reg. v. JoJm JoneSy 
7 Mood, a C. 293 ; 1 C. db K. 181. 

Felony : 2 ^cnal semtude for not more than seven rior less than three 
yearsy or imprisonment, with or vnthouthard labopn^ and with or without 
solitary cmfinement (such confinement not eyijg^fding one month at any 
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one time^ mr three months in any one year^ 24 db 25 Viet c. 97, s, 75, 
ante, p. 433), rwt exceeding two years / atid, if a male wider sixteen 
years of age^ with or without whipping, 24 & 25 Viet c, 97, s, 28. 

Evidence, 

Prove that the defendant caused the water to be conveyed into the 
mine in the occupation of J. N., as described in the indictment. Prove 
that it was done maliciously. (^See ante^ p. 434.) And prove the 
intent by circumstances from which it may be inferred. (See ante^ 
p, 186.) This provision does not extend to any damage committed 
underground by any owner of any adjoining mine in working the 
same, or by any person duly employed in such working. 24 c0 25 
Viet c, 97, s, 28, 


Indictment for pidling down^ cfc.. Airways^ etc.y of Mines, 

Commenceme7it as ante^ p. 270] — ^feloniously, unla,wfally, and ma- 
liciously did pull down(“pa^Z down^fillvp^or obstruct^ or damage vnth 
intent to destroy^ obstruct^ or render useless'') a certain airway (“ airway^ 
waterway^ drain^ pit tevely or shaft") of and belonging to a certain 
mine of J. N,, situate at the parish of B., in the county of M., with 
intent thereby then to destroy (“ destroy^ or damage^ or hinder or delay 
the worhing thereof") the said mine ; against tlie form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. If the offence be an obstruction 
of an airway^ etc.^ the mode of oostruction 7nay be stated in a second 
count. 

Felony, See the last precedent, 24 S 25 Viet c. 97, s. 28. 

Evidence, 

Prove that the defendant pulled down, etc., tlic airway of a mine 
in the occupation of J. N., as described in the indictment. If work- 
men stop up an airway by order of their master in a portion of his 
mine, it is not felony in the workmen, even though the master know 
that he has no right to tlie airway ; but if the workmen know that 
the stopping of the airway is a malicious act of the master, it is 
felony in the workmen. R. v. James ^ 8 (J. & P. 131. Prove that it 
was done maliciously. {See ante., p. 434.) And prove the intent, 
as in the last precedent. The proviso in the last case applies to this 
also. 


DESTROYING ENGINES, ERECTIONS, ETC., USED IN MINES. 

Statute, 

24 & 25 Viet c, 97, s, 29.] — Whosoever shall unlawfully and ma- 
liciously pull down or destroy, or damage with intent to destroy 
or render useless, any steam-engine or other engine for sinking, 
draining, ventilating, or working, or for in anywise assisting in work- 
ing, draining, ventilating, or working any mine, or any appliance or 
apparatus in connexion with any such steam or other engine, or any 
staith, building, or erection, used in conducting the business of any 
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mine, or any bridge, waggon-way, or trunk for conveying minerals 
from any mine, whether such engine, staith, building, erection, bridge, 
waggon-way, or trunk be compjeted or in an unfinished state, or shall 
unlawfully and maliciously stop, obstruct, or hinder the working of 
any such steam or other engine, or of any such appliance or apparatus 
as aforesaid, with intent thereby to destroy or damage any mine, or 
to hinder, obstruct, or delay the working thereof, or shall unlawfully 
and maliciously wholly or partially cut through, sever, break, or un- 
fasten, or damage with intent to destroy or render useless, any rope, 
chain, or tackle, of whatsoever material' the same shall be made, used 
in any mine, or in or upon any inclined plane, railway, or other way, 
or otner work whatsoever in anywise belonging or appertaining to 
or connected with or employed in any mine, or the working or busi- 
ness thereof, shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal ser- 
vitude for any term not exceeding seven years and not less than three 
years, or to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary confine- 
ment, and, if a male under the age of sixteen years, with or without 
whipping. 

Indictment, 

Commencement as ante^ p. 270] — a certain steam-engine, the pro- 
perty of J. N., for the draining and working of a certain mine of the 
said J. N., situate at the parish of B., in the county of M. (“ any steam- 
enffine or other engine for sinking^ draining^ ventilating^ or ^corking and 
minCj etc.^ etc''')^ feloniously, unlawfully, and maliciously did pull 
down and destroy Q^pidl down or destroy^ or damage with intent to 
destroy or render \mless'') ; against the form of the statute in such 
case paade and’ provided, and against the peace of our lady the Queen, 
her drown and dignity. • 

Felony, Bee the last precedent hut one, 24 c£' 25 Viet, c, 97, 8, 29. 

Evidence. 

Prove that the defendant pulled down or destroyed the engine de- 
scribed in the indictment, and that it was erected for the purposes 
described in the indictment. It is immaterial whether it was com- 
pleted or in an unfinished state. 24 25 Viet. c. 97, s. 29. A scaffold, 

erected at some distance above the bottom of a mine, for the purpose 
of working a vein of coal on a level with the scaffold, was holden to 
be an erection used in conducting the business of the mine, within the 
meaning of the statute. Reg. v. Whittingham^ 9 C. cG P. 234. Where 
a steam-engine used in working a mine had been stopped and locked 
up for the night, and the defendant got into the engine-house and set 
it going, and there being no machinery attached, the engine went with 
great velocity, and received injury, this was holden to be a damaging 
of the engine, within the statute. Reg.^y. Norris^ Id. 241. Where a 
mine was worked by a steam-engine, which caused a cylinder called a 
drum to revolve, and take up the rope as the coal was drawn up from 
the mine, it was holden, on the repealed act 7 cG 8 G. 4, c. 30, s. 7, 
that proof of damaging the drum would not support an indictment 
which charged the damaging of the steam-engine. Reg, v. Whitthiy- 
hamy supra. But the words of the present statute are much larger : 
they include “ any appliance or apparatus in connexion with any 
such steam or other engine,” and apply also to many other injurious 
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acts which were not mentioned in the former ficts. Prove that the 
mine was in the possession of J. N. Prove tW the act was done 
maliciously (see ant^^ p, 434) ; and, if an intent be stated, prove it 
from circumstances from which that intent may be inferred, if it can- 
not to be implied from the act itself. {See ante^ p, 186.) 


DESTROYING SHIPS, WITH INTENT, JITC. 


Statute, 

24 & 25 Viet, c, 97, ss, 42, 43.] — Ante^ p, 439. 

Indictment, 

CommeTicement as ante^ p, 441]--on the high seas, feloniously, 
unlawfully, and maliciously, did cast away and destroy (“ cast away^ 
or in anywise destroy") a certain ship (“ any ship or vessel^ whether 
the same he complete or in an unfinished state")^ with intent thereby to 
prejudice one J. N., Q*- owner or part owner") of the said 

ship, [or, one E. F., the owner of certain goods then laden and being 
in and on board the said ship, or, one E. F., who had before then un- 
derwritten a certain policy of insurance on the said ship, (or, on the 
freight of the said ship, or, on certain goods then being on board the 
said ship,) which said policy was then in full force and operation {see 
ante, p. Hi) ] : against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown and 
dignity. If the offence he committed in the body of,a county ^ see^ the 
precedent, ante, p. 440. 

Felony, {See ante, p, 440.) This offence is not triable at any 
quarter sessions. 5 G Viet. c.dS, s. 1 {ante,p. 93). 

Evidence. 

Prove that the defendant cast away or otherwise destroyed the 
vessel, the property of J. N., as stated. {See ante, p. 440.) It is 
immaterial whetlier the ship were eomplcte or in an unfinished state. 
24 & 25 Viet. c. 97, s. 42. A pleasure boat eighteen feet long is, it ' 
seems, a vessel within the meaning of the act. R. v. Botmjer, A:G.& 
P. 559. See R. v. Smith, 4t C. dh P. 569 {ante,p. 440). If the ship 
had only run aground, and were afterwards got off in a condition so 
as to be easily refitted, it seems it would not be an offence within the 
act. See R. v. De Londo, 2 East, P. C. 1098. Prove the offence to 
have been done maliciously (see ante, p. 434) ; and also prove the 
offence to have been committed with the intent charged in the indict- 
ment. Proving that it was dope wilfully is of itself sufficient evidence 
from which the jury may presume that it was committed with intent 
to prejudice either the owner or part-owner of the ship, or of the goods ; 
but if the intent charged be to prejudice the underwriters, you must 
prove the policy {see* ante, p. 441 ; R. v. Gilson, R, & R, 138), the 
inception of the risk, and circumstances from which the jury may infer 
the intent. {See ante, p. 186.) 


w. 
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DAMAGING SHIPS, WITH INTENT, ETC. 


Statute. 

24 & 25 Viet. c. 97, a. 46.] — ^Whosoever shall unlawfully and 
maliciously dan^age, otherwise than by fire, gunpowder, or other ex- 
plosive substance, any ship or vessel, whether complete or in an un- 
finished state, with intent to destroy, the same or render the same 
useless, shall be guilty of felony, and being convicted thereof, shall 
be liable, at the discretion of the court, to be kept in penal servitude 
for any term not exceeding seven years, and not less than three years, 
or to be imprisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary confinement, and, 
if a male under sixteen years of age, with or without whipping. 

Sect. 45 — Attempting to damage Ships with Gunpowder."] — Whoso- 
ever shall' unlawfully and maliciously place or throw in, into, upon, 
against, or near any ship or Vessel any gunpowder or other explosive 
substance, with intent to destroy or damage any ship or vessel, or 
any machinery, working tools, goods, or chattels, shall, whether or not 
any explosion take place, and whether or not any injury be effected, 
be guilty of felony, and being convicted.thcreof shall be liable, at the 
discretion of the court, to be kept in penal servitude for any term 
not exceeding fourteen and not less than three years, or to be im- 
prisoned for any t^rin not exceeding two years, with or without hard 

• labour, and with or without solitary confinement, and, if a male under 
the age of sixteen years, with or without whipping. 

' ' Imlictment. 

Commencement as antej p. the high seas, feloniously, un- 

lawfully, and maliciously did damage a certain ship (“ any ship or 
vessel^ whether complete or in an unj^nished' state''') by instate how) 

daniage otherwise than by j^re”), with intent thereby to destroy 
the said ship [^or, to render useless the said ship] ; against the form 
af the statute in such case made and provided, and against the peace 
of. our lady the Queen, her crown and dignity. If the offence he com- 
mitted in the body of a county., see the j^ccedent ante., p. 440. It is 

* ngt necessanf to state the damage to have been done “ otherwise them 
by, firef if the manned' of doing the damage is stated. It. v. Bowyer^ 

‘4 C.^P. 659. 

Felony : penial servitude for not more than seven nor less than three 
years., or imprisonment., with or without hard labour., and with or with- 
out solitaiy confinement {such confinement not exceeding one month at 
any one time., nor three months in any one year., 24 25 Viet. c. 97, 

8. 75, antCy p. 433), not exceeding two years / and., if a male under 
sixteen years of age, with or without whipping. 24 & 25 Viet. c. 97,s.46. 

An indictment under s. 45, for attempting to destroy or damage a 
ship by the explosion of gunpowder, etc., may easily he framed from 
the precedent, ante, p. 447. 

Evidence. 

Prove that the defendant damaged the ship in the mode stated in the 
indictment. It is immaterial whether the ship were in a complete or 
unfinished state. 24 <& 25 Viet. c. 97, a. 46. Prove that the act was 
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done maliciously. {See anie^ p. 433.) Prove the ownership of the 
ship (see ante^p. 440) ; and prove, also, circumstances from which the 
intent stated in the indictment may be inferred (see ante,p, 186), if it 
cannot be presumed from the act itself. A pleasure boat, eighteen 
feet long, is, it seems, within this statute. A v. Bowyer^ 4 C. & F. 
659. See E. v. Smithy 4 C, & P. 669 (ante, jp. 440). 


EXHIBITING FALSE SIGNALS, ETC. 


Statute. 

24 & 25 Viet. c. 97, s. 47.] — Whosoever shall unlawfully mask, 
alter, or remove any liglit or signal, or unlawfully exhibit any false 
light or signal, with intent to bidng any ship, vessel, or bo^ into 
danger, or shall unlawfully and maliciously do anytMng tendSig to 
tlie immediate loss or destruction of any ship, vessel, or boat, and for 
which no punishment is hereinbefore provided, shall be guilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for life, or for any term not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and' with 'or without solitary 
confinement, and, if a male under the age of sixteen years, with or 
without whipping. 


Indictment for exhibiting False Signals. 

Sussex, to wit : — The juroiS for our lady the Queen upon their 
oath present, that before and at the time of committing the felony 
hereinafter mentioned, a certain ship (“ any ship, vessel, or hoatV), th%' 
property of some person or persons to the jurors aforesaid unknown,. 

was sailing on the high seas [or, in a certain river called the ]j 

near unto the parish of , in the county of S. ; and that J. S., on 

the first day of June, in the year of, our Lord , well knowing 

the premises, whilst the said ship was so sailing on the high ^eas, 
near unto the said parish as aforesaid, feloniously and unlawfully did 
exhibit a false light (^'•any false light or signal"), with intent thereby 
to bring the said ship into danger ; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. 

Felony : penal servitude for life or for not less than three years, or 
imprisonment with or without hard labour, and with or without solitary 
confinement (such confinement not exceeding one month at any one time, 
nor three months in any one year, 24 S 25 Viet. c. 97, s. 75, ante, p. 433), 
not exceeding two years ; and^ if a male under sixteen years of age, with 
01' without whipping. 24 <& 25 Viet. c. 97, s. 47. This offence is not 
triable at any quarter sessions. 5 6 Viet. c. 38, s. 1 (ante, p. 93). 

Evidence. 

Prove that the ship was sailing as stated in the indictment, and that 
the defendant exhibited the false light or signal. The intent must be 
proved by the circumstances of the case which fairly and naturally 
lead to that conclusion, or by declarations made by the defendant. 
(See ante, p, 186.) 

x2 
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Indictment for doing an Act tending to the immediate Loss of a Ship. 

Commencement as in the last precedent]— unto the parish of 

, in the county of S. : and that J. S., on the first day of June, in 

the year of our Lord , well knowing the premises, whilst, the 

said ship was so sailing near the said parish as aforesaid, feloniously, 
unlawfully, and maliciously did (etc., stating the act done — “ anythin^'), 
the said act so done by the said J. S. as aforesaid then tending to 
the immediate loss (“ loss or destruction'') ot* the said ship j against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

Felony. See tlie last precedent. 

Evidence. 

Prove that the act was done by the defendant maliciously {see ante, 
p. 434) ; and that it tended to the immediate loss or destruction of 
the ship. 


DESTROYING PARTS OF SHIPS IN DISTRESS, ETC. 


Statute. 

24 db 25 Viet. c. 97, s. 49.]— Whosoever shall unlawfully and mali- 
ciously destroy any part of any ship or vessel which shall be in 
distress, or wrecked, stranded, or cast on shore, or any goods, mer- 
chandise, or articles of any kind belonging to such ship or vessel, 
shall be guiltjr of felony, and being cAivictcd thereof shall be liable, 
at the discretion of the court, to be kept in penal servitude for any 
term not exceeding fourteen and not less than tliree years, or to be 
imprisoned for any term not exceeding two years, with or without 
haid labour, and with or without solitary confinement. 


Indictment for destroying Part of a Ship, etc., in Distress. 

, Commencement as ante, p. 459] — the property of some person or 
persons to the jurors aforesaid unknown, was stranded and cast on 
shore (“ in distress, or wrecked, stranded, or cast on shore") at the 

parish of , in the county of , and that J. S., on the first day 

of June, in the year of our Lord , and while the said ship was 

so stranded and cast on shore as aforesaid, the hull of the said ship 
(“ any part of any ship or vessel which shall he in distress, or wrecked, 
strand^ or cast on shore, or any goods, merchandise, or articles of 
any hind belonging to such ship or vessel ”) feloniously, unlawfully, 
and maliciously did destroy ; against* the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Felony : penal servitude for not more than fourteen nor less than 
three yearsy or imprisonm^t not exceeding two years, with or without 
hard labour, and with or without solitary cmfinement (such conjmemmt 
not exceeding one month at any one time, nor three months in any 
one year, 24 db 25 Viet. c. 97, s. 75, mte,p. 433).— 24£& 25 Viet. c. 97, 
s. 49. 
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Evidence. 

Prove that the ship was stranded or cast ashore ; prove the destruc- 
tion of that part of the ship stated in the indictment, and that it was 
done by the defendant maliciously. ante^ p. 434.) 


CUTTING AWAY, ETC., BUOYS, ETC. 

Statute. 

24 rf; 25 Viet. c. 97, s. 48.]— Whosoever shall unlawfully and ma- 
liciously cut away, cast adrift, remove, alter, deface, sink, or destroy, 
or shall unlawfully and maliciously do any act with intent to cut 
away, cast adrift, remove, alter, deface, sink, or dcsiaroy, or shall in 
any other way unlawfully and maliciously injure or conceal any boat, 
buoy, buoy-rope, perch, or mark used or intended for the guidance of 
seamen, or the purpose of navigation, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding seven years, 
and not less than three years, or to be imprisoned for any term not 
exceeding two years, with or without hard labour, and with or with- 
out solitary confinement, and, if a male under the age of sixteen 
years, with or without whipping. 

Indictment 

Sussex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of August, in the year of our 

Lord , upon the high seas, feloniously, unlawfully and maliciously 

did cut away a certain buoy (“ any hoat^ huoy, huoy-rope^ or ma/rk'') 
then used for the guidance of seamen, and for the purpose of navigation, 
(“ tised or mtended for the yuuiance of seamen or for the purpose of 
navigation^') ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony : penal servitude for md more than seven nor less than three 
yearSy or imprisonment not exceedmg two years^ with or without hard 
labour^ and with or without solitary confinement (such confinement 
not exceeding one month at any one time^ nor three months in any 
one year, 24 d 25 Viet. c. 97, s. 75, ante, p. 433), and^ if a male under 
sixteen years of age^ with or without whipping. 24 & 25 Viet. c. 97, 
s. 48. 

See stat. 2 6r. 2, c. 21, «. 13, as to cutting and destroying etc.^ cord- 
age^ etc., in the river Thames ; and 1 2 6r. 4, c. 76, as to offences 

committed within the jurisdiction of the Cinque Ports. 

Evidence. 

Prove that the buoy, etc., in question was used or intended for 
the guidance of seamen, or in some manner for the purpose of navi- 
gation, and that the defendant cut it away maliciously, that is, wil- 
fully. No intent need be charged in the indictment. 
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DESTROYING SEA AND RIVER BANKS, ETC. 


Statute, 

24 dt 25 Viet. c. 97, s. 30.] — ^Whosoever shall unlawfully and ma- 
liciously break down or cut down, or otherwise damage or destroy, 
any sea-bank or sea-wall, or the bank, dam, or wall of or belonging 
to any river, cabal, dam, reservoir, pool, or marsh, whereby any land 
or building shall be, or shall be in danger of being, overflowed or 
damaged, or shall unlawfully and maliciously throw, break, or cut 
down, level, undermine, or otherwise destroy any quay, wharf, jetty, 
lock, sluice, flood-gate, or other work belonging to any port, harbour, 
dock, or reservoir, upon or belonging to any navigable river or canal, 
every such offender shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life or for any term not less than tliree years, or 
to be imprisoned for any term not exceeding two years, with or with- 
out hard labour, and with or without solitary confinement, and, if a 
male, under sixteen years of age, with or without whipping ; and, if a 
male, to be once, twice, or thrice publicly or privately whipped (if the 
court shall so think fit), in addition to such imprisonment. 


Indictment for cutting down River or Sea-Banks. 

Commmcemmt as ante^ p. 270] — a certain part of the bank (“ a7iy 
sea-hank^ or sea-vmll^ or the hank^ dam^ wall of any river ^ canal ^ 
drain^ reservoir^ pool^ or marshy) of a certain river called the river 
, situate at the parish of B., in the county of M., feloniously, un- 
lawfully, and maliciously did cut down and break down, by means 
whereof certain land was then overflowed and damaged [or, was in 
danger of being overflowed and damaged] ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

Felony : penal servitude for life or for not less than th'ee years^ or 
imprisonment not exceeding two yearSj ivith or without hard labour^ and 
with or without solitary confinement (such confinement not exceeding one 
mo7ith at any one time^ nor three moriths in any one year^ 24 & 25 Viet, 
c. 97, 8 . 75, ante^ p. 433) ; aw/, if a male under sixteen years^ with or 
without whipping. 24 & 25 Viet. c. 97, s. .30. This offence is not triable 
at any quarter sessions. 5 <0 6 Viet. c. 38, s, 1 (awte, p. 93). 

Evidence. 

Prove that the defendant broke down or cut down the banks of 
the river, situate as described in the indictment. Prove, also, that 
the olfence was committed maliciously (see ante., p. 434) ; and prove 
that, in consequence of the breaking or cutting of the banks, certain 
land was, or was in danger of being, overflowed, as stated in the 
indictment. 


Indictment for throwing down^ etc,., Locks on Rivers., etc. 

Commencement as ante., p. 270] — a certain lock (“ any quay., wharfs 
jetty., lock., sluice., ficod-gate., weir, iowing-path, drain, water-course, or 
other work'') belonging to a certain canal (“ belonging to any port, 
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harbour^ docTc^ or reservoir^ of on or belonging to any navigable river or 

canaV')^ called the , situate in the parish of B., in the county of 

M., feloniously, unlawfully, and maliciously did throw down (“ throw^ 
break or cut down^ leoel^ undermine^ or otherwise destroy'"') ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felony. See the last jyrecedent. 24 (Sb 25 Viet. c. 97, s. 30. 

Evidence. 

Prove that the defendant threw down, etc., the lock in question, 
upon the canal or navigable river, as described in the indictment ; 
prove the local situation of the canal or river and prove that it was 
done maliciously. {Sec ante^ p. 434.) 


DESTROYING OR REMOVING, ETC., PILES, ETC., IN RIVERS, ETC. 


Statute. 

24 fS) 25 Viet. c. 07, s. 31.] — Whosoever shall unlawfully and ma- 
liciously ci]t off, draw up, or remove any piles, chalk or other materials 
fixed in tlie ground, and used for securing any sea bank or sea wall, 
or the bank, dam or wall of any river, canal, drain, aqueduct, marsh, 
reservoir, pool, port, harbour, dock, quay, wharf, jetty or lock, or 
shall unlawfully and maliciously open or draw up any floodgate or 
sluice, or do any other injury or mischief to any navigable river or 
canal, with intent and so as thereby to obstruct or prevent the carry- 
ing on, completing or maintaining the navigation thereof, shall be 
guilty of felony, and being convicted thereof, shall be liable, at the 
iliscretion of the court, to be kept in penal servitude for any term 
not exceeding seven years and not less than three years, — or to be 
imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whipping. 

Indictment for cutting^ etc.^ Piles, etc., in Rivers or Sea-Banks. 

Commencement as ante, p. 270] — a certain pile (“ any piles, chalk, 
or other maUrials fixed in the ground, ami used for securing any sea- 
bank or sea-wall, or the bank, dam, or wall of any river, canal, aque- 
duct, marsh, reservoir, pool, port, harbour, dock, quay, wharf, jetty, or 
lock") then fixed in the ground, and then used for securing the bank 

of a certain river called the river , situate in the parish of B., in 

the county of M., feloniously, unlawfully, and maliciously did cut off 
(“ cut off, draw up, or remove") ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Felony : penal servitude for not more than seven nor less than three 
years, or imqfiisonment not exceeding two years, with or without hxird 
labour, and with or without solitary confinement {such confinement not 
exceeding one month at any one time, nor three months in any one year, 
24 & 25 Viet. c. 97, 8.* 75, ante, p. 433), and, if a male under sixteen 
years, with or without whipping. 24 & 25 Viet. c. 97, s. 31. 

Evidence. 

Prove that the pile was fixed in the ground, and used to secure the 
bank of the river, situate as described in the indictment ; prove that 
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the defendant cut it, and prove that he did so maliciously. (See ante, 


IruUetmmt for opening Flood-gates, etc., with Intent, etc. 

Commencement as ante, p. 2701— feloniously, unlawfully, and ma- 
liciously did open and draw up or draw up any flood-gate, or 

do any other injury or mischief to any navigable river or canaV') a 
certain flood-gate, situate in the parish of JB., in the county of M., 

of and belonging to a certain navigable river called the river , 

with intent thereby (“ with intent and so as thereby'') to obstruct and 
prevent (“ o7)Stntct or prevent") tlie carrying on (“ carrying on, com- 
pleting, or maintaining") of the navigation of tlie said navigable river ; 
and that the said J. S. thereby then did obstruct the carrying on of 
the navigation of the said navigable river ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her cr6wn and dignity. 

Felony. See the last precedent. 24 25 Viet. c. 97, s. 31. . 

Evidence. 

Prove that the defendant opened or drew up the flood-gate of the 
navigable river in question, in the parish stated in the indictment. 
Prove that he did so maliciously (see ante, p. 434) ; prove the intent 
from circumstances from which the jury may infer it (see ante, p. 186) ; 
and prove that the navigation was obstructed (which alone will be 
suflicient evidence of the intent). 


DESTROYING liUIDGES, VIADUCTS, AND AQUEDUCTS. 

Statutes. 

24 25 Viet. c. 97, s. 33.]-. — Whosoever shall unlawfully and mali- 

ciously pull or throw down or in anywise destroy any bridge (whether 
over any stream of water or not), or any viaduct or aqueduct, over or 
under which bridge, viaduct or aqueduct any highway, railway or 
canal shall pass, or do any injury with intent and so as thereby to 
render such bridge, viaduct or aqueduct, or the highway, railway or 
canal passing over or under the same, or any part thereof, dangerous 
or impassable, shall be guilty of felony, and being convicted thereof, 
shall be liable, at the discretion of the court, to be kept in penal 
servitude for life or for any term not less than three years, or to be 
imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement, and, if a male 
under the age of sixteen years, with or without whipping. 


Indictment for pulling down a Bridge. 

Commencement as ante, p. 270] —a certain •bridge any bridge, 
whether over any stream of water or not"), situate in the parish of B., 
in the county of M., feloniously, unlawfully, and maliciously did pull 
down and destroy pnill down, or in anywise destroy") ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 
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Felony : penal servitude for life or for not less them three years, or 
imprisonment Twt exceeding two years., with or without hard Idbaury a/nd 
with or without solitary confinement {such confinement not exceeding 
one month at any one time, nor three months in any one year, 24 i 
25 Viet c. 97, 8. 75, ante, p. 433), and, if a male under sixteen years, 
with or without whippimg. 24 & 25 Viet c. 97, s, 33. This offence is 
triable at any quarter sessions, 5 i& 6 Viet c: 38, s. 1 {ante, p. 

Evidence, 

Prove that the defendant pulled down or destroyed the bridge, and 
that it was situate as described in the indictment : and prove that it 
was done maliciously. {See ante, p. 434.) It is immaterial whether 
it was a bridge over a stream of water or not. 


Indictment for injuring a Bridge, etc. 

Commencement as ante, p. 270] — feloniously, unlawfully, and mali- 
ciously did {state the injury^ a certain bridge, situate in the parish of 
B., in the county of M., with intent thereby (“ vyith intent and so as 
thereby^') to render the said bridge (“ such bridge or any part thereof") 
dangerous and impassable : and that the said J. S. did thereby then 
render the said bridge dangerous and impassable ; against the form 
of the statute in such case made and provided; and against the peace 
of our lady the Queen, her crown and dignity. 

Felony. See the last precedent. 24 25 Viet c. 97, s. 33. 

Evidence. 

Prove that the defendant did the injury to the bridge stated in the 
indictment. Prove tliat the bridge is situated as described ; and 
prove that the act was doile maliciously by the defendant. {See ante, 
p. 434.) Circumstances must be proved, from which the intent may 
be inferred {see ante, p. 18G) ; and it must also be proved that the 
bridge was, by the act of the defendant, rendered dangerous or im- 
passable, which alone is reasonable evidence of the intent. 


DESTROYING TURNPIKE-GATES, ETC. 


Statute. 

24 & 25 Viet c. 97, s. 34.] — Whosoever shall unlawfully and mali- 
ciously throw down, level, or otherwise destroy, in whole or in part, 
any turnpike-gate or toll-bar, or any wall, chain, rail, post, bar, or 
other fence belonging to any turnpike-gate or toll-btr, set up or 
erected to prevent passengers passing by without paying any toll di- 
rected to be paid by any act or acts of parliament relating thereto, 
or any house, building, or weighing-engine erected for the better 
collection, ascertainment, or security of any such toll, shall be guilty 
of a misdemeanor. 

Indictment 

Commencement as ante, p. 270]— a certain turnpike-gate (“ any 
turnpike-gate or toll-bar, or* any wall, chain, rail, post, bar, or other 

x5 
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feme belonging to any tumpihe-gate or toll-bar^ or set up or erectexl to 
prevent passengers passing by without paying any toll directed to he 
paid by any act or acts of parliament relating thereto^ or any house^ 
building^ or weighing engine erected for the better collection^ ascertain- 
ment or security of such toll') situate at the parish ofB., in the county 
of M., unlawfully and maliciously did throw down, level, and destroy 
( “ throw doum^ levels or otherwise destroy^ in tvhole or in part") ; against 
the fprrn of tlie statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

Misdemeanor : fine^ or imprisonment^ with or without hard labour^ or 
both. 24 d 25 Viet. c. 97, s. 34 (see ss. 73, 74). 

Evidence. 

Prove that the defendant threw down, levelled, or otherwise de- 
stroyed the turnpike gate, situate as described in the indictment ; 
and that it was done maliciously. (See ante^ p. 434.) 


INJURIES TO RAILWAY TRAINS AND TELEGRAPHS. 


Statute. 

24 d 25 Viet. c. 97, s. 35.] — Whosoever shall unlawfully and mali- 
ciously put, place, cast, or throw upon or across any railway any 
wood, stone, or otlier matter or thing, or shall unlawfully and ma- 
liciously take up, remoyc, or displace any rail, sleeper, or other matter 
or thing belonging to any railway, or shall unlawfully and maliciously 
turn, move, or divert any points or other machinery belonging to any 
railway, or shall unlawfully and maliciously make or show, liide or 
remove, any signal or light upon or near to any railway, or shall un- 
lawfully and maliciously do or cause to be done any other matter or 
thing, with intent, in any of the cases aforesaid, to obstruct, upset, 
overthrow, injure, or destroy any engine, tender, carriage, or truck 
using such railway, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life, or for any term not less than three years, or 
to be imprisoned for any term not exceeding two years, with or with- 
out hard labour, and with or without solitary confinement, and, if a 
male under sixteen years of age, with or without whipping. 

Sect. 36.] — Whosoever, by any unlawful act, or by any wilful omis- 
sion or neglect, shall obstruct or cause to be obstructed^ny engine 
or carriage using any railway, or shall aid or assist therein, shall be 
guilty of a misdemeanor, and being convicted thereof shall be liable, 
at the discretion of the court, to be imprisoned for any term not ex- 
ceeding two 5^ears, with or without hard labour. 

Sect. 37.] — Whosoever shall unlawfully and maliciously cut, break, 
throw down, destroy, injure, or remove any battery, machinery, wire, 
cable, post, or other matter or thing whatsoever, being part of or 
being used or employed in or about any electric or magnetic tele- 
graph, or in the working thereof, or shall unlawfully and maliciously 
prevent or obstnict in any manner whatsoever the sending, convey- 
ance, or delivery of any communication by any such telegraph, shall 
be guilty of a misdemeanor, and being convicted thereof shall be 
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liable, at the discretion of the court, to be imprisoned for any term 
not exceeding two years, with or without hard labour : provided that 
if it shall appear to any justice, on the examination of any person 
charged with any offence against this section, that it is not expedient 
to the ends of justice that the same should be prosecuted by indict- 
ment, the justice may proceed summarily to hear and determine the 
same, and the offender shall, on conviction thereof, at the discretion 
of the justice, either be committed to the common gaol or house of 
correction, there to be imprisoned only, or to be imprisoned and kept 
to hard labour, for any term not exceeding three months, or else shall 
forfeit and pa}" such sum of money not exceeding ten pounds as to 
the justice sliall seem meet. 

Sect. 38.] — Wliosoever shall unlawfully and maliciously, by any 
overt act, attempt to commit any of the offences in tlie last pre- 
ceding section mentioned, shall, on conviction thereof before a justice 
of the peace, at the discretion of the justice, either be committed to 
the common gaol or house of correction, there to be imprisoned only, 
or to be imprisoned and kept to hard labour, for any term not ex- 
ceeding three months, or else shall forfeit and pay such sum of 
money not exceeding ten pounds as to the justice shall seem meet. 


Indictment for placing Wood on Rails^ with Intent^ etc. 

Commencement as ante^ p. 270] — feloniously, unlawfully, and mali- 
ciously did put and place a piece of wood upon a certain railway, 

called , in the parish of 15., in the county of M. casf^ 

or throw upon or across any railway any v^ood^ stme^ matter,, or 
tiling f etc.),, with intent thereby then to obstruct, upset, overthrow, 
and injure a certain engine and certain carriages using tlic said railway 
(“ with intent to oh^truct,, vpset^ overthrow,, injure,, or destroy any 
engine,, temle.r,, carriage^ or truck using such railway") ; against the 
form of the statute in such case made and })rovidcd, and against the 
peace of our lady the Queen, her crown and dignity. [7ViC intmt 
may he laid in different ways in other counts,, if necessary.'] 

Felony : penal .servitude for life or for not le,'is than three year.Sj or 
imprisonment not exceeding twoyears^ with or without hard labour,, and 
with or vnthout solitary confinement {such confinement not exceeding one 
month at any one time,, nor three months in any one year^ 24 <$: 25 Viet, 
c. 07, s. 75, a/ite, p. 433), and^ if a male under sixteen years,, with or 
without whipping. 24 cC* 25 Viet. c. 97, s. 35. This offence is not 
triable at any quarter sessions. 5 6 Viet. c. 38, s, 1 {ante,, p. 93). 

Evidence. 

■ Prove that the defendant placed the piece of wood upon or across 
the railroad named and situate as described in the indictment, or was 
present aiding and assisting in doing so. Prove that he did it ma- 
liciously ; see ante,, p. 434, and Reg. v. llolroyd,, 2 M. db Rob. 339. The 
intent may be inferred from circumstances from which the jury may 
presume it {see ante,, p. 180). In general, the act’s being done wilfully, 
and its being likely to obstruct or upset the railway train, would be suf- 
licient prima facie evidence of an intent to do so. Semble^ the intent to 
injure or destroy a train, provided against by this section, is an intent 
to injure or destroy otherwise than by burning,, which is specially 
mentioned in sect. 4. See Reg. v. Sanderson,^ 1 F. & f. 37. Where 
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the engine or carriage is in fact obstructed, or the safety of the 
persons conveyed therein is in fact endangered by the defendant’s 
act, but there is no evidence of any of the intents mentioned in this 
section, the defendant slioiiJd be indicted for a misdemeanor, under 
sect. 36. See Reg. v. Bradford^ 1 Bell^ C. C. 268. A line of railway 
constructed and completed under the powers of an act of parliament, 
and intended for the conveyance of passengers by locomotive power, 
but not yet used for that purpose, but only for the carriage of ma- 
terials and workmen, is within the statute. Id. 


DESTROYING DAMS OF FISH-PONDS, ETC. 


Statute. 

24 & 25 Viet. c. 97, s. .32.]— Whosoever shall unlawfully and mali- 
ciously cut through, break down, or otherwise destroy the dam, flood- 
gate, or sluice of any fish-pond, or of any water which shall be private 
property, or in which there shall be any private right of fishery, with 
intent thereby to take or destroy any of the fish in such pond or 
water, or so as thereby to cause the loss or destruction of any of the 
fish, or shall unlawfully and maliciously put any lime, or other noxious 
material, in any such pofld or water, with intent thereby to destroy 
any of the fish therein, or shall unlawfully and maliciously cut through, 
break down, or otherwise destroy the dam or floodgate of any mill- 
^^ond, reservoir, or pool, shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for any term not exceeding seven years and 
not less than three years, or to be imi)risoned for any term not ex- 
ceeding two years, with or without hard labour, and with or without 
solitary confinement, and, if a male under the age of sixteen years, 
Avith or without whipping. 


Indictment for breaking down the Dam of a Fish-pond. 

Commencement as ante, p. 270] — the dam of a certain fish-pond 
(“ the dam, Jioodgate, or sluice of any fish-po7id, or of any water which 
shall he private property, or in which there shall he any private right of 
fishery^') of one J. N., situate in the parish of B., in the county of M., 
unlawfully and maliciously did break down and destroy (“ cut through, 
break down, or otheinoise destroy"), Avith intent thereby then to take 
and destroy the fish in the said pond then being [or, and did thereby 
then cause the loss and destruction of divers of the fish in the said 
pond then being] ; against the form of the statute in such case made 
and provided, and against the peace of bur lady the Queen, her crown 
and dignity. 

Misdemeanor: penal servitude for not more than seven nor less 
than three years, or imprisonment not exceeding two years, with or with- 
out hard labour, and with or without solitary confineinent (^such con- 
Jmement not eooceeding one month at any one time, nor three months in 
any one year, 24 & 25 Viet. c. 97, s. 76, ante, p. 433), and, if a male 
under sixteen years of age, with or without whipping, 24 do 25 Viet, 
c. 97, s. 32. 



Malicious Mischiefs 469 

Evidence. 

Prove that the defendant broke down or destroj^ed tl>e dam of the 
fish-pond of J. N., situate as described in the indictment, and that it 
was done maliciously (see ante^ p. 433) ; and prove circumstances from 
which the intent may be inferred (see ante^ p. 186) ; and if the loss of 
fish be stated in the indictment, prove that fact. 


IruUctmmt for putting Lime into a Fish-pond. 

Commencement as ante^ p. 270] — unlawfully and maliciously did 
put a large quantity, to wit, ten bushels of lime Ihne or other 
noxious materiaV) into a certain fish-pond (see the last precedent) of 
one J. N., situate at the parish of B., in the county of M., with intent 
thereby then to destroy the fish in the said pond then being ; against 
the form of the statute in such case made and provided, and against 
the peace of our lady tlie Queen, her crown and dignity. 

Misdemeanor . See the last precedent. 24 & 25 Viet. c. 97, s. 32. - 

Evidence. 

Prove that the defendant put lime, etc., into the fish-pond of J. N., 
situate as described in the indictment, and that it was done maliciously 
(see ante.^ p. 434) ; and prove circumstances from which the jury may 
infer the intent (see ante^ p. 186), as that tlic lime or other noxious 
thing would destroy the fish. 


Indictment for hrealcing down a Mill Dam. 

Commencement as ante.^p. 270] — ^the dam Q*' dam^Jioodgaie or sluic^'*) 
of a certain mill-pond (^'‘ miil-pond^ resewoir^ or pool") of J. N., 
situate at the parish of B., in the county of M., unlawfully and mali- 
ciously did break down and destroy (“ hrecih down or otherwise 
destroy ”) ; against tlie form of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. 

Misdemeanor. See the last pi^ecedent but one. 24 dc 25 Viet. c. 97, 
s. 32. 

Evidence. 

Prove that the defendant broke down the dam of a mill-pond in the 
occupation of J.N., situate as described in the indictment ; and prove 
that it was done maliciously. (See ante^ p. 434.) 


KILLING OR MAIMING CATTLE. 


Statute. 

24 & 25 Viet. c. 97, s. 40.] —Whosoever shall unlawfully and mali- 
ciously kill, maim, or wound any cattle shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding fourteen 
years and not less than seven years j or to be imprisoned for any 
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term not exceeding two years, with or without hard labour, and with 
or without solitary confinement. 

Sect. 41 — Killing or maiming A nimah other than Cattle ."] — Whosoever 
shall unlawfully and maliciously kill, maim, or wound any dog, bird, 
beast, or otlier animal, not being cattle, but being either the subject 
of larceny at common law, or being ordinarily kept in a state of con- 
finement, or for any domestic purpose, shall, on conviction thereof 
before a justice of the peace, at the discretion of the justice, either 
be committed to the common gaol or house of correction, there to be 
imprisoned only, or to be imprisoned and kept to hard labour, for any 
term not exceeding six months, or else shall forfeit and pay, over and 
above the amount of injury done, such sum of money not exceeding 
twenty pounds as to the justice shall seem meet ; and whosoever, 
having been convicted of any such oficnce, shall afterwards commit 
any of the said oftences in this section before mentioned, and shall 
be convicted thereof in like manner, shall be committed to the com- 
mon gaol or house of correction, there to be kept to hard labour for 
such term not exceeding twelve months as the convicting justice 
shall think fit. 


Indictment for hilling a Horse, 

Commencement as ante^ p. 270] — one horse Q^any cattle'"'')., of 
the goods and chattels of J. N., feloniously, unlawfully, and mali- 
ciously did kill (“ hill., maim., or woutuV') ; against the form of the 
slatute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. The jmrticular species 
of cattle hilled., maimed., or wounded must he specifiexl; an allegation 
that the prisoner maimed certain cattle is not sufficient. R. v. Chalh- 
Icy., R. d; R. 258. The word “ cattle ” is the only word used in the 
A(ith section of the statute ; and this., in former statutes upon this suh- 
jeni (D G. 1, e.. 22, 5. 1 ; 4 G. 4, c. 54, s. 2), has been holden to include 
horses., a-s well as oxeuy etc. • R. v. Pafy., 2 W. Bl. 721 ; ayul also jdgs^ 
R. V. Chappie., R. d: R. 11 \ ami asses ^ R. v. Whitney., 1 Mood. C. C. 3. 

Felony : penal servitude for not more titan fourteen no7*less than three 
years^ or imprisonment not exceeding two years., with or without hard 
labour., and with or without solitary confinement (such confinement not 
exceeding one month at any one time., nor three months in any one 
year, 24 <£• 25 Viet. c. 97, s. 75, ante, p. 433). — 24 & 25 Viet. c. 97, 
8. 40. 

Evidence. 

Prove that the defendant killed the horse, the property of J. N. 
Prove also that it was done maliciously (see ante, p. 434) ; but it is 
not now necessary, as it was formerly, to prove the offence to have 
been committed from malice to the owrujr. 24 db 25 Viet. c. 97, s. 58, 
ante,p. 431 ; Reg. v. Tivey, 1 Den. C. C. 63 ; 1 C. d K. 704. 

Upon an indictment for adftiinistcriiig sulphuric acid to a horse, 
evidence may be given of other acts of administering, in order to 
show the intent. R. v. Mogg, ^C. d P. 364. 

To constitute a maiming witliin the statute, permanent injury 
must be inflicted on the animal, Reg. v. Jeans, \ C. d K. 539. But 
if a wounding be alleged, it is not necessary to prove a permanent in- 
j ury . Where the wounding proved was driving a nail into the firog 
of a horse's foot, but it appeared that the horse was likely to recover, 
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it was objected that no wounding was within the meaning of the act 
that was not productive of permanent injury to the animal ; but the 
judges overruled the objection, holding that the word “ wound ” was 
used by the legislature as contradistinguished from maiming, which 
is a permanent injury. R. v. Uaywood, 2 East. P. C. 1076 ; R. tO 
R. 16. 

Upon an indictment for killing, wounding, and maiming a mare, it 
appeared that the defendant poured nitrous acid into her ear, some of 
which cither ran into her eye, or was poured into it, and blinded her : 
she was killed by her owner, and surgeons proved that the injuries 
done to the ear were not wounds, but ulcers ; the defendant was 
therefore convicted of the maiming, and the judges held the convic- 
tion right. R. V. Owens, 1 Mood. C. C. 205. 

Upon an indictment for wounding a sheep, it appeared tliat the 
prisoner set a dog at the sheep, which bit it ; and Park, J., held that 
this was not a wounding within the meaning of the act. R. v. Hughes, 
2 C. d P. 420. But where the prisoner set fire to a cow-house, in 
which was a cow, which was burnt to death, Taimton, J., held, that 
the prisoner could be convicted upon an indictment for killing the 
cow. R. V. IlaiKjhion, 5 C. d P. 559. 


DESTROYING HOPBINDS. 


Statute. 

24 d 25 Viet. c. 97, s. 19.] — Whosoever shall unlawfully and mali- 
ciously cut or otherwise destroy any hopbinds growing on poles in 
any j)lantation of hops, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for any term not exceeding fourteen years, and not 
less than seven years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement ; and, if a male under the age of sixteen years, with or 
without whipping. 

Indictrttent. 

Commencement as ante, p. 270] — one thousand hopl)inds, the pro- 
perty of J. N., then growing on poles in a certain plantation of hops 
of the said J. N., situate in the parish of B., in the county of K., 
feloniously, urdawfully, and maliciously did cut and destroy (“ cut or 
otherwise destroy'")', against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony : penal servitude for not more than fourteen nor less than three 
years, or imprisonment not exceeding two years, with or without hard 
labour, and with or without solitary confinement {such confinement not 
exceeding one month at any one time, ami not exceeding three months in 
any one year, 24 d 25 Viet. c. 97, s. 75, ante, p. 433), and, if a male 
under the age of sixteen, with or without whipping. 24 d 25 Viet, 
c. 97, s. 19. 

" Evidence, 

Prove that the defendant cut or otherwise destroyed the hopbinds, 
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or some part of them, as alleged : that they were at the time grow- 
ing in a plantation of hops, situate as described ; and that the plan- 
tation belonged to J. N. Prove also that the act was done maliciously. 
{See ante^ p. 434.) 


DESTROYING TREES, ETC. 

Statute. 

24 & 25 Viet c. 97, s. 20.] — Whosoever shall unlawfully and ma- 
liciously cut, break, bark, root up, or otherwise destroy or damage 
the whole or any part of any tree, sapling, or shrub, or any under- 
wood, respectively growing in any park, pleasure-ground, garden, 
orchard, or avenue, or in any ground adjoining or belonging to any 
dwelling-house (in case the amount of the injury done shall exceed 
the sum of one pound) shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for tlie .term of three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 

Sect 21.] — Whosoever shall unlawfully and maliciously cut, break, 
bark, root up, or otherwise destroy or damage, the whole or any part 
of an^ tree, sapling, or slirub, or any underwood, growing elsewhere 
than in any park, pleasure-ground, garden, orchard, or avenue, or in any 
ground adjoining or belonging to any dwelling-house (in case the 
amount of the injury done shall exceed the sum of five pounds) shall be 
guilty pf felony, and being convicted thereof shall be liable, at the dis- 
cretion of the court, to be kept in penal servitude for the term of three 
years, or to be imprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary confinement, 
and, if a male under the age of sixteen years, with or without 
whipping. 


Indictment for cutting^ etc.^ Trees^ etc.^ in Parks^ etc.^ Value 
above £1. 

Commencement as ante^p, 270]— two elm trees (“ the whole or any 
part of any tree^ sapling or shrub ^ or any undeinvood") the property 
of J. N., then growing in a certain park (“joar^, pleasure-ground^ 
garden^ orchard^ or avenue^ or any ground adjoining or belonging to 

a dwelling-house''') of the said J. N., sUuate in the parish of , in 

the county of , feloniously, unlawfully and maliciously did cut 

and damage cut^ breaks bark^ root up^ or otherwise destroy or 
damage ”), thereby then doing injury to the said J. N., to an amount 
exceeding the sum of one pound, to wit, the amount of two pounds ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. A 
count may he added for cutting with intent to steal the trees, {See ante^ 
p, 308.) 

Felony : penal servitude for three years^ or imprisonment not ex- 
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ceeding two years, with or without hard labour, cmd with or without 
solitary confinement (such confinement not exceeding orte month at any 
one time, nor three months in any one year, 24 25 Viet. c. 97, s. 75, 

ante, p. 433) ; and, if a male under sixteen years of age, with or without 
whipping. 24 & 25 Viet. c. 97, s. 20. 

Evidence. 

Prove that the defendant “ cut, broke, barked, rooted up, or other- 
wise destroyed or damaged” (these are the words in the statute) one 
or more of the trees mentioned in the indictment, and that the injury 
done exceeds the sum of one pound. A variance in the number of 
trees is not material, l*rove that the trees, at the time, were grow- 
ing in a park situate as described in the indictment (or, “in a 
pleasure-ground, garden, orchard, or avenue, or in any ground ad- 
joining or belonging to a dwelling-house”) ; see It. v. Hodges, Moo. 
fC’ M. 341 (ante, p. 308) ; and that they were the property of J. N. 
Prove, also, that the trees were cut maliciously (fice ante, p. 434) ; but 
if it be doubtful whether the defendant did not intend to steal the 
trees, add a count to meet that. (See ante,p. 186.) 


Indictment for cutting, etc., I'rees, etc., growing elsewhere. Value 
above £5. 

Commencement as ante, 270] — ten elm trees (see the last pre- 
cedent), the property of J. N., then growing in a certain close (“ eUe- 
where than in a park,^' etc., see the last precedent) of the said J. N., 
situate in the parish of , in the county of , feloniously, un- 

lawfully, and maliciously did cut and damage (see the last precedent), 
thereby then doing injury to the said J. N. to an afhount exceeding 
the sum of five pounds, to wit, the amount of six pounds ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felony. See the last precedent. 24 d; 25 Viet. c. 97, s. 21. 

Evidence. 

Prove that the defendant cut, etc., the trees mentioned in the in- 
dictment, or some of them ; that the trees were the property of J. N., 
that is, that tlu'y were growing on land belonging to him, or in his 
occupation ; that the damage exceeds five pounds ; and that the cut- 
ting was done maliciously. The “ amount of injury done” means the 
actual injury done to the trees, etc., by the defendant’s act ; it is not 
sufficient to bring the case within the statute, t^at, although the 
amount of such actual injury is less than bl., the amount of tmae- 
quential damage (as by its being necessary, in consequence of the 
defendant’s act, to stub up and replace a hedge) would exceed 5Z., 
Reg. V. Whiteman, Dears. C. C. 353. (See ante, p. 308.) It is not 
necessary to prove that the t^ees grew elsewhere than in a park, etc. 


DESTROYING TREES, ETC., AFTER TWO PREVIOUS CONVICTIONS. 

Statute. 

24 cfe 25 Viet. c. 97, s. 22.] — Whosoever shall unlawfully and mali- 
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cioAsly cut, break, bark, root up, or otl^erwise destroy or damage the 
whole or any pirt of any tree, sapling, or shrub, or any underwood, 
wheresoever the same may be growing, the injury done being to the 
amount of one shilling at the least, shall, on conviction thereof be- 
fore a justice of the peace, at the discretion of the justice, either be 
committed to the common gaol or house of correction, there to be 
imprisoned only, or to be imprisoned and kept to hard labour for any 
term not exceeding three months, or else shall forfeit and pay, over 
and above the amount of the injury done, such sum of money, not 
exceeding five pounds, as to the justices shall seem meet ; and who- 
soever, having been convicted of any such offence, either against this 
or any former act of parliament, shall afterwards commit any of the 
said offences in this section before mentioned, and shall be convicted 
thereof in like manner, shall for such second offence be committed 
to the common gaol or house of correction, there to be kept to hard 
labour for such term, not exceeding twelve months, as the convicting 
justice shall think fit ; and whosoever, having been twice convicted 
of any such offence (whether both or either of such convictions shall 
have taken place before or after the passing of this act), shall after- 
wards commit any of the said offences in this section before men- 
tioned, shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable, at the discretion of the court, to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under the age of 
sixteen years, with or without whipping. 


Imlicfmcnt after two previous Comnetions for cutting Trees^ ctc.^ 
wheresoever growing^ Value 1^. 

Commencement as in the precedent anU, jrv.^SlO, stating the tvjo pre- 
vious convictions to the encr\ — And the jurors aibresaid, upon their 
oath aforesaid, do further present, that the said tJ. SS. afterwards, and 
after he liad been so twice convicted as aforesaid, to wit, on the first 
day of June, in the year last aforesaid, one other elm tree the 
whole or any part of any tree^ sapling or shruh^ or any undemoood")^ 
the property of J.N., then growing, feloniously, unlawfully and mali- 
ciously did cut and damage (“ cut^ hreak^ hark^ root up^ or otherwise 
destroy'')^ thereby then doing injury to the said J. N. to the amount 
of two shillings ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her 
crown and dignify. 

Misdemeanor : imprisonmefnt nwt exceeding two yexirs^ with or with- 
out hard labour^ and with or without solitary confinement (such con- 
finement not exceeding one month at any one time^ nor three months 
in any one year^ 24 d 25 Viet. c. 97, s. Ib^ ante^ p. 433) ; and^ if a 
male under sixteen years of age^ with of without whipping. 24 <& 25 
Viet. c. 97, s. 22. 

Evidence. 

Prove the two previous convictions by examined or certified copies. 
(<S^ee ante, p. 212 ; 24 26 Viet. c. 97, s. 70, ante^ p. 431.) Prove 

the identity of the defendant ; and that he cut and damaged the 
tree, the property of J. N. ; prove that it was done maliciously (jsee 
ante, p. 434) ; and prove that the damage exceeds Is. {See ante^ 
p. 308.) 
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Statute, 

24 & 25 Viet. c. 97, 8. 23.] — Whosoever shall unlawfully and mali- 
ciously destroy, or damage with intent to destroy, any plant, root, 
fruit or vegetable production, growing in any garuen, orchard, nur- 
sery ground, hothouse, greenhouse or conservatory, shall, on convic- 
tion thereof before a justice of the peace, at the discretion of the 
justice, either be committed to the common gaol or house of correc- 
tion, there to be imprisoned only, or to be imprisoned and kept to 
hard labour, for any term not exceeding six months, or else shall 
forfeit and pay, over and above the amount of the injury done, such 
sum of money not exceeding twenty pounds as to the justice shall 
seem meet ; and whosoever, having been convicted of any such offence, 
either against this or any former act of parliament, shall afterwards 
commit any of the said offences in this section before mentioned, 
shall be guilty of felony, and being convicted thereof shall be liable, 
at the discretion of the court, to be kejit in penal servitude for the 
term of three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, atid with or without solitary 
confinement, and, if a male under the age of sixteen years, with or 
without whipping. 


Indlclmenl after a 2 '^Tevious Conviction^ for destroying Plants, etc., , 
in a Garden, etc. 

Commencement as in the jrrecedenf, ante, p. 310, setting out the con- 
viction to the end'] — And the jurors aforesai<l upon their oath afore- 
said, do further present that the said J.N. afterwards, and after he 
was so convicted as aforesaid, to wit, on the first day of June, in the 
year aforesaid, twenty pounds’ weight of grapes (“ any pliant, root, 
fruit, or vegetable productM'), the property of J. N., in a certain 
garden (“ in any garden, oi'chard, nursery ground, hothouse, green- 
house, or consermfoiv/"), of the said J. N., situate in f^ie parish of 

, in the county of , then growing, feloniously, unlawfully, 

and maliciouly did destroy (“ destroy or damage with intent to 
destroy'"'') ; against the form of the statute in such case made and 
provided, and against the i)eace of our lady the Queen, her crown 
and dignity. 

Felony : penal servitude for three years, or imprisonment not exceed- 
ing two years, vrilh or without hard labour, and with orivithout solitary 
confinement -(s^ich confinement not exceeding one month at any one time, 
nor three rnonths in any one year, 24 & 25 Viet. c. 97, s. 75, ante, p. 
433) ; and, if a nude under* sixteen years of age, with or without 
whijyping. 24 & 25 Viet. c. 97, s. 23. 

Evidence. 

Prove the former conviction by an examined or certified copy {see 
ante, p. 212, and 24 d: 25 Viet. c. 97, s. 70, ante, p). 431) and the iden- 
tity of the defendant. Prove the second offence stated in the in- 
dictment ; tl^ the defendant destroyed the grapes ; that thejr were, 
at the time, growing in the garden of J. N., situate as described in 
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the indictment , and that the offence was committed maliciously 
{Seeemte^p 433) 

The words “plant or “vegetable production” do not apply to 
young trees R v Ilodjes^ Moo d M 341 (See ante^ p 308 ) 


DESTROYING OR DAMiGING WORKS OE ARl, ETC , IN 
MUSEUMS, EIC 

Statute 

24 d 25 Vict c 97, 8 39 ] — Whosoovci shill unlawfully and mail 
ciousl> destroy or damage any book, manuscupt, pictuie, piint, 
statute, bust or vase, or any othci aiticle oi thing kept for the pur 
posts ot ait, science, or litcratu'-e, oi as an object ot cuiiosity, m 
any museum, galleiy, cabinet, libiaiy, oi otlici icpository, which 
museum, gallery, cabinet, hbiary oi othei rcpositoiy is cithci at all 
times or fiom time to time open toi the admission of the public or of 
any consideiable number of peisons to view the same, either by the 
permission of the piopiictor thereof, oi by the jiayment of money 
before enteung the same, or any pictuic statute, monument, or othei 
memoiiil of the deid, punted gliss, oi othei oinimentoi woik ot 
ait, in any eliurdi, clupd, meeting house, oi othei place of divine 
woiship, 01 in iny building belonging to the quetn oi to any county, 
riding, division, eity, borough, pool law union, piush or place, or to 
any univeisity, oi college oi hill of any university oi to any inn of 
court, or in any stieet, square, chuieiiyard, buiiil giound, public 
garden oi ground, oi any statue oi monument exposed to public 
view, or any oiniincnt, railing, or feme sui rounding sudi statue oi 
monument, shall be guilty of i misderneanoi, and being convicted 
thereof shall be liable to be imprisoned foi any term not exceeding 
SIX months, with or without hard labour, and, if a male under the 
age of sixteen yeais, with oi without whipping , piovided that 
nothing herein contained shall be deenu d to adect the i ight of 
any person 4o recover, by action at law, damages foi the injury so 
committed 


MAIICIOUS INJURIIS TO IROEERTY TO AMOUNT 01 FIVI POUNDS 


Statute 

24 d 25 Vict. c. 97, s. 51.] — ^Whosoevei shall unlawfully and ma- 
liciously commit any damage, injury, br spoil to or upon any real or 
personal property whatsoever, either of a public or private nature, for 
which no punishment is hereinbefore provided, the damage, injury, or 
spoil being to an amount exceeding five pounds, shall be guilty of a 
misdemeanor, and being convicted thereof shall be liable, at the 
discretion of the court, to be imprisoned for any term not exceed- 
ing two years, with or without hard labour ; and in case any such 
offence shall be committed between the hours of nine M the clock in 
the evening and six of the clock in the next morning, ^all be liable. 
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Forgery. 


at the discretion of the court, to be kept in penal servitude for any 
term not exceeding five years and not less than three, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour. 


Sect. 54 — Mahing Gunpowder., etc.., to commit Offences^ — Whoso- 
ever shall make or manufacture, or knowingly have in his possession, 
any gunpowder or other explosive substance, or any dangerous or 
noxious thing, or any machine, engine, instrument, or thing, with in- 
tent thereby or by means thereof to commit, or fortthe purpose of 
enabling any other person to commit, any of the felonies in this act 
mentioned, shall be guilty of a misdemeanor, and being convicted 
thereof shall be liable, at the discretion of the court, to be impri- 
soned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement, and, if a male under 
the age of sixteen years, with or without wdiipping. 


Sect. 7. 

FORGERY. 


FORGERY GENERALLY. 


Statutes. 

24 efi 25 Viet. c. 98, s. 41 — Venue for Forgery. 1 — If any person 
shall commit any offence against this act, or shall commit any offence 
of forging or altering any matter whatsoever, or of offering, uttering, 
disposing of, or putting off any matter whatsoever, knowing the same 
to be forged or altered, whether the offence in any such case shall be 
indictable at common law, or by virtue of any act passed or to be 
passed, every such offender may be dealt with, indicted, tried, and 
punished, in any county or place in which he shall be api)rehended or 
be in custody, in the same manner in all respects as if his offence had 
been actually committed in that county or place ; and every accessory 
before or after the fact to any such oflSence, if the same be a felony, 
and every person aiding, abetting, or counselling the commission of 
any such offence, if the same be a misdemeanor, may be dealt with, 
indicted, tried, and punished, in any county or place in which he shall 
be apprehended or bo in custody, in the same maimer in all respects 
as if his offence, and the offence of his principal, had been actually 
committed in such county oi\place. 

Sect. 42 — Form, of Indictment.'] — In any indictment for forging, 
altering, offering, uttering, disposing, or putting off any instrument, 
it shall be sufficient to describe such instrument by any name or de- 
signation by which the same may be usually known, or by the purport 
thereof, without setting out any copy, or fac -simile thereof, or other- 
wise describing the same or the value thereof. 

Sect. 43.]— In any indictment for engraving or making the whole or 
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any part of any instrument, matter, or thing whatsoever, or for using 
or having the unlawful custody or possession of any plate or other 
material upon which the whole or any part of any instrument, matter, 
or thing whatsoever, shall have been engraved or made, or for having 
the unlawful custody or possession of any paper upon which the 
whole or any part of any instrument, matter, or thing whatsoever, 
shall have been made or printed, it shall be sufficient to describe such 
instrument, matter, or thing, by any name or designation by which 
the same may be usually known, without setting out any copy or fac- 
simile of the "^hole or any part of such instrument, matter, or 
thing. 

Sect. 44 — Intent to defraud^ — It shall be sufficient, in any indict- 
ment for forging, altering, uttering, offering, clis])osing of, or putting 
off any instrument whatsoever, where it shall be necessary to allege 
an intent to defraud, to allege that the party accused did the act with 
intent to defraud, without allegi igan intent to defraud any particular 
l)orson ; and on the trial of any such offence it shall not be necessary 
to prove an intent to defraud any particular person ; but it shall be 
sufficient to prove that the party accused did the act charged with an 
intent to defraud. 

Sect. 45 — Cnunhial Possmmw.] — Where the having any matter in 
the custody or ])osses.sion of any person is in this act expressed to be 
an offence, if any person shall have any such matter iti his personal 
custody or ])(»ssessi()n, or shall knowingly and wilfully have any 
such matter in the actual custody or possession of any other person, 
or shall knowingly and wilfully have any such matter in any dwell- 
ing-house or other building, lodging, apartment, field, or otlier place, 
open or inclosed, whether belonging to or occii})ied by himself or not, 
and whether such matter shall be so had for his own use or for the 
use or benefit of another, every such person shall be deemed and 
taken to have such matter in his custody or possession within the 
meaning of this act. 

Sect. 38 — Dcmcindhig Proj)Crty upon forged Instruments.'] — Who- 
soever, with intent to defraud, shall demand, receive, or obtain, or 
cause or procure to be delivered or paid to any person, or endeavour 
to receive or obtain, or to cause or procure to be delivered or paid to 
any jicrson, any chattel, money, security for money, or other property 
Avhatsoever, under, u})on, or by virtue of any forged or altered instru- 
ment whatsoever, knowing the same to be forged or altered, or under, 
upon, or by virtue of any probate or letters of administration, know- 
ing the will, testament, coilicil, or testamentary writing, on which 
such probate or letters of administration shall have been obtained to 
have been forged or altered, or knowing such probate or letters of 
administration to have been obtained by any false oath, affirmation, 
or affidavit, shall be guilty of felony, 'and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal 
servitude for any terra not exceeding fourteen years, and not less than 
three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement. 

Sect. 39 — Forging and uttering of Imtruments designated in former 
Acts by any special Name o?’ Where by this or by any 
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other act any person is or shall hereafter be made liable to punish- 
ment for forging or altering, or for offering, uttering, disposing of, or 
putting off, knowing the same to be forged or altered, any instrument 
or writing designated in such act by any special name or description, 
and such instrument or writing, however designated, shall be in law 
a will, testament, codicil, or testamentary writing, or a deed, bond, or 
writing obligatory, or a bill of exchange, or a promissory note for 
the payment of money, or an indorsement on an assignment of a bill 
of exchange or promissory note for the payment of money, or an 
acceptance of a bill of exchange, or an undertaking, warrant, order, 
authority, or request for the payment of money, or an indorsement on 
or assignment of an undertaking, warrant, order, authority, or request 
lor the payment of money, within the true intent and meaning of this 
act, in every such case the ))erson forging or altering such instrument 
or writing, or offering, uttering, disposing of, or j)utting off such in- 
strument or writing, knowing the same to be forged or altered, may 
be indicted as an offender against this act, and punished accord- 
ingly. 

Sect. 40 — Forging and uttering in England or Ireland Instrum enU 
made and payahle elsewhere^ and vice — Where the forging or 

altering any writing or matter whatsoever, or the offering, uttering, 
disposing of, or putting oft’ any writing or matter whatsoever, know- 
ing the same to be forged or altered, is in this act expressed to be an 
oflence, if any person shall, in England or Ireland, forge or alter, or 
offer, utter, dispose of, (^jmt off, knowing the same to be forged or 
altered, any such writin"or matter in whatsoever place or country 
out of England and Ireland, whether under the dominion of her Ma- 
jesty or not, such writing or matter may purport to be made or may 
have been made, and iir whatever language the same or any part 
thereof may be expressed, every such person, and every person aid- 
ing, abetting, or counselling such person, shall be deemed to be an 
offender within the meaning of this act, and shall be punishable 
thereby in the same manner as if the writing or matter had purported 
to be made or had been made in England or Ireland ; and if any per- 
son shall in England or Ireland forge or alter, or offer, utter, dispose 
of, or jmt off, knowing the same to be forged or altered, any bill of 
exchange or any promissory note for the jiayment of money, or any 
indorsement on or assignment of any bill of exchange or jiromissory 
note for the payment of money, or any acceptance of any bill of ex- 
change, or any undertaking, warrant, order, authority, or request for 
the payment of money, or for the delivery or transfer of any goods 
or security, or any deed, bond, or writing obligatory for the [jaymeiit 
of money (whether such deed, bond, or writing obligatory shall be 
made only for the payment of money, or for the payment of money 
together with some other purpose), or any indorsement on or assign- 
ment of any such undertaking, warrant, order, authority, request, 
deed, bond, or writing obligatory, in whatsoever place or country out 
of England and Ireland, whether under the dominion of her Majesty 
or not, the money payable or secured by such bill, note, undertaking, 
warrant, order, authority, request, deed, bond, or writing obligatory 
may be or may purport to be payable, and in whate'v^r language the 
same respectively or any part thereof may be expressed, and whether 
such bill, note, undertaking, warrant, order, authority, or request 
be or be not under seal, every such person, and every person, aiding, 
abetting, or counselling such person, shall be deemed to be an 
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offender within the meaning of this act, and shall be punishable 
thereby in the same manner as if the money had been payable or 
had purported to be payable in England or Irelands 

Sect. 47 — Other Punishments Mstituted for those of 5 Eliz. c. 14, 
where adopted in Whosoever shall, after the commence- 

ment of this act, 'be convicted 6f>any offence which shall have been 
subjected b^ any act or acts to the same ’ pains and penalties as are 
imposed by the act passed in the fifth year of the reign of Queen 
Elizabeth, intituled “An Act against Forgers of false Deeds and 
Writings,” for any of the offences ‘first enumerated in the said act, 
shall be guilty of felony, and shall, in lieu of’ such pains and penal- 
ties, be liable, at the discretion of the court, to be kept in penal ser- 
vitude for any term riot exceeding fourteen years and riot less than 
three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement. 

Sect. 48 — Punishment for Forgery in g€neral .'\ — Where by any act « 
now in force any person falsely making, frirging, counterfeiting, 
erasing, or altering any matter whatsoevei-, or uttering, publishing, 
offering, disposing of, putting away, or making use of any matter 
whatsoever, knowing the same to have been falsely made, forged, 
counterfeited, erase(l, or altered, or any person demanding or endea- 
vouring to rec(dve or have any thing, or to do or cause to be done 
apy act, upon or by virtue of any matter ^atsoever, knowing such 
matter to have been falsely made, forged^ounterfeited, erased, or 
altered, would, according to the provisions contained' in any such act, 
be guilty of felony, and would, before the passing of the act of the 
first year of King William the Fourth, chafer sixty-gix, have been 
liable to siifter death as a felon ; or where by any act now in force 
any person falsely personating another, or falsely acknowledging any 
thing in the name of another, or falsely representing any other per- 
son than the real party to be such real party, or wilfully 'making a 
false entry in any book, account, or document, or in any manner wil- 
fully falsifying any part qf any book, account, or document, or wil- 
fully making a transfer of any stock, annuity, or fund in the name of 
any person not being the owner thereof, or knoAvingly taking any false 
oath, or knowingly making any false aft\davit or false affirmation, or de- 
manding or receiving any money or otlier thing by virtue of any pro- 
bate or letters" of administration, knowing the will on which suen pro- 
bate shall have been obtained to have been false or forged, or know- 
ing such probate or letters of administration to have been obtained 
by moans of any false oath or false affirmation, would, according to 
the provisions contained in any such act, be guilty of felony, and 
would before the passing of the said act of the first year of King 
William tlie Fourth have been liable to suffer death as a felon ; or 
wdiere by any act now in fgree any person making or using, or know- 
ingly having in his custody or possession, any frame, mould, or in- 
strument for the making of paper, with certain wprds visible in the 
substance thereof, or any person making such paper, or causing cer- 
tain words to appear visible in the substance of any paper, would, 
according to the provisions contained in any such act, be guilty of 
felony, and woula before the passing of the said act of the first year 
of King William the Fourth have been liable to siuffer death as a 
felon ; then, and in each of the several cases aforesaid, if any person 
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shall after the commencement of this act be convicted of any sucli 
felony as is hereinbefore in this section mentioned, or of aiding, abet- 
ting, counselling, or procuring the commission thereof, and the same 
shall not be punishable under any of the other provisions of this act, 

» every such person shall be liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than three 
years, or to be imprisoned for any term not exceeding two years, with 

or without hard labour, and with or without solitary confinement. 

Sect. 4Q— Accessories^ etc.'] — In the case of every felony punishable 
under this act, every principal in the second degree, and every acces- 
sory before the fact, sliall be punishable in the same manner as the 
principal in the first degree is by this act punishable ; and every 
accessory after tlie fact to any felony punishable under tliis act shall 
on conviction be liable, at the discretion of the court, to be impri- 
soned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement ; and every person 
who shall aid, abet, counsel, or ]>rocure the commission of any mis- 
demeanor punishable under this act shall he liable to be proceeded 
against, indicted, and punished as a principal offender. 

Sect. 50 — A(7nur<dty Offences.'] — All indictable offences mentioned 
in this act which shall he committed within the jurisdiction of the 
Admiralty of England or Ireland shall be deemed to he offences of 
the same nature and liable to the same punishments as if they had 
been committed upon the land in England or Ireland, and may be 
dealt with, inquired of, t»ied, and determined in any county or place 
in England or Ireland in which the offender shall ho apprc'.hcnded or 
be in custody, in the same nninner in all respects as if they had 
been actually committed hi that county or place ; and in any indict- 
ment for any *811011 offence, or for being an accessory to such an 
offence, the venue in the margin shall be the same as if the offence 
had been committed in such county or place, and the offence shall be 
averred to have been committed on “ the high seas provided that 
nothing herein contained shall alter or affect any of the laws relating 
to the government of her Majesty’s land or naval forces. 

Sect. 51 — Fine and Sureti€.s.] — Whenever any person shall he con- 
victed of a misdemeanor under this act it shall he lawful for the 
court, if it shall think fit, in addition to or in lieu of any of the 
punishments by this act authorized, to fine the offender, and to re- 
quire him to enter into his own recognizances, and to find sureties, 
both or either, for keeping the peace and being of good behaviour ; 
and in all cases of felonies in this act mentioned it shall be lawful for 
the court, if it shall think fit, to require the offender to enter into his 
own recognizances, and to find sureties, both or either, for keeping 
the peace, in addition to any of the pmiisjiments by tliis act autho- 
rized ; provided that no persoA^hali be imprisoned under this clause 
for not finding sureties for ai^. J)eriod exceeding one year. 

Sect. 52 — Place and mode of Imprisonineht.] — Whenever imprison- 
ment, with or without hard labour, may be awarded for any offence 
under this act, the court may sentence the offender to be imprisoned, 
or to be imprisoned and kept to hard labour, in the common gaol or 
house of correction. 
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Sect, 63 — Solitary Confinement.] — ^Whenever solitary confinement 
may be awarded for any offence under this act, the court may direct 
the offender to be kept in solitary confinement for any portion or por- 
tions of his imprisonment, or of his imprisonment with hard labour, 
not exceeding one month at any one time, and not exceeding three 
months in any one year. 

Sect. 64 — Coffis of ProscaUion^ — The court before which any in- 
dictable misdeiheaiior against this act shall be prosecuted or tried 
may allow the costs of the prosecution in the same manner as in cases 
of felony ; and every order for the payment of such costs shall be 
made out, and the sum of money mentioned therein paid and repaid, 
upon the same terms and in the same manner in all respects as in 
cases of felony. 

irulictment. 

Surrey, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 

Lord , feloniously did forge a certain \1ierename the instrumenQy 

which said forged is as follows : that is to say [here set out the 

instniment verbatim {see ante^ p. 47)], with intent thereby then to 
defraud ; against the fonn of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity, {fbul Cimnt.) And the Jurors aforesaid, upon their oath 
aforesaid, do furtlier present, that the said J. S. afterwards, to wit, on 
the day and year aforesaid, feloniously did forge a certain other [state 
the instrument fonjed hij an^ name or designation Inj which it is 
usual! hnown^ 24 <0 25 Viet. c. 1)8, s. 42], with intent thereby then 
to defraud ; against the forin of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity, (ird Count.) And the jurors aforesaid, upon their 
oath aforesaid, do further present, that the said J. S. afterwards, to 
wdt, on the day and year aforesaid, feloniously did offer, utter, dis- 
pose of, and put off, a certain other forged , which said last-men- 
tioned forged is as follow's : that is to say [liereset out theinstru- 

merit verbatim]^ with intent thereby then to defraud (he, the said 
J. 8., at the time he so uttered and published the said last-mentioned 

forged as aforesaid, w^ell knowing the same to be forged) ; 

against the form of the statute in such case made and provided, and 
against the ])cace of our lady the Queen, her crown and dignity. 
(ith Count.) And the jurors aforesaid, upon their oath aforesaid, (lo 
further present, that the said .1. S. afterwards, to wit, on the day and year 
aforesaid, feloniously did ofter, utter, dispose of, and put off, a certain 
other forged [as in the second coiuiQ^ wdth intent, etc. [aa in the last 
count]. As to the venue in forgery, see ante, JP- 21, 477. Where the 
prisoner is tried in the county where he is in custody, under the 24 
d' 25 Viet. c. 98, a. 41, the forgery may be alleged to have been com- 
mitted in that county, and there need, not he any avennent that the 
prisoner is in custody there. U. v. James, 7 C. & P. 553. And. 
although the defendant is not shown ever to have been in custody in the 
county where the bill is found, until the moment before his trial, whe\ 
he surrenders in discharge of his bail, that is sufficient to make him 
triable there. Reg. v. Smy tides, 1 Den, C. C. 498 ', 2 C. d K. 878. 
The offence of forgery is not triable at any quarter sessions, or before 
any recorder. 6 d 8 Viet. c. 38, a. 1 (ante, p. 93). 
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Tkie indictmmt is not intmded as a general precedent to serve in all 
cases of forgery / because the form in each particular case must de- 
pend upon the statute on which the indictment is framed. But with 
the assistame of it^ and upon an attentive consideration of the opera- 
tive words in the statute creating the offence, the pleader can find no 
difficulty in framing an indictment in any case not particularly men- 
tioned hereafter in this section. 

The forgery should, in jyi'iuJeiice, he alleged in the words of the 
statute on which the bidktmcnt is framed ; Imt if the indictment con- 
tain the operative words of the statute, the insertion of other terms 
also will not vitiate it, R. v. Brewer, 6 C. d; P. 363. Where an 
indictment contained two counts, the mie for uttering a forged bilk of 
exchange, and the other stating that the prisoner, having in his 
custody a certain hill of exchange, with a forged acceptance thereon, 
feloniously did offer, etc, {then and there knowing the said acceptance 
to be forged) the said hill of exchange, and the evidence proved the 
acceptance only to be forged; it teas ohjexted that the statute mentions 
both the bill and acceptance, and therefore the forgery of the bill 
could not include that of the accepkmce, and that the sccoml count 
did not contain an express averment that the priso'uer uttered the 
forged acceptance ; the prisoner wets convicted, but the judges held the 
conviction to be wivng, R, v. Horwell, 1 Mood. C. C. 4()5 ; 6 C. & 
P. 148. If the forgetp consist of the alteration of a true instrument, 
the alteration may either be specutlly alleged {and this mode is ad- 
visable, at least in one set of counts, even where the word “ alter ” is 
notin the statute; R, v. Elsioorth, 2 East, P, C. 986, 988) ; or the 
alteration may be given in evidence under, and will support, a count 
cluirging the forgery of the entire instrument, {Seejmst, in the Evidence.) 

Before the statute 2 <£• 3 W. 4, c. 123, great care ivas necessaiy in 
setting out the instrument forged; that statute first rendered it unne- 
ceHsa-iy to set forth any copy or facsimile of the in strumeni forged 
or uttered, and declared that it should be sufficient to describe it in 
the same manner as in an imlictment for steiding the instrument : and 
this enactment has been held to aiply even to instruments which are 
not the subjects of larceny, either at common law or by statute, as a. 
receipt, Reg. v. Vaughan, 8 C. S P. 276 : Reg. v. Boardman, 2 M. 
<jb Rob. 147, or a rapiest for the delivery of goods, Reg. v. Robson, 
9 C. & P. 423 ; 2 Mood. C. C. 182. Therefore, a in'ornissoiy note, 
bill of exchange, etc., was well described as “ a certain i^'omissory note 
for the payment of £50,” without stating any value ; see R, v. Bur- 
gess, 7 C. d P. 490 : R. v. James, Id. 553 ; so, a deed was sufficiently 
described by stating the date, and parties, ami as purporting to be a 
lease of certain premises therein mentioned f' Reg. v. Davies, 2 Mood, 
a a 177 ; 9 a & P. 427 ; see Reg. v. Collins, 2 M. d; Rob. 461. 
And the stat. 24 cC* 25 Viet. c. 98, s. 42, further declares, that it 
shall be sufficient to describe the instrument by any mime or designa- 
tion by tchich the same may be usually known, without setting forth 
any copy or facsimile thereof, or otherwise describing the same or the 
value thereof. Where the imlictment, in seMing out the forged instru- 
ment, also set out the attestation at the foot of it, as part of the instru- 
rmnt, but it appeared in evidence, that when the defendant subscribed 
tne instrument, the attestation was not written on it; it was holden, 
nevertheless, to be no variance, R. v. Dunn, 2 East, P. C, 976. The 
indictment must state what the instrument is, in respect of which the 
forgery was committed. R, v. Wilcox, R. & R. 50. And the instru- 

y2 
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mmt must he correctly described; for mstmce^ if a hill of exchange 
he described as a promissot'y note^ the defendant toill he acquitted^ un- 
less the variance he amended. See B, v. Hunter^ B. S: B. 611 : B. v. 
BirJcetty Id. 251. Where the forged instrument is actually within the 
meaning of the statute on which you intend framing your indictment^ 
hut does not sufficiently appear to be so on the face of it, you must, if 
the instrument he set out, not only set 'out a literal copy of it in the 
indictment, hut mmt also add such averments of extrinsic facts as 7 nay 
he necessarjj to make it appear upon the face of the record, that the 
forged instrurnmt is one of those intended by and described in the sta- 
tute. 'Thus, for instance, where, by the usage of a public office,*the 
hat^ signature of a party upon a navy hill opejrated as a receipt, an 
indictment for forging such a receipt, setting forth the 7iary bill and 
indorseme^it, and charging the defendant with having forged 
certain receipt for money, to wit, the sum of twenty-fve pounds, men- 
tioned awl contained in the said paper called a navy hill, which forged 
7'ec.eipt was as follows : that is to say , — ‘ William Thornton, William 
Hunter^ ” was holden had, because it did not show, hy jwoper aver- 
ynents, that these slgiuilures Imported a receipt. R. v. Hunter, 2 
Leach, G24 ; 2 East, P. C. 028. So, where an indictment charged 
the defendant with forging a receqU in the hayidwriting of Henry 
Hargreaces, as thus : — Received, IT. i/.,” it teas hoUlm that the 
indictment was had, because there vms noticing to show what H. II. 
7neant. B. v. Barton, 1 Mood. C. C. 141. See Beg. v. hider, 

1 Hen. C. C. 825 ; 2 C. d K. 885. But where, upon an indictment 
for forging a receipt, it appeared that the 7'eceipt was written at the 
foot of an account, a.nd the indictment stated the receipt thus—^*Sth 
March, 1778. Jleceired the contents above hy me, Stephen Withers^ 
7oitkout setting out the account at the foot of tchich it was written, it 
was holden sufficient. R. v. Teslick, 1 East, 181, n. So the words, 
“ Settled, Sam. Hughes^' 7critien at the foot of a hill of jnircels, 
were held of themselves to import a receipt or acquittance, and that 
710 averment was necessaiy, that the word settled ” meant a receipt or 
acquilUmce. R. v. Martin^ 1 Mood. C. C. 418; 7 C. d P. 549 ; 07)er- 
ruling B. v. Thompson, 2 Ijcach, 910. A nd see B. v. Houseman, 8 C. 
d P. 180 : Beg. v. Vaughan, Jd. 276 : Beg. v. Boardman, 2 M.d Bob. 
147 : Beg. v. Overton, Desws. C. C. 808. However, it has been before 
observed, that it is 7iow unnecessary to set out the instmment ; hut these 
cases are still applicable if the instrument be set out. See Beg. v. 
Rogers, 9 C. d P. 41. And if the instrument be set out, it seems that a 
misdescription of it in the indictment vnll he immaterial, at least if a7iy 
of the terms used to describe it he applicable. See Beg. v. Williams, 2 
jben. C. C. 61, 2 )ost, p. 502. 

The Intent to defraud is described as on ingredient of the offence in 
all the statutes upon the subject of forgery, and must consequently he 
charged in the iwlictment : hut it is now sufficient to allege generally an 
intent to defraud, without alleging the intent to he to defraud any ptar- 
ticidar person : 24 d 25 Viet. c. 98, s. 44 ; ante, p*- 478. 

As to the secoyid count, for knowingly uttering the forged instrument, 
it is usual and prudemt to add it in evciy case, lest the prosecutor should 
fail in proof of the actual forge7'y. But the forgery is of itself ^ 
offence, although the forged instrument have never been uttered. See 
R. V. Elliott, 1 Lexich, 173 ; aiul see 2 Id. 987 : R. v. Crocker, R. d R. 
97. It is not 7iece8sai'y to aver to whom the instrumerit was disposed of. 
R. V. Holdm, R. d R. 154 ; 2 Taunt 334 ; 2 Leach, 1019. 
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^ome other ypints relating to the indictment icill he seen under the 
follovtnng head^ of Evidence, 


Eoidefnee, 

Forge,, e<c.] — Proof of the altering of a part of a genuine instru- 
ment will support an indictment charging the defendant with having 
forged the instrument itself. As, for instance, where the indictment 
charged the defendant with having made, forged, and counterfeited a 
bill of exchange, the judges held that evidence of his having altered 
the bill, which was originally for ten pounds, so as to make it appear 
to be a bill for fifty pounds, supported the indictment ; even although 
the statute, on which the indictment was framed, contained the word 

alter ” as well as the word ‘‘ forge.” It. v. Teague, 2 East, P. C, 
971) ; E. d It. 33. See R. v. Atkinsm, 3 C. d P. G69. It is more 
usual, however, and pcrhai)s more prudent, at least in one set of 
counts, to charge it as an alteration merely, and to allege the alteration 
specially. But there is no doubt that any, the slightest, alteration of 
a genuine instrument in a material part, whereby a new operation is 
given to it, is a forgery ; as, for instance, making a lease of the manor 
id Dale appear to be a lease of the manor of Sale, by changing the 
D to S^ 1 Ifaiolc. c. 70, s. 2 ; making a bill of exchange for eight 
pounds appear to be for eighty pounds, by adding a cipher to the 8 ; 
R. v. Elsujorth, 2 East, P. 6. 98G, 988 ; altering a banker’s one- 
pound note, by substituting the word ten for the word one ; R. v. 
Post, R. d R. 101 ; even altering the notes of a country banker, as 
to the place at which they were made payable in London, has been 
holden to be a forgery. R. v. Treble, 2 f'aunt. 328 ; R. d R. 164. 

But where the forgery is of a mere addition to the instrument, and 
which has not the effect of altering it, but is merely collateral to it ; 
as, for instance, a forged acceptance or indorsement to a genuine bill 
of exchange ; proof of the forgery of the addition will not support an 
indictment cliarging the forgery of the entire instrument : the forgery 
of such addition must be specially alleged, and must be proved as laid. 
See R. V. Blrkelt, H. d R. 251 . Forging the signature of the drawer 
of a bill of exchange*, however, is the same preeriscly as forging the 
entire bill, and may be laid as such. Where an illiterate woman of the 
name of Dunn represented herself to the prosecutor as the widow of a 
deceased seaman of the name of Wallace, and obtained from him a loan 
of money upon her promissory note : the note was written by the pro- 
secutor, and upon his asking her what name he should put it to, she 
answered “ Mary Wallace he thereupon subscribed the name 
“ Mary Wallace ” to the note ; and she affixed her mark in the usual 
place, between the Christian and surname : the judges held this to be 
a forgery of the note. R. v. Dunn, 1 Leach, 57. And whether the 
name forged be that of a merely fictitious person, who never existed, 
or of a person actually existing, is wholly immaterial : it is as much a 
forgery in the one case as in the other ; R. v. Lewis, Post. IIG : R. v. 
Wilks, 2 East, P. C. 957 : R. v. Bollaml, Id. : R. v. Lockett, 1 Leach, 
94 ; It. v. Parkes, 2 Leach, 773 ; 2 East, P. C. 963 : R. v. Froud, 

B.d B. 300 ; R. d R. 389 : R. v. Sheppard, 1 Leach, 22G : R. v. 
Whiley, 2 Leach, 983 ; R, d R. 90 : R. v. Francis, R. d R. 209 : 
and see R. v. Wehh, 3 B. d B, 228 \ R. d R. 405 ; R. v. Watts, R. d 
R. 436 : Reg. v. Mitchell, 1 Den. C. C. 282 ; provided the fictitious 
name be assumed for the purpose of fraud, in the particular instance in 
question. R. v. Bmitien, R. d R. 260. So also, the signing of a bill 
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of exchange in the n.:me of a non-existing^m, or iiLthe defendant's 
own name to represent a fictitious firm with intent to defraud, is 
forgery. Iteg, v. Rogers^ % C,& P. 629. But it is not forgery frau- 
dulently to induce a person to execute an instrument, on a misrepre- 
sentation of its contents ; Reg. v. Collins^ 2 M. d Rob. 461 ; or to 
procure his signature to a document, the contents of which have been 
altered witHout his knowledge. Reg. v. Chadwick^ Id. 645. 

Even where a man, upon obtaining discount of a bill, indorsed it in 
a fictitious name, when he might have obtained the money as readily 
by indorsing it in liis own name, it was holden to be a forgery. R. v. 
Taft^ I Leach ^ 172 ; and see R. v. Tayhr.^ 1 Leach^ 214 ; R. v. Mar- 
.dinllj R. & R. 75 : R. v. Whiley^ R. & R. 90 : R. v. Francis., R. & R. 
209. But if a man wlio has been long known by a fictitious name 
draw a bill in that name, it will not be a forgery. See R. v, Aickles, 
2 East, P. C. 968 : R. v. Bontien, R. d R.^ 260. Or if a man pass 
himself off as the indorser of a bill, Avhen in fact he is not so, but the 
indorsement is genuine, this cannot be deemed forgery, even although 
it be done for purposes of fraud, and in concert with the real indorser. 
R. v. Ifevey, 1 Leach, 229 ; 2 East, P. C. 850. Nor where the party, 
falsely alleging an authority from J. S. to indorse, indorses per pro- 
curation of J. S.,” signing thereto his own name. Reg. v. White, 
1 Den. C. C. 208 ; 2 C. d K. 404. Where a man drew a bill on 
Williams & Co., bankers, 3, Birchin-lane, London, and at the time 
ho paid away the bill he was asked if the drawees were Williams, 
Burgess & Co., the London bankers, and he answered in the afiinna- 
tive ; the bill was presented, not to Williams, Burgess & Co., who 
lived at No. 20 in the same street, but at a counting-house. No. 3, 
where the words “ WHUanis d Co.'"' were on a brass-plate on the 
door, and it was there accepted in the name of “ Williams <0 Co.;” 
proof was given at the trial that the acceptance was not that of Wil- 
liams, Burgess & Co., and that there were no other London bankers 
of that name : the ])risoner was convicted ; but, upon the point being 
afterwards argued before the judges, ten of them held that it was not 
a forgery. R. v. Watts, 3 Brod. d B. 197 ; R. d R. 436. But if a 
bill, payable to J. S. or order, get into the hands of another person 
of tlm same name, and he indorse it, it •will be a forgery. Mead v. 
Young, 4 T. R. 28. It is forgery for a person, having authority to 
fill up a blank acceptance or a cheque for a certain sum, to fill up the 
bill or cheque for a larger sum. R. v. Minter Hart, 1 Mood. C. C. 
486 ; 7 a d P. 652 : Reg. v. Wilson, 1 Den. C. C. 284 ; 2 C. d K. 
b21 : see Reg. v. Richardson, 2 F. d F. 343. And if a party put the 
name of another to a bill of exchange without his authority, it is 
equally a forgery, although the party expected to be able to meet it 
when due. R. v. Forbes, 7 C. d P. 224. Sec Reg. v. Hill, 8 C. d P. 
274 : Reg. v. Cooke, Id. 582. 

If several combine to forge an instrument, and each execute by 
himself a distinct part of the forgery, and they are not together when 
the instrument is completed, they are nevertheless all guilty as prin- 
cipals. R. v. Bingley, R. d R. 446. As, if B. make the paper, C. 
engrave the plate, and D. fill up the instrument, each without know- 
ing that the others are employed for that purpose, they are all prin- 
cipals. R. V. Dade, 1 Mood. C. C. 307 ; R» v. Kirkwood, Id, 304. 
So, if several concur in employing another to make a forged instru- 
ment, knowing its nature, they are all guilty of the forgery. Reg. v. 
Mazean, 9 C. d P. 676. 
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That the si^ature or other part of the instrument alleged to be 
forged is not m the handwriting of the party may be proved by any 
person acquainted with his handwriting, either from having seen him 
write, or from being in the habit of corresponding with him. {Ante^ 
p. 229.) It is sufficient, prima facie^ to disprove his handwriting, 
and he need not be called to disprove an authority to others to use his 
name ; circumstances showing guilty knowledge are enough. Eeg, 
v. Harl^^ 2 M, d; Roh. 473. AVe have seen {ante, p. 234) that the 
party himself whose name is forged may be a witness to prove the 
forgery. But the forgery may equally be proved by other Avitnesses 
who are acquainted with his handwriting, Avithout calling him as , a 
witness ; his testimony as to the fact of forgery is not deemed the best 
evidence, and that of other persons merely secondary. R. v. Hughes, 
2 East, P. C. 1332 : R. v. Maeguire, Id. : R. tO R. 378. It seems to 
be doubtful wliether the^ forgery can be proved by the examination of 
persons of skill, as to the handwriting being genuine, or an imitation 
from its appearance. Goodfitle v. Jimham, 4 T. R. 497 : Carey v. 
Pitt, Peake, Add. Co. 130 : R. v. Cator, AiEsp. 117 : Gurney y.Long- 
lands, 5 B. & Aid. 330 {see, ante, 7). 229). On an indictment for utter- 
ing a forged will, which, it Avas alleged, had been written over pencil- 
marks that had i)cen rubbed out, it A\’as held that the evidence of 
engravers, Avho had examined the paper Avith a mirror, and traced 
the pencil-marks, w'as admissible for the prosecution. Reg. v. Thomas 
WilUams, 8 C. & P. 434, Evidence must also be given of the identity 
of the party Avhose handAVTiting is alleged to be forged ; that is, it 
must be proved expressly or from circumstances, that the alleged 
forgery was intended to represent the handAvriting of the person 
Avhose handwriting it is proA’^ed not to be ; or that it was attempted 
to be uttered as the handwriting of a person Avho never existed. 
{Ante, p. 485.) See R. v. SponsonJyy, 2 East, P. C. 99G, 997 : R. v. 
Downes, Id. 997. Where, the defendant uttered a forged note, and 
said that it was drawn by \A^. II. of the Bull’s Hoad, it was holden 
to be sufficient to prove that it Avas not of the handAvriting of that 
W. II., althougli it appeared that there was another AV. II. living in 
the neighbourhood. R. v. Haiapkm, 1 Mood. C. C. 255. AA^here the 
prisoner obtained money from B. for a cheque on Jones, Loyd &Co., 

purporting to be drawn by G. Andrews in favour of Newman, 

Esq., or bearer, telling him that it was for Mr. Newman, of Soho 
Square, in whose service he Avas for three months, .and that Mr. New- 
man had put his name on the back ; and it appeared upon an in- 
dictment for forging and uttering the cheque, that no person of the 
name of G. Andrews kept an account with Jones, Loyd & Co., that 
Mr. NeAvman of Soho Square did not write his name on the back of 
the cheque, and that the prisoner was never in that gentleman’s ser- 
vice : Parke, J. (after consulting Gaselee,!.), held this to be sufficient 
prima, facie evidence that G. Andrews was a fictitious person, and 
told the jury that if G. AiidrcAvs really drew the cheque, the prisoner 
might produce him, or give some evidence upon the subject: the 
prisoner was convicted. R. v. Backler, hC.&P. 118. Upon an in- 
dictment for forging and uttering a bill of exchange, purporting to be 
drawn by T. W. of Nottingham, and to be accepted by T. K., Market- 
place, Birmingham, which was passed to the prosecutor by the pri- 
soner, who represented his name to be King, of King Square, which 
he said was chiefly his property : the prosecutor proved that he made 
inquiry for T. W. at Nottingham, and could not find him : that he 
had been twice to Birmmgham after T. K., but could find no such 
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person, and that he had made inquiries at King Square for tlie pri- 
soner, but could hear of no such person ; but he admitted that he 
was a stranger at these places, and no person acquainted with them 
was ‘called : Parke^ J., Jifter consulting the judges present, held this 
sufficient evidence to go to the jury of the bill being a fictitious one, 
although he told them that it was not very satisfactory, and not the 
usual evidence upon such occasions. ' R. v. King^ ^ C. (& P. 123. 
Where the prisoner was indicted for forging and uttering a cheque 
on Greenwood & Co., army agents and bankers, purporting to be 
drawn by J. Weston, and a clerk in the army department was called 
to prove that J, Weston kept no account with his employers ; he 
also admitted that he did not know the names of all the customers, 
but added that he knew of no customer named J. Weston, and that, 
upon inquiry of the other clerks, he found that there was no such per- 
son ; Parke^ J., with the concurrence of Patteson^ J., and Gumey^ B., 
held this to be prima facie evidence,, sufficient to call upon the 
prisoner to show who J. Weston really was. R. v. Brannan, 6 C. 

P. 32G. 

It was at one time doubted whether the forgery of an instrument 
in this country, ])ayable abroad, or the uttering of an instrument in 
this country, forged and payable abroad, was an offence within some 
f>f the repealed statutes ; see R. v. Dick^ 1 Leach, OH : R, v. M^Kay, 
R. d R. 11 ; although it was afterwards decided that it was. R. v. 
Kirkwood, 1 Mood. C. (1 311. These doubts were removed by the 
statute 11 fr. 4 1 W. 4, c. OG, a. 30, which is re-enacted in the 40th 

section of the 24 d 25 Viet. c. 08, and by whicli it was made an 
offence punishable in the same manner as if the instrument were 
made or purported to be ma<le, or the money were payable or pur- 
ported to be payable in this country, to forgo or alter, or knowingly 
offer, utter, dispose of, or put off, ui this country any instrument or 
writing, the forgery, etc. of which is punisljablc by that act, in what- 
soever place it may be made, or purport to be made, or to forge, etc., 
or knowingly offer, etc., in this country any bill of exchange or pro- 
missory note for the payment of money, or any indorsement or as- 
signment of any bill of exchange or promissory note for the payment 
of money, or any acceptance of any bill of exchange, or any under- 
taking, warrant, or order for the payment of money, or any deed, 
bond, or writing obligatory for the payment of money (whether such 
deed, bond, or writing obligatoiy shall be made only for the payment 
of money, or for the payment of money together with some other 
purpose), in whatever place out of England the money payable or 
secured thereby may be or may puiport to be payable. 

A forgery must be of some document or writing ; therefore the 
painting an artist’s name in the corner of a picture, in order falsely 
to pass it off4is an original picture by that artist, is not a forgery. 
Reg. V. Class, 1 Jbears. d B. C. C. 460 : see also Reg. v. Smith, Id. 566, 
;post,p. 519. 

Which said forged is asfollotos, etc.'] — The instrument, if set 

out, must, when given in evidence, correspond exactly with that set 
out in the indictment ; the slightest variance will be fatal, unless 
amended. {Ante, p. 48.) A mere literal variance, indeed (that is, 
where the omission or addition of a letter does not alter or change a 
word, so as to make it another word, 2 Salk. 661 ; Comp. 2291, will 
not be material ; as, for instance, “ receivd ” for “ received R. v. 
Hart, 1 Leach, 145 ; 2 East, P, C. 977 ; “ undertood ” for “ under- 
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stood,” R. V. Beach^ Covsp, 229 ; “ Messes.” for “ Messrs. ” K V. 
OMfield^ 2 Ems.SlQ, or the like. (Ante^p. 184.) It is not, however, 
now necessary that the instrument should be set out in the indict- 
ment ; 24 25 Viet. c. 98, s. 42 ; and in order to avoid a variance, a 

count- should always be framed upon this provision. 

Sewing to the parchment on which the indictment is written, im- 
pressions of forged notes taken from engraved plates, is not a legal 
mode of setting out the notes in the indictment. Ji. v. Harris^ R. v. 
Moses, R. V. Balls, 7 C. P. 429 : R. v. WarsJuwer, 1 Mood. C. C. 
40G. If the instrument forged be in a foreign language, it must be 
set out [it at all] in that language, and a comidete and accurate 
translation must also be set out. See R. v. Szudurakie, 1 Mood. C. C. 
419 : R. Y. Warslmner, Id. 460 : R. v. Harris^ 7 C. cO P. 416, 429. 
But counts under the repealed statute 2 d; ,‘3 W. 4, c. 123, S. 3, stat- 
ing the plates to have engraved on them, in the l^olish huiguage, a 
promissory note for the payment of money, to wit, for the payment 
of five florins, purporting to be a promissory note for the j)ayment of 
money of a certain foreign prince, without stating the value, were 
lield good after verdift, by virtue of 7 G. 4, c. 64, s. 21. R. v. War- 
sliancr, R. v. Harris, supra. 

The instrument must appear upon the hicc of it to have been made 
to resemble a true instrument of the denomination mentioned in the 
indictment, and in the statute upon which it is framed, so as to bo 
capable of deceiving persons using ordinary observation, according 
to their means of knowledge, see R. v. ColUeotf, 2 Leach, 1048 ; 4 
Taunt. 300 ; R. d’j R. 212, 229 : R. v. Jones, 1 Leach, 204, although 
not, perhaps, those^ scientifically acfpiaintecl with such instruments. 
See R. V. Hoost, 2 East, P. C. 950. Even where, upon an indictment 
for forging a bank-note, there appeared to be no water-mark in the 
forged note, and the word “pounds” was omitted in the body of it, 
the defendant being convicted, the judges held the conviction to be 
right. R. V. Elliott, 1 Leach, 175. 8o, where the defendant was in- 
dicted for forging the will of Peter Perry, and the will produced in 
evidence commenced “I, Peter Perry,” but was subscribed John 
Perry, his mark but it was also stated in evidence, that upon this 
repugnancy' being remarked to the prisoner, he said that he had by 
mistake written “ John'" instead of “ Peter;' and that the mark was 
that of Peter Perry ; the defendant was convicted and executed. 
R. V. Eitzi)erakl, 1 Leach, 20. But if, on the other hand, tin* instru- 
ment do not appear to be such as probably might be im])Osed upon 
persons to whom it was likely to be uttered as a true instrument of 
the denomination mentioned in the indictment, the defendant must 
be acquitted. Where the defendant was indicted for forging a will 
of lands, and the will produced was attested (before the stat. 1 Viet. 
V. 26) by two witnes.ses only, the judges held that the defendant 
could not be convicted, although it did not appear, either in evidence 
or upon the face of the wdll, whether the lands were freehold or not ; 
for they must be presumed to be freehold, unless the contraiy ap- 
peared. R. V. Wall, 2 East, P. C. 953. 8o, a bill of exchange for 
three guineas, not attested as required by stat. 17 G. 3, c. 30, s. 1, 
was holden by the judges not to be the subject of an indictment for 
forgery, as a bill of exchange ; becau.se if it were a genuine instru- 
ment, it would be absolutely void for want of the attestation. R. v. 
Moffatt, 1 Leach, 431. So, a bill of exchange or country bank-note, 
which, for want of a signature, is incomplete, or a navy bill payable 
to or order, R. v. Richards, R. & R, 193 : R. v. Randall, Id. 
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195 H, V. Pateman^ R. R. 455 : Reg. v. Butterwich^ 2 M. & Rob. 
196, is not the subject of an indictment for forgery. ^eR, v. BurkCy 
R. <& R. 496 : Reg. v. Tur 2 nn, 2 C. & K. 820. But a man may be 
convicted of forging a will, although it appear in evidence that the 
pretended testator is alive ; R. v. Sterlir^^ 1 Leach^ 117 : R. v. Ooogariy 
Id. 449 ; for the instrument, if genuine, would be a will, notwith- 
standing tlie testator were still alive ; his death would merely give 
effect to the instrument. So, a man may be indicted for forging and 
uttering a bill of exchange, although the name of the payee was not 
indorsed on ii : R. v. Wickes^ R. & R. 149 ; or even although the 
bill was not stamped. R. v. Hawkeswoody 2 T. R. 606 ; 1 Leachy2Ul : 
R. V. Reculisty 2 LeacJiy 703. So, a man may be indicted for forging 
an instrument, which, if genuine, could not be made available, by 
reason o’f some circumstance not appearing upon the face of the 
instrument, but to be made out by extrinsic evidence. See R. v. 
Wlntosh^ 2 Leachy 833 ; 2 East^ P. C. 942. Thus, a man may be in- 
dicted for forging a deed, though not made in pursuance of the pro- 
visions of particular statutes, requiring it to be in a particular form ; 
R. V. Ly(yl^, R. & R. 255 ; R. v. Frovdy Id. 3^ ; 1 Brod. & B. 300 : 
or for forging a cheque, though it be post-dated. Reg. v. Taylor^ 1 
C. d K. 213. 

With intent to defraud.'] — Tt is not necessary to prove the intention 
of the defendant to have been to defraud any particular person ; it is 
sufficient to prove generally an intent to defraud. 24 <& 25 Viet. c. 
98, 8. 44 (atite, p. 41H). However, if a man forge a document, such as 
a (liploma of the College of >Surgeons, with intent only to induce people 
generally, or particular persons, to believe that he is a member of that 
college, but have no intent of committing any j)articular fraud, or 
doing any specific wrong to any individual, he is not guilty of the 
ofience of forgery at common law. R. v. Hodgson., 1 Dears, d; B. C. C. 3. 
Neither is it necessary .to prove that any person was actually defrauded 
by the forgery ; R. y. Crooke^ 2 Str. 901 : R. v. Goate^ 1 Ld. Rayin. 
737 ; if, from circumstances, the jury can presume that it was the 
defendfyit’s intention to defraud, it is sufficient to satisfy this alle- 
gation in the indictment ; for where the intent to defraud exists in the 
mind of the defendant, it is sufficient, though, from circumstances of 
which he is not aj)prised, he could not, in fact, defraud the prosecutor ; 
R. V. Iloldcjiy R. d' R. 154 : Reg. v. MarruSy 2 C. d' K. 356 : Reg. v. 
lloatsoiiy Id. Ill ; or though the party to whom the forged instru- 
ment is uttered believes that the defendant did not intend to defraud 
him ; R. v. Sheppard^ R. d R. 169. See R. v. Harvey., 2 B. d C. 
261 ; nay, even, us it seems, though in fact ?io person could have been 
defrauded by the forged instrument : see per Maide^ J., Reg. v, Nashy 
2 Den. C. C. 499, 503. Where a forged bill of exchange, payable to 
the order of the defendant, was given as a i)ledge only, but to obtain 
credit, it was holden to be a fraudulent intent within the meaning of 
the statute. R. v. Birketty R. d R. 86. AnS the jury ought to infer 
an intent to dcfVaud the person who would have to pay the instrument 
if it were genuine, although, from the manner of executing the for- 
gery, or from that person’s ordinary” caution, it would not be likely to 
impose on him ; and although the object was general, to defraud who- 
ever might take the instrument, and the intention of defrauding in 
particular the person who would have to pay the instrument if ge- 
nuine, did not enter into the prisoner’s contemplation. R. v. Maza~ 
goroy R. d R, 291 ; see Reg. v. Trenjieldy 1 F. d F. 43. A forged 
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cheque drawn on the Worcester old bank was presented by the 
prisoner to Rufford’s bank at Stourbridge, and refused ; and upon 
an indictment for forging and uttering the cheque with ^the intent 
to defraud the Messrs. Rufford, it was objected, that, as it was 
not drawn upon them, it could not defraud them ; but Bosanquety 
J., held, that, as it was presented at their bank for payment, it 
was evidence of an intent to defraud them. R. v. Crowther^ 5 C. 
€& P. 316. The fact that the prisoner lias given guarantees to his 
bankers, to whom he paid a forged note, to a larger amount than the 
note, does not so completely negative an intent to defraud them as to 
withdraw the case from the consideration of the jury. R. v. James^ 
7 a <& P. 153. Seo Req. v. Cooke, 8 C. d P. 582. 

The words “ with intent,” etc., apply to the verb to which the pri- 
soner’s name is the nominative ; therefore, a count which stated, that 
the prisoner “ did forge ” a promissory note for 51)/., “ on which said 
promissory note is an iridorseinent as follows : C. J., with intent to 
defraud J. »S.,” sufficiently charged that the forged note, and not the 
indorsement, was the^ thing whereby the prisoner intended to defraud 
J. S. R. V. James, supra. 

On the trial of an indictment for forgery with intent to defraud 
A. B., “ one of the public officers” of a banking company established 
under 7 G. 4, c. 46, A. B. stated that- he was a public officer ; and 
an examined copy of the return forwarded to the stamp-office under 
that act, in which also he was stated to be so, was put in : but this 
copy had not the affidavit at the close of the return, which is directed 
by schedule (A.) of that statute, and the date was left blank. The 
judges held that A. B. was sufficiently proved to bo the public officer. 
Re(j. V. Carter, 1 Den. C. C. 65 ; 1 C. cD K. 741 . ' Sec Edwards v. 
Buchanan, 3 B. <Si Ad. 788. 


Second Count, 

Offer, utter, dlsjme of, and put off, c/t*.] — To offer and to utter mean 
nothing more than that the party tendered, or attempted to pass or make 
use of, the forged instrument, with the inte.nt charged in the indict- 
ment : these w ords do not import that the person to whom the forged 
instrument was tendered, actually accepted it with intention to retain 
it, or was dcfraudetl by it. Accordingly we find that the Legislature, 
wherever they intended that the offence should not be complete with- 
out an acceptance on the one part and a relinciuishrnent on the other, 
have described the offence in words of a different and ajipropriate 
meaning, such as “ pay and ])ut off” {see 1 East, P. C. 173), or the 
like. But in stat. 24 <j& 25 Viet. c. 98 (which extends to all written 
instruments in ordinary use, as deeds, wills, bonds, bills of exchange 
and promissory notes, warrants or orders for the payrnent of money 
or delivery of goods, acquittances and receipts for money or goods, 
accountable receipts for notes, bills, or other securities for money, 
etc., etc.), the offence of uttering, etc., is described by the words 
“ offer, utter, dispose of, or put off’” which include attempts to make 
use of a forged instrument, as well as cases where the defendant has 
actually succeeded in making use of it. Where, on an indictment 
upon the repealed statute 13 G^. 3, c. 79, which contained the words 
“ utter or publish,” it appeared that the defendant merely showed a 
forged instrument to a person, though with intent to. raise a false idea 
of his substance, and afterwards left the instrument under cover, in 
the custody of that person, as he pi-etendedj for safe custody, it was 
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holden not to be an uttering or publishing within these words. R, 
Shukard^ R. & R. 200. But the showing of a forged receipt to a per- 
son with whom the defendant is claiming credit for it, was held to be 
an offering or uttering within the statute then in force, the 1 W, 
4, c. 66, 8. 10, though the defendant refused to part with the 
possession of it. Re(j. v. Radford^ 1 Den, C. C. 69 \ \ C. & K. 707. 
"Where a pawnbroker, upon the hearing of an application against him 
under 39 & 40 G. 3, c. 99, s. 14, to compel him to deliver up goods 
which had been pledged with him, (the money advanced, with interest, 
having been repaid,) produced and delivered to the magistrates, through 
the hand of his attorney, a forged duplicate as the genuine one which 
he had given when the goods were pledged, and which he had received 
back when the money was repaid, this was held to amount to an utter- 
ing by the pawnbroker. Reg. v. Fitchie^ 1 Dears. & B. C. C. 175. 
And where the defendant placed a forged receipt for poor-rates in the 
hands of the prosecutor, for the purpose of inspection only, in order, 
by representing himself as a person who had paid his poor-rates, frau- 
dulently to induce the prosecutor to advance money to a third person, 
for whom the defendant proposed to become a surety for its repay- 
ment : this was held to be an offering, etc., within the statute. Reg. 
V. 7fm, 2 Den. C. C. 475. And the rule there laid down by the 
court is, that a using of the forged instrument in some way, in order to 
get money or credit u])on it, or hy means of it, is sufficient to consti- 
tute the offimee described in the statute. 

Questions have arisen upon the subject of littering, as to the quality 
of the offences of different parties, viz. whether they were indie.table as 
principals or accessories. It has been decided that the giving of a 
Ibrged note to an innocent agent, or to an accomj)lice, that he may 
utter it, is a disposing of and putting away of the note. R. v. Palmer, 
1 N. R. 96; R. cO R. 72: R. v. Giles, 1 Afood. C. a 166. But 
where several, }>y concert, arc })rivy to the uttciring of a forged note, 
which is uttered by one only, in the absence of the others (see ante,p. 
4), he only who utters it is a principal, but the others are accessories 
before the fact. R. v. Soares, R. <h It. 25 : R. v. Badcoek, Id. 249 : 
R. V. Stewart, Id. 363: R. v. Davis, Id. 113. See R. v. Morris, 
Id. 270 ; 2 Leach. 1096 : R. v. Ilart'is, 7 C. & P. 416. 

To maintain this count, it will be sufficient to prove that the de- 
fendant sold or disposed of the forged instrument. The words of the 
statute are, “ offer, utter, dispose of, or i>ut off,” and the words of the 
section ap])licable to the buyer, arc, “ purchase or receive” (s, \3,po8t, 
]). 514). Where the words of the statute were only, “ utter and pub- 
lish as true,” the instrument must have been uttered as true, and not 
sold or disposed of as a forged instrument. 

A conditional uttering is as mucli a crime as any other. Where the 
defendant gave a forged acceptance, knowing it to be so, to the 
manager of a bank where he kept an account, saying that he hoped 
this bill would satisfy the bank as a security for the money he owed 
them, and the manager replied that that would depend on the result 
of inquiries as to the acceptors : this was holden a sufficient guilty 
uttering. Reg. v. Cooke, % C. P. 582. 

A certain other false, c/c.] — This must be proved as on the first 
count. (See ante, p. 4fe.) 

With intent to defraud!] — This is also proved as on the count for 
forgery. (See ante, p. 490.) If however the jury are satisfied that 
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the prisoner uttered the instrument as true, meaning it to be taken as 
such, and that he knew it to be forged, they are bound to infer the 
intent to defraud. Reg. v. Ilill, % C. S P. 274 : Reg, v. Vaughan., 
Id. 276 : Reg. v. Cooke., Id. 582, 586 : Reg. v. Geach^ 9 0. P. 
499, H. employed L. to do work for liim : L. had a partner fc?., 
who took no active part in tlic business, which IT. knew. H. know- 
ingly paid L. for the work by a forged bill of exchange, which L. 
indorsed in his own name only, and delivered to S., who also indorsed 
it in his own name and negotiated it. H. was Held to be properly 
convicted on a count cliarging an uttering with intent to defraud L. 
only. Reg. v. Hanson^ 2 Mood. C. C. 245 ; C. cO Mar. 334. 

Well Jenowing the same to he forged.'] — This is not capable of direct 
proof. It is nearly in all cases, therefore, proved by evidence of 
facts from which the jury may presume it. Upon an indictment 
for disposing of and putting away a forged bank-note, knowing it to 
be forged, proof that the defendant has passed otlier forged notes, if 
proved by legitimate evidence, R. v. Millard^ R. <0* R. 245 (see Reg. 
v. Moore^ 1 F. d: F. 73), raises a probable presumption that he knew 
the note, for tlie passing of which he is now indicted, to be forged ; 
R. V. Wylie., 1. N. H. 92 : li. v. Tattmal^ Id. 94, n. (ante, p. 193) ; 
and see R. v. Ball, 1 Camp. 324 ; R. cC* R. 132 : R. v. Hough, R. d R. 
120 : Reg. v. Green, 3 C. <0 K. 209 ; and if, in addition to this, it be 
proved that the defendant, when he passed these notes, gave a false 
name or address, it amounts to a violent pre8umj)tion of his guilty 
knowledge, (l^ee ante, p. 207.) It has been ruled, however, that if 
a subscqiumt uttering be made the subject of a distinct indictment, 
it cannot bo given in evidence to show a guilty knowledge in a former 
uttering. R. v. Smith, 2 C. tO P. 633 : and R. v. Smith, 4 C. d; P. 
411. But tlie ju’opriety of this distinction may well be questioned ; 
and in the case Reg. v. Cad wallade/r Lewis, Carnarvon Sam. Ass. 
1840, Lord Deyman, (J. ,f., said, that ‘‘ he could not conceive how the 
relevancy of the fact to this charge could be atfected by its being 
the subject of another charge and olfcrod to admit the evidence, 
although the above cases were cited. And in another recent case, 
Alder.Hon, B., admitted such evidence. Reg. v. Acton, 1 Russ. 407. 
See aho Reg. v. Forster, Dears. C. C. 450. On an indictment under 
the repealed stat. 11 G. i d' I TV. 4, c. 66, .s*. 19 (re-enacted in 24 cO 
25 Viet. c. 9H, s. 19), for engraving or uttering notes of a foreign 
j)rince, evidence of a recent engraving or uttering of notes of another 
foreign prince was held admissible in proof of a guilty knowledge. 
R. V. Balls, 1 Mood. C. C. 470 ; 7 C. d P. 429. 

The defendant’s statements as to other instruments of the same 
kind, supposed to have been the subject of a guilty uttering by him, 
are not, however, admissible in evidence. Reg. v. Cooke, 8 6. & P. 
582. 


COUNTERFEITING THE GREAT SEAL, ETC. 


StcUutes. 

24 S 25 Viet c, 98, s. 1.]— Whosoever shall forge or counterfeit. 
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or shall utter, knowing the same to be forged or counterfeited, the 
great seal of the United Kingdom, her Majesty’s privy seal, any 
privy signet of her Majesty, her Majesty’s royal sign manual, any of 
her Majesty’s seals appointed by the twenty-fourth article of the 
union between England and Scotland to be kept, used, and continued 
in Scotland, the great seal of Ireland, or the privy seal of Ireland, 
or shall forge or counterfeit the stamp or impression of any of the 
seals aforesaid, or shall utter any document or instrument whatso- 
ever, having thereon or affixed thereto the stamp or impression of 
any such forged or counterfeited seal, knowing the same to be the 
stamp or impression of such forged or counterfeited seal, or any 
forged or countf rfeited stamp or impression made or apparently in- 
tended to resemble the stamp or impression of any of the seals afore- 
said, knowing the same to be forged or counterfeited, or shall forge 
or alter, or utter knowing the same to be forged or altered, any docu- 
ment or instrument having any of the said stamps or impressions 
thereon or affixed thereto, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for life, or for any term not less than three 
years, or to be iinprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary confinement. 

Indictment 

Commencement as ante^ p. 482] — the great seal of the United 
Kingdom, (“ the great seal of the United Kingdom^ her Majesty's 
primj seal^ hny privy signet of her Majesty^ her Majesty's royal sign 
mmmah^ any of her Mttjesty's seals appolnteAl hy the twenty fourth 
article of the Union between England ami Scotland^ to be kept and con- 
tinued, in Seotlandy the jjreat seal of Irelamlj or the 2>'f‘iry seal of 
Ireland^ etc.f) falsely, deceitfully, and feloniously, did forge and 
counterfeit, against the form of the statute in such case made and 
provided, find against the j»oac*e of our lady the Queen, her crown 
and dignity, (jbul Count!) And the jurors aforesaid, upon their 
oath aforesaid, do further ])rescnt, that the said J. S. afterwards, to 
wit, on the day and year aforesaid, falsely, deceitfully and feloniously 
did utter a certain other ffilse, forged, and counterfeited great seal as 
aforesaid, then well knowing the same to be false, forged, and coun- 
terfeited ; against the form of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. — Add counts stating the instrument to which the counterfeit 
seal was appmded^ or which had thereon or affixed thereto,, the stamp} or 
impression of such counterfeit seal, etc. 

Felony : 24 & 25 Viet. e. 98, s. 1 : senntude for life or for not 

less than three years, or inqyrisonment not exceeding two years, with or 
without hard labour, and with or without solitary confinement {such 
confinement not exceeding one month at any one time, nor three months 
in any one year,2A: d 25 Viet. c. 98, s. 53, ant€,p. 482). — 24 & 25 Viet, 
c. 98, s. 1. 

Evidence. 

To support the first count, produce the instriunent to which the 
forged seal is appended, and prove by witnesses conversant with the 
genuine seal that the se&l produced is counterfeited^ ,tl^en prove that 
the prisoner counterfeited the , seal, either by direct evidence, or by 
circumstances from which the jury may infer it. 
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To support the second count, prove the seal to bo forged as above, 
and the uttering as directed, anU^p, 491. 

This statute (which for the first time reduces this offence from 
treason tofeUmy')^ applies to a forging of the impression of the seal, 
and not to a counterfeiting of the seal itself, which, though a high 
misdemeanor, was never treason. 1 Eale^ 183. Where the prisoner 
forged the draught of a patent, and counterfeited the privy signet to 
it, and so obtained the great seal to the patent, and Doing indicted 
for counterfeiting the privy signet, it appeared that he had purposely 
introduced some things and words into the counterfeit signet which 
were not in the original, and had omitted others ; the court held it to 
be treason. Rohinson's case^ 2 Rol. Rep. 50 ; 1 Hale^ 184. The mere 
misuser of the great seal was not treason ; 1 Hah^ 183 ; 3 Inst. 15 ; 
as, for instance, the taking of the great seal from an original patent 
and apj)cnding it to a pretended patent. 37 H. 8 ; Bro.A br. Treason^ 
pi. 3 ; 1 Hale., 182 ; Leak's case., 12 Co. 15. So neither was the altera- 
tion of the instrument to which the real seal is appended treason, 
within the meaning of the statutes. 3 Inst. 15 ; 1 iZaZe, 183. 


FORGING AND UTTERING EXCHEQUER BILLS, ETC. 

Statute* 

24 & 25 Viet. c. 98, s. 8.] — Whosoever shall forge or altpr, or shall 
offer, utter, dispose of, or ])ut off, knowing the same to be forged or 
altered, any excliequer bill or exchequer bond or exchequer deben- 
ture, or any indorsement on or assignment of any exchequer djill or 
exchequer bond or exchequer debenture, or any receipt or certificate 
for interest accruing tliereon, with intent to defraud, sliall be guilty 
of felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in })cnal servitude for life or for any term not 
less than three years, or to be imprisoned for any term not exceed- 
ing two years, with or without hard labour, and with or without 
solitary confinement. 


FORGING AND UTTERING BANK NOTES. 


Statute. 

24 & 25 Viet. c. 98, s. 12.] — Whosoever shall fbrge or alter, or shall 
offer, utter, dispose of, or put off, knowing the same to be forged or 
altered, any note or bill of exchange of the govenior and company of 
the bank of England or of the governor and company of the bank of 
Ireland, or of any other body corporate, company, or person carrying 
on the business of bankers, commonly called a bank note, a bank bill of 
exchange, or a bank post bill, or any indorsement on or assignment 
of any bank, note, bank bill of exchange, or bank post bill, with intent 
to defraud, shall be guilty of felony, and beihg convicted thereof 
shall be liable, at the , discretion of the court, to be kept in penal 
servitude for Ufe or for any t^m not less than three years, or to be 
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imprisoned for any terra not exceeding two years, with or without 
hard labour, and with or without solitary confinement. 


Indictment for Forging and Uttering a B(mh~note. 

Commencement as ante^ p. 482] — feloniously did forge forge or 
alter'’') a certain note of the governor and company of the bank of 
England, commonly called a bank-note, for the payment of lOZ., 
(“ any note or bill of exchange of the governor and company of the hank 
of England^ or of the governor and company of the hank of Ireland^ or 
of any othxr body corporate^ company or person carrying on the Imsi- 
ness of hankers^ commonly called a bank-note^ a hank bill of exchange^ 
or a hank post-bill^ or any indorsement on or assignment of any bank- 
not By hank bill of exchange^ or hank post-hill") with intent thereby 
then to defraud ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. Q2nd Count.) And the jurors aforesaid, upon their oath 
aforesaid, do further present, that the said J. B. afterwards, to wit, on 
tlie day and year aforesaid, feloniously did oifer, utter, dispose of, 
and put off a certain other forged note of the governor and company 
of the bank of England, commonly called a bank-note, for the pay- 
ment of lOZ., with intent thereby then to defraud (he the said J. B. 
at the time he so oftered, uttered, disposed of and put off' the said 
last-mentioned forged note as aforesaid, then and there well knowing 
the same to be forged) ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. (3nZ (hunt.) It is unnecessai'y to set out the 
forged instrument ; it is suficient to describe it by airy name or designa- 
tion by which it is usually hnoirn^ or by its purport.^ 24 & 25 Viet, 
c. 1)8, s. 42, ante^ p. All. In the counts for offering and disposing of the 
note., it is not necessanj to allege to whom it was so offered., etc. JR. v. 
Holden., 2 Taunt. 334 ; II. <5 R. 154. The intent may he laid “ to de- 
fraud" generally ; 24 d 25 Viet. c. 08, s. 44, ante,p. 478. 

Felony. 24 25 Viet. c. 98, s. 12. See the last 2 >recedent. 

Evidence. 

Prove the forgery as directed, ante., p. 485, et seq. Under the 
counts for uttering, you may give in evidence that the defendant 
offered or tcndercil the note in payment, or that he actually passed it, 
or otherwise disposed of it, to another person. Where it appeared that 
the defendant sold a forged note to an agent employed by the bank to 
procure it from him, the judges held this to be within the act, although 
it was objected that the prisoner had been solicited to commit the act 
proved against him, by tlie bank themselves, by means of their agents. 
R. V. IIMen., 2 Taunt. 334 ; R. <0 R. 154. So, where A. gave B. a 
forged note to pass for him, and upon B.’s tendering it in payment of 
some goods, it was stopped : the majority of the judges held that A., 
by giving the note to B., was guilty of disposing of and putting away 
the note, within the meaning of the act. R. v. Palmer^ 1 N, R. 96 ; 
R. C& R. 72 : R. v. Giles^ 1 Mood. C. C. 166 {ante., p. 492). As to 
evidence that the prisoner knew the note to be forged at the time he 
disposed of it, and as to the other evidence necessary to support these 
counts, see ante, p. 491. 

By statute 1 (x. 4, c. 92, s. 3, and 16 17 Viet. c. 2, the bank of 

England may cause the name of their signing clerk to be impressed 
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upon their bank-notes, bank post-bills, and bank bills of exchange, 
by machinery, and all bank-notes, etc., on which the name of the 
officer authorized by the bank to sign them shall be impressed by 
machinery, shall be good and valid to all intents and purposes as if 
such not^s had been subscribed in the proper handwriting of such 
officer, and shall be deemed and taken to be bank-notes, and may 
be described as such in all indictments, and in all criminal and civil 
proceedings whatsoever. 


FORGING AND UTTERING WILLS. 


* 

Statute, 

24 & 25 Vlct. c. 98, s. 21.] — ^Whosoever, with intent to defraud, 
sliall forge or alter, or shall offer, utter, dispose of, or put off, know- 
ing the same to be forged or altered, any will, testament, codicil, or 
testamentary instrument, shall be guilty of felony, and being con- 
victed thereof shall bo liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than three 
years, — or to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary confine- 
ment. 


Indictment 

Commencement as ante^ p. 482] — feloniously did forge a certain 
will and testament (“ an// wUl^ testament^ codicil^ or testamentary in- 
Htru7ncnt"), with intent thereby then to defraud ; against the form of 
the statutes in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. (2m/ Count.) That he 
“did offer, utter, dispose of, and put off,” as in the precedent (ante^p, 
475). The judij as were equally divided upon the question whether., in 
the absence of the. existence of .some person who could have been defrauded 
by the forged will., a count for forging it with intent to defraud a person 
or persons unknown could be supported. Reg. v. Tylney^ 1 Den, C. C. 
319. 

Felony : penal servitude for life or for not less than three years., or 
imprisonment not exceeding two years., with or without hard labour., and 
with or without solitary confinement (such confinement not exceeding on^ 
month at any one time, nor three manths in any one year, 24 25 

Viet. c. 98, s. 53, ante, p. 482). Where, by this or any other act, any 
person is liable to punishment of death for forging, etc., any instrumefiit 
or writing, designated in such act, by any special name or description, 
he may be indicted and punished under this act, if the mstrument, how- 
ever designated, is in law a will, testament, codicil, or testamentary writ- 
ing. 24 (Sc 25 Viet. c. 98, s. 39 (ante,p. 478). 

Evidence, 

Forgery may be committed by the false making of the will of a 
living person ; R. v. Murphy, 2 East, P. C, 949 : R. v. Sterling, 1 
Leach, 117 : R, v. Coogan, Id, 449 ; or of a non-existing person, Reg, 
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V. Avery ^ 8 C, & P. 596. So, though it be signed by the wrong Chris- 
tian name of tlie person whose will it purports to be. R, v. Fitzgerald^ 
1 Leach^ 20. See R. v. Wall^ 2 East^ P. C. 953 {ante^ p, 489). The 
probate unrepealed is not conclusive evidence to bar aii indictment 
for forging a will. R. \. Buttery^ R, ds R. 342. 

Prove the forgery and uttering, as directed ante, p, 484, et seq. 
Prove, also, that J. N. is heir at law or next of kin to the deceased ; 
but if you fail in this, you may nevertheless succeed upon some of the 
general counts. 

On an indictment for uttering a forged will, which, together with 
writings in support of it, it was suggested had been written over 
pencil-marks that had been rubbed out, it was held that the evidence 
of an engraver, who had examined the paper with a mirror, and 
traced tlic pencil marks, was admissible on the part of the prosecu- 
tion. R, V. 2'. Williams, 8 C. db P, 434. 


FORGING AND UTTERING DEEDS, RONDS, ETC. 


Statute, 

24 & 25 Viet. c. 98, s. 20.] — AVhosoevcr, with intent to defraud, 
shall forgo or alter, or shall offer, utter, dispose of, or put off, know- 
ing the same to be forged or altered, any deed, or anjr bond or writ- 
ing obligatory, or any assignment at law or in equity of any such 
bond or writing obligatory, or shall forge any name, handwriting, or 
signature pui^iorting to be the name, handwritiiig, or signature of a 
witness attesting the execution of any deed, bona, or writing obliga- 
tory, or shall offer, utter, dispose of, or put off any deed, bond, or 
writing obligatory, having thereon any such forged name, hand- 
writing, or signature, knowing the same to be forged, shall be guilty 
of felony, and being convicted thereof shall be liable, at the discre- 
tion of the court, to be kept in penal servitude for life or for any term 
not less than three years, or to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour, and with or without 
solitary confinement. 


Indictment for Forging a Bond. 

Commencement as ante,p. 482]— a certain bond and writing obli- 
gatory (“ any deed or any bond or xoriting ohligatoi'y, or any assign- 
ment at law or in equity of any such bond m* loriting obligatory, or any 
name, haiulwriting, or signature, purporting to be the name, etc., of a 
witness attesting the execution of any deed, bond, or widting obligatory ”), 
with intent thereby then to defraud ; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, lier crown and dignitv. Count.') And the jurors 

aforesaid, upon their oath aforesaid, do further present, that the said 
J. S. afterwards, to wit* on the day and year last aforesaid, feloniously 
did offer, utter, dispose of, and put ofi, a certain other forged bond 
and writing obligatory, with intent thereby then to defraud, he the 
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said J. S. at the time he so offered, uttered, disposed of, and put off 
the said last-mentioned forged bond and writing obligatory as afore- 
said, well knowing the same to be forged ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

Felony : penal servitude for life or for not less than three years^ or 
imprisonment for not more than two years^ with or without hard labour^ 
and with or without solitary confinement (such confinement not exceed-^ 
ing one month at any one timCy nor three months in any one year), 
24 & 25 Viet c. 98, s. 53 (antCyp. 482). — 24 & 25 Vkt c. 98, s. 20. 

Evidence. 

Prove the forging and uttering, as directed antCy p. 484, et seq. 
Under the second count, you may give in evidence a disposing of the 
bond as a forgery, or the making use of it, or attempting to make use 
of it, as a genuine instrument. 

The forging of a deed, which is directed to be in a particular form 
by particular statutes, which had not been complied with, has been 
decided to be within tlic repealed stat. 2 G. 2, c. 25. It. v. Lyony 
R. & R. 255. And a power of attorney to transfer government stock, 
signed, sealed, and delivered, was holden to be a deed within that 
statute. R. v. Fauntleroyy 1 Mood. C. C. 52 ; 2 Bing. 413. lUit 
the forging of a power of attorney is now the subject of a distinct 
provision. 24 cC* 25 Viet c. 98, s. 6 {antCy p. 498). The giving of an 
administration bond to the ordinary in a false name is a forgery. 
Reg. V. Barbery 1 C. & K. 434. 

The present statute, wliich is larger in its terms than the former 
acts, extends to any assignment, at law or in equity, of a bond, and to 
any attestation of a deed or bond. 


FORGING AND UTTERING BILLS OP EXCHANGE AND PROMISSORY 

NOTES. 


Statute. 

24 cf 25 Viet. c. 98, s. 22.] — ^Whosoever shall forge or alter, or shall 
offer, vtter, dispose of, or put oflf, knowing the same to be forged or 
altered, any bill of exchange, or any acceptance, indorsement, or 
assignment of any bill of exchange, or any promissory note for the 
payment of money, or any indorsement or assignment of any such 
promissory note, with intent to defraud, shall be guilty of felony, and 
being convicted thereof sliall be liable, at the discretion of the court, 
to be kept in i)enal servitude for life or for any term not less than 
three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
nnement. 


Indictment for Forging a Bill of Exchange. 
Commencement a« antCy p. 482] — a certairi* bill of exchange Q^any 
hill of exchangCy or any promissory note for the payment of rnmey ”), 
with intent thereby then to defraud ; against the form of the statute 
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in sucK case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. (2m? Count.) That the defendant 
“ did offer, utter, dispose of, and put off” a certain other., etc.., etc.., 
as in the precedent {ante., p. 482). If the acceptance he also forged, 
add counUt for it in thin form. (3r<? County And the jurors aforesaid, 
upon their oath aforesaid, do further present, that the said J. S. after- 
wards, to wit, on the year and day last aforesaid, having in his custody 
and possession a certain other bill of exchange**, feloniously did forge 
on the said last-mentioned bill of exchange an acceptance (“ any in- 
dorsement on or assignment of any hill of exchange or promissory 
note for the payment of money, or any acceptajice of a hill of ex- 
change") of tlie said last-mentioned bill of exchange, which said 
forged acceptance is as follows : that is to say, “ Accepted, payable at 
the bank of Messrs. Coutts & Co., John Giles” [or as the accept- 
ance may he], with intent thereby then to defraud ; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. {A^th Count.) Same 
as the last to the^, and then as follows : on which said last-mentioned 
bill of exchange was then written a certain forged acceptance of the 
said last-mentioned bill of exchange, which said forged acceptance 
of the said last-mentioned bill of exchange is as follows : that is to 
say [here set out the acceptance as in the, last count] ; he the said J. S., 
on the day and year last aforesaid, feloniously did offer, utter, dispose 
of, and put off the said forged acceptance of the said last-mentioned 
bill of exchange, with intent thereby then to defraud (he the said 
fJ. 8., at the time he so offered, uttered, disposed of and put off the 
said forged acceptance of the said last-mentioned bill of exchange, 
well knowing the said acceptance to be forged) ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. If an indorsement he 
also forged, add counts for it in this form. {()th Count.) And the 
jurors aforesaid, upon their oath aforesaid, do further present, that the 
said J. 8. afterwards, to wit, on the day and year last aforesaid, hav- 
ing in his custody and possession a certain other bill of exchange**, 
feloniously did forge on the back of the said last-mentioned bill of 
exchange a certain indorsement of the said bill of exchange, which 
said forged indorsement is as follows : that is to say, “ James Sykes 
Co.,” with intent thereby then to defraud ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. (6</fc Count.) Same as the 
last to the^, and thm as folloivs: on the back of which said last- 
mentioned bill of exchange was then written a certain forged indorse- 
ment of the said last- mentioned bill of exchange, which said last- 
mentioned forged indorsement is as follows : that is to say, “James 
Sykes & Co. ;” he the said J. S., on the day and year last aforesaid, 
feloniously did offer, utter, dispose of and put off the said last-men- 
tioned forged indorsement of the said last-mentioned bill of exchange, 
with intent thereby then to defraud (he the said J. S., at the time he 
BO offered, uttered, disposed of, and put off the said last-mentioned 
forged indorsement of the said last-mentioned bill of exchange well 
knowing the said indorsement to be forged) ; against the fonn of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. From the above precedent 
an indictment may readUy he fram^ for forging and uttering a pro- 
missory note, merely substituting for the words “ bill of exchange,” 
the tvords “ promissory note for the payment of money,” and omitting 
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of course the counts as to the acceptance. An indictment under 24 
d 25 Viet. c. 98, s. 40 (post^ p. 477), for uttenng a forged foreign hill 
or note., neeA not allege it to he payable out of England. Reg. v. Lee, 
2M.d Rob. 281. 

Felony : penal servitude for life or for not lees than three years, or 
imprisonment not exceeding two years, with or without hard labour, and 
with or without solitanj confinement (such confinement not exceeding one 
month at any one time, nor three months in any one year, 24 tS: 25 Viet, 
c. 98, s. 53, ante, p. 482). — 24 & 25 Viet. c. 98, s. 22. 

Evideiwe. 

Produce tlie bill of exchange in evidence, and prove the forgery 
and uttering, as directed ante,}). 484, etc. 

A bill payable ten days after sight, purporting to have been drawn 
upon the commissioners of the navy, by a lieutenant, for the amount 
of certain pay due to him, has been holdcn to be a ])ill of exchange 
within the repealed statute, 2 G. 2, c. 25. R. v. Chisholm, R. d’ R. 
297. So a note, promising to pay A. and B., “ stewardesses” of a 
certain benefit society, or their “ successors,” a certain sum of money 
on demand, has been holden to be a promissory note within the 
meaning of that act, although it appeared that the society was not 
duly enrolled, as directed by act of parliament ; for, within the 
meaning of the act, it was not necessary that the note should be 
negotiable. R. v. Box, 0 Taunt. 325 ; R. c& R. 300. See R, v. 
MFeay, 1 Mood. C. C. 130. An instrument drawn by A. on B., 
requiring him to pay to the administrators of C. a certain sum at a 
certain time ‘‘without acceptance,” is a l)ill of exchange, aifd may be 
so described in the indictment. Reg. v. Kinnear, 2 M. d RoIj. 117. 
So, though there be no person named as drawee, the defendant may 
be indicted for uttering a forged acceptance on a bill of exchange. 
Reg. v. Ilmches, 2 Mood. C. C. fiO ; for the act of putting the ac- 
ceptance is a sort of estoppel to say it was not a bill of exchange. 
But an indictment for forging a bill of exchange cannot be sustained 
in the case of such an instrument. Reg. v. Curry, 2 Mood. C. C. 
218. And a document in the ordinary form of a bill of exchange, 
but requiring the drawee to pay to his ovm order, and purporting to 
be indorsed by the drawer, and accepted by the drawer, cannot, in an 
indictment for Ibrgery or uttering, be treated as a bill of exchange. 
Reg. v. Bartlett, 2 M. d Rob. 302. But an instrument payable to 
the order of A., and directed “yU Messrs. V. & (Jo., Bankers,” was 
held to be properly described as a bill of exchange. Reg. v. Sidney 
Smith', 2 Mood,. C. C. 295 ; 1 C. d K. 703 : see. Gray v. Milner, 8 
Taunt. 739. In order that a promissory note should be within the 
meaning of the act, it is necessary that it should he for the payment 
of money only ; and therefore a country bank-note for the payment of 
on guinea, “ in cash or bank of England notes” was holden not to 
be within the statute. R. v. Wilcock, 2 Russ. 498. See 1 Leach, 
180 ; 2 East, P. C. 920. 

The adding of a false address to the name of the drawee of a bill, 
while the bill is in the course of completion, in order to make the ac- 
ceptance appear to be that of a different existing person, is a forgery. 
Reg. V. Blenkinsop, 1 Den. C. C. 270 ; 2 C. d K. 531. 

Where the charge in the indictment was for forging “ a certain in- 
dorsement of" a bill of exchange, “ which said forged indorsement 
was and is as follows : — Magdalene Isherwoad and the bill, as set 
out in some of the counts of the indictment, and as proved in evi- 
dence, was payable to the order of four persons, of whom Magdalene 
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Isherwood was one as joint executrixes ; the indictment was held by 
all the judges to be sufficient, and the charge to be proved. Reg. v. 
Winierbotiom^ 1 Dm. C. (7. 41 ; 2 C. & K. 37. 

An indorsement “ per procuration, J. S.” signed in the defendant’s 
own name, tvas held, on the repealed act, 11 G. 4 efc 1 IT. 4, c. 66, 
a. 3, not to be a forgery, though the defendant falsely alleged that 
he had authority from J. S. to indorse. Reg, v. White^ 1 Den, C. C, 
208 ; 2 C, K. 404. But this case is now provided for by the 24 & 
25 Vict. c. 98, «.,24, by which .the drawing, accepting, indorsing, etc., 
of any of the instruments mentioned in a. 23, with intent to defraud, 
and for and in the name of any other person, without lawful autho- 
rity or excuse, and the knowingly uttering, &c. any such instrument, 
is made a felony, punishable with penal servitude for not more than 
fourteen, and not less than three years, or imprisonment not exceed- 
ing three years, etc. 

rORGING.AND UTTERING ORDERS, RECEIPTS, ETC., FOR MONEY, 
GOODS, ETC. 

Statute, 

24 & 25 Vkt. c. 98, s.^23.] — Whosoever shall forge or alter, or 
shall offer, utter, dispose of, (or put off', knowing the same to be forged 
or altered, any undertaking, warrant, order, authority, or request for 
the i)ayinent of money, or for the delivery or transfer of any goods 
or chattels, .(V of any note, bill, or other security for the payment of 
money, or for procuring or giving credit, or any indorsement on or 
assignment of any such undertaking, warrant, order, authority, or 
request, or any accountable receipt, acquittance, or receipt for money 
or for goods, or for any note, bill, or other security for the payment 
of money, or any indorsement on or assignment ol any such account- 
able receipt, with intent, in any of the cases aforesaid, to defraud, 
shall be guilty of felony, and being convicted thereof shall be liable, 
at the discretion of . the court, to be kept in penal servitude for life, 
or for any term not less than three yeai's, or to be imprisoned for 
any terra not exceeding two years, with or without hard labour, and 
with or without solitary confinement. 

Sect. 25 — Altering^ etc. Crossings on Cheques .'] — WlicnGver any 
cheque or draft on any banker shall be crossed with the name of a 
Imnker, or with two transverse lines with the words “ and company,” 
or any abbreviation thereof, whosoever slmll obliterate, add to, or 
alter any such crossing, or shall oft'er, utter, dispose of, or put off’ any 
cheque or draft whereon any such obliteration, addition, or alteration 
has been made, knowing the same to have been made, with intent, in 
any of the cases aforesaid, to defraud, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for life, or for any term not less 
than three years, — or to be imprisoned for any term not exceeding 
two years, with or without hard laboui*, and with or without solitary 
confinement. 


Indictment for Forging a W arrant or Order for the Payment of 
Money, 

Commencement as ante^p. 482] — a certain wan'ant, order, and autho- 
rity for the payment of money (“any undertaking^ warranty order y 
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authority or request^ /or the payment of money ”) with intent thereby 
then to defraud ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 2nd Count {as ante^ p, 496), for offeriny^ utteriny^ dis- 
posing of and putting off^ a certain other forged warrant and order 
for the payment of money.” If the charge in the indictment he for 
forging a warrant and order ^ it has been ruled that proof of ddocuvmnt 
which is a wairant^ hut not an order for the payment of money ^ will not 
sustain the indictment. Reg. v. Williams^ 2 C. & K. b\. ■ quaere / 

su Reg. v. Williams^ 2 Den. C. C. 61, post^ p. 504. 

Felony. See the last precedent 24 & 25 Viet c. 98, 8. 23. 

Evidence. , 

Prove the forgery and uttering, etc., as directed ante, p. 477 et seq. 
It only remains liere to show what warrants, orders, etc., are within 
the meaning of the act. 

A draft upon a banker (although it be post-dated, Reg. v. Taylor^ 
1 C. <& K. 213) is a warrant and order for the payment of money, 
within the statute ; R. v. Willoughh/^ 2 East^ P. C. 944 ; so is even 
a bill of exchange. R. v. Sheppard^ 1 Leach., 226 : Reg. v. Smith, 1 
Den. C. C. 79. So an order to pay “ all my prize-money due to me 
for my services on board liis Majesty’s ship ‘Leander,’” without spe- 
cifying any particular sum, was holden to be within the repealed 
statute, 7 G. 2, c. 22. H. v. IPIntosh, 2 East, P. C. 942. But 
where the defendant drew a bill, “ Please to pay the bearer on demand 
fifteen pounds, and accompt it to your humble servant, C. Ravens- 
croft,” which was his name ; and when the instrument was uttered, 
there was forged upon it, “ Payable at M. & Co.’s, Wm. M‘Inchary 
and it appeared that Mr. M‘lnchary kept cash at M. & CyO.’s, who 
were bankers ; it was holden that this was not an ordef for the pay- 
ment of money, there being no special averment that it was intended 
for an order, or that M. & Co. were bankers. R, v. Ravenscroft, 
R. & R. 161. A writing in the form of a bill of exchange, but with- 
out any drawee’s name, cannot be charged as an order for the payment 
of money ; at least, unless shown by averments to be such. Meg. v. 
Curry, 2 Mood. C. C. 218. So, where the instrument is in any other 
respect incomplete, and therefore not operative ; as where tlie practice 
was for a majority of the officers of a parish to draw checpies on the 
treasurer df a union ; and one of their blank cheques, filled up for 
1/. 35. fid had a note at the bottom, “ Unless tliis cheque is signed by 
a majority of the parish officers, it will not be cashed this chetpie 
was signed by one of the officers while it was for \l. 3if. 6d ; it was 
then altered to 3?. 3«. fid, and when cashed by the treasurer had the 
signatures of a majority of the officers to it : it was held, that if the 
cheque was fraudulently altered when it had only one signature to it, 
this was no forgery. Reg. v. Turpin, 2 C. & K. 820. On an indict- 
ment for forging and uttering a “ warrant and orejer for the payment 
of money, to wit, a warrant and order for the payment of 85/.” and 
for forging an acquittance and receipt for money, to wit, for 85/., it 
was proved that J. M. had paid 85/. into a country bank, and had 
taken an accountable receipt for that amount, and that the course of 
dealing at the bank was to treat such receipt with the depositor’s 
name thereon, as an order for the payment of the money deposited, 
and interest. The defendant took the receipt to the bank, and 
having written the name of “ J. M.” thereon, delivered it to the 
bankers, who paid him 87/. 17s. 6c/. for principal and interest. He 



604 Forgery u 

was held to have been rightly convicted. Reg. v. Atkinson.^ 2 Mood. 
C. C. 216 ; C. <fb Mar. 325. Where the instrument was an order to 
pay the prisoner, or order, the sum of four pounds five shillings, being 
a month’s advance on an intended voyage to Quebec, in the ship 
* Mary Ann,’ as per agreement withG. M., master : and the prisoner 
had written in the margin of the order, “ On receiving this cheque I 
agree to sail, and to be on board within sixteen days from the date of 
this theque it was held a good order for the payment of money 
within the statute. It. v. BarnfieUl^ IMood. C. (7.417. So, a foreign 
letter reque'sting a Correspondent in England to advance money, it 
being proved that such letters are in the course of business treated as 
orders, was held to support' a charge of forging an order for the pay- 
ment of money. Reg. v. Rmke., 2 Mood. C. C. 6G ; 8 C. (& P. C27. A 
dundend wairant of a railway company, signed by the secretary and 
addressed to a banker, requiring him to pay the sum named in the 
warrant to a certain shareholder, and to charge the same to the com- 
pany’s revenue account, was held to be proi)erly de.scribed as a warrant 
and an order. for thb payment of money. Rtg. v. Autey., 1 Dears. S 
Ji. C. C. 296. And the document containing a statement that the 
sharcdioldcr’s name must be indorsed on the back, without which in- 
dorsement it was proved that the money would not bC paid even to 
him, a forgery of such indorsement was held to be a forgery of the 
entire document. Id. A writing purporting tc) authorize the ])earer 
to receive money de])ositcd in a bank by a friendly society on ac- 
countable receipts, and ])ur])»u*ting to be signed by the principal 
officers of the society (the bank having received the money on terms 
of repayment to the order of the society), was held to be well 
described as a warrant for the payment of money, and it was held no 
objection that the (hdcmlant was himself a member of the society. 
Reg. v. Harris, 2 Mood. (>. C. 207 ; 1 C. d' K. 761. Where the forged 
])apcr was as follows : ‘‘This is to certify that K. U. has swept the 
flings and cleaned the bilges, and re])aired tour bridges of the ‘ Princes.s 
Victoria,’ d. N., 4/. 0.s'. UV/. and it was prov^ed that, by the course 
of dealing between the parties, thi.s voucher, if genuine, would have 
authorized L. & (’o. to pay the 4/. 0.9. lOd. : this was holden sufficient 
to suf»port an indictment, charging it as a warrant for the payment 
of money. Reg. v. Rodgers, 9 C. <C* P. 41. But a pai)er in the 
following terms : — “ 1 hereby certify that the within-named W. M. 
is gaining his living by hawking the production of Vhich was 
necessary, in order tliat the defendant might obtain payment of a 
sum of money : was held’ not to be either an undertaking, a warrant, 
or an order for the payment of money, and to be the subject only of 
lorging at common law. Reg. v. Mitehell, % F. t& F. 44. A forged 
domiment, purporting to be a bill for goods sold to the prosecutor, 
with a recpiest for its payment, was held to be both a warrant and an 
order within this section. Reg. v. Dmrsou, 2 Den, C. C. 75. A letter, 
written to a whole^le house in London, in the name of a customer 
in the countiy, ift the following terms 1 shall feel obliged by 
your paying Mr. B. the sum of 21. Is. Sd., and debiting me with the 
same ; you will please have a receipt, and add the amount to invoice 
of order on hand was held not to be either an imdert>aking, a war- 
rant, or an order for the payment of money ; but a request. Re^/. v. 
Thom, 2 Mooii. C. C. 210 ; C. d Mar. 200. See also Reg. v. Roberts, 
2 Mood. C. C. 258 ; C. & Mar. G52. VMierc the defendant, in England, 
forged on a letter of credit, whereby a bank in Australia were re- 
quired to “ honour the draft ” of R. T. for 50/., an indorsement of 
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R. T.’s name, this was held not to be the forgery of an order for the 
payment of money, payment of the.nion.ey on such simple indorse- 
ment not being within *^tlie original mandate. Regl v. Wilton^ 1 F, 

F. 391. It seems, however, that though the instrument be called in 
the indictment “ a warrant, order, gnd request,” when it i# l)ut one of 
these, if it be set out in hec verha^ so as to enable the -court to judge 
of its purport, the misdescription (if it be one) is immaterial, fieg. v. 
Williams^ 2 Den, C. C, (il. It may therefore be pmdSiit, in the case 
of an instrument of this nature, either to describe it, in several counts, 
as a “ warrant,” an “ order,” and a “ request-” for tlie i)ayment of money 
or delivery of goods, or to set it out in hcec verha^ notwithstanding 
the provisions of the 24 23 Viet. e. 98, s,l 42, 43. 

A warrant or order for the payment of money must purport, or 
must be shown by cividence, to be made by some person who might 
command the payinont of the money, and to be made upon to a per- 
son who was compellable to obey’ it. See Ji. v. Clinch,, 2 AVw/, P: C. 
938. Thus, an order to a tradesman to Jet the bearer have certain 
goods, and which it was optional with the tradesman to obey or not, 
was holden not to be within the repealed stat. 4.3 (}. 3, c. 89, the 
words of which were “ warrant or order for the delivery of goods.” 
Jt. v. TTw7//om.s‘, 1 Leach,, 114 : R. y. MUcheU,, Fast. 119 : and see H. v. 
Filar, 1 Loach, 323 : R. v. Baker, 1 Mood. C. C. 231 : Reg. v. Newkm, 
2 Mood. C. C. .39 : Jteg. v. Thorn, Reg. v. Mitchell, s\q)ra. So, a forged 
magistrate’s order for a reward for apprehending a vagrant, whicli 
appeared upon the face of it to be defective, as not being under seal, 
or directed to the constable, etc., w’as holden not to be within the 
statute ; for, without these requisites, it was nothing more than the 
order of a mere individual, which the treasurer was not bound to 
obey. R. v. Ruskworth, R. R. 317. So, an indictment for forging 
an order for ft lief to a discharged prisoner, under the .3 G. 4, c. 8.3, 
being in many instances ungramm.atical, and at variance from the act, 
was held bad. U. v. DonneUg, 1 Mood.. C. C. 438. Such an instru- 
ment, however, is pro})crly described as an order for the payment of 
money. Reg. v. M Connell, 2 Mood. (J. C. 298; 1 C.d)K. 371. The 
momg orders issued by the J*()st-Officc were held to be warrants 
and orders for the j)aymcnt of moneys within the stat. 7 d; 8 Geo. 4, 
c. 29, 8. .3. Reg. V. Gilchrist, 2 Mood. C. C. 23,3 ; C. d* Mar. 224, ante, p. 
317. Where a defendant was indicted for forging the order of a 
justice upon the treasurer of a county under the stat. 48 G. 3, c. If), 
by which a justice may order the treasurer of a county to pay 
churchwardens, etc., the expenses of burying dead bodies cast on 
shore, and it did not appear on the order that the person to whom 
the money was to be paid was an officer within the words of that 
statute ; it was holden to be an order within the statute : because it 
did not appear that the party was not such an officer, and the 
treasurer was bound to conclude that the justi^ would not make 
such an order without satining himself that th^nrty was such an 
officer. R. V. Frond, R. d R. 389. In R. v. Baker, 1 Mood. C. C. 231, 
the forged instrument was thus : — “ Mr. Thomas : Sir, you will please 
pay the bearer, for Kichard l*ower, three pounds, for tlirce weeks, 
due to him, a country member, and you will oblige yours, etc., 
J. Beswick.” Beswick was secretary to a friendly society, some of 
whose funds were in the hands of Tliomas. The prisoner was con- 
victed ; but the judges held this not to be an order upon the face of 
it, and that the conviction was wrong. Where the defendant, who 
was in the employ of a tanner, and paid by the job, was employed 
w. z 
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also to arrange the accounts for himself and the other men^ and made 
out the account weekly and brought it to the foreman, stating therein 
the amount to which he was entitled, and the foreman looked it over, 
and if he found it correct signed it, and then the defendant took it so 
signed to the cashier, who on seeing the signature paid the amount ; 
and the defendant on one occasion presented to the cashier an 
account for a larger sum than was due to liim, with the name of the 
foreman forged thereto ; this was held not to be a forgery of a warrant 
for th(i payment of money, inasmuch as, assuming the document to 
be genuine, the cashier would have no claim in respect of it on the 
foreman. v. PilUntj^ 1 P. <£• F. 324. A forged draft on a banker, 

in a lictitioiis name, or in the name of a person who never kept cash 
with the banker, is a warrant or order within the meaning of the act ; 
U. V. Lookdt^ 1 Lrxich^ 94 : R, v. Abntham, 2 East^ F. C. 941 ; for 
it im[u)ct8, upon the face of it, to be an order by a person having 
aiitliority to make it. So, a forgc<l draft in the name of a person who 
floes keep cash with the banker, is an order within the act, wliatever 
he the state of his aecount at the time. Reg. v. Carter., 1 Dem. C. C. 

; 1 C. (& A'. 741. Where, on the contrary, a man obtains goods 
upon bis own draft on a banker, with whom he does not keep cash, 
we have seen jr?. 405) that the proper mode of proceeding 

against him criminally is by indictment for the false pretence. 

The eases on this sul)ject, some of which it is not easy to reconcile, 
were all considered by the Judges in Reg. v. Viiuan^ 1 Den. C. C. 35 ; 
1 C. (f; K. 719 ; in which they laid down the princi[)le, that any instru- 
ment for the payment of money, under Which, if genuine, the payer 
might rccov(!r the amount against the party signing it, might properly 
be considered as a vuimait for the payment of money ; and that it 
was ecpially such, whatever were the state of account between the 
parties, ami wluither the party aj>pm‘ciitly signing it Ikd at the time 
funds in the hands of the party to whom it was addressed or not. In 
that case the forged instrument was as follows : — “ Mr. M. will be 
pleased to send by the bearer 10/. on Mr. ll.’s account, as Mr. II. is 
very bad in bed, and cannot come himself.” Signed, “ M. R., fore- 
man, St. A. foundry.” M. was a clerk of bankers, witli wliom II. 
kept nil account, and by drafts on whom he }>aid his workmen. 
M. U. was ll.’s foreman, liaving authority to pay the w'orkmen, but 
not to draw for the money. II. being ill in bed, the defendant forged 
this paper in the name of ^I. R., and obtained the 10/. from M. by 
means of it. It was held that he was properly convicted under the 

1 W. 4, e. OG, s. 3, although M. R. had himself no aecount wdth the 
bankers ; because by this instruiitent, if genuine, M. R. said in eftect 
that he had authority from IL, wdio had an account with them ; and 
as against him, therefore, it was as much a warrant as if he himself 
had had such account, and 'would equally have bound him. This 
decision seems t/> render the authority of some of those before referred 
to at least qiiestkMablo. {See also Reg.m, Carter., supra.) 

Lastly, it had been laid down that the order must, to satisfy tlyj 
statute, pur^iort on its face to be directed to the person having pos- 
session of the money : and therefore, where an order to deliver to the 
bearer 8 lbs. of silk did not appear to be directed to any person, it was 
hold^n by the judges not to be within the repealed stat. 45 G. 3, c. 89, 
s. 1, the words of which were “ warrant or order,” etc. R. v. Clinchy 

2 Easty P. C. 938. But that case was decided on the form of the 
hulictfnenty and before the stat. 2 <£• 3 TV". 4, c. 123, s. 3, whereby it 
was declared to be sufficient to describe the forged instrument in the 
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indictment in such manner as would sustain an indictment for steal- 
ing it. In the more recent case of Reg. v. Rogers, 9 C, d- P, 41, it 
was held by Bosanquet, J., and Parhe, B., that a warrant for the pay- 
ment of money need not, in order to come witliin that statute, be ad- 
dressed to any particular j)erson ; but that it was sufficient if it 
would, if genuine, have been an authority to a certain person to pay 
the amount mentioned in it. And in Jieg. v. Snelling, Dears. C. (J. 
219, where the forged instrument was thus : — “ Sir, please to pay,” 
etc., it was held that it might he shown by evidence to be an order 
for the payment of money, and for whom it was intended. 

It was no offence, under the repealed acts, to forge an indorsement 
on a warrant or order for the payment of money ; "R, y. Arsvott, 6 ( 7 . 
& P . 408 ; but the present statute expressly includes “ any iiulorse- 
ment on or assignment of any such undertaking, warrant, order, 
authority, or request.’’ 

A writt^jn promise to pay a sum specified, or such other sum not 
exceeding the same, as A. B. may incur by reason of his suretyship, 
is an umleHnhing for the payment of money within the statute." Reg. 
V. Reed, 2 Mood. C. C. 02 ; 8 C. d P. G23. A sailor’s shipping iwte. 
for a certain sum, payable to A. or bearer live days after the ship 
shall sail, is an undertaking wdthin the statute, iteg. v. Andersim, 
2 M. d Rob. 409. And tlie statute applies as well to a written 
promise for the payment of money by a third person as by the 
supposed party to the instrument. Reg. v. Stone, 1 Den. C. C. 181 : 
2 a d K. 364. 

An instrument professing to be a scrip certificate of a railway 
company is not an undertaking within tlie statute. Reg. v. Wesl 
1 Dm. a a 258 ; 2 C. d K. 490. *■ 

The present statute for the first time includes an “ authority,” and 
also a “ reciuest,” for the payment of money. As to the construction 
of the latter word, in respect to the delivery or transfer of goods, see 
the evidence in the next precedent. 


Buiictment for Forging a Warrant, Order, J[uthoriti/, or Request for 
the Delirery of Goods, etc. 

The same as the. last prcce/lent, only substituting the words “ war- 
rant,” “ order,” “ authority,” or “ request,” “ for the delivery of goods,” 
(“ any warrant, order, avthority, or request for the delivery or transfer 
of any goods or chattels, or of any note, bill, or other security for the 
pa.yment of monef"), for the words “ warrant and order for the pay- 
ment of money.” 

Felony. See the last precedent 24 d 25 Vkt. c. 98, s. 23. 

Evidence. 

Prove the forgery and uttering, etc., as directed|^wte, p. 484 et seq. 
An order “ to deliver mv wofk to bearer” (and which W’as explained in 
evidence to mean an order to Goldsmiths’ Hall to deliver certain plate 
a silversmith had sent there to be marked), was holdcn to be within 
the stat. 7 G. 2, c. 22, although it did not specify any particular 
articles. R. v. J onca, 1 Leach, 63. At the London Docks, a person 
bringing a “ tasting order” from a merchant having wine there, wnot 
allowed to taste until the order has across it the signature of a clerk of 
the company. The defendant uttered a tasting order with the mer- 
chant’s name forged to it, by presenting it to the company’s clerk for 
his signature across it, wliich the clerk refused. It was held to be in 
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this state a forged order for the delivery of goods, within the statute. 
JB. V, HedfjeSy 1 Dan. C. C. 404 ; 2 C. A". 871. A retjv£»t for the 
delivery of goo«lK need not bo addressed to any one ; li. v. Carney 
1 Mood, C. a :351 : It. v. Odlm, Id, 300 : Reg. v. Jamea, B C. <& R 
292 : Reg. v. Pidhrook\ 9 (J. P. 37 ; nor need it be signed by a 
person who can coimijc*! a performance of it, or who has any authority 
over or interest in tlie goods. Reg. v. I'komas., 2 Mood. C. C. 10. 
See Reg. v. Thqrn^ 2 Mood. C. C. 210 ; C. tf* Mar. 20(5 p. 

r>02). Where a forged writing was, “Mr. Brooks, let tlie bearer, 
W. Tiirton, have, for J. Roe, four yards of Irish linen and a waist- 
coat : .John Jtoe and the prisoner was indicted for obtaining tlie 
goods under false pretences — Tauntmi, J., held that the uttering of 
su(di a note was a felony under this statute, and directed an acquittal. 
Jt. V. Rmtix, f) C. d; P. 5,03. Where the prisoner represented that 
M. C. was dead, and had hdt him 50/. or (50/., which was in the hands 
of A. 1)., and that he wanted mourning, and brought a forged paper 
jiurporting to be signed by A. IX, containing the following ; “ Tlease 
to let W. 'i\ have such things as he wants for the purpose ; I have got 
the amount of 27/. for M. (J. in my keeping these many ye.ars” — this 
was held to be a forged rerpiest within the statute. Jt. v. Thomas^ 
7 C. P. H51. So a pii])er in the following form was held to be a 
requ(‘st for the deliv(;ry of goocis, though not a<ldressed to any one : — 
“ Aug. 15, ’39. ( )ne l(5-in. helmet scoo]> ; one 4 (jt. kettle, flas. Hay- 

ward.” Jtfff. V, I*ulhriHth\ 9 C. d' I*. 37. So, also, a pajicr as 
follows : “ riease l(d the lad have a hat, and 1 will answer for the 
money. J'5. B.” Jteg. v. 117i//c, Jd. 2H2. And it is not the less a 
forged reqiK'st for the- delivery of goods, because it may also be a 
forged luulertakiiig for the payment of mom*y. Id. Is’or will it 
make any dilVerence*, that the defendant alone was looked to for 
jiayment. Jteg. v. T/onaas^ 2 Mood. (\ C. 1(5. Where the forged 
request was addressed to a w'oman in her maiden name, but she 
had married before* the date of it, an indictment charging the intent 
to be to defraud her husband was held good. Jt. v. Cartti\ 7 C. tfe iX 
134. 


Jtidk'luient for J^hrging a Receipt. 

Commencement as ante., p. 482] — a certain acquittance and receipt 
for money (“ ainj accountable receipt., ncguittance, or receipt for namey 
or goods, or any accounUible receipt, either for money or for goods, or 
•for any note, bill, or other security for the payment of money, or any 
indictmmt on or assigntnent of any such accountable recei/H"), with in- 
tent tlicn;by then to defraud ; against the form of the statute in such 
case made and jirovided, and against the peace of our lady the Queen, 
* licr crown and dignity. {2nd Cmnt.) And the jurors aforcsjiid, upon 
their oath aforesaid, do further present, that the said J. S. afterwards, 
to wit, on the day and year aforesaid, at the parish aforesaid, in the 
county aforesaid, feloniously did offer, utter, dispose of, and put off, a 
certain other forged acquittance and receipt for money, wdth intent 
thereby then to defraud (he the said J. S., at the time he so offered, 
uttered, disposed of, and put off the said last-mentioned forged 
acquittance and receipt for money as aforesaid, then and there well 
knowing the same to be forged) ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Felony. See the last precedent hut one. 24 & 25 Viet. c. 98, s. 23. 
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Evidence. 

Prove the forging and uttering, etc., as directed ante^ p. 485 ct scq. 
A receipt for bank-notes was holdoii not to be an acquittance or receipt 
for money or goods within the meaning of the etat. 2 G. 2, c. 25 ; 
but that statute did not contain the words “ note, bill, or other 
security,” which are in tlie present statute. li. v. Han'ison^ 1 Leacli^ 
180 ; 2 East^ P. C, 92(i. So a scrip receipt, in which a blank was 
left for the subscriber’s name, was holden not to be a receipt within 
the statute ; It. v. Lyon, 2 Lemh, 397 ; and see Id. 808, etc. ; but it 
would have been otherwise, if the blank had been filled up. So a 
memorandum, imj)orting that A. B. had paid to C. I), a sum of 
money, but importing no acknowledgment from C. D., of his having 
received it, was holden not to be. a receipt within that statute, which 
however did not contain the words “ accountable reccii>t.” H. v. 
Ilariwy, H. R. 221. A scrip rcrfificatc of a railway company is 
not a receipt, or a receipt and acquittance, w'ithin this statute. Rcy. 
V. West, 1 Den. C. C. 258 ; 2 C. K. 490. A paw'ii broker’s ticket 
or duplicate, given in the form prescribed by 39 d: 40 G. 3, c. 99, 
s. 0, is an accountable recei])t for goods 'within this section. Rey. v. 
FiU'hie, 1 Dears, tt* B. C. C. 175. The prisoner was indictecl for 
forging and uttering a receipt on an order for the payment of money, 
which appeared t(» be. thus : — “ Received, for U. Aikman,” written on 
the back of a bill of exchange payable at a banker’s ; Llttlejialc, .1., 
Vaughan, «!., and Bolkuul, B., held that the evidence did not support 
the indictment, and directed an acquittal. R.\. Arscott,i^ C. di P. 
408. Where it was shown to be the custom of bankers to give receipts 
on the deposit of money in the following form : — “ Received of A. B. 
85/. to his credit. This receipt not transferable and to repay tho 
same, with interest, on tlie return of the rcceij)t with a name written 
on it ; it was held that the forging the name of A. B., and receiving 
the money due, on its return, was a forging and uttering of an acquit- 
tance for the 85/. and interest. Reg. v. Atkinson, 2 Mood. C. C. 215 ; 
C. (& Mar. 325. A receipt signed by the caj)taiVi of a detachment, on 
the authority of wliich money is received I’rom an army agent, on 
account of the monthly subsistence of such detachment, was held to 
be properlv describ(*.d as a receipt for money, although it appeared 
that such instruments were frequently cashed upon indorsement by 
tradesmen in the neighbourhood of the place where the regiment was 
stationed, and the amount afterwards received by them of the army 
agent. R. v. Rice, (i C. d P. G34 : R. v. Hope, 1 Mood. C. C. 414. 
Where a high con.stable had issued his precept for the payment of a 
county rate for a certain amount, and, having received it, wrote a 
receipt at the foot, and the prisoner, who had collected the rate, 
afterwards fraudulently altered the precept, by adding a figure in 
the amount (viz. changing 5s. to 15«.), and claimed to be allowed that 
larger amount in the account, this was held to be a forgery in the 
receipt. Hi. v. Vaughan, 8 C. P. 276. And see Reg. v. Griffiths, 
1 Dears. & B. C. C. 548. It was the practice of the treasurer of tho 
county of S., when an order had been made on him for the payment 
of the expenses of a prosecution, to pay the whole amount to the 
attorney for the prosecution or his clerk, and to require the signature 
of every person named in the order to be written on the back of it, 
and opposite to each name the sum ordered to be paid to each person 
respectively : — it was held, that such a signature was not a receipt, 
the forging of which is an offence against the statute, but was merely 
an authority to the treasurer to pay the amount. v. Cooper, 2 U. 
d K. 586 . 
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FORGING, ETC., TRANSFERS OP STOCK, POWE^ OP ATTORNEY, ETC. 


Statute, 

24 cfe 25 Viet. c. 98, 8. 2.] — Whosoever shall forge or alter, or shall 
offer, utter, dispose of, or put off, knowing the same to be forged or 
altered, any transfer of any share or interest of or in any stock, 
annuity, or other public fund which now is or hereafter may be 
transferable at the Bank of England or at the Bank of Ireland, or of 
or in the capital stock of any body corporate, company, or society, 
which now is or hereafter may be established by charter, or by, under, 
or by virtue of any act of parliament, or shall forge or alter, or shall 
offer, utter, dispose of or put off, knowing the same to be forged or 
altered, any power of attorney or other authority to transfer any 
share or interest of or in any such stock, annuity, public fund, or 
capital stock, or to receive any dividend or money payable in respect 
of any such share or interest, or shall demand or endeavour to have 
any such share or interest transferred, or to receive any dividend 
or money payable in respect thereof, by virtue of any such forged or 
altered jiower of attorney or other authority, knowing the same to 
be forged or altered, with intent, in any of the cases aforesaid, to de- 
fraud, shall be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be kept in penal servitude for 
life, or for any term not less than three years, or to be imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or without solitary confinement. 


Indictment for Forging and Uttering a Transfer of Stock. 

Commencement as ante., p. 482] — feloniously did forge a transfer of 
a certain share and Interest in certain stock and annuities 

annuity, or other puhlie fivruU), to wit [state the amount and de~ 

scripHcm of stock], which said stock and annuities were then trans- 
ferable at the Badk of England, and which said transfer then pur- 
ported to be made by one J. N., with intent thereby then to defraud ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
{2nd Count) — did ofier, utter, dispose of, and put off a certain other 
forged transfer of a certain share and interest of and in certain 

other stock and annuities, to wit, , which said last-mentioned 

stock and annuities were then transferable at the Bank of England, 
and which said last-mentioned transfer then purported to be made 
by one J. N., wdth intent thereby then to defraud, he the said J. 8., 
at the time he so uttered the said last-mentioned forged transfer of 
the said share and annuity, well knowing the same to be forged ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. Add 
counts with intent to defraud the owner of the stock, and the persons to 
whom the stock was transferred. 

FeUmy : penal servitide for life or for not less than three years, or 
imprisonment not exceeding two years, with or without hard labour, and 
with or without solitary confinement {such confinement not exceeding one 
month at any one time, nor three months in any one year, 24 db 25 Viet 
c. 98, s. 53, <mte,p. 482).— 24 dh 25 Viet c, 98, s. 2. 
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Evidence. 

Produce the transfer, and prove it to be forged ; prove that the pri- 
soner forged it, and the intent as anfe, p. 490. 

To support the second count, prove the uttering of the forged 
transfer, the intent, and the criminal knowledge, as ante^p. 491. 


Indictment for Forgimj and Uttering a Power of Attorney to sell out 
iStock^ etc. 

CommcncemeMt as auk\ j). 482]-^eloniously did forge a certain 
power of attorney to transfer a certain share and interest in certain 
stock and annuities wliich then were transferable at the Bank of 
England (“ stocky anmiity^ or other puhlic fund, transferable at the 
Bank of England, or at the Bank of Irehind," or “ capital stock of 
any body corporate, company, or society, established by charter or act 
of parliament'') wliich said forged power of attorney is as follows ; 
that is to say [here set it oat] with intent thereby then to defnaud ; 
against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
i2nd (hunt) — feloniously did offer, utter, dispose of, and put off, a 
certain other forged power of attorney, purporting to be a power of 
attorney to transfer a certain share and interest of the said J. N. in 
certain stock and annuities which then were transferable at the Bank 

of England, to wit, , with intent thereby then to defr.and, he 

the said J. S. then well knowing the said last-mentioned power ot 
attorney to be forged ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, 
her crown and dignity. (3 ?y/ Count)— m the county aforesaid, felo- 
niously did dcmaild and endeavour to have a certain fehare and inte- 
rest 01 the said J. N. in certain stock and annuities, which were then 

transferable at the Bank of England, to wit, , transferred (“ to 

have any stock, share, or interest transferred, or to receive any dividend 
payable in resjtecl thereof") in the books of the said Bank of England, 
by virtue of a certain other forged power of attorney, purporting to 
be a power of attorney to transfer the said share and interest of the 
said J. N. in the said stock and annuities so transferable as aforesaid, 
with intent thereby then to defraud, he the said J. S., at the time he 
so demanded and endeavoured to have the said share and interest 
transferred as aforesaid, well knowing the said last-menti<^ied power 
of attorney to be forged ; against the form of the statute in such 
case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Such a pmcer of attomf'y, before this statute., was holden to he. a deed 
within the stat. 2 G. 2, c. 25, «. 1. R. v. Faantleroy, 1 Mood. C. C. 52 ; 
2 Bing. 413. 

Felony. 24 & 25 Viet. c. 98, s. 2. See the last precedent. 

Evidence. 

\st (hunt. — Produce the pow’er of attorney : prove it to be forged 
by the prisoner ; show the stock to be transferable, and give evidence 
of the intent, as ante, p. 490. 

2nd Count— Vrove. the power of attorney to have been forged, tlie 
transferable nature of the stock, the uttering, as ante, p. 491, the 
guilty knowledge, and the intent as stated in the indictment. 

3rrf Count. — Prove the power of attorney to have been forged, the 
transferable nature of the stock, the guilty knowledge, the attempt or 
endeavour by the prisoner as stated in the indictment, and the intent. 
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MAKING FALSE ENTRIES OF STOCK, ETC. 


Statute. 

24 25 Viet. c. 9^, a. 5.] — Whosoever sliall wilfully make any false 

entry in, or wilfully alter any word or figure in, any of the books of 
account kept by the governor and company of the Bank of England, 
or the govornejr and company of the Bank of Ireland, in which books 
the accounts of tlic owners of any stock, annuities, or other public 
binds, which now are or hereafte^imay be transferable at the Bank of 
England or at the Bank of Ireland shall be entered and kept, or 
shall in any manner wilfully falsify the accounts of anjr of such 
owners in any of the said books, with intent, in any of the cases 
aforesaid, to defraud : or shall wilfully make any transfer of any 
share or interest of or in any stock, annuity, or other public fund 
which now is or hereafter may be transferable at the Bank of Eng- 
land or at the Bank of Ireland, in the name of any person not being 
the true and lawful owner of such share or interest, with intent to 
defraud, shall be guilt}’^ of felony, and being convicted thereof shall 
be liable, at the discretion of the court, to be kept in penal servitude 
for life, or for any term not exceeding three years, or to be imprisoned 
for any term not exceeding two years, wdth or without hard labour, 
and with or without solitary confinement. 

IruHcliuent for laaling False Entries of Stock. 

Commencement as ante,, p. 4H2] — feloniously did wilfully alter cer- 
tain words and figures (“ any yiord or fajnreV)^ that is to say [^hcre 
set out the (cor(ls and fafures as thep tverc before the idteratiori]^ in a 
certain book of account kept by the governor and company of the 
Bank of England, in which said bo(»k the accounts of the owners of 
certain stock, annuities, and other ]Md)lic funds, to wit, the [state the, 
stnc.k]^ which were tlien transferable at the Bank of England, were 
then kept and entered, by [set out the edteration^ and the state of the 
account or item when so altered']^ with intent thereby then to de- 
fraud ; against the form of the statute in such case made and pro- 
vi<lcd, and against the peace of our lady the»Qucen, her crown and 
dignity, 

Fehrny. See the hist precedent. 24 & 25 Viet. c. 98, s. 5. 

Evidence. 

Prove the alteration, as stated in the indictment, and the intent as 
an/c, p. 490. 


Indictment for making a Transfer of Stock in the name of a Person 
not the Owner. 

Commencement as ante^ 482] — feloniously did wilfully make a 
transfer of a certain share and interest of and in certain stock and 
annuities stock, annuity, or other public fund") which were then 
transferable at the Bank of England, to wit, the share and interest 

of in the [state the amount and nature of the atocA;], in the 

name of one C. D., he the said C. D. not being then the true and 
lawful owner of the said share and interest of and in the stock and 
annuities, or any part thereof, with intent thereby then to defraud ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
Felony. 24 dk 25 Viet. c. 98, s. 5. See the last precedent hut one. 
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Evidence, 

Prove the transfer, as stated in the indictment, of transferable 
stock ; prove that the person in whose name it was made was not the 
true owner, and prove the intent as antc^ p, 490. 


FORGING AN ATTESTATION TO A TOWER OF ATTORNEY, ETC. 


Statute. 

24 25 Viet. r. 08, s. 4.]--*\Vhosocver forge any name, 

handwriting, or signature, imrporting to be the name, handwriting, or 
signature of a witness attesting the execution of any power of at- 
torney or other authority to transfer any share or interest of or in 
any such stock, annuity, jmblic fund, or capital stock, as is in either 
of the last two preceding sections mentioned, or to receive jiny divi- 
dend or money ])ayable in resj)ect of any such share or interest, or 
shall offer, utter, dispose of, or put off any such power of attorney or 
other authority, with any such forged name, handwriting or signature 
thereon, knowing the same to he forged, shall he guilty of felony, 
and being convicted th(n*cof shall he liable, at the discretion of the 
court, to be kept in ])cnal servitude for any term not exceeding 
seven years and not loss than three years, or to he imprisoned for 
any term not exceeding two years, with or without hard labour, and 
with or witljout solitary confinement. 

Indictment. 

Commencement as anfe^ p. 482] — feloniously did forge a certain 
name, handwriting, and signature, as and j)urporting to 1)0 the name, 

handwriting, and signature of one , as and purj)orting to be a 

witness attesting the, execution of a certain ])()wer of attorney to 
transfiir a riertain share and interest of oneM. in certain stock and 
annuities which were then transferable at the Bank of Kngland, to 

wit, [^Iicre atate, the amount and nature, of the sUndS] ; against 

the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. (2//r/ Omnt^ 
for uttering) — did utter, dis])Ose of, and })ut oil’ a certain other fi)rged 
power of attorney to transfer a certain share and interest of the 
said J, N. in certain stock and aimuities which were then transferable 

at the Bank of Fhigland, to wit* , with the name, handwriting, 

and signature of the said forged on the said last-mcntioricd 

power of attorney, as an attesting witness to the execution thereof, 
he the said J. S., at the time he so offered, uttered, disposed of, and 
put off the same, well knowing the said name and hanclwriting, pur- 
porting to be the name and handwriting of the said thereon, as 

attesting witness thereof as aforesaid, to he forg(5d ; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Felony : pencil servitude for mt more tluin seiyen nor less than three 
years., or imprisonment not exA^eeding two years^ vnth or without hard 
labour., and or without solitary co'njinement {such ccyiifinement not* 
exce.eding one month at any one time^ nor three months in any am yea/r. 
24 dk 25 Viet, c, 98, s. 53, ante, p. 482).~-24 & 25 Vkt. c. 98, 
8. 4. 
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Evidence, 

To support the first count, produce the power of attorney, and prove 
. it to be forged, and prove the transferable nature of the stock men- 
tioned in the indictment. 

To support the second count, produce the power of attorney, and 
prove it to have been forged ; prove the uttering as ante^p, 491, and 
the guilty knowledge as ante, p. 493. 


CLERKS OP THE BANK, ETC., MAKING OUT FALSE DIVIDEND 
WARRANTS. 

Statute, 

24 cfe 25 Viet, c, 98, e. 6.] — Whosoever, being a clerk, officer, or 
servant of, or other person employed or intrusted by, the governor 
and company of the Bank of England, or the governor and company 
of the Bank of Ireland, shall knowingly make out or deliver any 
dividend warrant, or warrant for payment of any annuity, interest 
or money payable at tlie Bank of England or Ireland, for a 
greater or less amount than the person on whose behalf such war- 
rant shall be made out is entitl(‘d to, with intent to defraud, shall be 
guilty of felony, and being convicted thereof sliall be liable, at the 
discretiem of the court, to be kept in penal servitude for any term 
not exceeding seven years and not less than three years, or to be 
imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement. 

hulietmcnt. 

Commencement as antc^ p. 482] — then being a clerk (“ c.lerl\ officer^ 
or servant ”) of the governor and company of the Bank of England, 
and employed and intrusted by them, feloniously did knowingly make 
out and dclivcT to one J. N. a certain diviilend warrant for a greater 
C (jr eater or less ”) amount than the said J. N. was then entitled to, to 
wit, for the sum of live huiidretl p(umds ; whereas, in truth and fact 
the said J. N. was then entitled to the sum of one hundred pounds 
only ; with intent thereby then to defraud ; against the form of the 
statute, in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. 

24 tG 25 Viet. c. 98, s. See the last precedent. 

Evidence. 

Prove that «I. S. was a clerk or servant of the Bank of England 
(see ante., p. 209) ; produce the warrant, and prove it to be the pri- 
soner’s handwriting ; show the amount of stock to which J. N. was 
entitled, and prove the intent fk directed ante^ p. 490. 


PURCHASING OR RECEIVING, ETC., FORGED B^VNK-NOTES, ETC. 


Statute, 

24 dk 26 Y^t, c. 98, «. 13.] — Whosoever, without lawful authority 
or excuse (the proof whereof shall lie on the party accused) shall 
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purchase or receive from any other person, or have in his custody or 
possession, any forged bank-note, bank bill of exchange, or bank 
post-bill, or blank bank-note, blank bank bill of exchange, or blank 
bank post-bill, knowing the same to be forged, shall be guilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for any term not ex- 
ceeding fourteen years, and notdess than tliree years, or to be impri- 
soned for any term not exceeding two years, with or without hard 
labour. 

Indictment 

Central Criminal Court, to wit : — The jurors for our ladjr the 
Queen upon their oath present, that J. S., on the first day of June, 
in the year of our Lord ^ feloniously, and without lawful autho- 

rity or excuse, had in his custody and possession purchased or re- 
veived from any person^ or had in his custody or possession ”) five forged 
bank-notes (“nwy forged Imnh-note^ hank hill of ejechange^ or hank 
post-hill^ or blank hank-note^ blank hank bill of e.ee.hnnge^ or blank 
hank posl-hilV^) i'or tlie payment of ten pounds each, the said J. S. 
then well knowing tlie said several bank-notes, and every of them to 
be forged ; against the form of tlie statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony : penal servitude for not more than fourteen and not lees 
than three, years, or imprisonment with or without luird labour^ not 
exceeding two years. 24 <0 25 Viet c. 89, s. 13. 

Evidence. 

Prove that the defendant had in his possessioTi the bank-notes set 
out in tlie indictment, or one of them ; and prove tlie notes to be forge- 
ries, as direct(Ml ante^ p. 485 et seq. The act says, “ in his possession 
or custody which, by a suhscrpient section (45, ant(\ p. 478), is in- 
terpreted to mean, in liis personal custody or possessitm, or know 
ingly and wilfully in the actual custody and jHissession of any other 
person, or knowingly and wilfully in any {iwclliiig-house or other 
building, lodging, apartment, iield, or other place, ojien or inclosed, 
whether belonging to or occupied by himself or not, ami whether it 
he had for his own use or for the use or benefit of another. See, H. v. 
Rowley.^ R. tC- li. 110. These several species of custody or posses- 
sion are by the statute t<i he deemed and taken to he his custody and 
possession within the meaning of the act; and therefore it is unne- 
cessary to describe the custody «iid possiissioii otherwise than as in 
the above precedent. As to the defendant's knowledge that the notes 
found uiion him were had, it can he proved by circumstantial evidence 
only. (<SVc ante^ p. 493.) After proof that the defendant had in his 
jiossession forged notes, the proof of lawful authority or excuse lies 
upon the defendant. 24 d; 25 Viet c. 98, s. 13. 
r 

-- ~ 

FORGING, ETC., REGISTeH OF BIRTHS, MARRIAGES, DEATHS, ETC. 


Statute. 

24 25 Viet c. 98, s. 30.] — Whosoever shall unlawfully destroy, 

deface, or injure, or cause or permit to be destroyed, defaced, or 
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•injured, any register of births, baptisms, marriages, deaths, or burials 
which now is or hereafter shall be by law authorized or required to 
be kept in England or Ireland, or any part of any such register, or 
any certified copy of any such register, or any part thereof, or shall 
forge or fraudulently alter in any such register any entry relating to 
any birth, bajitisin, marriage, death, or burial, or any part of any such 
register, or any certified copy of such register, or ot any part thereof, 
or shall knowingly and urdawfiilly insert or cause or permit to be 
inserted in any such register, or in any certified copy thereof, any 
false entry of any matter relating to any birth, baptism, marriage, 
death, or burial, or shall knowingly and unlawfully give any false 
certificate relating to any birth, baptism, marriage, death, or burial, 
or shall certify any writing to be a copy or extract from any such 
register, knowing such writing, or the part of such register whereof 
su(;h co])y or extract shall be so given, to be false in any material 
particular, or shall forge or counterfeit the seal of or belonging to 
any register office or burial board, or shall offer, utter, disi)Ose of, or 
put off any such register, entry, certified copy, certificate, or seal, 
knowing the same to be false, forged, or altered, or shall offer, utter, 
dispose of, or put off any copy of any entry in any such register, 
knowing such entry to be false, forged, or altered, shall be guilty of 
felony, and being convic.ted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for life, or for any term not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hal’d labour, and with or without solitary 
confinement. 

F^ect. 37 — .Uakhig Fa he Entries in Cojties of Registers sent to Re- 
gistrar .'^ — Whosoever shall knowingly and wilfully insert or cause or 
permit to be inserted in any copy of any register (firected or required 
by law to be transmitted to any registrar or other officer any false 
entry of any matter relating to any baptism, marriage, or Imrial, or 
shall forge or alter, or shall offer, utter, dispose of, or put off, knowing 
tlu; same to be forg(!d or altered, any copy of any register so directed 
or re(|uired to be transmitted as aforesaid, or shall knowingly and 
w’ilfully sign or verify any eoj>yof any register so directed or required 
to be transmitted as aforesaid, which copy shall be false in any part 
thereof, knowing the same to be false, or shall unlawfully destroy, 
deface, of injure, or shall for any fraudulent purpose take from its 
phu^e of deposit, or eoiiceal, any such copy of any register, shall be 
guilty of felony, and being convicted thereof shall be liable, at the 
discretion of the eoiirt, to be kept in penal servitude for life, or for 
any term not less than tliree years, or to be imj)risoned for any term 
not exceeding two years, Avith or Avithout bard labour, and with or 
without solitary confinement. 


Indictment for making a False Entry in a Marriage Register. 

Commencement as ante, 2>- 482] — feloniously and wilfully did insert 
(“ insert, or ea\ise or permit to he inserted") in a certain register of 
marriages, which was then by Ihav authorized to be kept (“ any regis- 
ter of birtfiS, baptisms, marriages, deaths or burials by lav) authorized 
to he kept, etc., or any certified copy of such register or any part 
thereof"), a certain false entry relating to a supposed marriage, and 
which said false entry is as follows : that is to say \set it out verbatim, 



Forgery. 617 

%mt}i inmndofts if necessary to explain if] ; wliereas in tnitli and in 
fact the said A. B. was not married to the said C. 1)., at the said 

church, on the said — day of , as in the said entry is falsely 

alleged and stated ; and whereas, in truth and in fact the said A. B. 
was not married to the said C. D., at the said church or elsewhere, at 
the time in the said entry mentioned, or at any other time whatso- 
ever; against the form of the statute in such -case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. (2rul Count for utteriny) — did knowingly and wilfully offer, 
utter, dispose of, and put off a copy of a certain other false entry 
relating to a certain supposed marriage, which said last-mentioned 
false entry was before then inserted in a certain register of marriages 
by law authorized to be kept, and which 4said last-mentioned false 
entry is as follows : that is to say H omQ ; whereas in truth and 
in fact [tts ahovc^. And the jurors aforesaicl, upon their oath afore- 
said, do say that the said J. S., at the time he so otfered, uttered, dis- 
posed of, and j)ut otT the said copy of the said last- mentioned false 
entry, w’ell knew the said last-mentioned false entry to be forged ; 
against tlic form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her (Town and dignity. See 
Bey. V. Sharpen 8 C. d’ F. 43G. 

A count eharyiny (hat the defendant '‘'‘felonumsly and wilfully did 
deatroip d(face^ and injure a pariah reyiaterf is not had. for duplieity : 
ami it is not nreesaary to alleye a aeienten as to sack a chary e. Bey. v. 
Bowen ^ 1 Den. C. C. 22 j 1 C. (£’ K. 501. 

Felony : penal servitude for life or for not less than three years., or 
imprisonment not ejreeediny two years, with or without hard labour, and 
with or without solitary eonfincment {such confne/nent not exeeediny 
one month at any one time, nor three months in <iny one year, 24 tH: 25 
Viet. c. 08, .s*. 5:3, ante, p. 482).-24 S 25 Viet. r. 08, 35. 

As to the foryery (f niarriayc lioences or eertijieates, see 24 <5 25 
Viet. e. 08, s. 35. 

The proviso in favour of offieiatiny ministers mahiny eorreefions of 
accidental errors in reyisters, which was enacted by the '‘list ssclion of 
the 11 6r. 4 (£• 1 W. 4, c. GG, remains in force. 

* Evidence. 

Produce the register, prove it to be kept .as stated in the indictment, 
and prove the forgery or uttering as ante, pp. 485, 401, according as 
tlie fact is alleged in the imlicdmcnt. The court will take judicial 
notice that a parisl#in the county of Stafford, or any otlier Kiiglish 
county, is in Kngland, and the indictment need not fiver that fact. 
Bey. V. Sharpe, 8 C. S F. 43G. 

It is not tlie less a “ destroying, defacing, or injuring'’ of a register, 
witliin the mefinin'g of the statute, bccausi; tlie register, when pro- 
duced in evidence, has the torn jiart pasted In, and is as legible as 
before. Bey. v. Bowen, 1 Den. C. C. 22. As to the uttering, see Bey. 
V. Heywood, 2 C. & K. 352. 

Where a false entry had been actually made in a register of births, 
etc., on the information' of the defendant, he wfis holden to he thereby 
guilty of the felony mentioned in the 43rd section of the ^ W. 4, 
c. 86 (re-enacted in the 24 & 25 Vkt. c. 98, s. 3ti), and not merely of 
the misdemeanor of making a false statement for the same purjmse, 
within the 41st section of that act. Bey. v. Mason, 2 C. & K. 622 : 
Reg. V. Dewitt, Id. 905. 
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Irulictment for Forgery at Common Law, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S. on the first day of June, in the year of our 
Lord , unlawfully, knowingly, and falsely did forge and counter- 
feit a certain writing, purporting to be , with intent thereby then 

to defraud ; to the evil example of all others in the like case offend- 
ing, and against the peace of our lady the Queen, her crown and 
dignity, [deacrihe the instrumentX Count.) And the jurors 

aforesaid, upon their oath aforesaid, do further present, that the said 
J. S. afterwards, to wit, on the day and j^ear aforesaid, unlawfully, 
falsely, and deceitfully did utter and publish as true a certain other 
false, forged, and counterfeited writing, purporting to be \descrihe the 
imlmment] with intent thereby then to defraud (lie the said J, S., at 
the said time he so uttered and published the said last-mentioned 
false, forged and counterfeited writing as aforesaid, well knowing the 
same to be false, forged and counterfeited), to the evil example of all 
others in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity. 

MMemeaiwr at common law. The forging and counterfeiting of 
any writing or the 'uttering and jmhlishiag it as true., knowing it to he ' 
forged and counterfeited., with a fraudulent intent^ is a misdemeanor at 
common law., in all cases vdLcre it has not been wade felony by statute, 
tke 2 ,/Jos/, r. C. 801 : Ji. v. Wilcox, It. It. 50. Thus, counterfeit- 
ing a letter of credit, l^tyles, 12 ; a bill {f lading, 1 Salk. 342 ; a 
debtor's discharge, It, v. Fawcett, 2 East, P. C. 802 ; a county court 
mmnwus. It. v. Collier, 5 (J. P. 100 ; a magistrate's order to a gaoler 
to discharge a prisoner, as upon bail haring been given, R. v. Harris, 

1 Mood. (J. C. 3113 ; a certificate tf the master of a. ship that the de- 
fendant had served on board the shq), and comlucted himself in a 
sober and orderly manner, the imHluc.tkyn of such certificate being ne- 
cessai'y to enable the defendant to undergo the 'voluntary examination at 
the Trinity House, as to his abitify to act as a master, Reg. v. Toshack, 

1 Den. C C. 402 ; a testimonial to character in order to obtain an ap- 
point as a schoolmaster, Reg. v. Sharnian, Dears. C. C. 285 ; a recom- 
mendation to a situation as a police constable, Reg. v. Moah, 1 Dears, 
d' J3. C. C. 550, and the like ; see. 2 East, P. C. 802, and the authorities 
there, cited — are forgeries at common law. 

Evidence. 

Prove the forgery and uttering, as directed ant^^yp. 485, 401 et seq., 
except that it must he proved that the defendant uttered the instru- 
ment as true ; to jirove that he sold or disposed of it will not sup- 
port the indietmeiit. It ha<i also been held that the mere uttering as 
true of a forged instrument, the forgery of which is indictable at 
common law, was not jwr se indictable, unless some fraud were ac- 
tually committed thereby. Reg. v. Boult, 2 C. d K. 604 : but this 
decision is expressly overruled by Reg. v. Sharman, Dears. C. C. 285, 
where it was laid down that it is an offence at common law to utter 
as true a forged instrument, tlie forgery of which is an offence at 
common law. If the forgeiy be proved, it should seem to be sufii- 
cient, for, notwithstanding some ancient authorities to the contrary, 
it does not appear to be necessary that the fraud contemplated should 
have been actually effected by the forgeiy, to render it indictable at 
common law ; the mere intent to defraud seems to be sufficient. 
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2 East^ P. C. 861, 862. See Reg, v. Hodgson^ 1 Dears, <Sc B. C. C. 3, 
ante^ p, 490. 

Where B., the prosecutor, made powders called B.’s Baking Pow- 
ders, which he sold in packets wrapped up in printed papers, and 
the defendant caused a great number of wrappers to be printed, so 
nearly resembling B.’s as to deceive p^sons of ordinary observation, 
and make them believe that they were B.’s, in which the defendant 
inclosed powders of his own, which he fraudulently sold as B.’s 
powders ; this was held not to be forgery, but obtaining money by 
false pretences. Reg. v. Smithy 1 Dears, & B, C, C. 566 : see also 
Reg, V. Closs^ ante^ p. 488. 


Indictments for Forgery in other Cases. 

With tlie assistance of the precedents already given, which ai*e 
those most generally required in practice, indictments may readily 
be framed iq)un any of the statutes on the subject of forgery, atten- 
tion being paid to the operative words in the statute creating the 
offence. 

The following is, it is believed, a folerably full list of the statutes 
relating to forgery and indictable offences connected therewith, which 
have not already been mentioned under the foregoing precedents, 
and do not find a place in other parts of this work. It is necessary, 
"'liowever, to premise that, by the stat. 24 & 25 Vlct. c. 98, s. 48 (flwte, 
j). 480), in all cases of forgery, etc. in which, by any act then in force, 
the punishment of death might, before the jiassing of 1 W. 4, c. 66, 
have been inflicted, and which are not punishable under any of the 
other provisions of 24 di 25 Vh t. c. 98, the offender sliall be liable to 
penal servitude for life or for any term not less than three years, and 
by imprisonment for any term not exceeding two years, with or with- 
out hard laboiw and with (»r without .solitary confinement. By*)?. 47 of 
the same act, whosoever .shall be convicted of any ©flence which shall 
liave been subjcctc*(l by any act to the same penaltie.s as are imposed 
])y the 5 E/I::, c. 14, for any of the offences first onurmu*atcd in that 
statute, sliall be guilty of felony, puni.shable with penal servitude, 
for any term not exceeding fourteen and not le.ss than three years, or 
])y imprisonment for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement. It is also ne- 
ce.«sary to meiitinn, that by .sect. 39 (oa/c, p. 478) of the same act 
(24 dc 25 Viet. c. 98), where any person is made puni.sliable for forging, 
etc., any instrument or writing designated by a special name or de- 
scription, which, however designated, i.s in law a will, testament, 
codicil, or testamentary writing, or a deed or bond, or a bill of ex- 
change or promissory note for the payment of money, or an indorse- 
ment or assignment of a bill or note, or an acceptance of a bill of 
exchange, or an undertaking, warrant, order, authority, or request for 
the payment of money,' within the meaning of that act, such person 
may be indicted under that act, and punished accordingly. With 
these observations, it has been thought best, in order to avoid repe- 
tition, to enumerate the existing statutes, with the punishments in 
the terms of the statutes respectively. 

1. As to records and proceedings of courts of justice. — Forging 
any record, writ, return, panel, process, rule, order, warrant, inter- 
rogatory, deposition, affidavit, affirmation, recognizance, cognovit 
actionem, or warrant of attorney, or any original document whatso- 
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ever of or belonging to any court of record, or any bill, petition, 
process, notice, rnlc, answer, pleading, interrogatory, deposition, 
affidavit, ^affirmation, report, order, or decree, or any original docu- 
ment whatsoever of or belonging to any court of equity or court of 
admiralty in England or Ireland, or any document or writing, or any' 
copy of any document or wriiSng, used or intended to be used as evi- 
dence in any court in this section mentioned ; felony, penal servitude 
for not exceeding seven years and not less than three years, or impri- 
sonmtmt not exceeding two years. 24 25 Viet. c. 98, s. 27. The 

clerk of any court, or other officer having the custody of the records 
of any court, or being the deputy of any such clerk or officer, utter- 
ing any false copy or certificate of any record, knowing the same to 
be false ; and any other person signing or certifying any copy or 
certificate of any record as such clerk, officer, or deputy, or forging 
any copy or certificate of any record, or uttering any copy or certi- 
ficate of any record having thereon any false or forged name, hand- 
writing, or signature, knowing the same to be false or forged ; or 
forging the seal of any court of record, or forging or fraudulently 
altering any process of any court other than such courts as in the 
last preceding section mentioned ; or serving or enforcing any forged 
j)roceHH of any court whatsoever, knowing the same to be forged ; or 
chdivering to any ])crson any paper falsely purporting to be any such 
process, or a copy thereof, or to be any Judgment, decree, or order of 
any court of law or equity, or a copy thereof, knowing the same to^ 
bo false ; or acting or professing to act under any such false process, 
knowing tlu! same to be false ; felony, penal servitude for not ex- 
ceeding seven years, and not less than three years, or imprisonment 
not exceeding two years. Id. s. 28. Forging any instrunuiiit, whether 
written or printed, or ])artlv written and partly ])rinted, which is or 
shall 1)0 made evidence by any act j)assed or to be passed, and for 
which offi'iice no punishment is herein provided ; felony, penal servi- 
tude ffir m>t exceeding seven years and not less than^hrec years, or 
imprisonment not. exceeding two years. Id. it, 29. Forging rolls or 
copies thereof, relating to any copyhold or customary estate ; felony, 
penal servitude for life or for not less than three years, or imprison- 
ment not exceeding two years. Id. a. 30. Forging any memorial, 
affidavit, affirmation, entry, certificate, indorsement, document, or 
writing, made or issued under the jirovisions of any act passed or 
hereafter to be passed for or relating to the registry of deeds ; or 
forging or counterfeiting the seal of any office for the registry of 
deeds, or any stamp or iinjircssion of any such seal ; or forging the 
signature of any person to any such memorial, etc., which shall be 
required or directed to be signed by or by virtue of any act passed 
or to be passed ; felony, ]ienal servitude not exceeding fourteen years 
and not less than three years, or imprisonment not exceeding two 
years. Jd. s. 31. Forging any summons, conviction, order, or war- 
rant of any justice of the peace, or any recognizance purporting to 
have been entered into before any justice of the peace, or other 
officer authorized to ttike the same, or any examination, deposition, 
affidavit, affirmation, or solemn declai>tion, taken or made before any 
justice ofi^the peace ; felony, penal servitude for three years, or im- 
prisonment not exceeding two years. Id. s. 32. Forging the seal, 
stamp, or signature of any certificate, official or public document, or 
document or proceeding of any corporation or joint-stock or other 
company, or of any certified copy of any document, by^e-law, entry 
in any register or other book, or other proceeding, receivable in evi- 
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dence, or tendering in evidence any such certificate, etc., with a false 
or counterfeit seal, stamp, or signature thereto, knowing the same to 
be false and counterfeit : or forging the signature of any judge [of 
any of the superior courts of equity or qommon law] to any order, 
decree, certificate, or other judicial or official document, or tendering 
in evidence any order, etc., with a false or counterfeit signature of 
any such judge thereto, knowing the same to be false or counterfeit : 
or printing any copy of any private act, or of the journals of cither 
house of parliament, which shall falsely purport to have been printed 
by the printers to the crown or to cither house of parliament, or ten- 
dering in evidence any such copy, knowing that the same was not 
printed by the person by whom it j)urports to have been j)rinted ; 
felony, transportation for seven years, or imprisonment for not more 
than three years, nor less than one year, with hard labour. 8 ti* 9 
Vivt. c. 113, s. 4. Forging the signature of any commissioner or 
I'egistrar, or of the accountant, master, or other officer of the court of 
Bankruptcy, or forging or counterfeiting the seal qf the court, or 
knowingly concurring in using any such forged or counterfidt signa- 
ture or seal, for the purpose of authenticating any such proceeding or 
document ; or tendering in evidence any such proceeding or docu- 
ment, with a false or counterfeit signature of any such commissioner, 
etc., or a false or courrterfeit seal of the court, subscribed or attached 
thereto, knowing tlie same signature or seal to be false or counter- 
feit ; felony, punishable as under 8 <£• 9 Viet. c. 113, «. 4 ; \2 <& 13 
Viet. c. lOf), 8. 273. Forging the signature or official seal of any 
commissioner, judge, etc., or other person authorized to administer 
oaths under the “ Admiralty Court Act, 1854 felony, punishable as 
under 8 <0 9 Viet. c. 113, «. 4 ; 17 18 Viet. c. 78, s. 10. Certifying 

as true any false copy of or extract from any of the records in the 
public record office ; felony, transportation for life or not less than 
seven years, or imprisonment not exceeding four years. 1 Viet. c. 94, 
88. 19, 20. Uttering a false certificate of a previous conviction ; 
felony, transportation or imprisonment, and whipping. 7 (& 8 G. 4, 
e. 28, 8. 11. Forging or uttering a forged certificate, etc., of a chief 
justice, clerk of assize, or clerk of the peace, given under 11 12 

V^ief. c. 7H ; folony, transportation^ for any term not exceeding ten 
years, or imprisonment not exceeding three years. Id. s. G (ante, p. 
1G3). Forging the seal, stamp, or signature of any document in this 
act mentioned or referred to (i. e. foreign and colonial acts of state, 
and judgments, decrees, orders, and other judicial proceedings of any 
court of justice in any foreign state or British colony, and afiidavits, 
pleadings, and other legal^ocuments filed or deposited in any such 
court, 8. 7 ; apothecaries’ cCTtificatcs, 8. 8 ; registers of British vessels, 
and certificates of registry, h. 12 ; certified copies of records of a 
previous conviction or acquittal, 8. 13 ; examined or certified copies 
of public documents admissible in evidence on production from the 
proper custody, 8 . 14) ; felony, transportation for seven years, or im- 
prisonment not exceeding three years. 14 dc 15 Viet. c. 99, s. 17. 
Forging the seal or any process of the county court, or serving or 
enforcing any such forged process, knowing it to be forged, or deli- 
vering or causing to be delivefred to any person any paper falsely 
pui-porting to be any summons or other process of the said court, or 
acting or professing to act under any false colour or pretence of the 
process of the said court ; felony, 9 10 Viet. c. 95, 8. 57. See Meg. 

V. Evam^ 1 Dears, d B. C. C. 236 : Reg. v. Castle^ Id. 363 : Reg. v, 
Richmond^ 1 Bell^ C. C. 142 : and 8ee 24 & 25 Viet. c. 98, s. 28, supra. 
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2. As to the revenue, etc.— Forging the stamps on paper, etc., 
playing-cards, gold and silver plates, newspapers, etc. ; felony, trans- 
portation for life or not less than seven years, or imprisonment for not 
less than three years. 52 G. 3, c. 143, 7, 8 ; 56 Q, 3, c. 184, s. 7 ; 

55 a 3, c. 185, 88. 6, 7 ; 6 G. 4, c. 116 ; 4 db 5 Viet. c. 58, 8. 1. See 
M. V. Ogden^ 6 C. (b P. 631 : R. v. Hope., 1 Mood. C. C. 396. Forging 
debentures or certificates for payment or return of money required 
by statutes relating to the customs or excise ; felony, death ; 52 G. 
3, c. 143, 8. 10 ; or the name or handwriting of any receiver-general 
or comptroller-general of the cirstoms or their agents, to any draft, 
etc., for receiving money.at .the Bank of England on account of the 
receiver- general ; felony, transportation for life. 16 db 17 Viet. c. 107, 
8. 28. Forging any debenture issued under any lawful authority 
whatever, eitlier within her majesty’s dominions or elsewhere ; fe- 
lony, penal servitude not exceeding fourteen and not less than three 
years, or imprisonment not exceeding two years. 24 db 25 Viet. c. 98, 
8. 26. Forging^East India bonds ; felony, penal servitude for life or 
not less than three years, or imprisonment not exceeding two years. 
Id. 8. 7. Forging excise permits ; misdemeanor, transportation for 
seven years, or fine, and imprisonment. 2 W. 4, c. 16, ss, 3, 4. 
Knowingly having pos.session of forged dies, or stamps resembling 
dies, or stamps used to denote any stamp duty ; felony, transporta- 
tion for life or not less than seven years, or imprisonment for not 
more than four nor less than two years. 3 ib 4 W. 4, e. 97, 8. 12. 
Fraudulently writing any matter liable to stamp duty on an old 
stamp ; felony, transportation for seven years. 12 3, c. 48. Coun- 
terfeiting, etc., stamps on paper, etc., in respect whereof any excise 
duty is imposed ; .£10(X) fine. 2 tb 3 Viet. c. 23, s. 42. Forging re- 
gisters, certificates, transfers of annuities, etc., granted by the com- 
missioners for the reduction of the national debt ; felony, death. 
10 G. 4, c. 24, s. 41. See also 2 cb 3 W. 4, c. 59, s. 19. Forging the 
stamp on linens, calicoes, stufts ; felony, death. 10 A. c. 19, 8. 97 ; 
13 G. 3, c. 56, 8, 5. See 52 G. 3, c. 142, 8. 1. Forging the stamp on 
cambrics, etc. ; felony, death. 4 G^. 3, o. 87. Forging the hand- 
writing of tlie receiver-general of the post-office or his agents, to 
any draft, etc., for money, or any ^uch draft, etc. ; felony, transporta- 
tion for life or not less than seven years, or imprisonment for not 
more than four years. 7 IF. 4 1 Viet. c. 36, ss, 33, 41. Forging or 

fraudulently using plates or dies used for marking postage ; felony, 
transportation for life or not less than seven years, or imprisonment 
for not more than four nor less than two years. 3 db 4 Viet. c. 96, 
8. 22 ; see also ss. 29^ 30. Forging stage-^rriage plates or licences ; 
misdemeanor, fine and imprisonment. 2 a 3 W. 4, c. 120, ss. 10, 32, 
33 ; 1 ib 2 Viet. e. 79, s. 12. Forging a hawker’s licence ; three 
hundred pounds fine. 50 G. 3, c. 41, s. 18. Forging declarations of 
return of insurance ; felony, transportation for seven years. 54 G. 3, 
c. 133, a. 10. 

3. As to public offices, — Forging the name of the registrar of the 
High Court (ff Admiiwity, or the Bank receipts for suitors’ money ; 
felony. 53 (r. B, c. 151. s. 12. Forging the hand of the accountant- 
general or any other officer of the High Court of Chancery, in Eng- 
land or Ireland, or of any judge or officer of the Landed Estates 
Court in Ireland, or of any officer of any court in England or Ire- 
land, or of any cashier or other officer or clerk of the Bank of 
England or Ireland, to anjr certificate, report, entry, indorsement, 
declaration of trust, note, direction, authority, instrument or writing ; 
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felony, penal sei-vitude not exceeding fourteen and not less than three 
years, or imprisonment not exceeding two years ; 24<fe 25 Viet, c. 98, 
8, 33 ; or of the cashier of the Bank, to any instrument relating to 
suitors’ money ; felony^ death. 12 G. 1, e. 32, s. 9. Forging the hand 
of the accountant-general of the Exchequer ; felony, death. 1 G. 3, 
c. 35. Forging the handwriting of the receiver-general of the Excise, 
or the excise comptroller of cash, or other person duly authorized, to 
any draft, etc., upon the Bank of England ; felony, death. 7 8 Cr. 4, 

c. 53, 8. 56. Forging the handwriting of the receiver-general of the 
stamp duties, or of his clerks or of the commissioners of stamps, to 
any draft, etc., upon the Bank ; felony, death. 46 G. 3, c. 76, s. 9. 
Forging the handwriting of the treasurer, or other signing or vouching 
officer of the navy, to any paper whereby her Majesty’s naval treasure 
may be paid or disposeii of. Sec I G. 1, st. 2, e. 25, s. 6. Forging the 
handwTiting of the treasurer of the Ordnance, etc., to any draft, etc., 
on the Bank ; felony, death. 46 G. 4, e, 45, a. (i. Forging the hand- 
writing of the receiver- general of the post-office, etc., to any draft, etc., 
on the Bank ; felony, death. 43 G. 3, e, 83, 8. 9 ; 47 G. 3, st. 2, 

r. 59, 8. 3. Forging the name or handwriting of the lords -of the 
Treasury, or commissioners of Woods and Forests, to any power of 
attorney for the sale of stock, draft, etc. ; felony. 10 G. 4, c. 50, 

s. 124. Forging the marking or handwriting of the receiver-general 

of the prehnes upon any writ of covenant ; felony, death. 52 G. 3, 
c. 143, 8. 5. Forging any contracts, certificates, receipts, etc., relating 
to the redemption of the land-tax ; felony, death. 52 G. 3, c. 143, «. 6. 
Forging any declaration, warrant, order, or other instrument, or any 
affidavit or affirmation required to be made by the commissioners for 
the reduction of the national debt, or any certificate or order of their 
officers, etc. ; felony, death. 2 3 W. 4, c. 59, 8. 19. Forging any 

^ certificate of a receipt given to or by the commissioners for relief 

* to the West India Islands ; 2 cfe 3 W. 4, c. 125, s. 64 ; or to or by 
the commissioners for relief to the Island of Dominica ; 5 6 IF. 4, 

c. 51, s. 5 ; felony, death. Forging any receipts for compensation 
money to slave-owners ; felony, death. 5 efi 6 W, 4, c. 45, s, 12. 

4. As to officers in the navy and army. — Forging any ticket, pay- 
list, extract from the ship’s books, certificate, inspector’s cheque, or 
any letter of attorney, assignment, or authority, in order to obtain any 
wages, pay, prize-money, etc., due or supposed to be due, for the 
services of any naval officer, seaman, or marine ; or any purser’s certi- 
ficate to, or other app^val of, a bill of exchange, required by this act ; 
or any receipt for wages, in respect of services on board any of her 
Majesty’s ships ; or the n^me or handwriting of any officer of the 
navy or marines to any receipt for half-pay, of any widow to any 
receipt fora pension, or of any person to any receipt for' an allowance 
from the compassionate fund ; felony, transportation for life or not less 
than seven years, or imprisonment for not more than four nor less than 
two years. 11 G. 4 1 IF. 4, c. 20, s. 83. Forging any extract 

from any register of baptisn^or burial, or certificate tliereof, to sustain 
claim to wages, pay, prize-money, etc., due for the services of any 
officer, seaman or marine in the navy, or half-pay, pension, etc., etc. ; 
felony, transportation for fourteen or not less than seven years, or 
imprisonment for not more than three years nor less than one year. 
Id. 8. 86. Forging the name or handwriting of any officer, soldier, 
etc., in the array, or of any officer or sergeant at Chelsea Hospital, as 
to the payment of pensions, wages, pay, etc., or any letter of attorney, 
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bill, ticket, order, certificate, voucher, receipt, will, etc.,' concerning 
the payment or obtaining of any pension, etc. ; felony, transportation, 

7 G. 4, c. 16, 8. 38. See Reg. v. PHngle, 2 Mood. C. C. 127 : d C. 

F. 408. 

6. As to public trade.— Forging Mediterranean passes ; felony, 
death. 4 G. 2, c. 1 8, s. 4. As to forgeries on the London and Royal 
Exchange Jnsiirancc Companies, aeeiS G. 1, c. 18, a. 13 ; the Globe 
Insurance, 30 G. 3, c. 83, «. 22 ; the English Linen Company, 4 G. 3, 
€. 37, 8. 15 ; the liritish Society for extending the Fisheries, etc., 26 

G. 3, c. 106, 8. 26 ; the Rritish Plate Glass Manufactory, 13 G. 3, e. 

38, s. 28 ; 38 G. 3, c. 17, 8. 23. (There are very many other statutes 
with respect to forgeries upon particular companies, to which it is 
unnecessary to refer, inasmuch as it will be found that .all such for- 
geries are punishable under some section or sections of the general 
act, 24 25 Viet. c. 98.) 

Forging a shipping licence ; penalty, 500/. 47 G. 3, sess. 2, c. 66,, 
8. 26. Forging any register-book, certificate of survey, certificate of 
registry, declaration of ownership, bill of sale, instrument of mortgage, 
certificate of mortgage or sale, or any entry or indorsement required 
by the second part of the “Merchant Shipping Act, 1854,” to be 
made on any of the above documents ; felony. 17 rf; 18 Vlvt. e. 104, 
8. 101. Forging a master’s certificate or report of the service, quali- 
fications, conduct, or character of any seaman, etc. ; misdemeanor. 
Jd. 8. 176; 8ee Reg. v. Wilson^ 1 Dears, d: D. C. C. 559. Forging 
quarantine certificates ; felony. • 6 G. 4, c. 78, s. 25. Forging cer- 
tificates, etc., mentioned in the act for the abolition of the slave- 
tnide ; felony. 6 G. 4, c. 78, s. 24. Forging (»r counterfeiting any 
die for marking gold or silver wares, or marking such wares with a 
forged die, or forging the mark of .any such die, or transposing or 
removing the marks, or cutting or severing the m.arks with intent to 
affix them on otlnu' w.ares, or affixing any mark cut from other wares,* 
or fr.audulently using genuine di<'<s ; felony, transportation for not 
more th.an fourteen nor less than seven years, or imprisonment with 
or without hard labour, not exceeding three years. 7 8 Viet. c. 22, 

8. 2. Forging alehouse certificjites ; misdemeanor, 3 G. 4, c. 77, 8. 2. 
Se^- Reg. v. Ingham^ 29 \j. J., M. C. 18. 

To imike or have any frame, etc., having therein any words, etc., 
peculiar to and ai)pearing in the substance of any paper provided or 
to be provided or used for exchequer bills or exchequer bonds or 
exchequer debentures, or any macliincry fojL working any threads 
into the substance of any paper, or any such*iread, and intended to 
imitate such words, etc., or any plate pe 9 uliarly employed for print- 
ing such exchequer bills, etc., or any die or seal peculiarly used for 
preparing any such plate, or for sealing such exchequer bills, 
etc., or any plate, die or seal intended to imitate any such 
plate, die or seal as aforesaid ; felony, penal servitude for seven 
years and not less than three years, or imprisonment not ex- 
ceeding two ye.ars. 24 25 Viet. c. 98, s, 9. To make or have 

any paper in the substance of which fhall appear any words, etc., 
threads, etc., peculiar to and appearing in the substance of any paper 
provided or to be provided or used for such exchequer bills, bonds 
or debentures, or any part of such words, letters, figures, marks, 
lines, threads, or other devices, and intended to imitate the same ; or 
taking any impression of any such plate, die, or seal as in the last 
preceaing section mentioned ; felony, penal servitude not exceeding 
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seven years and not less than three years, or imprisonment not ex- 
ceeding two years. Id. s. 10. To purchase or receive, or knowingly 
have any paper manufactured and provided by or under the direc- 
tions of the commissioners of inland revenue or commissioners of 
the treasury, for the purpose of being use»l as exchequer bills or ex- 
chequer bonds or exchequer debentures, before such i)aper shall have 
been duly stamped, signed, and issued for public use, or any such 
plate, die or seal as in the last two preceding sections mentioned ; 
misdemeanor, imprisonment not exceeding three years. Id. s. 11. 

6. As to the instruments of forging. — To make or have any frame, 
etc., for the making of paper, with the words “ Hank of England” or 
“Bank of Ireland” visible on the substance, or to make jiaper with 
curved or waving bar or wire lines, etc., or to make, etc., or sell, 
etc., sucli paper, etc. ; felony, penal servitude not exceeding fourteen 
years, and not less than three years, or imprisonment m)t exceeding 
two years. Id.s. 14. 1.0.) To engrave on any jilatc, etc., any 

bank-note, etc., or blank bank-note, bill, etc., or use and have posses- 
sion of such plate, etc., or utter, or have ]»aper upon which a blank 
bank-note, etc., shall be printed ; felony, subject to the same punish- 
ment. Jd. s. lb. To engrave on any plate, etc., any word, number, 
figure, character, or ornament, resembling any jiart of a bank-note, 
etc., or use or have such jilate, etc., or utter or have any paper on 
which there shall he an impression of any word, et(‘.. ; felony, sub- 
ject to the same punishment. Jd. s. 17. To make, use, or have pos- 
session of any frame, etc., for the making of paper, with the name 
or firm of any person or ])ersons, body (torporate, or company carry- 
ing on business as bankers, appearing on the substance ; or to 
make, sell, etc., or have ])ossession of such paper ; felony, siiliject to 
the same punishment. Jd. a. 18. Sae Jleij. v. Keith, Deans. C, C. 
480. To engrave plates, etc., for foreign bills or notes, or use or 
have such plates, or utter any paper on which any part of such bill, 
etc., may be printed ; felony, subject to the like*, punishment. Id. 
s. 10. Ji. V. Warslanter, 1 Mood. 0. C. 4G0 : Ji. v. Jlarrls, 7 
a d P. 41G, 420 : Peg. v. J/atwon, 2 Afood. C. C. 77 : 0 C. d P. 11. 
As to the instruments for forging stamps, etc., sec ii d 4 W. 4, c. 97, 
s. 12 ; and Reg. v. AUday, 8 C. d I*. 13b. 

All these statutes, with very few exceptions, make the uttering of 
these forged instruments respectively, knowing them to be forged, 
equally penal with forging them. 


Sect. 8. 

FALSE PERSONATION. 


PERSONATING SEAMEN, SOLDIERS, ETC. 

Statutes, 

11 (7. 4 cfc 1 W. 4, c. 20, 8. 84 — Personating Seamen, efc.] — Enacts, 
that if any person shall falsely and deceitfully personate any com- 
mission, warrant, or petty officer, or seaman, or commission or non- 
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commisBioned officer of marines, or marine, or the wife, widow or 
relation, or the executor, administrator, or creditor of any such officer, 
seaman, or marine, or any person entitled to any allowance from the 
compassionate fund of the navy, in order to receive any wages, pay, 
half-pay, prize-money, bounty-money, pension, or any part thereof, 
gratuity, or other allowance for money due or payable, or supposed 
to be due or payable to any such officer, seaman, or marine, or any 
allowance to any person from the said compassionate fund, with in- 
tent to defraud any person whomsoever, every such offender shall be 
guilty of felony, and being convicted thereof shall be liable, at 
the discretion of the court, to be transported beyond the seas for 
life or for any term not less than seven years, or to be imprisoned 
for any term not exceeding four years nor less than two years. 

Sect. 88 — Accessories — Place and Mode of Imprisonment .'] — In 
(ivery case of every offence made felony by this act, every principal 
in the second degree, and every accessory before the fact, shall be * 
punishable in tlic same manner as the principal in the first degree is 
by this act punishable., and cverjr accessory after the fact to any such 
felony shall, on conviction, be liable to be imprisoned for any term 
not exceeding two years ; and where any person sluill be convicted 
of any offence )mnishal)le under this act, for wliich imjirisonment 
shall or may be awarded, it shall be lawful for the court to sentence 
the offender to be imprisoned, with or without hard labour, in the 
common gaol or house of correction, and also to direct that the of- 
fender shall be kept in solitary confinement, for the whole or any 
])ortion or portions of such imprisonment, as to the court in its dis- 
cretion shall seem meet. See 7 W. 4 1 Viet. c. HO, .s*. 5. 

7 G. 4, c. l(i, s. 38 — Personating Soldiers^ — If any person shall 

willingly and knowingly personate or falsely assume the name or 
character, or procure any other to personate or falsely assume the 
name or character of any officer, non-commissioned officer, soldier, 
or other person entitled or supposed to be entitled to any pension, 
wages, pay, grant, or other allowance of money, prize-money, or re- 
lief, due or jiayable, or supposed to be due or payable, for or on 
account of any service done or supposed to bo done by any such 
officer, non-commissioned officer, soldier, or other person as afore- 
said, in his majesty’s army or other military service, or shall per- 
sonate or falsely assume the name or character of the executor or 
administrator, wife, relation, or creditor, of any such officer, non- 
commissioned officer, soldier, or other person as aforesaid, in order 
fraudulently to receive any pension, wages, pay, grant, or other 
allowance of money, prizc;money, or relief due or payable, or sup- 
posed to be due or payable, for or on account of any services done, 
or supposed to be done by any such officer, non-commissioned officer, 
soldier, or other person as aforesaid, every such person so offending, 
being thereof lawfully convicted, shall i)e and is hereby declared 
and adjudged to be guilty of felony, and shall and may be transported 
for life, or for such term of years as the court shall adjudge. 

9 <£• 10 Viet. c. 24, s. 1.] — Ante^p. 368. 

21 d 22 Vkt. c. 3, 8. 2.] — Ante^ p, 265. 
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hvlictinent for personating a Seaman. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of August, in the 
year of our Lord , feloniously did falsely and deceitfully per- 
sonate one J. N., a seaman comniissimi^ warranty or pettg 

officer or seaman^ m' commission or non-commissioned officer of marines 
or marine^ or the loife, vndow^ or relation, or executor, culministrator or 
creditor of any such officer, seamaii, or marine, or any person entitled 
to any allovxmve from the romj)aM8ionnte fund of the navy''), in order 
to receive certain wages v'oges, jmy, half-i)ay, prize-money, 

bounty -money, jtension, or any part thereof, (jrahiity, or other alloioance 
for money") then and there due and payable due or payable, or 
supposed to be due or payable") to the said J. N., with intent thereby 
then to defraud the said J. N. any person irhom soever") ; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. Add a 
second count, similar to the jirst, substituting the words “ supposed to 
be due and payable the words ‘‘due and ]>ayablc.” 

Fe.bmy : penal servitude for life or for not less than three years, or 
imprisonment not exceeding four years, with or 'without hard labour, and 
with or without solitary conjinernent, 11 G. 4 1 W. 4, c. 20, s. 88 ; 

0 (f; 10 Viet. c. 24, s. 1 {ante, p. 368) ; 20 & 21 Viet. c. 3 (ante,p. 
265); such conjinernent not exceeding one month at anyone time, nor 
three months in any one year. 7 W. 4 c£r 1 Viet. c. 90, s. 5. 

In indictments for the persomitimi of soldiers, etc., the intent may be 
laid to defraud “ the L(uxls and others, Commissioners of the Royal 
Hospital for soldiers at Chelsea, in the county of Middlesex." 7 G. 4, 
V. 16, s. 31. 

This offence is not triable at any quarter sessions. 5 6 Viet. c. 

38, s. 1 (^ante, p. 93). 

Evidence. 

Prove that J. N. was a seaman on board the ship mentioned, and 
that the wages attcmi)ted to be obtained were due and payable to 
him, or, under the second count, that they might })0 supposed to be 
due and j)ayal)le to him. Hee U. v. Brown, 2 East, P. C. 1007 ; R. v. 
Tannet, li. d; R. 351. Prove that the defendant personated or as- 
sumed the name and character of J. N. The ollence will be com- 
plete, though the j)er.sonatcd seaman be dead ; R. v. Martin, R. d: R. 
324 ; and even though the wages have been paid. R. v. Cramp, Id. 
327. So, upon an indictment on the 7 G. 4, c. KJ, s. 38, for forging 
the name of a person to a letter of attorney, for the receipt of a pen- 
sion “supposed to be due” to .such per.son, it was held that the 
defendant was rightly convicted, although it appeared that no such 
pension was actually existing. Reg. v. P'Angle, 2 Mood, C. C. 127. 

The offence of personating is not confine<l to the person only who 
personates the seaman ; all persons wdio aid and abet in the ofience 
are principals, R. v. Potts, R. d R. 353. 


PERSONATING OWNERS OF STOCK, ETC. 

Statute. 

24 & 25 Viet. c. 98, s. 3.] — Whosoever shall falsely and deceitfully 
personate any owner of any share or interest of or in any stock, 
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annuity, or other public fund, which now is or hereafter may be 
transferable at the Bank of England or at the Bank of Ireland, or. 
any owner of any sliare or interest of or in the capital stock of any 
body corporate, company, or society, which now is or hereafter may 
be established by charter, or by, under, or by virtue of any act of 
parliament, or any owner of any dividend or money payable in re- 
spect of any sucli share or interest as aforesaid, and shall thereby 
transfer or endeavour to transfer any share or interest belonging to 

any such own'er, or thereby endeavour to receive any money due to 
any such owner, as if sucli offender were the true and lawful owner, 
shall be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be kept in penal servitude 
for life or fbr any term not less than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour, 
and with or without solitary oonfinement. 

Indictment. 

Commencement as n.nte^ 2^^ — feloniously did falsely and deceit- 

fully personate one J. N., the said .1. N. then being the owner of a 
certain share and interest in certain stock and annuities, which were 
then transferable at the Bank of England, to wit [state the amount 
and nature of the sloc1S\ ; and that the said d. S. tliereby did then 
transfer (“ transfer or endearour to transfer'') the said share and inte- 
rest of tlie said .1, N. in the said stock and annuities, as if he the 
said J. S. were then the lawdul owner thereof ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the (hu^en, her crown and dignity. 

Felony : ‘24 ^0 25 Viet, c, OH, s. d : j)enal sercitade for life or not less 
than three years^ or imjirisonment not cjrcecdiny two years^ with or with- 
out hard lahoni\ and nv'th or vHthont solitary confinement (such confine- 
ment not e.rceedi ny one month at any one. time, mtr three, months in any one 
year, 24 <0 25 Viet. c. 1)8, s. 53, ante, p. 482). — 24 <C* 25 Viet. c. 98, s. 3. 

IViis ofi'ence is not triable at any (luarter sessions. 5 c0 0 Viet. c. 38, 
s. 1 (ante, 2 ). 93). 

Evidence. 

I’rove the personation and the transfer, as stated in the indictment. 


TERSONATING BAIL, ETC. 


Statute. 

24 d? 25 T7c/. c. 98, s. 34.] — Whosoever, without lawful authority 
or excuse (the proof whereof shall lie on the party i^ccused), shall, 
in the name of any other person, acknowledge any recognizance or 
bail, or any cognovit actionem, or judgment, or any deed or other in- 
strument, before any court, judge, or other person laAvfully authorized 
in that behalf, shall be guilty of felony, and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal ser- 
vitude for any term not exceeding seven years and not less than 
three years, or to be imprisoned for any terra not exceeding two 
years, with or without hard labour, and with or without solitary con- 
tinement. 
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Indictment, 

Commencement as ante^ p, 526] — feloniously did, without lawful 
authority or excuse, before the honourable Sir Samuel Martin, kniglit, 
one of the barons of her Majesty’s court of Exchequer at West- 
minster (the said Sir Samuel Martin, knight, then being lawfully au- 
thorized in' that behalf)j acknowledge a certain recognizance of bail 
in tjie name of J. N., in a certain cause tiien depending in the said 
court, wherein A. B. was plaintiff and C. D. defendant ; against the 
form of the statute in* such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Felony : pemd servitude for not exceeding seven and not less than 
three years^ or hnjjrisomnent for not more than two ycars^ toith or without 
hard labour^ and with or without solitary confinement {such confinement 
not exceeding one month at any one timCy nor three months in any one 
year^ 24 cfe 25 Viet, c. 98, s, 53, ante, p. 482). — 24 ci; 25 • Viet, c. 98, 
s. 34. 

Evidence, 

Prove the pendency of the action by producing the writ, or if it 
liave been returned, by an examined copy. Prove tliat J. S. became 
bail in the name of J. N. by producing the bail-piece, and the iden- 
tity of J. S. as the person who became bail. The proof of lawful 
authority or excuse to do the act lies on the defendant. 

As to personation of voters at parliamentary and municipal elec- 
tions^ see 2 W. 4, c, 45, 8. 58 ; 5 <j& 6 W, 4, c. 76, s. 34 ; 6 7 Viet, 

c. 18, 88. 84, 86-89 : Reg. v. Thompson., 2 M. & Rob. 355 : Reg. v. 
Bent, 1 Den. C. C. 157 ; 2 C. K. 179 : Reg. v. IJaslam, 1 Dm, 
a a 73 : Reg. v. Goodman, 1 F. db F. 502. 
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CHAPTER 11. 


OFFENX’ES AGAINST THE PERSONS OP INDIVIDUALS. 


Sect. 1. Murder. 

2. Manslaughter. 

Assault., Battery., Wourul- 
ing^ etc. 

4. False Imprisonment. 

5. Abduction. 


Sect. 6. Rape^ etc. 

7. Attempts to procure 

A bortion. 

8. Concealing the Birth of 

Children. 

9. Sodomy. 


Sect. 1. 

M u u D E It. 


Statute. 

24 <£* 25 Viet. c. 100, s. 1.] — AVhosocvcr shall be convicted of 
murder shall sulfer death as a felon. 

Sect. 2 — Sentence for Murder .'] — Upon every conviction for murder 
the court shall pronounce sentence of death, and the same may be 
carried into execution, and all other proceedings upon such sentence 
and in respect thereof may be had and taken, in the same manner in 
all respects as sentence of death might have been pronounced and 
carried into execution, and all other proceedings thereupon and in 
respect thereof might have been had and taken, before the passing 
of this act, upon a conviction for any other felony for which the pri- 
soner niiglit have been sentenced to sutler death as a felon. 

4 G. 4, r. 48, s. 1 — Judgment of Death may he recorded .] — Whereas 
it is expedient that in all cases of felony, not within the benefit of 
clergy, except murder, the court before wliich the otlender or offenders 
shall be convicted shall be authorized to abstain from pronouncing 
judgment of death, whenever such cojirt shall be of opinion that, under 
the particular circumstances of any case, the offender or offenders is or 
are a fit and proper subjeqt, or fit and proper subjects to be recom- 
mended for the royal mercy : be it therefore enacted that from and 
after the passing of this act, whenever any person sliall be convicted 
of any felony, except murder, and shall by law be excluded the benefit 
of clergy in respect thereof, and the court before which such offender 
shall be convicted shall be of opinion that, under the particular cir- 
cumstances of the case, such offender is a fit and proper subject to be 
recommended for the royal mercy, it shall and may be lawful for such 
court, if it shall think nt so to do, to direct the proper officer, then 
being present in court, to require and ask, whereupon such officer 
shall require and ask if such offender hath, or knoweth an^hing to 
say why judgment of death should not be recorded against siich 
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offender ; and in case such offender shall not allege any matter or thing 
sufficient in law to arrest or bar such judgment, the court shall and 
may, and is hereby authorized to abstain from pronouncing judgment 
of death upon such offender, and instead of pronouncing such judg- 
ment, to order the same to be entered on record, and thereupon such 
proper officer as aforesaid shall, and may, and is hereby authorized to 
enter judgment of death on record against such offender, in the usual 
and accustomed form, and in such and the same manner as is now 
used, and as if judgment of death had actually been pronounced in 
open court against such offender, by the court before which such 
offender shall have been convicted. 

24 S 25 Vht. c. 100, s. 3.] — The body of every person executed 
for murder shall be buried within the precincts of the prison in which 
he shall have been last confined after conviction, and the sentence of 
the court shall so direct. 

Sect. 6 — Form of Lifllrtmcnt.'] — Tn any indictment for murder or 
manslaughter, or for being an accessory to any murder or man- 
slaughter, it shall not be necessary to set forth the manner in which 
or the means by which the death of the deceased was caused, but it 
shall be sufficient in any indictment for murder to charge that the 
defendant did feloniously, wilfully, and of his malice aforethought 
kill and murder the deceased ; and it shall be sufficient in any indict- 
ment for manslaughter to charge that the defendant did feloniously 
kill and slay the deceased ; and it shall be sufficient in any indict- 
ment against any accessory to any murder or manslaughter to charge 
tlie principal wdth the murder or manslaughter (as the case may be) 
in the manner hereinbefore specified, and then to charge the defendant 
as an accessory in the manner heretofore used and accustomed. 

Sect 8 — Pftit Treamn to he treated as Murder .'] — Kvery offence 
which before the comraencement of the act of the ninth year of King 
George the Fourtli, chapter thirty-one, M'ould have amounted to petit 
treason, shall be deemed to be murder only, and no greater offence ; 
and all ]»crsons guilty in resjiect thereof, wliether as principals or as 
accessories, sliall be dealt with, indicted, tried, and punished as prin- 
cipals an^ accessories in murder. 

Sect. 9 — Venup.] — Where any murder or manslauglitcr shall be 
committed on land out of the United Kingdom, whether within the 
Queen’s dominions or witlumt, and whether the person killed were a 
subject of her Majesty or not, every olfence committed by any sub- 
ject of her Majesty, in respect of any such case, whether the same 
shall amount to the oftence of murder or of manslaughter, or of being 
accessory to murder or manslaughter, may be dealt with, incpiired of, 
tried, determined, and punished in any county or place in England 
or Ireland in which such person shall be apprehended or be in cus- 
tody, in the same manner in all respects as if such offence had been 
actually committed in that county or place ; provided that nothing 
herein contained shall prevent any person from being tried in any 
place out of England or Ireland for any murder or manslaughter 
committed out of Pmgland or Ireland, in the same manner as such 
person might have been tried before the passing of this act. 

Sect 10.]— Where any person, being feloniously stricken, poisoned, 
A A 2 
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or otherwise hurt upon the sea, or at any place out of England or 
Ireland, shall die of such stroke, poisoning, or hurt in England or 
Ireland, or, being feloniously stricken, poisoned, or otherwise hurt at 
any place in England or Ireland, shall die of such stroke, poisoning, 
or hurt upon the sea, or at any place out of England or Ireland, every 
offence committed in respect of any such case, whether the same 
shall amount to the offence of murder or of manslaughter, or of being 
accessory to murder or manslaughter, may be dealt with, inquired of, 
tried, determined, and punished in the county or place in England or 
Ireland in which such death, stroke, poisoning, or hurt shall ha})pen, 
in the same manner in all respects as if such offence had been wholly 
committed in that county or place. 

Sect. 66 — Persona loitering at Night., and suspected of any Felony 
against this Act., may he apprehended .^ — Any constable or peace 
officer may take into custody, without a warrant, any person whom 
lie shall find l^ing or loitering in any highway, yard, or other place 
during the night, and whom he shall have good cause to suspect of 
liaving committed or being about to commit any felony in this act 
mentioned, and shall take such person as soon as reasonably may be 
before a justice of the peace, to be dealt with according to law. 

Sect. 67 — Accessories., etc.l — In the case of every felony punishable 
under this act, every principal in the second degree, and every ac- 
cessory before the fact, shall be punishable in the same manner as 
the principal in the first degree is by this act punishable ; and every 
accessory after the fact to any felony punishable under this act 
(except murder) shall be liable to be imprisoned for any term not 
exceeding two years, with or without hard labour ; and every acces- 
sory after the fact to murder sliall be liable, at the discretion of the 
court, to be kept in penal servitude for life or for any term not less 
than three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour ; and whosoever sliall counsel, 
aid, or abet the commission of any indictable misdemeanor punish- 
able under this act shall be liable to be proceeded against, indicted, 
and punished as a principal ofiender. 

Se.ct. 68 — Admiralty Offences ^ — All indictable offences gientioned 
in this act, which shall be committed witfiin the jurisdiction of the 
admiralty of England or Ireland shall be deemed to be offences of 
the same nature and liable to the same punishments as if they had 
been committed upon the land in England or Ireland, and may be 
dealt with, inquired of, tried, and determined in any county or place 
in England or Ireland in which the offender shall be apprenended or 
be in custody, in the same manner in all respects as if they had been 
actually committed in that county or place ; and in any indictment 
for any such offence, or for being an accessory to such an offence, the 
venue in the margin shall be the same as if the offence had been 
committed in such county or place, and the offence shall be averred 
to have been committed “ on the high seas provided that nothing 
herein contained shall alter or affect any of the laws relating to the 
government of he.r Majesty’s land or naval forces. 

Sect. ^^’^Place and Mode of Imprisonmmt.l — Whenever imprison- 
ment, with or without hard labour^ may be awarded for any indictable 
offence under this act, the court may sentence the offender to be im- 
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prisoned, or to be imprisoned and kept to hard labour, in the common 
gaol or house of correction. 

Sect. 70 — Solitary Confinement and Whipping.'] — Whenever solitary 
coniinement may be awarded for any offence under this act, the court 
may direct the offender to be kept in solitary confinement for any 
portion or portions of any imprisonment, or of any imprisonment 
with hard labour, which the court may award, not exceeding one 
month at any one time, and not exceeding three months in any one 
year ; and whenever wliipping may be awarded for any offence under 
this act, the court may sentence the offender to be once privately 
whipped, and the number of strokes and the instrument with which 
they shall be inflicted shall be specified by the court in the sentence. 

Sect. 71 — Fine and Sureties.] — Whenever any person shall be con- 
victed of any indictable misdemeanor punishable under this act, the 
court may, if it shall think fit, in addition to or in lieu of any punish- 
ment by tliis act authorized, fine the offender, and require him to 
enter into his own recognizances, and to find sureties, both or either, 
for keeping the peace and being of good behaviour ; and in case of 
any felony punishable under this act otherAvise than with death 
the court may, if it shall think fit, require the offender to enter into 
his own recognizances and to find sureties, both or either, for keep- 
ing the peace, in addition to any punishment by this act authorized ; 
provided that no person shall be imprisoned for not finding sureties 
under this clause for any period exceeding one year. 

Sect. 73 — Prosecution hy Parish Officers — Costs.] — Where any 
complaint shall be made of any offence against section twenty-six of 
this act, or of any bodily injuir inflicted upon any person under the 
age of sixteen years, for Avhich the party committing it is liable to 
be indicted, and the circumstances of which offence amount, in point 
of law, to a felony, or an attempt to commit a felony, or an assault 
with intent to commit a felony, and two justices of the peace before 
whom such complaint is heard shall certify under their hands that it 
is necessary for the purposes of public justice tliat the prosecution 
should be conducted by the guardians of the union or place, or 
wliere there are no guardians, by the overseers of the poor of the 
place, in which the offence shall be charged to have been committed, 
such guardians or overseers, as the case may be, upon personal 
service of such certificate or a duplicate thereof upon the clerk of 
such guardians or upon any one of such overseers, shall conduct the 

E rosecution, and shall pay the costs reasonably and properly incurred 
y them therein (so far as the same shall not be allowed to them 
finder any order of any court) out of the common fund of the union, 
or out of the funds in the hands of the guardians or overseers, as the 
case may be : and, where there is a board of guardians, the clerk or 
some other officer of the union or place, and, where there is no board 
of guardians, one of the overseers of the poor, may, if such justices 
think it necessary for the purposes of public justice, be bound over 
to prosecute. 

Sect. l^^Payment of Prosecutor^s Costs Defendant.] — Where 

any person shall be convicted on any indictment of any assault, 
whether with or without battenr and wounding, or either of them, 
such person may, if the court trunk fit, in addition to any sentence 
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wiiich the court may deem proper for the offence, be adjudged to pay 
to the prosecutor his actual and necessary costs and expenses of the 
prosecution, and such moderate allowance for the loss of time as the 
court shall by affidavit or other inquiry and examination ascertain to 
be reasonable ; and, unless tllfe sum so awarded shall be sooner paid, 
the offender sliall be imprisoned for any term the court shall award, 
not exceeding three months, in addition to the term of imprison- 
ment (if any) to wliicli the offender may be sentenced for the offence. 

Sect, 75— Such Costs may he levied by Distress,'] — The court may, 
by wan-ant under hand and seal, order such sum as shall be so 
awarded to be le\ ied by distress and sale of the goods and chattels 
of the offender, and paid to the prosecutor, and that the surplus, if 
any, arising from such sale, shall be paid to the owner ; and in case 
such sum shall be so levied the imprisonment awarded until payment 
of such sum shall thereupon cease. 

Sect. 77 — Costs of Prosecutions.] — The court before which any 
misdemeanor indictable under the provisions of this act shall be 
prosecuted or tried may allow the costs of the prosecution in the 
same manner as in cases of felony ; and every order for the payment 
of such costs shall be made out, and the sum of money mentioned 
therein paid and repaid, upon the same terms and in the same manner 
ill all respects as in cases of felony. 

Indictment. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. 8., not having the fear of God before 
Ills eyes, but being moved and seduced by the instigation of the devil, 

on the first day of June, in the year of our Lord , feloniously, 

wilfully, and of his malice aforethought, did kill and murder one 
J. N. ; against the peace of our lady tlie Queen, her crown and dig- 
nity. As to the venue, see ante, p. 531. Upon this indictment tlie 
defendant may he acquitted of the murder, ami fouml guilty of man- 
slaughter {sec post, qh 537). . 

Felony : death. 24 25 Viet, c. 100, s. 1. The sentence must ex- 

press that the body of the convict be buried within the precincts of the 
2 )rison in which he shall have been last confined after cmiviction. Id. 
8. 3. The court, on conviction, “ shall pronounce sentence of death, and 
the same may be canned into execution, and all other proceulings upon 
such sentence and in respect thereof may be had and taken in the same 
m^anner as sentence of death might have been pronounced and carried 
into execution, and all other proceedings thereupon and in respect thereof 
might have been had and taken, before the passing of this act, upon a 
conviction for any other felony for which the prisoner might have beeli 
sentenced to suffer dea th as a felon.'^ Id. s. 2. This provision will em- 
power the judge to direct the sentence to be recorded under stat, 4 G. 4, 
c. 48, s. 1, (ante,p. 530 ; see Rcg.y. Hogg, 2 M. <& Bob. 380.) Under 
the old law, where the judge, having mistaken the time of execution, 
called the defendant again to the bar, and rectified it, it was holden by 
some of the judges that the statute was in this respect merely directory, 
and that the judge might order the defendant to be executed at any time 
within forty-eight hours ; hut all the judges were of opinion that a 
mistake in this respect might be rectified at any time during the assizes. 
It. V. Wyatt, R. db R. 230. But where the judge had omitted that 
part of the sentence which formerly related to dissection, it was doubted 
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whether it was not an essential part of the sentence^ and the defendant 
was pardoned, R. v. Fletcher^ R. S R, 58. In R, v. Garside^ 
2 Ad, & Ell, 266, the sheriff of the city of Chester refused to execute 
the prisoners^ who were removed by habeas corpus into the Court of 
King's Bench^ and executed by the marshal of the Marshalsea^ assisted 
by the sheriff of Surrey, See 5 <& Q IT. 4, c. 1, 1. 

The offence of murder is not triable at any quarter sessions, 5 6 

Viet, c, 38, s, 1 (ante^ p, 93). 

Evidence for the Prosecution, 

One J, — It must be proved that J. N. was the person killed, 
otherwise the defendant must be acquitted, unless the variance be 
amended at the trial {see ante^p, 185). If the name of the deceased 
be unknown, it shouhl be stated so in the indictment. Id, 

If the deceased were an alien enemy, and killed in the actual heat 
and exercise of war, this is matter of justiheation, which may be proved 
on the part of the defendant. See 1 Ilale^ 433. But it is no matter 
either of excuse or justification, that the deceased was a Jew, an out- 
law, or one attainted of felony or praimunire. Id, 

Of his Malice aforethought did kill and murdcr,'\ — The law pre- 
sumes every homicide to be murder, until the contrary appears. 
Fost, 255. Therefore the prosecutor is not bound to prove malice, or 
any facts or circumstances beside the homicide, from which the jury 
may presume it ; and it is for the defendant to give in evidence such 
facts and circumstances as may prove the homicide to be justifiable or 
excusable, or that at most it amounted to but manslaughter. {See 
post^ p, 537 et seq. 

In cases of express malice, the homicide is usually committed in 
secret, and it is rarely practicable to substantiate it by direct and posi- 
tive testimony ; in most cases, the defendant is convicted upon circum- 
stantial evidence merely. Upon this subject it is only necessary to 
refer to what has been already said upon the doctrine of presumptions 
{antc,p, 207), repeating here merely the rule laid down byLordi/a/e, 
never to convict a man of murder or manslaughter on circumstantial 
evidence alone, unless the body have been found. 2 IlalCj 290. See 
Reg. V. Hopkins, 8 C. & F. 591. 

In cases of implied malioe {see 2yo8t,p.5i0),t\i(i homicide is usually 
committed in the presence of others, who may prove it ; if not, it must 
be proved by circumstantial evidence. 

It must also be shown that the deceased died of the wound or other 
injury given him by the defendant, within a year and day after he 
received it : for, if he died after that time, the law would presume 
that his death had proceeded from some other cause. 1 Hawk. c. 23, 
'8. 90. 

If a man be wounded, and the wound turn to a gangrene or fever 
for want of proper applications, or from neglect, and the man die of 
the gangrene or fever : or if it become fatal from the refusal of the 
party to undergo a surgical operation ; Reg. v. Hollaml, ^ M, & 
Rob. 351 ; thi» is a homicide, and murder or not, according to the 
circumstances under which the wound was given. 1 Hale, 421. 
But, if it appeared that the man’s death was caused by improper 
applications to the wound, and not by the wound itself, it would be 
otherwise. Id. 

Before the statute 14 & 15 Viet. c. 100, s. 4 (re-enacted in the 
24 <& 25 Viet, c, 100, s. 6, ante, p. 531), great particularity was 
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necessary in the statement in the indictment of the manner in whicli 
the death was caused, and in the proof relating thereto. It was 
necessary to state the instrument or means whereby the mortal 
injury was inflicted, and to prove that the deceased was killed by 
the same instrument or means, or by some other instrument or means 
capable of producing the same kind of death. It was, as it is 
said (2 Hale^ 185), necessary to state in which hand the defendant 
held the weapon or instrument which caused the death, although 
it never was necessary to prove it. It was necessary to state 
with certainty on what part of the body the deceased was wounded or 
injured, although a variance in this /respect also was immaterial in 
proof. Id. It was necessary, in all cases where the death was 
caused by personal violence, that the indictment should allege that the 
defendant struck the deceased. It was also considered at one time to 
be necessary to state, in the case of an incised wound, its length and 
depth, though it was never necessary to prove this as laid (2 Hale^ 
18(1) ; it was at length held to be unnecessary to allege it. li. v. 
Morley.lMood.aa^l. 

The technical strictness thus required led, in numerous instances, to 
a great and scandalous failure of justice, for examples of which I may 
refer to the cases of It. v. Mac Nally^ 9 Co. 670 : R. v. Kelly ^ 1 
Mood. C. C. 113 : R.y. Tlioinpsm^. Id. 139 : R. v. Hughes^ 5 C. d: P. 
126 ; Reg. v. Jones^ 1 C. <£• K. 243. But now, by the enactment 
above mentioned, it is not necessary to set forth the manner or means 
of death, but it is suflicient, in an indictment for murder, to charge 
that the defendant did feloniously, wilfully, and of his malice afore- 
thought kill and murder the d(‘coased ; and in an indictment for 
manslaughter, to charge that he did feloniously kill and slay the de- 
ceased. 


Evidence for the Defemlant. 

The defendant has to prove, cither that the murder was not committed 
by him, or that the offence actually committed does not amoun1»*rto 
murder. This defence may be, and frequently is, made out by the 
examination in chief of the witnesses for the prosecution ; but if not, it 
may be proved from their cross-examination, or by witnesses called 
upon the part of the defendant. 

We have seen {ante^ j). 535) that the prosecutor is not bound to 
prove that the homicide was committed from malice prepense ; if he 
prove the homicide merely, the law from thence presumes the malice. 
The malice in such a case however is only presumed ; and the defendant 
may rebut that presumption, by proving that the homicide justi- 
fiable^ or excusable^ or that at most it amounted to manslaughter only, 
and not to murder. 

Justifiable homicide is of three kinds : — 1. Where the proper officer 
executes a criminal in strict conformity with his sentence. 2. Where 
an officer of justice, or other person acting in his aid, in the legal exer- 
cise of particular duty, kills a person who resists or prevents him from 
executing it. 3. Where the homicide is committed in prevention of a 
forcible arid atrocious crime : as, for instance, if a man attempt to rob 
or murder another, and be killgd in the attempt, the slayei; shall be 
acquitted and discharged. See Bract. 145 ; 1 Hale^ 488 ; 24 & 25 
Viet. c. 100, s. 7 (postyp. 563). 

Excusable homicide is of two kinds : — 1. WTiere a man doing a lawful 
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act, without any intention of hurt, by accident kills another ; as, for 
instance, where a man is working with a hatchet, and the head by 
accident flies off and kills a person standing by. This is called homi- 
cide per infortunium^ or by misadventure. 2. WliCre a man kills 
another upon a sudden encounter, merely in his own defence, or in 
defence of his wife, child, parent, or servant, and not from any vindic- 
tive feeling ; which is termed homicide se (kfendendo. Formerly, if 
the defendant were found guilty of excusable homicide merely, he had 
a pardon and a writ of restitution of his goods 'as a matter of right. 
And, indeed, to prevent the expense of a pardon, etc., in cases where 
the death potoriously happened by misadventure or in self-defence, it 
w^as the practice to permit (if not direct) a general verdict of acquittal. 
Fost 288 ; 4 BL Com. 188. But now, no punishment or forfeiture is 
incurred by homicide per hifortuniim^ or se defendendo^ or in any other 
manner without felony. 24 & 25 Vkt. c. 100, 8. 7 {post^ p. 563). 

Manslaughter h the unlawful and felonious killing of another, with- 
out any malice either express or implied. It is of two kinds : — 
1. Involuntary manslaughter ; where a man, doing an milawfuUwt not 
amounting to felony, by accident kills another ; or where a man, by 
culpable neglect of a duty imposed upon him, is the cause of the death 
of another. And it may be stated generally, that that which constitutes 
murder, being done by design and of malice prepense in the eye of the 
law, constitutes manslaughter when arising from culpable negligence. 
See Reg. v. Ihighes^ 1 Dears. & B. C. C. 248, p, 649. 2. Voluntary 
manslaughter ; where, upon a sudden quarrel, two persons fight, and 
one of them kills the other ; ov. where a man greatly provokes another, 
by some personal violence, etc., and the other immediately kills him. 
Manslaughter is felony. 

Murder is thus defined or described by Lord Colce (3 Tnst. 47) : 
“ Where a person of sound memory and discretion — unlawfully killeth 
— any reasonable creature in being — and under the King’s peace— 
with malice aforethought,’ either express or implied.” 

1. It must be committed by a person of sound memory and discretion ; 
it cannot be committed by an idiot, lunatic, or infant, unless indeed he 
show a consciousness of doing wrong, and of course a discretion or 
discemment between good and evil. 4 Bl. Com. 195 ; 1 Hawk. c. 1. 
{See ante., p. 13.) But if any ])erson procure an idiot, etc., to murder 
another, the procurer is guilty of the murder, 1 Hawk. c. 31, s. 7, 
althougli, perhaps, not present at the time it was committed. {Bee 
ante., p. ‘6.) It is no defence on behalf of a foreigner, charged in 
England with an offence committed here, that he did not know he 
was doing wrong, the act not being an offence in his own country. 
R. V. Esop, 7 C. & P. 456. 

2. It must be an unlawful killing, not excusable or justifiable. It 
may be by poisoning, striking, starving, drowning, and a thousand 
other forms of death by which human nature may be overcome. 
4 Bl. Com. 1964 1 Hale., 431. Taking awjyr a man’s life by pCijury 
is not, it seems, in law, murder ; see R. v. Macdaniel^ Fost, 131 ; arUd 
see 4 Bl. Com. 196, n. ; although in foro conscientim it is as much so 
as killing 'mth a sword. If a man however do any other act, of which 
the probable consequence may be and eventually is death, such killing 
may be murder, although no stroke were struck by himself ; as was the 
case of the unnatural son who exposed his sick father to the air against 
his will, by reason whereof he died ; 1 Hawk. c. 31, a. 5 ; of the harlot, 
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■who laid her child in an orchard, where a kite struck it and killed it ; 
of the mother, who hid her child in a pig-stye, where it was devoured ; 
and of the parish officers, who moved a child from parish to parish till 
it died from want of care and sustenance. 1 Hale, 433 ; 4 Bh Com, 
197. So, where an indictment charged the death of a child to have 
been caused by its mother casting and throwing it on a heap of ashes, 
and leaving it there in the open air, exposed to the cold, whereby it 
died, this was Jield to contain a sufficient charge of murder, inasmuch 
as it alleged a minfeasance ; but if it had charged the death to have 
been occasioned by a mere rumfeasance, in the neglect of the defendant’s 
maternal duties, it would have been bad, unless it had also showed that 
the child was of so tender an age, or was placed in such a situation, as 
to be unable to take care of itself. Beg. v. Waters, 1 Den, C. C, 356 ; 
2 C. K. 864. See Beg. v. Hogan, 2 Den. C. C. 277 : Beg. v. 
Coo})eT, 1 Den. C. C. 459 ; 2 C. <£• K. 876 : Beg. y. Phillpot, Dears. 
C. C. 179. So, where an apprentice died from harsh treatment, and 
want of care upon the part of his master, whilst he was labouring under 
disease ; this was holden to be murder in the master. B. v. Squire, 
1 Bttss. 426 ; see B. v. Smith, 8 C. & P. 153 : B. v. Cheeseman, 
7 C. & P. 455 : B. v. Saunders, 7 C. d: P. 277 : B. v. Marriott, 8 
C. & P. 425 : Beg. v. Edwards, Id. 611 ; 1 Buss. 426. But if the 
charge be of a mnfeasance, as in neglecting to supply food, the prose- 
cutor must not only show a duty in the defendant to supply food, but 
also that the apprentice (or child) was of tender years, and unable to 
provide for himself. 2i. v. Friend, B. & B. 20 : Beg. v. Marriott, 
mpra; and that the defendant was in the actual jiossession of means 
to provide for him. Beg. v. Chandler, Dears. C. C. 453. As to the 
facts necessary to support an indictment for killing or misusing a 
lunatic, see Beg. v. Pelham, 8 Q. B. 959. So, if one, under a well- 
grounded apprehension of j)crsonal violence, do an act which causes 
liis death, as, for instance, jumps out of a window, or into a river, he 
who threatened is answerable for the consequences. B. v. Evans, 1 
Buss. 426 : Beg. v, Pitts, C. db Mar. 284. If a man have a beast 
that is used to do mischief, and he, knowing it, suffer it to go abroad, 
and it kill a man, this, it seems, is manslaughter in the owner ; but if 
lie had purposely turned it loose, though merely to frighten people, 
and to make what is called sport, it is as much murder as if he had 
incited a bear or a dog to worry them. 1 Hale, 431 ; 4 Bl. Com. 
197. If a man have a disease, which in all likelihood would termi- 
nate his life in a short time, and another give him a wound or hurt 
which hastens his death, this is such a killing as constitutes murder. 
1 Hale, 428. So, if a man be wounded, and the wound turn to a 
gangrene or fever, for want of proper applications, or from neglect, 
and the man die of the gangrene or fever ; or if it become fatal from 
the refusal of the party to submit to a surgical operation ; Beg. v. 
Holland, 2 M. & Boh. 351 ; this is also such a killing as would con- 
situate murder ; 1 Hale, 428 ; but otherwise if the death of the party 
were caused by improper applications to the wound, and not by the 
wound itself. Id. And it is a general rule, that, to ipake the killing 
murder the death must follow within a year and a day after the stroke 
or other eause of it. 

3. The person killed must be “ a reasonable creature i^eing, and 
under the King’s peace.” Therefore, to kill a child in its mothers 
womb is no murder ; but if the child be born alive, and die by reason 
of the potion or bruises it received in the womb, it may be murder in 
the person who administered or gave them. 3 Inst, 50. Thus, if a 
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person, intending to procure abortion, does an act which causes a child 
to be born so much earlier than the natural time, that it is born in a 
state much less capable of living, and afterwards dies in consequence 
of its exposure to the external world ; the person who by this miscon- 
duct so brings the child into the world, and puts it thereby in a situa- 
tion in which it cannot live, is guilty of murder ; and the mere exist- 
ence of a possibility that sometliing miglit have been done to prevent 
the death, will not render it less murder. Reg, v. West^ 2 C. <£* K, 
784. But a woman cannot be convicted even of manslaughter, merely 
upon evidence that, knowing she was near the time of delivery, she 
wilfully abstained from taking the necessary precautions to preserve 
the life of her child after its birth, in consequence of which it died. 
Reg. V. Knights^ 2 F. & F. 46. So, if^ a mortal wound be given to a 
child whilst in the act of being born, for instance, upon the head as 
soon as the head appears and before the child has breathed, it may 
be murder, if the child is afterwards born alive and dies thereof. 
R. V. Senior^ 1 Mood. C. C. 346. But it must be proved that the 
entire child has actually been born into the world in a living state ; 
R. V. Poulton^ 5 C. & P. 329 ; and the fact of its having breathed is 
not a conclusive proof thereof. R. v. Sellisy 1 Mood. C. C. 850 : R. v. 
Cmtchleg, 7 C. & P. 814. There must be an independent circulation 
in the child, before it can be accounted alive. R. v. Enochs 6 C. d: P. 
539 : Reg. v. Wright., 9 C. & P. 754. But the fact of the child’s 
being still connected Avith the mother by the umbilical cord will not 
prevent the killing from being murder. R. v. Cnitehley., supra : Reg. 
V. Reeves., 9 C. d P. 25 : Reg. v. Trilloe., 2 Mood. C. C. 260 ; C. & Mar. 
650. As to the Avords “ the King’s peace,” in the definition of murder, 
they mean merely that it is not murder to kill an alien enemy in 
time of war ; 3 Inst. 50 ; 1 Hale, 433 ; but killing even an alien 
enemy within the kingdom, unless in the actual exercise of war, 
would be murder ; 1 Hale, 433. Bo also, the killing of a foreigner 
by a British subject, out of the Queen’s dominions, is murder, for 
Avhich the defendant was holden triable in this country under the 
stat. 9 G. 4, c. 31, s. 7. Jieg. v. Azzopardl, 2 Mood. C. C. 288 ; 1 (7. 

K. 203. But where the defendant is a foreigner, who inflicts a blow 
upon another foreigner in a foreign vessel on the high seas, and the 
person so struck aftcrAvards lands in England, and dies there, the 
offence is not cognizable by our laAV. Reg. v. Lewis, 1 J^cars. d: B. 

a. a. 182. 

4. And, lastly, the killing must be committed with malice afore- 
thought. Malice is either express or implied. Express malice is when 
one, with a sedate and deliberate mind, and formed desim, doth kill 
another; which formed design is evidenced by external circumstances 
discovering that inward intention ; as lying in wait, antecedent me- 
naces, former grudges, and concerted schemes to do him some bodily 
harm. 1 Hale, 451. Neither shall he be guilty of a less crime, who 
kills another in consequence of such a wilful act as shows him to be 
an enemy to mankind in general ; as going deliberately with a horse 
used to strike, or discharging a gun amongst a multitude of people. 
1 Hawk. c. 29, s. 12. So, if a man resolve to kill the next person he 
meets, and do kill him, it is murder, although he knew him not ; for 
it is universal malice. 4 Bl. Com. 200. And it may be necessary 
here to observe, that no provocation, however great, will extenuate 
or justify a homicide, Avhere there is evidence of express malice. 
See R. V. Masem, Fost. 132. So, where A. and B. having fallen out, 
A. said he would not strike, but would give B. a pot of ale to strike 
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him ; upon which B. did strike, and A. thereupon killed him ; this 
was holden to be murder. 1 Hawk, c, 31, a. 24. 

And in many cases, where no malice is expressed or openly indi- 
cated, the law will imply it. Thus, where a man wilfully poisons 
another — in such a deliberate act the law presumes malice, though 
no particular enmity can be proved. 1 J/aZe, 455. So if a man kill 
another suddenly, without any, or without a considerable provoca- 
tion ; if he kill* an officer of justice in the legal execution of his duty ; 
or if, intending to do another feUmy^ hi undesignedly kill a man ; in 
all these cases the law implies malice, and the offence is murder. 

If two persons mutually agree to commit suicide together, and ac- 
cordingly take poison or attempt to drown themselves together, but 
only one of them dies, the survivor is guilty of murder. R. v. Dyson^ 
R. d R. 523 : Reg. v. A lisoii^ S C. P. 418. In like manner, where 
A. procures a* drug, and gives it to B. with her assent, in order that 
she may take it to procure abortion, and B. believing herself (though 
not being) pregnant, takes it for that purpose, and dies from its effects, 
this, it seems, is murder in A. In such a case, however, a conviction 
for maruilaugkter (for which offence only the grand jury had found a 
bill) was upheld. Reg. v. Gaylo7\ 1 Dears. d‘ B. C. C. 288. 

As there are very many nice distinctions, however, upon this sub- 
ject of malice prepense, express, and implied, it may be desirable to 
consider the subject more fully and minutely, which we shall do under 
the following heads. 

Killing Iry Poison.'] — Of all the fornjs of death by which human 
nature may be overcome, the most detestable is that of poison ; be- 
cause it can of all others be the least prevented either by manhood 
or forethought. 3 Inst. 48. And therefore, in all cases wherp a man 
wilfully administers poison to another, 1 JlalCy 455, or lays poison for 
him, and either be or another takes it, and is killed by it, Id. 4GG, the 
law implies malice, although no particular enmity can be proved. 4 
Bl. Com. 34. So, if a person knowingly give poison to A. to ad- 
minister as a medicine to B., but A. neglecting to do so, it is acci- 
dentally given to B. by a child or other unconscious agent, this is in 
law a poisoning by the party himself, as much as if he had adminis- 
tered it with his own hands. Reg. v. Michaely 2 Mood. C. C. 120 ; .9 
C. d P. 356. If, however, it were administered by mistake, or if it 
were laid with an innocent intention in the place from which the 
deceased took it, it is merely homicide by misadventure. So, if a 
lihysician or surgeon give his patient a potion or plaisterto cure him, 
"which, conkary to expectation, kills him, this also is neither murder 
nor mansl^ghter, but misadventure. Mir. c. 4, s. 16. A distinction, 
indeed, has been taken between the administering of a potion, etc., by 
a regular physician, etc., and one who is not so, and the death in the 
latter case is said to be manslaughter at the least ; Brit. c. 5 ; 4 Inst. 
251 ; but Lord Hale very much questions the soundness of this dis- 
tinction. 1 JTaZe, 430. And it seems, that if a person, whether he 
be a regular practitioner or not, honestly and bond fide perform an 
operation which causes the patient’s death, he is not guilty of man- 
slaughter ; R. V. Van Butdiclly H C. d P. 629 ; but if he be guilty 
of criminal misconduct, arising from gross ignorance or criminal 
inattention, then he will be guilty of manslaughter. R. v. Williatnsony 
Id. 635 : R. v. SpilleVy 5 C. d P. 333. In a recent case, R. v. 

^ C. d P. 398, where the defendant, not a regular physician, killed a 
woman by an application, and the jury found that ne entertained a 
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criminal disregard of human life, he was convicted of and punished 
for manslaughter. See E. v. Long, ^ C. P. 423 : E. v. Senior, 1 
Mood, C, C. 346 : Eeg. v. Ellis, ‘i C, & K, 470. In E, v. Wehh, 1 
M, (Sb Eoh. 405, Lord Lyndhurst laid down the following rule : — “ In 
these cases there is no difference between a licensed physician or 
surgeon, and a person acting as physician or surgeon without licence. 
In either case, if a party, having a competent degree of skill and 
knowledge, makes an accidental mistake in his treatment of a patient, 
tlirough wliich mistake dcatlv ensues, he is not thereby guilty of man- 
slaughter ; but if where proper medical assistance can be had, a person 
totally ignorant of the science of medicine takes on himself to ad- 
minister a violent and dangerous remedy to one labouring under 
disease, and death ensues in consequence of that dangerous remedy 
having been so administered, then he is guilty of manslaughter. If 
1 entertained the least doubt of this position, I might fortify it by 
referring to the opinion of Lord Ellenhorough in E, v. Williamson. I 
shall leave it to the jury to say, first, whether death was occasioned 
or accelerated by the medicines administered ; and if they think it 
was, then I shall tell them, secondly, that the prisoner is guilty of 
manslaughter, if they think that in so administering the medicine he 
acted with a criminal intention or from very gross negligence.” See 
oho Eeg. v. Spilling, 2 M. d) Eoh. 107 : Eeg. v. Onck, 1 F. (& F. 519 : 
Eeg. V. Crook, Id. 521. Upon such a charge, evidence cannot be 
gone into, on either side, of former cases treated by the prisoner. 
lleg, V. Whitehead, 3 C, & K, 202. 

Killing hy Fighting.'] — Killing by fighting may bo either murder, or 
manslaughter, or homicide se defendendo, according to circumstances. 

1. If two persons quarrel and afterwards fight, and one of them kill 
the other — in such a case, if there interv'ened, between the quarrel and 
the fight, a sufficient cooling time for passion to subside and reason to 
interpose, the killing would be murder; Fast. 296; 1 453 ; but 

if such time had not intervened — if the parties, in their jiassion, fought 
immediately, or even if, immediately upon the quarrel, they went out 
and fought in a field (for this is deemed a continued act of passion), 
the killing in such a case would be manslaughter only, 3 Inst. 51 ; 1 
IJale, 453 ; 1 Hawk. c. 31, s. 29 ; Fast. 295, whether the party killing 
struck the first blow or not. Fast. 296 ; 1 Hale, 456. 

Therefore, if two persons deliberately fight a duel, and one of them 
be killed, the other and his second are guilty of murder, 1 Hale, 442, 
452 ; 1 Havde. c. 31, s. 81 ; see E. v. Onehy, 2 Str. 766, no matter 
how grievous the provocation, or by which party it was given. 3 
East, 581. The second of the deceased also is deemed guilty of 
murder, as being present aiding and abetting ; although Lord hale 
seems to think the rule of law, as to principals in the second degree, 
too far strained in that case. 1 Uale, 442, 452. See E. v. Murphy, 
(S C. & P. 103 : Eeg. v. Young, 8 C. & P. 645 : Eeg. v. Cuddy, 1 
C. & K. 210. 

And even in the case of a sudden quarrel, where the parties im- 
mediately fight, the case may be attended with such circumstances as 
will indicate malice on the part of the party killing ; and the killing 
then would be murder, and not merely manslaughter. If, for in- 
stance, the party killing began the attack under circumstances of 
undue advantage — as if A. and B. quarrel, and A. draw his sword and 
make a pass at B., and B. thereupon draw his sword and they fight, 
and B. is killed : A. would be guilty of mui-der j for his making the 
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pass before B. had drawn his sword, shows that he sought his blood. 
Fost 295. So, where A. and B. quarrelled, and A. threw a bottle at 

B. and then drew his sword, and B. then threw the bottle back at A. 
and wounded him, upon which A. immediately stabbed him ; this was 
holden to be murder. R. v. Mawgridge^ KeL 128. But if the parties 
at the commencement attack each other upon equal terms, and after- 
wards, in the course of the fight, one of them in his passion, snatch 
up a deadly weaj)on and kill the other With it ; this would be man- 
slaughter only. 1 Eost^ P. C. 242 : R. v. Taylor^ 6 Burr. 2793 : 
R. V. Andersm^ 1 Russ. 531 : R. v. Kessal^ 1 C. d P. 437. Thus, 
where after mutual blows between the defendant and the deceased, 
the defendant knocked the deceased down, and, after he was upon tho 
ground, stamped upon his stomach and belly with great force, and 
thereby killed him : this was held to be only manslaughter. R. v. 
Ayfis^ R. d R. 1G6. Where the defendant and others quarrelled in a 
public-house, and there was an affray amongst them, and the defendant 
threw the deceased on tho ground and was beating him severely, when 
some person calling to him not to murder the man, he said “ D — him, 
I will murder him,” upon which one of the party gave the defendant 
a blow and knocked him down ; the defendant then went into the 
yard, and in about a minute returned in a violent passion with a 
pitchfork ; in the meantime the deceased had armed himself with a 
fire-shovel, and had struck one of the defendant’s party on the head, 
when the defendant, not seeing the blow, returned from the yard, and 
from behind ran one of the grains of the fork into the deceased’s 
tcmjde, of which he died ; it was doubted by some of the Judges 
whether this was more than manslaughter, and accordingly the de- 
fendant was recommeiuled for a conditional pardon. R. v. Rankin^ 
R. d R. 43. 

So, if there be any other circumstances in the case indicative of 
malice in the ])arty killing, it will bo murder. As, for instance, if 
two persons fight ii[)on a sudden quarrel, and be se[)arated, and one of 
them afterwards, having provided himself with a deadly weapon, lies 
in wait for the other, to have an opportunity, thus armed, to renew 
the quarrel, and they accordingly meet, quarrel, and fight, and the 
man who is armed kills the other, this is murder. See R. v. Snov;, 
1 Leach., 151 ; 1 East^ P. C. 245. So, if two persons fight from 
malice, and pretend or feign a reconciliation, and they afterwards 
meet and suddenly fight upon the score of the old malice, and one of 
them be killed, this is murder, and not merely manslaughter. 1 Hale., 
451. So, if B, challenge A,, and A. refuse to meet him, but tell him 
that he sliall be on his way to such a place upon business at such a 
time, and B. meet him on his way and assault him, and they fight, 
and A. kills B. : if it appear that A. made this communication for the 
purpose of evading the law, by giving the fight the appearance of a 
sudden quarrel, the killing would be murder ; but if the communica- 
tion were made undesignedly it would be manslaughter only. 1 Hawk, 
c. 31, s. 25. 

2. A tilt or tournament, the martial diversion of our ancestors, was 
nevertheless an unlawful act ; and so are boxing and sword-playing, 
the succeeding amusements of their posterity : see R. v. PerhnSy 4 

C. d P. 537 : R. y. Ilargrai^e, 5 C. d P. 170 : R. v. Murphy., Q C. d 
P, 103 j therefore, if a knight in the former case, or a gladiator in the 
latter, be killed, such killing is manslaughter. 4 BL Com. 183. It 
is said, however, that if the king command or permit such diversion, 
the act being in that case lawful, the killing would be misadventure 
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only. Fost 259 ; cmt Ilale, 472. But all struggles in anger, whe- 
ther by fighting, wrestling, or in any other mode, are unlawful, and 
death occasioned by them is manslaughter at the least. Reg, v. Can^ 
niff, 9 a P. 359. 

3. If two men fight upon a sudden quarrel, and one of them after 
awhile endeavour to avoid any further struggle, and retreat as far as 
he can, until at length no means of escaping his assailant remain to 
him and he then turn round and kill his assailant in order to avoid 
destruction ; this homicide is excusable, as being committed in self- 
defence ; Fast. 277 ; and, malice apart, it is little matter, in such a 
case, which struck the first blow at the beginning of the contest. Id,; 
1 Hale, 482 : hut see 1 Hawk. c. 29, «. 17. And the same, of course, 
where one man attacks anotlier, and the latter, without fighting, flics, 
and then turns round and kills his assailant, as above mentioned. 
But, in cither of these cases, to show that it was homicide se defeti- 
dendo, it must appear that the party killing had retreated either as far 
as he could, by reason of some wall, ditch, or other impediment, or as 
far as the fierceness of the assault would permit him ; 1 Hale, 481, 
483 ; for the assault may have been so fierce as not to allow him to 
yield a step, without manifest danger of his life, or enormous bodily 
harm ; and then, in his defence, if there be no other way of saving his 
own life, he may kill his assailant instantly. The distinction between 
this kind of homicide and manslaughter is, that here the slayer could 
not otherwise escape, although he would ; in manslaughter he would 
not escape if he could. 

And, as the manner of the defence, so is also the time, to be con- 
sidered ; for if the person assaulted do not fall upon the aggressor 
until the affray is over, or when he is running away, that is revenge, 
and not defence, 4 Bl. Com. 185. Neither under the cover of self- 
defence, will the law permit a man to screen himself from the guilt of 
deliberate murder ; for if A. and B. agree to fight a duel, and A. give 
the first onset, and B. retreat as far as he%afcly can, and then kill A., 
this is murder, because of the previous malice and concerted design. 
1 Hale, 479. 

Under this excuse of self-defence, the principal civil and natural re- 
lations are comprehended ; therefore master and servant, parent and 
cl did, husband and wife, killing an assailant in the necessary defence 
of each other respectively, are excused: the act of the relation assist- 
ing being construed the same as the act of the party himself. 1 Hale, 
484 ; 4 Bl. Com. 182. 

There is one species of homicide se defendendo, where the party slain 
is equally innocent as he who occasions his death ; as, for instance, 
the case mentioned by Lord Bacon (^Elem. c. 5 ; see also 1 Hawk, 
c. 28, s. 2G), where two persons, being shipwrecked, have got on the 
same plank, but, finding it not able to save them both, one of them 
thrusts the other from it, and he is drowned ; this homicide is excus- 
able through unavoidable necessity, and upon the principle of self- 
defence. 

4. If, when two persons are fighting, a third come up, and take the 
part of one of them, and kill the other ; this will be manslaughter in 
the third party ; 1 Hawk. c. 31, ss. 35, 36 ; and murder or man- 
slaughter in the person whom he assisted, according as the fight was 
deliberate* and premeditated, or upon a sudden quarrel. Id. s. 65. If 
the fighting, however, were deliberate, or otherwise of malice, and the 
third party, when he interfered, knew it to be so, the killing would be 
murder, both in the party who thus interfered, and in the person whom 
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he assisted. 1 Ea%i^ P, C. 291, 292. If, on the other hand, the third 
party, who thus interferes, be killed, it is but manslaughter. Id. / 
and see 12 Cb. 87 ; Kel. 59. 

Killing upon Provocation.'] — No provocation whatever can render 
homicide iustifiable, or even excusable ; the least it can amount to is 
manslaughter. If a man kill another suddenly, without any, or, indeed, 
without a considerable provocation, the law implies malice, and the 
homicide is murder ; but if the provocation were great, and such as 
must have greatly excited him, the killing is manslaughter only. Kel. 
1.S5 ; 1 llale^ 4G6 ; Post. 290. In considering, however, whether the 
killing upon provocation amount to murder or manslaughter, the instru- 
ment wherewith the homicide was effected must also be taken into 
consideration ; for if it were effected with a deadly weapon, the provo- 
cation must be great indeed to extenuate the offence to manslaughter ; 
if with a weapon or other means not likely or intended to produce 
death, a less degree of provocation will be sufficient ; in fact, the mode 
of resentment must bear a reasonable proportion to the provocation, to 
reduce the offence to manslaughter. Where some provoking words 
being used by a soldier to a woman, she gave him a box on the ear, 
and the soldier immediately gave her a blow with the pommel of his 
sword on the breast, and then ran after her, and stabbed her in the 
back, this was at first deemed murder ; but it appearing afterwards 
that the blow given to the soldier was with an iron patten, and that it 
drew a great deal of blood, the offence was holden to be manslaughter 
only. R. V. Steadman^ Post. 292. AVhere two soldiers demanded to 
be admitted to a public-house to drink, and the landlord refused, be- 
cause it was eleven o’clock at night ; one of them, however, upon the 
door being afterwards opened to let out company, rushed in, and whilst 
the landlord was struggling to get him out, tlie other soldier struck the 
landlord on the head with a sharp instrument and killed him : this was 
holden to be murder, not^thstanding the struggle with the other 
soldier; besides, the landlord had a right to put him out of his house, 
R. V. WiUmighby^ 1 East^ P. C. 288 ; 1 Russ. 517. So, where a 
j)ark-keeper, having found a boy stealing wood, tied him to a horse’s 
tail, and dragged him along the ])ark, and the boy died of the injuries 
he thereby received : this was holden to be murder. 1 i/n/c, 454. So, 
in all other cases, where, upon a sudden provocation, one beats another 
in a cruel and unusual manner, so that he dies, it is murder. 4 Bl. 
Corn. 199 ; and see R. v. Tranter^ 1 Str. 499 ; Post. 292. An unwar- 
rantable imprisonment of a man’s person however has been holden suf- 
ficient provocation to make a killing, even with a sword, manaJaughter 
only. R. V. Buckner^ Sty. 4G7.: R. v. Withers., 1 East., P. C. 233. 
Tlierefore, where a constable took a man without warrant, upon a 
charge which gave him no authojity to do so, and the prisoner ran 
away, and J. S., who was with the constable all the time, ran after tho 
prisoner, who, to prevent his being retaken, killed J. S. ; it was holden 
to be manslaughter only, although, whilst under* the charge of the 
constable, tjie prisoner struck the man who gave the charge ; because 
a blow under the provocation of the illegal arrest would not justify the 
constable in detaining him, unless the blow were likely to be followed 
by dangerous consequences, and formed a new and distinct ground 
of detainer. R. v. Curvan, 1 Mood. C. C. 132. See R. v. Thomson^ 
Id. 80, post., p. 552. Where A., to prevent B. from fighting with his 
brother, laid hold of him and held him down, but struck no blow, upon 
which B. stabbed A. : it was holden, that if A. did nothing more than 
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was necessary to prevent B. from beating his brother, and liad died of 
the stab, the offence of B. would have been murder ; but that if A. did 
more than was necessary to prevent the beating of his brother, it would 
have been manslaughter only. R. v. Broum^ 6 C. <& P, 120. If a 
man pull another's nose, or offer him any other great personal indignity, 
and the other thereupon immediately kill him, it is manslaughter only. 
Kel. 135 ; 4 Bl. Com, 191. Or if a man take another in adultery with 
his wife, and kill him, directly upon the spot, this is manslaughter 
merely. 1 Hale, 486 ; R. v. Manning, T, Raym. 212 ; 1 Ventr, 159 ; 
Reg. V, Kelly, 2 C. & K. 814. So, if a father see another person in 
the act of committing an unnatural crime with his son, and instantly 
kill him, it is manslaughter only : but if, hearing of it, he go in quest 
of tlie party and kill him, it is murder. Reg. v. Fisher, 8 C. & P. 182. 
Where a boy, after fighting with another, ran home bleeding to his 
father, and the father immediately took a small cudgel, and ran three- 
quarters of a mile to the place where the other boy was, and struck 
him a single blow of the stick, of which blow the boy afterwards died ; 
this blow was holden to be manslaughter only. R. v. Rmoley, V2, Co. 
87 ; and see Post. 294. Where a mob threw a pickpocket into a pond, 
for the purpose of ducking him, but he was unfortunately drowned ; 
this was holden to be manslaughter. R. v. Pmy, 1 East, P. C. 23G. 
But it may safely be laid down as a general rule, that no words or ges- 
tures, however opprobrious or provoking, will be considered in law to 
be provocation sufficient to reduce homicide to manslaughter, if the 
killing be effected with a deadly weapon, or an intention to do the 
deceased some grievous bodily harm be othei*wise manifested ; but if 
effected with a blow of a fist, or with a stick, or other weapon not 
likely to kill, it is manslaughter only. Post. 290, 291 ; 1 Hale, 455. 
And if there be a provocation by blows, which are not sufficiently 
violent in themselves to reduce the killing below the crime of murder, 
yet if they be accompanied by very aggi^ated words and gestures, 
this may make it manslaughter only. 1^. v. Sherwood, 1 C. & K. 
556. 

But in all cases, to reduce a homicide upon provocation to man- 
slaughter, it is essential that the battery, wounding, etc., appear to 
have been inflicted immediately upon the provocation being given ; 
for if there be a sufficient cooling time for passion to subside and 
reason to intei 7 ) 0 se, and the person so provoked afterwards kill the 
other, this is deliberate revenge, and not heat of blood, and accord- 
ingly amounts to murder. Post. 296. See R. v. Thomas, 7 C. & P. 
817. The prisoner and the deceased, who were previously on inti- 
mate terms, were at a public-house drinking, when a scuffle ensued, 
and the deceased struck the prisoner in tne eye and gave him a 
black eye ; the prisoner called for the police, and went away upon 
the policeman coming up ; in about five minutes however he returned 
and stabbed the deceased with a knife which he usually carried about 
him : Lord Tenterdm, C. J., said that it was not every slight pro- 
vocation, even by a blow, which will, when the party receiving it 
strikes with a deadly weapon, reduce the offence from murder to man- 
slaughter ; and that, if there had been any evidence of an old grudge 
between the parties, the crime would probably be murder : but he left 
it to the jury to say, whether in the interval during which the prisoner 
was absent, there was time for his passion to cool and reason to gain 
dominion over his mind ; if not, they should find llim guilty of man- 
slaughter only. R. V. Lynch, b C. & P. 324. Again, where the 
prisoner was at the house of the deceased's mother, who desired the 
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deceased to turn the prisoner out, and he did so, giving him a kick at 
the time, upon which the prisoner said he would make him remember 
it^ and went home, about 300 yards, passed through his bedroom to a 
kitchen adjoining, and into the pantry, where he kept a knife, and 
having got it, returned hastily, and met the deceased coniing towards 
him wiSi his hat, when a conversation ensued, and they walked 
together, when the deceased giving the prisoner his hat, the prisoner 
swore he would have his rights, and stabbed the deceased in two 
places, saying lue had served him right ; • after this the prisoner rah 
home, repasscd through the rooms to the pantry, and then went to 
bed, where he was sliortly afterwards apprehended, and the knife 
found on the shelf in the pantry : Tindal^ C. J., told the jury, that the 
principal question was, whether the wounds were given by the pri- 
soner whilst smarting under a provocation so recent, as showing that 
he might be considered at the moment not master of his understanding, 
in which case it would be manslaughter only ; or whether, after the 
provocation there had been time for the blood to cooh and reason to 
resume its sway, before the wound was inflicted, in which case the 
offence would be murder : the jury found the prisoner guilty of 
murder. R. v. Ilayward^ 6 (7. i^ 157. If there be evidence of 
express malice, the killing will be murder, however great the provo- 
cation. R, v. Mason^ Foat. 132 ; and see Fost 296 ; R, v. Kirlcham, 
3 a. db r. 115. 

Killing by Correction.'] — Where a parent is moderately correcting 
his child, a master his servant or scholar, or an officer punishing a cri- 
minal, and he hai)pens to occasion his <leath, it is only misadventure ; 
but if he exceed tlie bounds of moderation, either in the manner, the 
instrument, or the quantity of punislnnent, and death ensue, it is man- 
slaughter at the least, and in some cases (according to the circum- 
stances) inurdef. 1 473, 474. Where a master corrected his 

servant with an iron bar|B.nd a schoolmaster stamped on his scholai’’s 
belly, so that each of the sufferers died ; these were justly holden to 
be murders ; because the correction being excessive, and such as could 
not proceed but from a bad heart, it was equivalent to a deliberate act 
of killing. Id. ; Font, 262. So, in all cases where the correction is 
inflicted with a deadly weapon, and the party dies of it, it will be 
murder ; if with an instrument not likely to kill, though im))roper 
for the puri)ose of correction, it will be manslaughter. Fast. 262. See 
Reg. v. Hopley, 2 F. db F. 201. A mother being angry with one of 
her children, took up a poker, and on his running to the door of the 
room, which was open, threw it after him and killed another child 
who was entering the room at the time ; and it was holden to be 
manslaughter, although she did not intend to hit the child she threw 
the poker at, but merely to frighten him ; because it was an im- 
proper mode of correction. R. v. Conner^ 7 C. db P. 438. Where 
a master struck his servant with one of his clogs, because he had 
not cleaned them, and death unfortunately ensued ; it was holden 
to be manslaughter only, because the clog was very unlikely to 
cause death, and the master consequently could not have the inten- 
tion of taking away the servant’s life by hitting him wdth it. R. 
V. Turner, Conib. 407, 408 : and see R. v. Wigg., 1 Leach^ 378, n . : 
Anon., 1 East^ P. C. 261 : R. v. Leggitty B C. db P, 191. 

Killing in Defence of Property, etc .] — If any person attempt to rob 
or murder another in or near the highway, or in a dwelling-house, or 
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attempt burgteiously to break any dwelling-house, in the night-time, 
and be killed in the attempt, the slayer shall be acquitted and dis- 
charged ; for the homicide is justifiable, and the killing is without 
felony. See 24 & 25 Viet. c. 100, 8 . 7 (post^p. 563) ; aTid see 1 Hale^ 481, 
etc. And the same, where a man is killed in attempting to burn a 
house, 1 Hale^ 488, or where a woman kills a man who attempts to 
ravish her ; Bac. Elcm. 34 ; 1 Hawk. c. 28, a. 22 ; or where a man 
is killed in attempting to break open a house in the day-time, with 
intent to rob, 1 Hcdcj 488, or to commit any other forcible and 
atrocious crime. Bract. 155 ; Fost. 273 ; Kel. 129 ; 1 Hale, 484. 
See R. V. Levett, Cro. Car. 538; Fast. 299; R. v. Ford, Kel.bl. 
And not only the piirty whose person or property is thus attacked, but 
his servants or other members of his family, and even strangers who 
are present at the time, are equally justified in killing the assailant. 1 
//«/c,48l,484 ; Fost. 274. The above rule, however, does not extend 
to felonies without force, such as picking pockets, 1 UaJe, 488, nor to 
misdemeanors of any kind : and even in cases within the rule, it must 
be proved that the intent to commit such forcible and atrocious crime 
was clearly manifested by the felon, 1 Hale, 484, otherwise the homi- 
cide will be manslaughter at least, if not murder. Where a servant 
set to watch in his master’s garden at night, shot a person whom he 
saw going into his master’s hen-roost ; it was holden^hat he was not 
justified in so doing, unless he had fair ground to believe his own life 
"to be in actual danger. R. v. Scully, 1 C. efi P. 319. See Reg. v. 
Dadson, 2 Den. C. C. 35 ; 3 (7. K. 148. In cases within the rule, 
it may be necessary to observe, that the party whose person or pro- 
perty is attacked is not obliged to retreat, as in other cases of self- 
defence, but may even pursue the assailant until he find himself or 
his property out of danger. Fast. 273. 

What we have now said relates to felonies by force. In the case 
of forcible misdemeanors, such as trespass in taking goods, althougli 
the owner may justify beating the trespass^*, in order to make him 
desist, yet, if he kill him, it will be manslaughter ; 1 Hale, 485, 486 ; 
or if, instead of beating him, he attack him with a deadly weapon, it 
would perhaps be munler, particularly if the wound were given after 
the party had desisted from the trespass. Id. ^T6. See R. v. Smith, 
1 Rim. 546. Ihit in defence of a man’s house, the owner or hia 
family may kill a tresi)asser who would forcibly dispossess him of it, 
in the same manner as he might, by law, kill in self-defence a man 
who attacks him personally ; with this distinction, however, that in 
defending his house, he need not retreat, as in other cases of se defen- 
dendo, for that would be giving up his house to his adversary. 1 
Hale, 485, 486. As to personal assaults, where the party assaulted 
kills his adversary, we have already considered them under the fore- 
going heads. 

Killing without Intention whilst doing another Act.'\ — If a person, 
whilst doing or attempting to do another act, undesignedly kill a man 
— if the act intended or attempted were a felony, the killing is murder ; 
if unlawful {malum in se), but not amounting to felony, the killing is 
manslaughter : if lawful (that is, not being malum in se), homicide by 
misadventure merely. If a man deliberately shoot at A., and miss 
him, but kill B., this is murder. Fost. 261 ; 1 Hale, 438, 441. So, 

. if he stab at A., and by accident strike and kill B., it is murder. 
R. V. Hunt, 1 Mood. C. C. 93. If a man lay poison for A., and B. 
(against whom he had no malicious intent) take it, and it kill him, 
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this is likewise murder. 1 Hale^ 436 : R. v. Saunders^ Plowd, 474 : 
-R. V. Gore^ 9 Co. 81. So, if whilst two men are deliberately fighting, 
and a third go between them to part them, and be killed by one of 
them, it is murder, 1 Ilale^ 441, whether he were killed accidentally 
or designedly. If a man shoot at another’s poultry, with intent to 
steal them, and by accident kill a man, it is murder ; if without such 
intent, it is manslaughter j the act of shooting at the poultry being 
unlawful, but not felonious. Fast. 25&. If a man throw a stone at a 
horse, and it hit the rider and kill him, it is manslaughter. 1 Hale^ 39. 
If, when engaged in an unlawful or dangerous sport a man kill another 
by accident, it is manslaughter ; Fost. 259, 260, 261 ; 1 Hale^ 472, 
473 ; 1 Hawk. c. 29, s. 5 ; if the sport were lawful and not dangerous, 
it would be homicide by misadventure merely. Fost. 260. So, if a 
man, intending to kill a person attempting to commit a forcible and 
atrocious crime against his person or property (see ante, p. 547), by 
mistake kill one of his own family, it is homicide by misadventure 
merely. See Cro. Car. 538 ; Fost. 299. Where a man is at work with 
a hatchet, and the head of it flies off and kills a Wstander, this is ho- 
micide by misadventure. 1 Hawk. c. 99, s. 2. So, if a man, shoot- 
ing at game, by accident kill another, it is homicide by misadventure 
merely, even although the party be unqualified ; Fost. 259 ; for the 
use of fire-armji by an unqualified person is merely a prohibited act, 
and not malum in se. 

There arc two seeming exceptions, however, to the above rule. 

First. If two persons be fighting under such circumstances, that if 
one were killed it would be manslaughter only in the other ; if in such 
a case an innocent party be unintentionally killed W one of them, it 
is manslaughter only. Fost. 202 ; R. v. Brown, 1 Leach, 148. This 
perhaps is not strictly an exception; for the act in which the parties 
are engaged, namely, the fighting, is not in itself felonious, although 
the result of it may be so. 

Secondly. Where an a(ft, in itself lawful, is at the same time dan- 
gerous, it must appear, in order to render an unintentional homicide 
from it excusable, that the party, whilst doing the act, used such a 
degree of caution as to make it improbable that any danger or injury 
should arise from it to others ; if not, the liomicido will be man- 
slaughter at the least. For instance, if a workman throw stones or 
rubbish, etc., from a house, and thereby kill a person passing under- 
neath it, it is murder, maiivslaughter, or homicide by misadventure, 
according to the degree of precaution taken by him that no person 
should be injured by them, and of the necessity of such precaution. 
If he did it without previously warning the persons beneath, and at a 
time when it was likely that persons were passing, it would be mur- 
der ; 3 Inst. 57 ; if at a time when it was not likely that any persons 
were passing, it would be manslaughter ; Fost. 262 ; if in a retired 
place, where no persons were in the habit of passing, or likely to 

S ass, it would be misadventure merely. Fost. 262 ; 1 Hale, 472, 475. 

lilt if he previously gave warning to the persons beneath, — then, if 
it happened in a country village, where few persons pass, it is mis- 
adventure only ; Fost. 262 ; 1 Hale, 472, 475 ; if in London, or other 
populous towns, Kel. 40, at a time when the streets are full, Fost. 268, 
it would be manslaughter* 

If a man, breaking an unruly or vicious horse, ride him amongst a 
crowd, and the horse kick a man and kill him ; this is murder, if the 
rider brought the horse into the crowd with intent to do mischief, or 
even to divert himself by frightening the crowd ; 1 Hawk. c. 31, 
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8 . 68 ; manslaughter, if done heedlessly and incautiously only. 1 Ea^t 
F. a 231. See 1 Hah, 475 ; 4 Hawk c, 29, a. 12. • 

If a man, driving a cart or other carriage, drive it over another man 
and kill him — if he saw or had timely notice of the probable mischief, 
and yet drove on, it would be murder ; •! Hale, 475 ; FosL 263 ; if he 
purposely drove it furiously in amongst a crowd, it would probably be 
murder ; semble, if in a street where persons we”e much in the habit of 
passing, it would be manslaughter ; per Hol^ C. J., 1 East, P. C. 
263 ; if in a place where people did not usually pass, misadventure 
merely, provided he took that care which persons in similar situations 
arc accustomed to do. Anon., 1 East, P. C. 261. Upon an indict- 
ment.for manslaughter, it appeared that the deceased was walking in 
the road drunk, when the prisoner, who was in a cart driving two 
horses without reins, and going at a furious pace, ran over him, and 
killed him : the prisoner had called out twice to the deceased, who, 
from the state in which he was, and the pace of the horses, could not 
get out of the road : Garrow, B., held this to be manslaughter. M. v. 
W alker, 1 C. & P. 320. Two persons were riding furiously on horse- 
back along the road ; one passed the deceasetl, who was also on 
horseback, but the other rode against him, and both fell, the deceased 
being killed by the concussion : Patteson, J., directed an acquittal of 
the first who passed ; and as to the second, told the jury to find him 
guilty of manslaughter, if they thought that by furious riding he ran 
against the deceased ; but to acquit him if they thought that the 
deceased’s horse was unruly, and ran against the horse of the prisoner. 
Jt. V. Mastin, 6 C. & P. 396. A foot-passenger was walking along 
the road by lamp-light, when the defendant, who was near-sighted, 
drove along at the rate of eight or nine miles an hour, sitting at the 
time at the bottom of his cart, and ran over the foot-passenger and 
killed him ; and it was holden to be manslaughter. R. v. Grout, 6 
C. P. 629. If the driver of a carriage race with another carriage 
and urge his horses to so rapid a pace that he cannot control them, it 
is manslaughter in both drivers, if, in consequence, the carriage upset 
and a passenger be killed. R. v. Ti?nmins, 7 C. & P. 499 : Reg, v. 
Svmulall, 2 C. K. 230. To make the captain of a vessel liable for 
manslaughter in causing a person to be drowned by running down a 
boat in which he was, it was held that it must be shown that the 
captain did some act which conduced to the death ; and that a mere 
omission to do the whole of his duty was not sufficient. R, v. Green, 
7 C. <fc P, 156 : R. v. Allen, Id. 153 ; see Reg. v. Barrett, 2 C. d K, 
343 : Reg. v. Haines, Id. 368. There is, however, no foundation 
in law for the general proposition, that without an act of commission 
there can be no manslaughter ; on the contrary, the doctrine is well 
established, that what constitutes murder, being by design and of 
malice prepense, as defined by the law, constitutes manslaughter 
when arising from culpable neglect of duty. Therefore, where it 
appeared that the deceased was employed with others in walling the 
inside shaft of a colliery, and that it was the duty of the defendant 
to place a stage on the mouth of the shaft, and the death of the deceased 
was the direct consequence of the negligent omission on the part of 
• the defendant to perform that duty, he was held to have beeiMiroperly 
convicted of manslaughter. Reg. v. Hughes, 1 Dears, d B. (J. C. 248 ; 
see Reg. v. Gregory, 2 F.d F. 153. The defendant made fireworks, 
contrary to stat. 9dl0W. 3, c. 7, and kept upon his premises a quan- 
tity of combustibles, for the purpose of his business as a maker of 
fireworks. In his absence, by the negUgence of one of his servants, 
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a fire broke out amongst such combustibles, and a rocket ignited 
thereby, flew across the street, set fire to the opposite house, and 
caused the death of a person therein. The defendant was held not 
to be guilty of manslaughter. Reg, v. Bennett,^ 1 Bell^ C, C,\, 

Where a man lays poison t<^ kill rats, and another man taJces it, and 
it kills him ; if the poison were laid in such a manner or place as to 
be mistaken for food, it is, perhaps, manslaughter ; 1 Hale^ 431 ; if 
otherwise, misadventijje only. Id, 

If a man discharge a loaded gun amongst a multitude of people, 
and death ensue, it is murder ; for the law in such a case will imply 
malice. 1 Halc^ 475. If he discharge it merely for the purpose of 
unloading it, or the like, and death ensue — then, if it were in a place 
where persons were likely to pass, it is manslaughter ; R. v. Burtmi^ 
1 Sir. 481 ; otherwise, misadventure only. As to death occasioned by 
spring-guns, see llott v. Wilka^ 3 B, & Aid. 304 : Bird v. Holbrook^ 
4 Bing. 628. 24 & 25 Viet. c. 100, s. Where a man gave 

a loaded gun to his servant to protect a corn-field from deer during 
the night, with instructions to fire when lie heard any bustle in the 
com by the deer ; and the master himself unfortunately rushed into 
the corn during the night, and the servant, imagining it to be the 
deer, fired, and shot^iis master ; this was holden to be misadventure. 
1 ZfaZs, 476 ; 1 East^ P. C. 266. Where a man, finding a pistol in the 
street, brought it home, and imagining (from having tried it with a 
rammer) that it was not loaded, presented it in sport at his wife, drew 
the trigger and killed her ; this was holden to be manslaughter ; R. 
v. Rampton^ Kel. 41 ; but Mr. Justice Foster doubts the propriety of 
the decision, as the defendant took the usual precaution to ascertain 
that the pistol was not loaded ; see Fast. 264, 265 ; and clearly, if he 
took not this or other reasonable precaution, it would be manslaughter. 
If a man shooting at butts or a target, by accident kill a bystander, it 
is misadventure ; 1 llale^ 475 ; but this must be understood of cases 
where a proper precaution to prevent accidents has been taken ; for if 
the target, etc., be placed near a highway or path, where persons are 
in the habit of passing, the killing >vould probably be deemed man- 
slaughter. A cannon which had been returned to an ironfounder 
burst, was sent back by him in so imperfect a state, that on being 
fired it burst again and killed a person ; and it was held to be man- 
slaughter. R. V. Carr, 8 C. & P. 163. The defendant, having a right 
to the possession of a gun which was in the hands of the deceased, 
and which he knew to be loaded, attempted to take it away by force, 
and in the struggle which ensued the gun accidentally went off, and 
caused the death of the deceased. This was holden to be man- 
slaughter, inasmuch as the discharge of the gun was the result of the 
defendant’s unlawful act, in attempting to retake the gun by force. 
Reg, V. Archer., 1 F. <£: F. 351. 

§ 0 , if a man, knowing that people are passing along a street, wan- 
tonly throw a stone or shoot an arrow into it, likely to do an injury, 
with an intent to hurt some of the persons passing, and a person be 
killed by it, it is murder, although the stone or arrow W’as not in- 
tended to hit any particular person ; 1 Hale., 475 ; 3 Imt. 57 ; but if 
it were done thoughtlessly and incautiously, and without intent to 
hurt any one — then, if it were thrown or shot into a place where people 
w'ere in the habit of passing, the killing is manslaughter ; 1 Hale^ 
475 ; 1 Hawk. c. 29, a. 9 ; if in a place where, persons were not likely 
to pass, misadventure only. A lad out of frolic took the trapstick out 
of the front part of a cart, in consequence of which it upset, and the 
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carman, who was loading sacks therein, was killed ; and this was held 
to be manslaughter. E. v. Sullivan^ 7 C. cfc P. 641. If an improper 
quantity of spirituous liquors be given to a child of tender years heed- 
lessly and for brutal sport, if death ensue it will be manslaughter. 
R, V. Martin^ 3 C.&P. 211. 

But in all such cases it must appear that the death was the direct 
and immediate result of the personal neglect or default of the defend- 
ant. For instance, where trustees appointed under a local act for the 
purpose of repairing roads within a particular district, with a power to 
contract for executing such repairs, neglected so to contract, arid by 
reason of such neglect one of such roads became out of repair, and a 
person using it was accidentally killed in consequence of its so being 
out of repair, it was held that the trustees were not chargeable with 
manslaughter. Reg. v. Pocock^ 17 Q.B. 34. Sec ante^ p. 549. 

Killing Officers of Justice and Others.'] — If a man kill an officer of 
justice, either civil or criminal, such as a bailiff, constable, watchman, 
etc., in the legal execution of his duty, or any person acting in aid of 
him (whether specially called thereunto or not, 1 //a/c, 462), or any 
private person endeavouring to suppress an affray or apprehend a felon, 
knowing his authority or the intention with which he interposes, the 
law will imply malice, and the offender will be guilty of murder. 

1 Ilale^ 456, 457, 460 ; Post. 270, 308, et seq. And the officer and 
persons acting in aid of him enjoy this protection eundo^ morando^ et 
redeundo ; therefore, if an officer, on his way to do his duty, be op- 
posed and killed, or if he arrive at the place, and in consequence of 
opposition retreat, and on his retrofit be killed, it is murder. Fost4 
308, 309 ; 9 Co. 67 h; 1 Hale, 462 : Reg. v. Phelps, C. d Mar. 180. 
Three things are to be attended to in matters of this kind : the legality 
of the deceasctl’s authority, the legality of the manner in which he 
executed it, and the defendant’s knowledge of tlnit authority ; for if 
an officer be killed in attempting to execute a writer warrant invalid 
on the face of it, or against a wrong person, or out of the district in 
which alone it could legally be executed ; or if a private person in- 
terfere and act in a case where he has no authority by law to do so ; 
or if the defendant had no knowledge of the officer’s business, or of 
the intention with which a private person interferes, and the officer 
or private person be resisted and killed ; the killing will ba->man- 
slaughter only. 

1. As to the legality of the authority. — If an officer having a war- 
rant from a proper magistrate to apprehend B. for felony ; or if B. be 
indicted (for felony ; or if the hue and cry be levied against B. ; in 
these cases, if B. or any of his accomplices kill the officer or any per- 
son joining in the hue and cry, it is murder, whether B. be guilty or 
innocent of the felony charged against him. /W. 318. Ibitifthe 
warrant were illegal, and void upon the face of it, see 1 Hale, 459 ;■ 

1 East, P. C. 310, or issued with a blank in it, and the blank after- 
wards filled up : R. v. Stockleg, 1 East, P. C. 310 ; and see Housin 
V. Barrow, G T. R. 122 : R. v. Winwick, 8 T. R. 454 : R. v. Hood, 

1 Mood. C. C. 281 ; or issued with an insufficient description of the 
defendant, as, for instance, if it were to take the son of J. S., Id., or 
if it be attempted to be executed against C. instead of B., the killing 
would be manslaughter only. If a writ of execution in civil cases be ^ 
* correct upon the face of it, although the judgment be erroneous, or the " 
proceedings irregular, if the officer, in endeavouring to execute it, be 
resisted and killed, it is murder ; 1 Hale, 457 ; Post 411, 412. So in 
the case of process out of an inferior court, as the county court, the 
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production oi a warrant good on the face of it, and appearing to be 
issued in a case in which the court had jurisdiction, is sufficient to 
justify an arrest under it, and render the party, if he resist the arrest, 
liable to an indi(Jtmcnt for an assault upon the officer. Reg, v. Davis,, 
1 Leigh S C. iJ. C. 64. But. if the writ were a nullity on the face of it, or 
if the warrant upon it were attempted to be executed by any other than 
the officer to whom it was directed (the officer himself not being pre- 
sent, or at least acting in the arrest, see Cowp. 65), the killing would be 
manslaughter Only. If an ini^cent pers6n be indicted for a felony, and 
an attempt be made to arrest him for it without warrant, and he resist 
and kill the party attempting to arrest him : if the party attempting the 
arrest were a constable, the killing is murder ; 1 Hawk. c. 28, s. 121 2 
Hale,, 84, 87, 91 ; if a private person, manslaughter ; see 2 Hale^ 83, 92 ; 
because the constable has authority by law to arrest in such a case, but 
a private person has not. And the same in all cases where a person is 
arrested, or attempted to be arrested, upon a reasonable suspicion of 
felony. See Saiauel v. Payjie^ Doug, 359. Upon an indictment for 
shooting at and cutting a constable with intent, etc., it appeared that 
tl^e defendant had been given in charge to the constable for having a 
forged not^ in his possession, and upon the constable attempting to 
handcuff him, had fired a pistol at the constable and wounded him, 
and afterwards cut him with the cock of the pistol, it was argued that 
the charge imported no legal offence, for if he did not know the note 
to be forged, the defendant was no felon, and the arrest was illegal ; 
but it was holden that the defect in the charge was immaterial, and 
that it was not necessary for the charge to contain the same accurate 
description of the offence as an indictment, and that the charge must 
have been considered as importing a guilty knowledge. R. v. Hard, 
R. d R. 329. But where the defendant took his tools and left his 
work, saying that “ he would do for any constable that offered to stop 
liim,” and his master applied to a constable to take tlic defendant, but 
made no charge against him, and the master and the constable followed 
the defendant, and found him in a public privy as if he had occasion 
there, and the master said, “ This is the man, I give you charge of 
him;” upon which the constable said, “Your master gives me in 
charge of you, you must go with me and the defendant immediately 
stabb^ed the constable : it was holden by a majority of the judges, that, 
as th§ actual arrest would have been illegal, the attempt to arrest when 
the defendant was in such a situation that he could not get away, and 
when the waiting to give notice might have enabled the constable to 
complete the arrest, was such a provocation as reduced the offence to 
manslaughter only. R. v. Tliompsmi^ 1 Mood. C. C. 80. Jf a con- 
stable take a man without warrant, upon a charge which gives him no 
authority to do so, and the prisoner run away, and is pursued by J. S., 
who was with the constable all the time, and charged by him to assist, 
and the man kill J. S., it is manslaughter only, because the arrest was 
illegal, and J. S. ought to have known it ; and therefore the attempt 
to take the prisoner was illegal also. R. v. Curvan^ 1 Mood, C. C. 
132. A constable, without warrant, apprehended N. on suspicion of 
having recently stolen potatoes out oi the ground, and called 0. to 
assist him ; a rescue was attempted, in the course of which one of the 
party killed O. ; and this was held to be manslaughter only ; for, 
without warrant, the constable could only arrest a person found com- 
mitting such offence, under the stat. 7 cfe 8 fr. 4, c. 29, s. 68. Reg, v. 
Phelps, C. d Mar. 180. But if a constable, having a charge of 
felony against a defendant, take him without a warrant, and the 
defendant, Imowing the constable, kill him, it will be murder, even 
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though the constable do not tell him of the charge, and the defendant 
in fact has done nothing for which he is liable to be arrested. R. v. 
WoolvMfr^ 1 Mood, C. C. 334. So, if a man actually commit a felony, 
and another, in whose presence he committed it, attempt to an*est him 
for it, and be resisted and killed ; 2 Hawk, c. 12, «. 1 ; or if a person 
present ^t any affray, interfere for the pui^ose of restraining the 
offenders and keeping the peace, and be killed ; 3' hist 52 ; 1 Hav)k, 
c. 31, 88. 48, 54 ; Fost. 310, 311 ; or, if a person present when another 
attempts to commit a treason or felony, lay hold of him in order to 
prevent him, and be killed ; 2 Hawk. c. 12, s. 19 ; the killing in these 
cases would be murder, whether the person arresting or interfering, etc., 
be a constable or not ; for either has power to arrest or interfere, etc., 
in such a case. R, v. Hunt^ 1 Mood. C. C. 1)3 : R. v. Curran.^ 3 C. 

F. 397 : R. v. Price, 8 C. & P. 282 : R. v. Weir, 1 B. & C. 2G1. So, 
where a man seen attempting to commit a felony, on fresh pursuit 
kills his pursuer, it is as much murder as if the party were killed while 
attempting to take the defendant in the act. R. v. Hoicarth, 1 Mood, 
C. C. 207 : see Bechoith v. PhiUnj, G B. <C* C. G38. But where an 
affray, which has taken place out of the constable’s view, is over, and 
there is no continued pursuit, the constable has no right to an*est the 
afirayer, unless there is an immediate danger of the affray being 
renewed ; Reg. v. Walker, Dears. C. C. 358 : see Timothy v. Simpson, 
1 C., M. <& R. 757. Where the constable, standing outside the de- 
fendant’s house, saw hin\ hold a spade in a threatening attitude over 
his wife’s head, and heard him at the same time say, “ If it was not 
for the policeman outside, I would split your head open in about 
twenty minutes afterwards the defendant left his house, after saying 
lie would leave his wife altogether, and after he had proceeded a short 
distance in the direction of his father’s residence, was taken into 
custody by the constable without warrant ; the apprehension was held 
lawful. Reg. v. Light, 1 Dears, cf B. C. C. 332. If a person be 
taken before a magistrate for an assault, and whilst the warrant is 
being made up for his commitment, escape, a constable may, by verbal 
directions from the magistrate, pursue and apprehend him ; and if in 
so doing the constable is killed, it is murder. R. v. Williams, 1 Mood. 
C. C. 387. If a seaman be impressed, and the press-gang be resisted, 
and any of them be killed ; if the press-gang at the time were under 
the direction of a commissioned officer, and such officer were then 
acting with them, the killing would be murder, otherwise but man- 
slaughter ; R. V. Braadfoot, Fost. 154 ; for the presence of a commis- 
sioned officer is necessary to the due execution of an impress war- 
rant. Where two soldiers not belonging to a recruiting party, who 
were in a public-house, wished to enlist M., and gave him a shilling 
for that purpose, and M. afterwards wishing to go away, an alterca- 
tion ensued, and one of the soldiers stood at the door with his drawn 
sword, and swore he would stab any person who attempted to come 
in, and the landlord of the house was stabbed in the scuffle : it was 
argued that the soldiers had authority to enlist M., and that what was 
done was merely to prevent bis rescue ; but the judges held, that they 
had no authority, and that the offence amounted to murder. R. v. 
Longden, R. & R. 228. A constable who had verbal orders from the 
magistrates to apprehend all thimbleriggers, attempted to apprehend 
the defendant and his companions, who were playing at thimblerig 
in a public fair ; he succeeded in apprehending one of his companions, 
whom the defendant rescued, and afterwards, in the evening, seeing 
the defendant in a public-house, endeavoured to apprehend him, tell- 
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ing him that he did so for what he had been doing in the fair ; the 
defendant escaped into a privy, and the constable, calling others to 
his assistance, broke open the privy and attempted to apprehend the 
prisoner, who stabbed one of the party ; it was holden that the con- 
stable had authority to apprehend the defendant. R. v. Gardener^ 1 
Mood. C. C. 390. A constable (out of the limits of the Metropolitan 
Police Acts),, is not acting in the execution of his duty in clearing a 
public-liouse, unless there be a breach, or danger of a breach, of the 
public peace therein. Reg. v. Prehhle^ 1 F. & F. 325. 

A special constable duly appointed under the stat. 1 <§ 2 IF. 4, c. 
41, is appointed for an indefinite time, and retains all the authority 
of a constable at common law, until his services are suspended or 
determined under the 9th section of that statute. Reg, v. Porter^ 9 
a <Sj P. 778. 

By stat. 9 G. 4, c. 69, «. 2, gamekeepers are empowered to appre- 
hend persons found upon any land committing any such offence as 
is hereinbefore mentioned,” L c., in «. 1 ; and though this 2nd section 
appeal's only to authorize the apprehension for the offences mentioned 
in s. 1, yet they may apprehend the offenders where three or more are 
out by night armed, etc., for although that offence is punishable by 
s. 9, it is still ail offence under s. 1. R. v. Ball^ 1 Mood. C. C. 330. 
To authorize an appreheilsion under this statute, it is not necessary 
that the gamekeeper should give notice of his purpose ; R. v. Pciyne^ 
1 Mood. C. C. 378 ; nor that he should have a written authority from 
his master for so doing, provided the poacher be on his master’s 
land or manor ; R. v. Price^ 7 O. <5 P. 178 : see Reg. v. Fielding^ 2 (7. 
d> iir. 621 ; but he could not, under this statute, without authority, 
apprehend him upon the land or manor of another person. R. v. 
JJaviSf 7 C. S P. 785. If a keeper, attempting lawfully to appre- 
hend a poacher, be met with violence, and in opposition to such 
violence and in self-defence strike the poacher, and then be killed by 
the poacher, it will be murder. R. v. Ballj 1 Mood. C. C. 333. Even 
an interference by a gamekeeper with persons found armed in the 
pursuit of game on the lands of an adjoining proprietor, without any 
attempt forcibly to apprehend, is not a sufficient provocation to reduce 
a malicious wounding and killing to manslaughter. R. v. Warner^ 
1 Mood. C, C. 380. A gamekeeper appointed by a person who has 
only a permission to shoot over lands has no authority to apprehend 
a poacher in pursuit of game on such land, or to take a gun from 
him, and where such a gamekeeper endeavour^ to do so, and in the 
struggle which ensued the gun wenrt off and killed the poacher, this 
was held to be manslaughter. Reg. v. WcsleVy \ F, & F. 528 ; see 
R. v. Wood., Id. 470. 

But by 14 & 15 Viet, c, 19, s. 10 (ante, p. 414), any person what- 
soever may apprehend, and conv^ or deliver over to a constable, any 
person found committing any offence against the provisions of that 
act ; and by «. 11 (id.)^ the like power is given with respect to all 
persons found committing any indictable offence in the night. This 
section has been holden to apply to persons committing an offence 
against the 1st or 9th section of the 9 Q. 4, c. 69, although in that 
statute and in the 14 db 16 Viet. c. 19, the night is deffned to begin 
and end at different times. Reg. v. /^nderson^ \ F.db F. 598, 

2. As to the legality of the manner in which the authority is exer- 
cised. — ^If the constable of the vOl of A. attempt without warrant to 
suppress a tumult in the vill of B., and be resisted and killed, it is 
manslaughter only ; for he had authority in such a case within the vill 
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of A. alone. 1 llaU^ 459. So, if a sheriff’s officer attempt to execute 
a writ out of the proper county, and be resisted and killed, it is man- 
slaughter only. 1 Hale^ 457^ et seq. But by stat. 11 d 12 Viet c, 
42, s. 10, constables and other peace officers may execute warrants 
out of their respective precincts, provided the place where the warrant 
is executed be within the jurisdiction of the magistrate granting or 
backing the warrant. If an officer were to attempt the arrest of a 
man on a Sunday (unless for treason, felony, or breach of the peace, 
see 29 C. 2, c. 7, s. 6), and were resisted and killed, it would be man- 
slaughter only. A constable who had a warrant to apprehend A., 
gave it to his son, who, in attempting to apprehend A., was stabbed 
with a knife which he liappened to have in his hand, the constable 
being in sight, but a quarter of a mile off ; it was held, that the son 
had no authority to apprehend A. E. v. Patience^ 7 C. d F. 775. 

3. As to the defendant’s knowledge of the deceased’s authority or 
intention. — When any officer is in the legal execution of his duty, or 
a private person endeavouring to suppress an affray, or apprehend a 
felon, and is resisted and killed ; if it appear that the slayer knew the 
officer’s business or the intent of the private person, either expressly 
from the deceased, or impliedly from circumstances, R. v. Howarth^ 1 
Mood. C. C. 207, the killing is murder ; if it appear, that he was ig- 
norant in this respect, it is manslaughter only. 1 Hawk. c. 31, ss. 49, 
50 ; Fost 310 ; 1 Hale,, 458, etseq. Where a bailiff rushed into a gen- 
tleman’s bedchamber early in the morning, without giving the slight- 
est intimation of his business, and the gentleman, not knowing him, 
in the impulse of the moment wounded him witli his sword and killed 
him ; this was holdcn to be manslaughter. 1 Ilale^ 470. But where 
the bailiff or constable shows the warrant ; 1 Hale,, 401 ; or where it 
appears that he is known to the defendant to be an officer ; as, for 
instance, when the defendant said, “Stand off, I know you well 
enough, come at your peril R. v. Pew, Cro. Car. 183 ; if after this 
the officer be killed, it will be murder. If the constable interfere to 
prevent any affray within his own vill, if he be killed by one of the 
inhabitants, or other person, who knows him to be the constable, it 
will be murder ; if, by a stranger who does not know him, it is man- 
slaughter. So, if one of several know him to be a constable, it will 
be murder in him, manslaughter in the rest. 1 Hale, 438. If a con- 
stable command the peace, 1 Hale, 461, or show his staff of office, 
Fost 311, this, it seems, is a sufficient intimation of his authority. 
And in such a case it is not necessary to prove the deceased’s appoint- 
ment as constable ; proof that he was accustomed to act as constable 
is sufficient. 1 Fast, P. C. 315. But private persons, when "they 
interfere, must expressly intimate their intention, otherwise killing 
them will be manslaughter only. Fost 310, 311. Where the outer 
door of a dwelling-house may be broken open, in order to execute 
process ; as, for instance, in the case of a capias upon an indictment, 
2 Hawk. c. 14, s. 3, a warrant to search for stolen goods, 2 Hale, 151, 
a capias utlagatum, 2 Hawk. c. 14, s. 6, a warrant of a magistrate 
for levying a penalty. Id. s. 6, a magistrate’s warrant to arrest for any 
specific crime ; Fost 320 ; 2 Hawk. c. 14, a. 3 ; 1 Hale, 684 ; or 
where a person lawfully arrested escapes into a house ; 2 Hawk. c. 14, 
s. 9 ; where one known to have committed treason or felony, or to 
have dangerousljjr wounded another, escapes into a house ; Id. s. 7 ; 
where an affiray is made in a house, and the constable wants to sup- 
press it, or take the offender ; Id. s. 6 ; where there is disorderly 
drinking or noise in a house at any unseasonable time of night, par- 
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ticularly in inns, taverns, or alehouses, and the constable or his watch 
wish to suppress the disorder j 2 HaU^ 65 ; and in the case of forcible 
entry or detainer ; 2 Hawk. c. 14, s. 6 ; (but not in the execution of 
writs in civil cases, Foat. 319, excepting writs of seisin, or habere 
facias poaaesaimem^ 5 Co. 91 ;) in all such cases, before the outer 
door is broken open, there must be a demand of admittance, or some- 
thing equivalent thereto, and a refusal ; Foat. 136, 320 ; aee Laiinock 
V. Broim^ 2 B. d Aid. 592 ; otherwise, if the officer be killed, it will 
be manslaughter only. 

In all cases, however, above stated to be manslaughter only, if 
there be evidence of express malice in the party killing, the homicide 
will be murder. See R. v. Siockley^ 1 Eaat^ P. C. 310^ R. v. Curtis^ 
Foat. 135. 

Killing by Officera and Oihera .'] — Where an officer of justice, in en- 
deavouring to execute his duty, kills a man, this is justifiable homi- 
cide, or manslaughter, or murder, according to circumstances. 

1. Where an officer of justice is resisted in the legal execution of 
Ins duty (jaee ante^ p. 551), he may repel force by force ; and if, in 
doing so, he kill the party resisting him, it is justifiable homicide ; and 
this in civil as well as in criminal cases. 1 llale^ 494 ; 2 Hale^ 118. 
And the same as to persons acting in aid of such officer. Thus, if a 
peace officer have a legal warrant against B. for felony, or if B. stand 
indicted for felony, or if hue and cry be levied against B. ; in these 
cases, if B. resist, and in the struggle, be killed by the officer, or any 
person acting in aid of him, or joining in the liue and cry, the killing 
is justifiable. AW. 318. So, if a private person attempt to arrest 
one who commits a felony in Ids presence, or interfere to suppress an 
affray, and bo resisted, and kill the person resisting, this is also 
justifiable homicide, li/rt/c, 481, 484; Foat. 274. And this, not 
merely on the principle of self-defence, for the officer or private per- 
son is not bound to retreat, as in the case of homicide ae dvfmdemla.^ 
2 //o/e, 218, but upon that principle, and the necessity of executing 
the duty the law has imposed upon him, jointly. Still, there must be 
an apparent necessity for the killing ; for if the officer were to kill 
after the resisting had ceased, 1 Enat.^ P. C. 297, or if there w^ere 
no reasonable necessity for the violence used upon the part of the 
officer, etc., aee R. v. Gojfe, 1 Vent. 216, the killing would be man- 
slaughter at the least. Also, in order to justify an officer or private 
person in these cases, it is necessary that they should, at the time, be 
in the act of legally executing a duty imposed upon them by law, 
and under such circumstances, that if the officer or private person 
were killed, it would have been murder {aee ante, p. 551) ; for if the 
circumstances of the case were such, that it would have been man- 
slaughter only to kill the officer or private person, it will be man- 
slaughter at least in the officer or private person to kill the party re- 
sisting. See Foat. 318 ; 1 Hale, 490. 

2. if the prisoners in a gaol, or going to a gaol, assault the gaoler 
or officer, and he, in his defence, kill any of them, it is justifiable, for 
the sake of preventing an escape. 1 Hale, 496. 

3. Where an officer or private person, having legal authority to 
apprehend a man, attempts to do so, and the man, instead of resisting, 
files, or resists and then flies, and is killed by the officer or private 
person in the pursuit ; if the offence with which the man was charged 
were a treason or felony, or a dangerous wound ^ven, and he could 
not otherwise be apprehended, the homicide is justifiable : 1 Hale, 
481 ; 2 Hale, 218, 219 ; 1 Hawk. c. 28, aa. y , 12 ; Foat. 271 ; but if 
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charged with a breach of the peace, or other misdemeanor merely, 
Fo8t. 271 ; 1 Hale, 481 ; 2 Hak, 117 : see Reg, v. Dodson, 2 Din, 
C, C,35] 3 Cd K. 148, or if the arrest were intended in a civil suit, 
1 Hale, 481 ; Fost. 271, or if a press-gang kill a seaman or other 
person flying from them, R, v. Broimiing, 1 East, P, C. 312 : ami see 
Id. 308 ; Doug. 207, the killing in these cases would be murder, un- 
less, indeed, the homicide were occasioned by means not likely or 
intended to kill, such as tripping up his heels, giving him a blow of an 
ordinary cudgel, or other weapon not likely to kill, or the like : in 
which case the homicide, at most, would be manslaughter only. See 
Fost. 271. As to homicide by firing into a smuggling vessel, see 16 tC* 
17 Viet. c. 107, 8. 249, post. 

4. In case of a riot or rebellious assembly, the officers endeavour- 
ing to disperse the mob are justifiable in killing them, both at common 
law, 1 Hale, 495 ; 1 East^ P. C. 304, and by the Riot' Act, 1 G'. 1, 
St. 2, c. 5, if the riot cannot otherwise be suppressed. 4 Bl. Com. 
179, 180. 

5. Where a criminal is executed by the proper officer, in pursuance 
of his sentence, this is justifiable homicide. 4 Bl. Com. 178. But if 
it be done by any other person, 1 Hale, 501, or not done in strict con- 
formity with the sentence, as, for instance, if an officer behead one 
who is adjudged to be hanged, or the contrary, 3 Inst. 52 ; 1 Hale, 
501, it is murder. 


CONSPIRACY TO MURDER. 


Statute. 

24 d 25 Viet. c. 100, s. 4.] — All persons who shall conspire, confede- 
rate, and agree to murder any person, whether he be a subject of her 
Majesty or not, and whether he be within the Queen’s dominions or 
not, and whosoever shall solicit, encourage, persuade, or endeavour 
to persuade, or shall propose to any person, to murder aiiy other per- 
son, whether he be a subject of her Majesty or not, and whether he 
be within the Queen’s dominions or not, shall be guilty of a misde- 
meanor, and being convicted thereof shall be liable, at the discre- 
tion of the court, to be kept in penal servitude for any term not more 
than ten and not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour. 

Indietment. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 

upon their oath present, that J. S., J, T., and E. T., on the day 

of , in the year of our Lord , unlawfully and wickedly did 

conspire, confederate, and agree together one J. N. feloniously, wil- 
fully, and of their malice aforethought, to kill and murder ; against 
Bie form of the statute in such case made and provided, and against 
.the peace of our lady the Queen, her crown and dignity. [ You may 
add eounts eluirging the defendants, or any of them, with “ soliciting, 
encouraging, persuading, or endeavouring to persuade, or proposing to 
any other of the defendants, or any other person, to murder J. N.,” if the 
facts warrant sneh a charge."] 

Misdemeanor : penal servitude for not more than ten and not less 
than three years, or imprisonment with or without hard labour, not 
exceeding two years. 24 d 25 Vkt, c, 100, s. 4. 
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Ikideme. 

This provision is new. Before this statute, a conspiracy to murder 
was, in England, only a misdemeanor at common law, punishable by 
fine and imprisonment. Prove a conspiracy between the defendants, 
or between them and other persons, as the case may be (see post^ 
Book //., Part 11 L\ and that the object of the conspiracy was to 
murder J. N. It is immaterial whether J. N. be a subject of the 
Queen or not, and whether he be within her dominions or not. The 
conspiracy, however, must have been formed in England or Ireland, 
and the parties to it must have been either natural-born subjects of 
tiie Queen, or persons owing allegiance to the crown of England at 
the time. (S^e ante^ p. 24.) 


ATTEMF1\S TO MURDER. 


ADMINISTERING POISON, WOUNDING, ETC., WITH INTENT TO 
MURDER. 

Statute. 

24 A 25 Viet. c. 100, s. 11.] — Whosoever shall administer to or 
cause to be administered to or to be taken by any person any poison 
or other destructive thing, or shall by any means whatsoever wound 
or cause any grievous bodily harm to any person, with intent, in any 
of the cases aforesaid, to commit murder, shall be guilty of felony, 
and being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for life or for any term not loss 
than throe years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement. 

14 & 15 VicU c, 19, 8. 5 — Conviction for misdemeanor on trial for 
/c/on//,]— if, upon the trial of any indictment for any felony, except 
murder or manslaughter, where the indictment shall allege that the 
defendant did wound any person, the jury shall be satisfied that 
the defendant is guilty of the wounding charged in such indict- 
ment, but are not satisfied that the defendant is guilty of the felony 
charged in such indictment, then, and in every such case, the jury 
may acquit the defendant of such felony, and find him guilty of 
unlawfully wounding ; and thereupon such defendant shall be liable 
to be punished in the same manner as if he had been convicted 
upon an indictment for misdemeanor of wounding. 


Indictment for administering Poison with Intent to Murder. 

Commencement as ante^ p. 557] — feloniously and unlawfully did 
administer to one J. N. (“ administer to or cause to he administered to 
or to he ta,k€n hy any person ”) a large quantity, to wit, two drachms of 
a certain deadly poison called white arsenic any poison or other de- 
structive thirty ”) with intent thereby then feloniously, wilfully, and of his 
malice aforethought, the said J. N. to kill and murder ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. Add counts 
stating that the defendant “ did cause to be administered to J. N.” and 
“ did cause to be taken by J. N.” “ a large quantity,” etc. ; and if the 
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descripiim of poison he doubtful^ add comts describing it in different 
ways ; and one count stating it to be k certain destructive thing to 
the jurors aforesaid unknown.” The indictment mmt allege the thing 
administ^ed to be poisonous <yr destrucHm; and therefore an indictment 
for administering sponge mixed with milky not alleging the sponge to he 
destructivcy was holden bad R. v. PawleSy 4c C, db P, 571. If there 
be any doubt whether the poison %oas intended for J. N., add a count 
stating the intent to be “ to commit murder'^ generally. See Reg, v. RyaHy 
2 3f, S Rob, 213, iifra. 

Felony: penal servitude for life or for not less than three yearSy or 
imprisonment not exceeding two yearSy with or without hard laboury and 
with or without solitaiy confinement (such confinement not exceeding one 
month at any one timCy nor three months in any one yeaVy 24 25 Viet, 

c, 100, 8, 70, antCy p, 533)— 24 & 25 Viet, c. 100, s, 11. None of the 
offences mentioned in this section are triable at any quarter sessions, 
6 d; G Viet, c, 38, s, 1 (antCy p, 93). 

Evidence, 

Prove the administering of the poison by the defendant to the prose- 
cutor, as stated in the indictment. See R.y, Cadnumy 1 Mood. C. C, 114, 
postyp. 616. Where a female servant, in preparing breakfast for her 
mistress, put arsenic into the coffee, and afterwards told her mistress 
that she had prepared the coffee for her, and she (the mistress) drank 
the coffee, Parky J., held that it was an administering within the 
meaning of the statute. R. v. Harley y 4 C, & P. 369. So also, where 
the defendant knowingly gave poison to A. to administer as a medicine 
to B., but A. neglecting to do so, it was accidentally given to B. by a 
child, this was holden to be an administering by the defendant, as much 
as if she had given it to B. with her own hands. Reg. v. Michaely 2 
Mood. C. C. 120 ; 9 C. dtP, 356. Where the prisoner, having mixed 
corrosive sublimate with sugar, put it into a parcel, directing it to “ Mrs. 
Daws, Townhope,” and left it on tl^ counter of a tradesman, who sent 
it to Mrs. Davis, who used some of the sugar, Gurney y B., held it to be 
an administering : for that, although it was intended for Mrs. Daws, yet 
as it found its way to Mrs. Davis, it was as much within the act as if 
it had been intended for Mrs. Davis. R. v. Lewisy 6 C, d P, 161, 
In Rpg. V. Ryauy 2 M. dt Rob. 2l3y however, ParkCy B., after con- 
sulting Aldersony B., expressed an opinion that an indictment for 
causing poison to be taken by A., with intent to murder A., was not 
sustained by evidence showing that the poison, though taken by A., 
was intended for another person ; and doubted the propriety of the de- 
cision in R. V. Lewis / and accordingly, after the defendant had been 
convicted, he directed a fresh indictment to be preferred, charging the 
intent to be generally “ to commit murder upon which the defendant 
was again tried, convicted, and sentenced. See, however, Reg. v. 
Smithy Dears. C. C. 559, 2 ^ 08 ty p. 562. Prove also the intent to mur- 
der, by circumstances from which that intent may be implied. See 
antCy p. 186 ; R, v. Vokey R. dc R. 531. Evidence of administering 
at different times may be given, to show the intent. R. v. Moggy 4 
C, dc P, 364. The defendant administered to a child two coculus iii- 
dicus berries, entire in the pod, with intent to murder the child. The 
kernel is a poison : the pod is not, and will not dissolve in the stomach, 
and they were therefore harmless; This was held to be an administer- 
ing of poison witli intent to murder, within this section, Reg.v. 
Cluderayy 1 Den. (7. C. 514 \ 2 C. d K, 907. 
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Indictment for Wounding witJ^ Intent to Murder, 

Commencement as ante^ p: 557] — one J. N. feloniously and unlaw- 
fully did wound (** 8tah^ author wound"')^ with intent, etc., as in the pre- 
cedent^ ante^p, 558. Add a count charging the intent to he to commit 
murder f and counts for womdMg mth intent to maim^ etc.^ as post, 

570. 

Felony. See the last precaJknt. 

Evidence , . 

Prove that the defendant wounded J.'N. {See post,p. 571.) The 
instrument or meins, by which tl)^ wound was inflicted need not be 
stated, and, if stated, would not confine ^he prosecutor to prove a 
wound, etc., by such means. R. v. Briggs, 1 Mood. C. C. 318. A 
wounding by any means whatever, whether by stabbing, cutting, or 
otlierwise, will support tlie indictment under this statute. 24 d: 25 
Viet. c. 100, 8, 11. Prove the intent, as directed ante, p. 186. See 
Reg. ,v. Jones {post,p. 562). It is not necessary th^t the prosecutor 
shoilld be in fact wounded in a vital part ; for tlie question is not 
what tlie wound is, but what wound was intended. R. v. Hunt, 1 
Mood. C. C. 93 : R. v. Griffith, 1 C. & P. 298. If the intent be not 
proved, the defendant may be convicted of unlawfully wounding, 
and thereupon he may be punished in the same manner as if he 
had been convicted upon an indictment for the misdemeanor of un- 
lawfully wounding ; that is, by penal servitude for three years, or 
imprisonment, with or without hard labour, not exceeding two years. 
24 dh 25 Viet. c. 100, s. 20, p. 570. See 14 d 15 Viet. c. 19, 
8. 5, ante, }). 558. I’lie defendant cannot, however, on an indictment 
for the felony, plead guilty to the misdemeanor ; for the acquittal 
of the felony is to be the act of the jury. See Reg, v. Calvert, 3 
C. & K. 201. On an indictment against several for the felony, it 
seems that some may be convicted of the felony, and another or 
others of the misdemeanor, underpins section. Reg. v. Cunningham, 
1 BMl, C. C. 72 ; see Reg. v. Archer, 2 Mood. C. C. 283 : Reg. v. Fen- 
v)ick, i Cox, C, C. 30. 


ATTEMPTING TO POISON, SHOOT, PROWN, ETC., WITH INTENT TO 
MURDER. 

Statute. 

24 & 25 Viet. c. 100, s. 14.] — ^Whosoever shall attempt to ad- 
minister to or shall attempt to cause to be administered to or to be 
taken by any person any poison or other destructive thing, or shall 
shoot at any person, or shall, by drawing a trigger or in any other 
manner, attempt to discharge an^ kind of loaded arms at any person, 
or shall attempt to drown, sufiotiate, or strangle any person, With 
intent, in any of the cases aforesaid, to commit murder, sWl, whether 
any bodily injury be effected or not, be guilty of felony, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than three 
years, or to be imprisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary confinement. 

Sect. Loaded Arms, what'^^Anj gun, pistol, or other arms 
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which shall be loaded in the barrel with gunpowder or any other ex- 
plosive substance, and ball, shot, slug, .or other destructive material, 
shall be deemed to be loaded arms within the meaning of this act, 
although the attempt to discharge the ^sarne may fail from want of 
proper priming or from any other eause. 

IrulictTnentfor attempting to Poison^ vdith Intent^ etc. 

Commencement as ante^ p. 557] — feloniously artd unlawfully did 
attempt to administer (“ attempt to administer to or attempt to cause to 
he administered to or to he taken hy^^) to one J. N. a large quantity, 
to wit, two drachms, of a ccrt^ deadly poison called while arsenic 
(“any poison or other destruct^ tAiny”) with intent, etc., os in the 
last precedent. Add coufits cluirging that the defendant “ attempted to 
cause to be administered tof and that he “ attempted to cause to he 
taken hy" J. N. the poison., etc. 

Felony : penal seroitmle for life or for not less than three years, or 
imprisonment not exceeding two years, with or without ridrd labour, and 
with or without solita)'y confinement (such confinement not exceeding 
one month at any mie time, nor three months in any one year, 24 ik 
25 Viet. c. 100, 8. 70, ante,p. 533). — 24 & 25 Viet. c. 100, s. 14. This 
offence is not triable at any quarter sessions. 5 6 Viet, c. 38, s. 1 

{ante,p. 93). 

Evidence. 

Prove the attempt to administer the poison or otlier destructive 
thing, as stated in the indictment. The circumstances * stated in R. 
v. Cadman, 1 Mood. C. C, 114 (po8t,p. 616), would no doubt support 
the above count. Prove the intent, as in the last case. It is imma- 
terial whether bodily injury be or be not effected. 

The delivery of poison to an agent, with directions to him to cause 
it to be administered to another, under such circumstances that if 
administered, the a^ent would be the sole principal f(jlon, would not 
be an attempt to administer ; Reg. v. Williams, 1 Deyi. C. C. 39 ; 1 
C. tC* K. 589 ; but it would doubtless come within the words “shall 
attempt to cause to be administered to or to be taken by,” which aro 
for the first time to be found in the present statute. 


Indictment for attempting to Drown, etc., with Intent to Murder. 

Comniemement os ante, p. 557] — feloniously and unlawfully did 
take one J. N. into both the hands of him the said J. S. and felo- 
niously and unlawfully did cast, throw, and push the said J. N. into 
a certain pond wherein there was a great quantity of water, and did 
thereby then feloniously and unlawfully attempt the said J. N. to 
drown and suffocate (“ drown, suffocate, or strangle"), with intent 
thereby then feloniously, wilfully, and of his malice aforethought, the 
said J. N. to kill and murder ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Add a count charging generally that the de- 
fendant did attempt to drown J. N., etc. : and counts charging the intent 
to he to commit murder," 

Felony. 24 db 25 Viet. c. 100, s^ 14. See the last precedent. 

Evidence. 

Prove the attempt to drown, as stated in the indictment, and the 
intent as directed, ante, p. 186. It is immaterial whether bodily in- 
jury be or be not provec' 
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Indictment for Shooting with Intent to Murder, 

Commencement as ante^p. 557] — a certain gun, then loaded with 
gunpowder and divers leaden shot, at and against one J. N. feloniously 
and unlawftilly did shoot, with intent, etc., as in the last precedent, 
A€d also counts for shooting with intent to maim^ etc,^ as post^p. 574. 

Felmy, 24 & 25 Viet, c, 100, s. 14. See the last precedent hut one, 

, Evidence, 

Prove the shooting, as stated in the indictment, and that the gun 
was loaded in the barrel with gunpowder or some other explosive 
substance, and with ball, shot, sluj^ or other destructive material. 
24 & 25 Viet, c, 100, s, 19, ante, 2>‘ Carr, post, p, 563 : 

R. v. Kitchen, R. d R, 95 : R, v. Hughes, 5 C. d P. 126 : R, v. Coates, 
6 C. d P, 394. Prove also the intent, as directed ante, p, 186. In 
Reg, V. Jones, 9 C, d P, 258, Pattesm, J., appeared to think it doubt- 
ful whether, upon the repealed statute, 1 W, A: d \ Viet, c, 85, s, 3, 
(which was in the same terms as the present statute,) it must not 
appear, in order to make out the intent to murder, that that intent 
existed in the mind of the defendant at the time of the offence, or 
whether it would be sufficient if it would have been murder had death 
ensued ; he i^aid, however, that the circumstance that it would have 
been murder if death had ensued would be a good ground whence the 
jury might infer the existing intent, as every man must be taken to 
intend tlie necessary consequences of his acts. Upon an indictment 
for shooting at II. with^ intent to murder II., it appeared that the 
defendant intended to shoot at and kill L., but shot at II. by mistake, 
and Liltledale, J., left it to the jury to say whether the defendant 
intended to murder H. : and upon their lijidiiig that he shot at H. 
intending to murder L., directed an acquittal. R. v. Holt, 1 C,d P, 
518. It should be observed, that that case occurred upon the stat. 
9 G. 4, c, 31, the words of which were. “with intent to murder such 
person," It would seem, however, from the decision already cited, of 
Reg, V. Ryan, 2 M.^d Roh, 213 (ante, p. 559), that the intent must 
still be proved as laid ; and therefore that an allegation of an intent 
to murder A. would not be satisfied, if it appeared that, although A. 
was struck, the shot was intended for another person. But where 
the defendant was charged with wounding T. with intent to murder 
him, and it appeared in evidence that the defendant intended to 
murder M., and that he shot at and wounded T., supposing him to 
be M., and the jury found that he intended to murder the man at 
Whom he shot, supposing him to be M., the court held the conviction 
right. Reg, v. Smith, Dears, C, C. 559. To avoid such questions, 
the indictment should always contain a count charging an intent to 
“ commit murder” generally. 


Indictment for attempting to shoot, with Intent, etc. 
Commencement as ante, p, 557] — did, by drawing the trigger 
f “ drawing the trigger, or in any other manner") of a certain pistol 
(“ any hind of loaded ai'ms"), then loaded with gunpowder and one 
leaden bullet, feloniously and unlawfully attempt to discharge the 
said pistol at and against one J. N., with intent, etc., as in the prece- 
dent, ante,p, 561. A/ld a count charging an mtent to commit murder, 
and counts for attempting to shoot with intent to maim, etc,, as post, 
p, 574. The indictment need not, in the latter clause, describe it as 
“ the said pistol so loaded as aforesaid," Reg, v. Baker, 1 C, d K, 254. 
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Fehny, 24 & 25 Viet, c. 100, 8, 14. See the puniahtnentj ante, 

p, 661. 

Evidence, 

Prove that the defendant presented a pistol (or gun) at J. N., 
and attempted, by pulling the trigger, to discharge it at him. Upon 
an indictment under one of the former statutes, for attempting to 
discharge a gun at J. S., it appeared that the was loaded, but 
the jury found that it was not primed ; a majority of S;he judges 
considered it equivalent to a finding that it was not so loaded as 
to be capable of doing mischief by pulling the trigger, and were 
therefore of (pinion, that it was not loaded within the meaning of 
the statute. R. v. Carr, R. 41. 377 ; see Reg. v. Baker, 1 C, & K, 
254 : Reg, v. James, Id. 630. So, where a pistol was loaded with 
powder and a bullet, but the touch hole was plugged so that it 
could not possibly be fired, it was held not to be “ loaded arms ” 
within the meaning of the statute. R. v. Hams, 5 C. & P, 159. 
See mw 24 & 25 Viet, c, 100, s. 19, ante, p. 501. Prove the intent, as 
directed ante,p. 186. * 

ATTEMPTING TO MURDER BY THE EXPLOSION OP GUNPOWDER, ETC. 

Statute. 

24 & 25 Viet. c. 100, s. 12.] — ^Whosoever, by the explosion of gun- 
powder or other explosive substance, shall destroy or damage any 
building with intent to commit murder, shaU be guilty of felony, and 
being convicted thereof shall be liable, at tpe discretion of the court, 
to be kept in penal servitude for life, or for any term not less than 
three years, or to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary confine- 
ment. 

Sect. 64 — Making Gunpowder, &c., to commit Offcnces.'\ — This sec- 
tion is in the same terms as the 24 c0 25 Viet. c. 97, s. 64, ante, 
p. 445. 

Indistment. 

Commencement as ante, p. 57]— feloniously, unlawfully and mali- 
ciously did, by the explosion of a certain ex\)loBive substance, that is 
to say, gunpowder, destroy destroy or damage''') a certain building 

situate in the parish of in the county aforesaid, with mtent 

thereby then feloniously, wilfully and of his malice aforethought, one 
J. N. to kill and murder ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. [Add a count charging the intent to be to 
commit murder.''''] 

Felony : penal servitude for life or for not less than three years, or 
imprisonment, with or without hard labour, and with or without solitary 
confinement (such confinement not exceeding one month at any one time, 
nor three months in any one year, 24 & 25 Viet. c. 100, s. 70, ante, p, 
633), not exceeding two years. 24 d 25 Viet, c. 100, s. 12. 

This offence is not triable at any quarter sessions. 5 <& 6 Viet, c, 38, 
8. 1 (ante,p, 93). 

Evidence, 

As to the proof of the act charged, and of its having been done 
maliciously, see ante, p. 446. 

As to the proof of the intent, see ante, p, 559. 



564 


Attempts to Murder. 


DESTROYING SHIPS WITH INTENT TO MURDER. 


Statute. 

24 <St 25 Viet. c. 100, s. 13.] — Whosoever shall set fire to any ship 
or vessel or any part thereof, or any part of the tackle, apparel, or 
ftirniture thereof, or any goods or chattels being therein, or shall cast 
away or destroy any ship or vessel, with intent in any of such cases 
to commit murder, shall be guilty 'K)f felony, and being convicted 
thereof shall be liable, at the discretion of the coiyt, to be kept 
in penal servitude for life, or for anj term not less than three years, 
or to be imprisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary confinement. 

The indictment will he easily framed from the precedents^ ante., 
pp. 440, 441, 457, alleging the intent to murder^ as ante^p. 558. The 
evideftce also will he the same as under the precedents above mentioned., 
togetlier with proof of the intent., as directed, as ante, p. 558. 

The punishment is the same as under the last precedent. 24 do 25 
Viet. c. 100, 8. 13. 


OTHER ATTEMPTS TO MURDER. 


Statute. 

24 cf 25 Viet. c. 100, 8. 15.] — Whosoever shall, by any means other 
than those specified in any of the preceding sections of this act, at- 
tempt to commit murder, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, to 
be kept in penal servitude for life, or for any term not less than 
throe years, or to bo imprisoned for ^ny term not exceeding two 
years, with or without hard labour, and with or without solitary 
confinement. 

Indictment. 

a nmencement as ante,p. 557] — feloniously, unlawfully and mali- 
y did, by then {^stette the acH attempt feloniously, wilfully, and 
of his malice aforethought, one J.N. to kill and murder ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. [Add a count 
charging the intent to he '"'‘to commit murder.'''] 

Felony: see the last pi’ecedent hut one. 24 db 25 Viet. c. 100, 
s. 15. 

No offence against this section is triable at any quarter sessions. 
6 efi 6 Viet. c. 98, 8. 1 (ante,p. 93). 

Evidence. 

Prove ^hat the defendant committed or procured the commission 
of the overt acl stated in the indictment ; and that it was done with 
intent t# murder, which of course may be implied fi-om the nature of 
the iwjt itself, or may* be proved by other evidence, or hy threats or 
declarations of thie defendant to that effect (see ante, p. lo6). 

This provision is new, and appears to be substituted for the provi- 
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sion in the repealed act, 7 TT. 4 <€• 1 Viet c. 85, tf. 2, whereby the 
causing to any person, by any means whatsoever, “ any bodily injury 
dangerous to life,” with intent to commit murder, was made capitally 

punishable. 


Sect. 2. 

MANSLAUGHTER. 


Statute. 

24 25 Viet c. 100, s. 5.] — ^Whosoever shall be convicted of 

inanslaugliter shall be liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than^threo 
years, or to be imprisoned for any term not exceeding two years, with 
or without hard labour, or to pay such fine as the court shall award, 
in addition to or without any such other discretionary punishment as 
aforesaid. 

Sect 7 — Homicide not felonious .'] — No punishment or forfeiture 
shall be incurred by any person who shall kill another by misfor- 
tune, or in his own aefence, or in any other manner without felony. 

<< Indictment 

The form of the indictment for manslaughter in the same as an 
indictment for murder, omitting the words “ wilfully and of Ms malice 
({forethought'' throughout, and substituting the word “ slay" for “ 
der" in the latter part of it. See 24 dc 25 Viet c. 100, s. 6 {ante^p. 531). 
It need not conclude contra forrnarn statuti. R, v. Chathum^ 1 Mood. 
C. C. 402 : R. V. Berry ^ 1 M. cO Roh. 4G3. The evidence is also 
the same, with this excej)tiou, that in murder the prosecutor need 
only prove the homicide, without going into evidence of the circum- 
stances under which it was committed ; in manslaughter, he must 
give evidence of all the facts of the case, so as to i)rove the homicide 
to be manslaughter. As to the cases in which a homreide amounts 
to manslaughter only, and not to murder, see ante^ p. 530 et seq. 

Manslaughter is felony^ punishable with penal servitude for Ufe or 
for not less than three years^ or imprisonment with or witho'ut hard 
labour^ not exce,eding two years, or with fine, in addition to or witlvoui 
such other punishment, 24 cD 25 Viet c. 100, s. 5. This offence is not 
triable at any quarter sessions. 5 cfe 6 Viet. c. 38, s. 1 {ante, p. 93). 


Sect. 3. 

ASSAULT, battery, WOUNDING, ETC. 


Statute. 

% 

24 0 & 25 Viet c. 100, «. 47 — Aggravated Whosoever 

shall be convicted upon an indictment of any assaw occasioniog 
actual bodily harm shall be liable, at the discretion of the coiort, to 
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be kept in penal servitude for the term of three years, or to be im- 
prisoned tor any term not exceeding two years, with or without hard 
labour ; and whosoever shall be convicted upon an indictment for a 
common assault shall be liable, at the discretion of the court, to be 

imprisoned for any term not exceeding one year, with or without 
hard labour. 

Sects, 74, 75 — Costa of Prosecution,'] — Ante^ pp, 533, 534. 


Indictment for an Assault occasiming actual Bodily Harm, 

Central Criminal Court, to wit : — The jurors for our lady the Queen, 
upon their oath present, that J. S., on the first day of June, in the 

ye^r of our Lord , in and upon one J. N. did make an assault, and 

him the said J. N. did then beat, wound and illtreat, [thereby then 
occasioning to the said J. N. actual bodily harm], and other wrongs 
to the said J. N. then did, to the great damage of the said J. N., 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 

an indictment alleged that the defendant on lleniy B, did make 
an assault^ and him the said William B. did heat^ etc., it vms held good 
in arrest of jurlgment, Reg, v. Crespin^ 11 Q, B. 41^ \ see R, v. Jfor- 
ns, 1 Leachy 109. 

Misdemejinor : penal servitude for three yearSy or imprisonmenty with 
or without hard lahouTy not exceeding two years, 24 & 25 Viet. c. 100, 
s, 47. If the, indictment be for a common assault only,, omit the words 
between brackets. In such case the punishment is imprisonmenty with or 
vnthout hard lahoury 7wt exceeding one year. Id, The defendant mapy 
however y he convicted of a common assault in this iiuHctment, Reg. v. 
Olivery 1 Belly G. C. 287, A conviction on a count charging that the 
defendant assaxdted the prosecutory and thereby unlawfully and mali- 
ciously inflicted upon him grievous bodily harmy was held to he ivar- 
ranted by a finding of the jury in the following terms {there being 
evidence of grievous bodily harm ) : “ Cbuilty of an aggravated assaulty 
without premedikition / it was done under the influence of passion." 
Reg. V. SparroWy 1 Belly C. C. 298. 

As to the costs of the prosecution in case of convictiony see 24 25 

Viet. €. 100, 88 . 74, 75, antCypp. 533, 534. 

The court will not pass judgment for an a,ssault during the pen- 
dency of an action for the same assault, R. v. Mahoiiy 4 Ad, & Ell. 
575. 


Evidence for the Prosecution, 

Did make an Assault.] — An assault is an attempt to commit a 
forcible crime against the person of another ; such as an attempt to 
commit a battery, murder, robbery, rape, etc. The present is an in- 
dictment for an attempt to commit a battery, and also for a Satteiy 
actually committed ; and if the prosecutor prove either, the defendant 
,inust be convicted. Striking at another with a cane, stick, or fist, 
although the party striking misses his aim ; 2 Boll. Ahr.p. 554, pi. 
45 ; drawing a^sword or bayonet, or throwing a bottle or glass with 
intent to wound or strike ; presenting a loaded gun at a man who is 
within the distance to which the gun will carry (see Reg, y, St, Georgsy 
9 C, d P, 483 ; Reg. v. Bakery 1 C.dt K. 254 : Osborn v. Veitchy 1 F, 
F, 317 : Read v. Cokery 15 C. B. 850) ; pointing a pitchfork at 
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him, when within reach of it ; or any other like act, indicating an 
intention to use violence against the person of another, is an assault, 

1 Hawk, c. 62, a. 1. If a master take indecent liberties with a female 
scholar, without her consent, though she does not resist, it is an 
assault, a, V. Nicholj R, db R, 130 : ^66 Reg. v. Day^ 9 (7. db F, 
722. But an attempt to commit the misdemeanor of having carnal 
knowledge of a girl between ten and twelve yeai*s old, is not an 
assault, by reason of the consent of the girl. Reg, v. Meredith^ 8 C, 
& P, 589 : R, V. J/aWm, 2 Mood, C, C, 123 ; 9 C, (k P, 213, 215. 
See Reg. v. Read^ 1 Den. C, C, 377 ; 2 C. K. 957. If a medical 
man unnecessarily strip a female patient naked, under the pretence 
that he cannot otherwise judge of her illness, it is an assault, if he 
himself take off her clothes. R. v. Ros^inski^ 1 Mood. C, C. 12. So, 
where a medical man had connexion with a girl fourteen years of 
age, under the pretence that he was thereby treating her medically 
for the complaint for which he was attending her, she making no 
resistance solely from the bond fide belief that such was the case, 
this was held to be certainly an assault, and probably a rape. Reg. 
V. Case, 1 Den. C. C. 580. So, if parish officers cut off the hair of a 
pauper in the poorhousc by force and against her will, it is an assault. 
Forde v. Skinner^ 4 C. db P. 239. An unlawful imprisonment is also 
an assault. Where the defendants took a new-born child from the 
mother, under pretence of taking it to an institution to be nursed, 
and put it into a bag, and hung the bag with the child in it on some 
palings by the wayside, this was held to be an assault. Reg, v. 
Marm^ 1 C, db K. 496. Mere words, however, can never amount to 
an assault. 1 Hawk. c. 62, s. 1. So, if a man strike at another, but 
at such a distance that he cannot by possibility touch him, it is no 
assault. Com. Dig., Battery (C.). But if A, advance in a threaten- 
ing attitude towards B. to strike him, and, be stopped just before he is 
near enough for his blow to take effect, it is an assault ; Stephem v. 
Myers^ A^C. db P. 349. The causing a deleterious drug to be taken 
by another was in one case holden to be an assault ; Reg. v. 

8 C. & P. 660 ; but that decision is now overruled ; see Reg, v. DiU 
v)nrthy 2 M. db Rob. 531 : Reg. v. Hanson^ 2 C. db K. 912 : Reg. v. 
Walkden^ cit.Id. 913. 

Did beat^ wound and ill-treat,'\ — A battery, in the legal accepta- 
tion of the word, includes beating and w'ounding. To beat, also, in 
the legal acce])tation of the term, means not merely to strike forcibly 
with the hand, or a stick, or the like, but includes every touching or 
laying hold (however trifling) of another’s person or clothes, in an 
angry, revengeful, rude^ insolent, or hostile manner ; 1 Hawk. c. 62, 
8. 2 ; see Raidings v. Till^ 3 M. dbW,9S\ Coward v. Baddeley^ A H.db 
iV.478 ; as, for instance, thrusting or pushing him in anger— jper Holt^ 
C. J., 6 Mod. 142 ; holding him by the arm ; spitting in his face ; 
6 Mod. 172 ; jostling him out of the way ; 6 Mod. 149 ; pushing 
anothef man against him ; Bull. N.P. 16 ; throwing a squib at him ; 

2 W. Bl. 892 ; striking a horse upon which ho is riding, whereby he 
is thrown ; 1 Mod. 24 ; W. Jrnies, AAA ; or the like. If a man strike 
at another with a cane or fist, or throw a bottle at him, or the like, 
if he miss him it is an assault ; if he hit him, it is a battery. 
A wounding is where the violence is so great as to draw blood, by 
striking or stabbing with a sword, knife, or other instrument, or by 
shooting, or by striking with a cudgel, or fist, or the like, (/^ejpost 
p. 671.) 
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By 8 9 Viet c. 100, s. 56, the abusing, ill-treating, or wilful 

neglect of any patient in a lunatic asylum, is a misdemeanor. See 
also 16 17 ylct c. 96, s. 10: Meg. v. Pelhamy 8 Q. B. 959 : Reg. v. 

Rwndk^ Dears. C. C. 482. ^As to the assaulting or otherwise ill- 
treating of apprentices ah4 servants, see 24 d 25 Viet e. 100, s. 26, 
po8t,p. 597. 

Thereby then occasioning actual bodily harm to the said J. JV.] — 
The “ actual bodily harm ” here mentioned would include any hurt 
or injury calculated to interfere with the health or comfort of the 
prosecutor ; it need not be jan injury of a permanent character ; nor 
need it amount to what would be considered to be grievous bodily 
harm^” See post^ p. 51 S. 

And other wrongs .'] — Under the alia enormia^ you may give in 
evidence any circumstance of aggravation attending the assault and 
battery, not of itself amounting to a distinct trespass. 2 Phil. Ev. 
189. 


Evidence for the Defendant 

The defendant must prove, either that he is not guilty at all, or 
that the facts of the case do not amount to an assault or battery ; or 
that he was justified or excused in law in what he did ; or that the 
complaint has been already disposed of upon summary application 
before two justices; 24 <& 25 Viet e. 100, ss. 44, 45 (see ante., p. 124). 
The first two defences are always given in evidence under the general 
issue, both in civil and criminal cases ; matter of justification or 
excuse is speeially pleaded in civil actions, but is always given in 
evidence under tlie general issue in ci iminal cases : the 1^-men- 
tioned defence should be specially pleaded. 

1. It is a good defence to prove that the alleged battery happened 
by misadventure. If a horse run away with his rider, and run against 
afman, it is no battery. GUflxms v. Pepper^ 2 Salt. 637. If a soldier, 
in his ranks, discharge his gun, and a man unexpectedly pass before 
him at the time, and be hurt by it, it is no battery. Moor, 864 ; Hob. 
134 ; and see R, v. GUI., 1 Str^ 490. And there are many cases of 
accidents which cjinnot be set up as a defence in an action for a 
battery, that would certainly be a good defence upon an indictment : 
in civil cases, the accident must liavc been inevitable, in order to 
operate as an excuse ; 2 Rol. Ahr. 548 (G.) ; Iloh. 134 ; Moor. 8G4 ; 
and see Str. 526 ; but, in criminal cases, it may be deemed a general 
rule, that the same facts hich would make a killing homicide by 
misa^hventure (see ante^ ^>. 548 et seq.)^ will bfe a good defence upon 
an indictment for a battery. 

9^. It is a good defence to prove that the alleged battery was merely 
an amicable contest ; as, that he wrestled with the prosecutor for a 
wa^er. Com, Dig.., Pleader, 3 M. 1^. So, that it happened by 
acmdent whilst the defendant w^s evgaged in some sport or game 
, which wa,B neither unlawful Aor dangerous (see dkte, p. 542), is a 
^ ^ood. defence. 

S, It is a good defence to prove that the alleged batteiy was merely 
the cbrrecting of a child by its parefit,* the Correcting of a servant 
or scholar by his master, or the punishment of the criminal hy a 
proper officer : Com. Dig.. Plater, 3 ilf. 19 ^ 1 Hawk. c. 60, s. 
23 ; c. 62, s. 2 ; and see 2 Bps. d F. 224; provided the correction be 
moderate in the manner, the instrufiient, and the quantity of it, or that 
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the criminal be punished in the manner apnointed by the law. (See 
ante^ jp. 646.^ It has been holden that the^ defendant may justify even 
a mayhem, if done by him as a militat’V officer, for disobedience of 

orders. Lane v. Degberg^ Bull N. 

4. It is a good defence, in justification4l’en*bf^^ wounding or may- 
hem, to prove that the prosecutor assaulted or beat the defendant first, 
and that the defendant committed the alleged battery merely in his 
own defence. 1 Sid. 246 ; 1 Bol. Rep. 19 ; 2 Salk. 642 ; 3 Salk. 46. 
If he prove an assault merely, as, for instance, that the prosecutor 
lifted up his staff and offered to strike him, it is sufficient to justify the 
defendant's striking him : for he need not, in such a case, stay till jthe 
other has actually struck him. BuU. N. P. 18 ; 2 Rol. Ahr. 647, 

Z. 37. So, a husband may justify a battery in defence of his wife, a 
wife in defence of her husband, a parent in defence of his child, a child 
in defence of his parent, a master in defence of his servant, and a ser- 
vant in defence of his master. , 2 Rol. Abr. 546 (D.) ; 1 Hawk. c. 60, 
88. 23, 24. But, in all these eftses, the battery must be such only as 
was necessary to the defence of the party or his relation ; for if it were 
excessive, if it were greater than was necessary for mere defence, or if 
it were after all <langer from the assailment was past, and by way of 
revenge, the prior assahlt will be no justification. Bull. N. P. 18 : 
Reg. V. Driscoll^ C. & Mar. 314i Also it will be a sufficient answer 
to this defence, to prove that the first assault was justifiable. Com, 
Dig.^ Pleader^ 3 M. 15 ; 1 Salk. 407 ; Carth. 280 (see ante^ p. 544). 

6. The defendant may justify a battery, by proving that he com- 
mitted it in defence of his possession ; as, for instance, to remove the 
prosecutor out of the defendant’s close or house, Lutw. 1455 ; Hard, 
358 ; or to prevent him from entering it ; 2 Rol. Abr. 548, 1. 25 ; to 
restrain him from taking or destroying his goods, etc., 2 Rol. Abr, 
549, 1. 7 ; from taking or rescuing cattle, etc., in his custody upon a 
distress ; Id. Z. 16 ; 2 Bro. Ent. 253 ; or tlie like. Iif the case of a 
trespass in l^w merely, without actual force, the owner of the close, 
etc., must first request the trespasser to depart, before he can justify 
laying his hand on him for the purpose of removing him ; and, even 
if he refuse, he can only justify so much force as is necessary to re- 
move him. Weavet' v. Biish^ 1 T. R. 299. See 2 Rol: Ahr. 548, 

Z. 36, 45 ; 2 Salk. 641. But if the trespasser use force, then the 
owner mtyr oppose force to force ; 2 Salk. 641 ; 8 jT. iZ. 78 ; 1 C. 

P. 6 ; and in such case, if he be assaulted or bc&ten, he may justify 
even a wounding or mayhem in self-defence, as above mentioned. 
In answer, however, to a justification in defence of his possession, 
the other party may prove that the battery was excessive ; Skin: 
387 ; Lutw. 1436 ; or justify the alleged trespass on ^e defendant’s 
possession, by proving that he had a right of way over the close, or 
the like. . ' ; ^ 

6. It is a good defence to prove that the defendant, as an offie^/of 
justice, arrested the prosecutor by virtue of a certain writ of process,^ 
which is the aljeged battery l^bUlplained of. 2 RoL Ahr. 547, 

A sheriff’s officer, however, can only Justify laying his hand tipoiv* ir** 
man, in order to arrest him upop a writ of process. Haarieon 
Hodgson^ 10 B. & C. 445, uidess ho resist, or an attempt be to 
rescue him ; 1 L- Haym. 222 f 2 Sir. lt)49 ; \ C. <h P.\0 \ and erven 
then he can justify no greatej: degrOe of force than was necessary in 
order to secure the prisoner. And the aame as to officers of justice,, 
and persons acting in their aid, arresting on suspicion of felony, wto- 
out warrant ; and as to private persona arresting men committing 
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felonies in their presence, see mte^ p. 553. So, a man may justify 
laying his hand upon another to prevent him from fighting, or com- 
mitting a breach of the peace ; Com, Dig., Pleader, 3 if. 16 ; or to 
prevent him from rescuing goods taken in execution ; 3 Lem. 113 ; or 
the like. &ee 1 Mod. 168; 2 Rol, Ahr. 646, 1. 40. A coroner. Gar- 
nett V. F errand, ^ B. & G. 618, and a magistrate upon a preliminary 
inquiry, Cox v. Coleridge, ^ B. & C. 16, may justify a forcible ex- 
clusion of a party from the justice-room, even though he be the at- 
torney of the party accused ; but if the inquiry be final and of a judicial 
nature, all persons have a right to be present. Daubneg v. Cooper, 
10 B. d G. 237. /See 6 7 W. 4, c. 114, «. 2 ; 11 12 Vkt c. 42, 

s. 19. Yet, even in these cases, he must not use more force than is 
requisite to restrain the other party, otherwise he cannot avail him- 
self of the threatened breach of the peace, etc., as a justification. 

7. It is a good defence to show that the complaint has been dis- 
posed of by two justices, either by conviction or dismissal of the case, 
provided, in the former case, the defendant has paid the penalty, and 
suffered the imprisonment awarded ; and, in the latter, the magistrates 
have dismissed the case, because it was justified, or so trilling as not 
to merit punishment, or not proved, and this be forthwith certified 
under their hands. 24 & 25 Viet c. 100, ss. 44, 45. The magistrates 
have no power to hear and determine any assault involving a question 
of title to lands, etc., or any interest therein, or relating to any bank- 
i*uptcy or insolvency, or any execution under the process of any 
court of justice ; and if the assault bQ accompanied by any attempt 
to commit felony, or, in their opinion, be a fit subject for a prosecu- 
tion by indictment, they may abstain from any adjudication, and 
leave the case to be prosecuted by indictment. 24 & 25 Viet c. 100, 
8. 46 ; see Anon., I B. <Ss Ad. 382. As to the mode of pleading this 
defence and its effect, see ante, p. 124. It is to be observed, that 
these provisions do not prevent the prosecutor from preferring his 
indictment in the first instance, if he think fit. 


SHOOTING, WOUNDING, ETC., WITH INTENT TO MAIM, ETC. 

Statute. 

24 & 25 Viet. c. 100, s. 18.] — ^Whosoever shall unlawfully and mali- 
ciously by any means whatsoever wound or cause any grievous bodily 
harm to any person, or shoot at any person, or, by drawing a trigger, 
or in any other manner attempt to discharge any kind of loaded arms 
at any person, with intent, in any of the cases aforesaid, to maim, 
disfigure, or disable any person, or to do some other grievous bodily 
harm to any person, or with intent to resist or prevent the lawful ap- 
prehension or detainer of any person,, shall be guilty of felony, and 
being convicted thereof shall he liable, at the discre^on of the court, 
to be kept in penal servitude for life, or for any term not less than 
three years, or to be imjMrisoned for any term not exceeding two years, 
with or without hard labour, and with or yithout solitary confinement. 

• Sect 20 — Unlawfully vjomding. "I — ^Whosoever shall unlawfully and 
4 ualiCiously wound or inflict any grievous bodily harm upon any 
other person, either with or without any weapon or instrument, shall 
be guilty of a misdemeanor, and being convicted thereof shall be 
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liable, at the discretion of the court, to be kept in penal servitude 
for the term of three years, or to be imprisoned for any term not 
exceeding two yeai’s, with or without hard labour. 


Indictment for Wounding^ with Intent to Maim^ etc. 

Central Criminal Court, to wit: — The jurors for our lady the 
Queen upon their oath present, that J. S. on the first day of June, 

in the year of our Lord , one J. N., feloniously, unlaAvfully, and 

maliciously did wound, with intent in so doing, him the said J. N. 
thereby then to maim ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity, {^nd Count.) — And the jurors aforesaid, upon 
their oath aforesaid, do fiirtlier present, that the said J. S. afterwards, 
to wit, on the day and year aforesaid [etc.^ as in the last Count"]^ 
with intent in so doing, him the said J. N. thereby then to disfigure ; 
against the form of the statute, etc. (3rd Count.) — Same as the last; 
with intent, in so doing him the said J. N. thereby then to disable ; 
against the form, etc. (4^^ Count.) — Same as the last / with intent, 
in so doing, him the said J. N. thereby then to do some grievous 
bodily harm ; against the form, etc. (bth Count.) — Same as the last ; 
witli intent, in so doing, thereby then to prevent (“ resist or prevent') 
the lawful apprehension (“ axrpi'ehension or detainer'^) of the said J. B. 
(“ any person''") ; against the form, etc. An indictment charging the 
act to have been done feloniously^ wilfully^ and malicionsly^'" is bad^ 
the words of the statute being “ unlawfully and maliciously.'' R. V. 
Ryan^ 2 Mood. C. C. 15. In practice^ the first count of the indictment 
is generally for wounding with intent to murder. (See ante., p. 660.) 
These counts may be joined^ though the pmisimmt is different. R, v. 
Strange^ 3 C. P. 172. 

Felony : penal servitude for life or for not less than three years., or 
imprisonment not exceeding two yexirs, with or vxithout hard labour^ and 
with or without solitary confinement (such confinement not exceeding one 
month at any one time, nor three months in any one year), 24 25 Viet, 

c. 100, s. 70 (ante., p. 533). 

This offence is not triable at any quarter sessions. 5 6 Viet, c, 

38, s. 1 (ante, 93). 

Evidence. 

Feloniously, unlawfully, and maliciously. 1 — By stat. 9 G. 4, c. 31, 
s. 12, it was necessary that the offence should have been committed 
under such circumstances, that if death had ensued therefrom, it 
would have amounted to murder. This proviso was omitted in the 
statute 7 W. 4 1 Viet. c. 85, s. 4, and is not contained in the 

present statute, which would seem therefore to include every 
wounding, etc. done without lawful excuse with any of the intents 
mentioned in the statute, for from the act itself malice will be in- 
ferred. The word “ maliciously” in the statute does not mean with 
malice aforethought ; for if it did, the offence would be included 
under the 14th section. The offence is therefore equally within this 
section, although if death had ensued, it would nave been man- 
slaughter only. R. V. Griffiths, 8 C. P. 248 ; Reg. v. Nicholls, 9 C. 
d} P. 267 : Anon., 2 Mood. C. C 40. 

The instrument or means by which the injury was inflicte^ 
need not be stated in the indictment, and if stated, need not be 
proved as laid. R. v. Briggs, 1 Mood. C. C. 318. Upon an indict- 
ment which charged a wound to have been inflicted by striking with 
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a stick and kicking with the feet, proof that the wound was caused 
either by striking with a stick or kicking was holden sufficient, 
though it was uncertain by which of the two the injury was inflicted. 

Id. 

Did wound.'] — Under the repealed acts, which used the words 
“ stab, cut, or wound,” if the indictment was for cutting, evidence of 
a stabbing would not support it, the words being in the alternative. 
JB. V. MDerrmit^ R. d R. 356. Under the words “ stab ” or ** cut,” 
an incised wound must have been proved ; a mere contused or lace- 
rated wound was not within those words. This gave occasion to 
many failures of justice. But it is now unnecessary further to refer to 
the cases decided on this subject under those acts, since the present 
statute has only the word “ wound^^ and that word includes incised 
wounds, punctured wounds, lacerated wounds, contused wounds, and 
gun-shot wounds. /See v. i2e(/., 3 Cox Cr. L. Cases^ 141. . But to 
constitute a wound within the meaning of the statute, the continuity 
of the skin must be broken ; R. v. Wood^ 1 Mood.^C. C. 278 ; or in 
other words, the outer covering of the body (that is, the whole slcin^ 
not the mere Micle or upper skin, Reg. v. M^Loughlin^ 8 C. d P. 635), 
must be divided. R. v. Bechet.^ 1 M. d Roh. 526. See R. v. Smith, 
S C. d P. 173. But a division of the inteimal skin — e. g., within the 
cheek or lip — is sufficient to constitute a wound within the statute. 
Reg. V. 'Warman, 1 Den. C. C. 183. If the skin be broken, the nature 
of the instrument with which the injury is inflicted is immaterial. 
Tims, a wound from a kick with a shoe is within the statute. R. v. 
firings, 1 Mood. C. C. 318. And where a hammer was thrown at a 
perapn, Vhich struck him on the nosa, and broke the skin, it was 
.holden to be a wound yithin the meaning of the repealed act 7 W. 4 
^ h Viet. c. 85, 8. 4. Jt. V. Withers, 1 Mood. C. C. 294. See R. v. 
Payne, 4 C. d F. 558. Where *^tl\e defendant struck the prosecutor 
on the outside of his hat violently with aii air-gun, and the hat 
wounded the prosecutor, but the air-gun never came in contact 
with the prosecutor, it was held to be a wounding. R. v. Sheard, 
2 Mood. (7. (7. 13 ; 7 C.d P. 846. Under the former statutes, however, 
it was necessary that some instrument should be used ; therefore, 
where the defendant bit off the proseeutor’s finger, it was held not 
to be a wounding within the 9 G. 4, c. 31, s. 12. R. v. Stevens, 1 
Mood. C. C. 409 ; R. v. Harris, 7 C.dP. 446. So also, where the 
defendant threw vitriol in the prosecutor’s face, and so wounded 
him, it was held not to be within the same act. R. v. Murrow, 1 
Mood. C. C. 456 : {see now 24 d 25 Viet. e. 100, s. 29, post, p. 578). 
But the present statute extends to a wounding, etc., “ by any means 
whatsoever.'' The wound must be given by the act of the defend- 
ant ; for if in self-defence the prosecutor force a part of his body 
against an instrument in the defendant’s hands, and so cut or wound 
himself, it is not within the statute. R. v. Bechet, \ M. d Roh. 526. 

■The statute extends to three species of assaults ; namely. 1. To 
“ wound or oause any grievous bodily harm to any person 2. To 
“ shoot at” any person ; 3. To attempt, “ by drawing a trigger, or in 
any other manner,” to discharge any land of loaded arms at any per- 
son, And each of those may be done with any one of the following 
intents ; namely, 1. To maim ; 2. To disfigure ; 3. To disable ; 4. To 
*do some other grievous bodily harm ; 5. To resist or prevent the 
lawful apprehension or detainer of any person. 

With Intent, etc.] — In order to convict of the felony, the intent 
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must be proved as laid ; hence the necessity of several counts charg- 
ing the offence to have been committed with different intents. If an 
indictment allege that the defendant cut the prosecutor with intent 
to murder, to disatle, and to do some grievous bodily harm, it will 
not be supported by proof of an intention to prevent a lawful ^pre- 
hension ; R, V. Duffin^ R. & R. 365 ; R, v. Boyce, 1 Mood, C. C. 29 ; 
unless, for the purpose of effecting his escape, the defendant also 
harboured one of the intents stated in the indictment ; R. v. Gillow, 

1 Mood, C. C, 85 ; for, where both intents exist, it is immaterial which 
is the principal and which the subordinate. Therefore, where, in 
order to commit a rape, the defendant cut the private parts of an 
infant, and thereby did her grievous bodily harm, it was holden that 
he was guilty of cutting with intent to do her grievous bodily harm, 
notwithstanaing his principal object was to commit tlie rape. R, v. 
Cox, R, & R. 362. So also, if a person wound another in order to rob 
him, and thereby inflict grievous bodily liarm, lie may be convicted 
on a count charging him with an intent to do grievous bodily harm. 
Reg. V. Bowen, C. Mar. 450. The intent, of course, can be proved 
by presumptive evidence only. {Ante, p. 207.) It must be proved 
as laid ; where, therefore, the defendant struck at but B. inter- 
posing, received the blow, and was wounded, it was‘ held that the 
defendant could not be convicted of wounding B., with intent to 
do him grievous bodily harm. Reg. v. Hewlett, 1 F. & F. 91. See 
R. V. Holt, 7 C. <& P. 518 : Reg. v. Ryan, 2 M. & Roh. 213 {ante, 
jpp. 562, 559). Under the present statute, however, jt is sufficient if, 
it be proved that the defendant wounded, etc., shot at, etc., any person, 
with intent to maim, etc. any person ; therefore in the case just cited, 
the defendant might now be aonvicted^of wounding B. with Intent* to 
do gi’ievous bodiIy*^harm to A. If it be doubtful whether the actVas 
done by accident or design, other circumstances maybe given m 
evidence to prove the intent. {Ante, p. 186.) In tlie case of R. v, 
Coke and Woodhum, 6 St. Tr. 212, the defendants had the effrontery 
to set up as a defence, that the assault was committed by thenk wftn 
intent, not to maim or disfigure, but to murder ; the court however 
held, that if a man attack another with intent to murder him, with an 
instrument which cannot but endanger the disfiguring of him, and in 
such attack happen not to kill, but only to disfigure him, it was 
within the statute 22 <& 23 C. 2, c. 1, 8. 7, which made it felony to 
commit any of the offences there mentioned, with intent to maim or 
disfigure. The defendants were accordingly convicted and^executed. 
4 Bl. Com. 207, n. {k). 

With respect to the intents mentioned in the statute, it may be 
useful to observe, that to maim is to injure any part of a man’s body 
which may render him, in fighting, less able to defend himself, or 
annoy his enemy. 1 Hawk. c. 44, a. 1 ; see Reg', v. Sullivan, C. <& Mar, 
209. To disfigure, is to do some external injuiy which may detract 
from his personal appearance ; and to disable, is to do something 
which creates a permanent disability, and not merely a temporary 
injury. See R. v. Boyce, 1 Mood. C. C. 29. It is not necessa^ that 
a grievous bodily harm should be either permanent or dangerous ; if 
it be such as seriously to interfere with health or comfort .that is 
sufficient ; and therefore, where the defendant cut the private parts 
of an infant, and the wound was not dangerous, and was smalf^ but 
bled a good deal, and the jury found that it was a ^evous bodily^ 
harm, it was holden that the conviction was right. R. v. Cox, R, df 
R. 362 ; see Reg. v, Ashrmn, 1 F, & F, 88. Where the intent laid 
is to prevent a lawful apprehension, it must be shown that the arrest 
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would have been lawful (see ante^pp, 551, et seq,) ; and where the cir- 
cumstances are not such that the party must know why he is about 
to be apprehended, E. v. Uowarth^ 1 Mood, C, C, 207 («w#e, p. 553), 
it must be proved that he was apprised of the intention to apprehend 
him, R, V. Ricketts, 3 Camp. 68. If the prosecutor fail in proving 
the intent, the defendant, as has been already seen, may be convicted 
of the misdemOanqr of unlawfully wounding, and receive sentence of 
imprisonment with hard labour, (^ee post, p, 575.) 


Indictment for Shooting with Intent to Maim. 

Commefneement as ante, p. 571] — a certain gun, then loaded with 
gunpowder and divers leaden shot, at and against one J. N. feloniously, 
unlawfully, and maliciously did shoot, with intent in so doing the 
said J. N. thereby then to maim ; against the form of the statute in 
such case made apd provided, and against the peace of our lady the 
Queen, }ier crown and dignity, uidd counts stating the various intents 
pientiomd in the statute, as in the last precedent. In practice the first 
count is for shooting with intent to murder, as ante, p. 662. 

Felony. 24 & 25 Viet. c. 100, s. IS/* See the last precedent. 

Evidence. 

' Prove the shooting as directed ante, p. 562. Prove the intent as 
laid in some one of the counts (see ante, p. 572). 


Indictment for attempting to Shoot, with Intent to Maim, etc. 
Commencement as ante, p. 571] — by drawing the trigger (“ dratc- 
ing a trigger or in any other manner^^) of a certain pistol (“ any kind 
of, loaded arms''), then loaded and charged with gunpowder and one 
leaden bullet, feloniously, unlawfully, and maliciously did attempt to 
discharge the said pistol, so loaded and charged as aforesaid, at and 
against one J. N., with intent, [etc., as in the last precedent hut one\ 
Felony. 24 25 Viet. c. 100, s. 18. See the last precedent hut one. 

Evidence. 

Prove the attempt to shoot, as directed ante, p. 563 ; and the intent, 
as under the last two precedents. If a person, intending to shoot 
another, put his finger on the trigger of a loaded fire-arm, but is pre- 
vented from pulling the trigger, this is not an attempt to discharge 
loaded arms within the statute. Reg. v. St. George, 9 C. & P. 483 : 
Reg. V. Lenois, Idl 523. But the presenting of a loaded pistol at 
another is an assault. Reg. v. St. George, supra : Reg. v. Baker, 1 
C. K. 254. And semble, though the pistol be not in fact loaded, 
if it be presented so near the person of another as that it would^have 
endangered him had it been loaded and gone off, and he be ignorant 
that it is not loaded, that is an assault. Id. / hut see Reg. v. James, 
1 C.dhK. 530, contra. 

Any gun, pistol, or other arms, loaded in the barrel with gunpowder 
or other explosive substance, and ball, shot, slug, or other destructive 
mate/rial, are loaded arms, within the meaning of the statute, although 
the attempt to discharge them may fail from want of proper priming, 
or from any other causes. 24 <& 25 Viet. c. 100, s. 19, ante,p. 561. 
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Indictment for unlaufully Wounding, 

Commencement cut ante, p, 571]— -one J. N. unlawfully 'and malici- 
ously did wound (“ wound or inflict any grievom bodily harm upon”) ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the'Queen, her crown and ‘di^itv. 

5 ' Add a count charging that the defendant “ did inflict grievous bodily 
larm upon J, N.f (see ante, p. 573).] 

Misdemeanor; penal servitude for three years, or imprisonment not 
exceeding two years, with or withcmt hard labour, 24 & 25 Viet, c. 100, 
8, 20, ante, p, 570. 

The defendant may be cemi^icted of unUtufully wounding, and punished 
under this section, upon an indictment charging a felonious wounding, 
xchere the prosecutor fails in^ proving the fehmious intent : see ante, 
p. 558. The evidence will he the same as on such indictment, except as 
to the proof of the intent 


ATTEMPTING TO CHOKE, SUFFOCATE, OR STRANGLE, ETC., WITH 
INTENT, tTC. 


Statute. 

24 i& 25 Viet c. 100, s. 21.]— Whosoever shall, by any means 
whatsoever, attempt to choke, suffocate, or strangle any other person, 
or shall by any means calculated to choke, suffocate, or strangle, 
attempt to render any other person insensible, unconscidus, or in- 
capable of resistance, with intent in any of such cases jfhereby to 
enable himself or any other person to commit, or with intent in any 
of such cases thereby to assist any other person in committing, any 
indictable offence, shall be guilty of felony, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
penal servitude for life, or for any term not less than three years, or * 
to be imprisoned for any term not exceeding two years, with or with- 
out hard labour. 


Indictment 

Commencement as ante, p, 57] — feloniously and unlawfully did. 
attempt, by then [state the means — “by any means whatsoever”], to 
choke, sufmeate, and strangle one J. N., (“ choke, suffocate, or strangle 
any person^' or “ by any medns calculated to choke, suffocate, or strangle, 
attempt to render any person insensible, unconscious, or incapable of 
resistance^) with intent that then to enable him the said J. S. the 
monies, goods and chattels of the said J. N., from the person of the 
said J. N., feloniously and unlawfully to steal, take, and carry away, 
(“ with intent to enable himself or any other person to commit, or “ to 
assist any other person in committing, any indictable offence ''^) ; against 
the form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. [Add counts 
varying the statement of the overt acts, and of the intent,’\ 

Felcmy : penal servitude for life or for mt less than three years, or 
imprisonment, with or without hard labour, and with or without soli- 
tary confinement, (such conflnsmesU mt exceeding one month a^any one 
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time, rm three months in any one year^ 24 do 25 Vkt, c. 100 , s. 70 , ante, 
"JK 533 ), not 'exceeding two years, 24 dh 25 Viet, c, 100, «. 21. 

This offence is not triable at cmy quarter sessions, b Q Viet. c. 38, 

8 , 1 (ante, p. 93 ). 

Evidence, 

Prove the attempt by the defendant to choke, suffocate, strangle 
the prosecutor, by t^ means stated in the indictment, and the intent 
•as directed dnte^p, 572. 


ADMINISTERING^ ETC., CHLOROFORM, ETC., TO COMMIT INDICTABLE 
OFFENJESft 

Statute, 

24 dh 25 Viet. c. 100, s, 22.] — Whosoever shall unlawfully apply or 
administer to or cause to be taken by, or attempt to apply or ad- 
minister to or attempt to cause to be administered to or taken by, 
any person, any chloroform, laudanum, or other stupefying or over- 
powering drug, matter, or thfVvg, with intent in any of such cases 
thereby to enable himself or any other person to commit, or with 
intent in any of such cases thereby to assist any other person in 
committing, any indictable offence, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for life or for any other term not less 
than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour. 

Indictment. 

Commcfiicement as ante, p. 571] — feloniously and unlawfully did 
apply and administer to one J. N. apply or administer or cause to 
he taken, or attempt to ajply or administer to, or attempt to cause to he 
administered to or taken by ”) certain chloroform (“ any chloroform, 
lattdanum, or other stupefying or overpowering dnig, matter, or thing ”) 
with intent thereby then to enable him the said J. S. [or one A. B.] 
the monies, goods and chattels of the said J. N., from the person of 
the said J. N., feloniously and unlawfully to steal, take, and carry 
away (*‘ loith intent thereby to enahh himself or any other person 
to commit, or with intent to assist any other jicrson in committing any 
indictable offence''^ ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

If it he not certain that it was chloroform (or laiulanum) that teas 
administered, add a count or counts stating it to be certain stupefy- 
ing and overpowering drug and matter, to the jurors aforesaid un- 
known.” Add also counts varying the intent, if necessary. 

Felony: penal servitude for life or for not less than three years, or 
imprisonment, with or without hard labour, not exceeding two years. 
24 25 Fic<. c. 100, «. 22. 

This offence is not triable at any quarter sessions. 5 <5 6 Viet, c. 38, 
8. 1 (ante, p, 93), 

Evidence. 

Prove that the defendant administered or assisted in administering 
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chloroform (or laudanum, or other stupefying or ovc}-powering drug, 
etc,), as^ stated in the indictment. If the drug, etc., be Aot named Iw 
the indictment, evidence must bg given to show that it was of a 
stupefying or overpowering nature, calculated to aid the^offender in 
the commission of a felony. Then prove the intent, as directed 
ante^p. 186. In practice the ordinary evidence of fUe intent will be 
that the prosecutor was robbed or otherwise injured while under the 
influence of the drug, etc. 


AD.MIJIISTERING, ETC., POISON, ETC., WITH INTENT TO ENDANGER 
LIFE, ETC., OR TO INJURE, ETC. 


Statute. 

24 tfe 25 Viet. c. 100, s. 23.] — Whosoever shall unlawfully and mali- 
ciously administer to or cause to be administered to or taken by any 
other person any poison or other destructive or noxious thing, so as 
thereby to endanger , the life of such person, or so as thereby to inflict 
upon such person any grievous bodily harm, shall be guilty of felony, 
and being convicted thereof shall b# liable, at the discretion of the 
court, to be kept in penal servitude for any term not exceeding ten 
years and not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without harcb labour. 

Sect 24.] — Whosoever shall unlawfully and maliciously administer 
to or cause to be administered to or taken by any other person any 
poison or other destructive or noxious thing, with intent to injure, 
aggrieve, or annoy such person, shall be guilty of a misdemeanor, 
and being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for the term of three years, or to 
be imprisoned for any term not exceeding two years, with or without 
hard labour. 

Se-ct. 25.] — If, upon the trial of any person for any felony in the 
last but one preceding section mentioned, the jury shall not bo 
satisfied that such person is guilty thereof, but shall be satisfied that 
lie is guilty of any misdemeanor in the last preceding section men- 
tioned, then and in every such case tlie jury may acquit the accused 
of such felony, and find him guilty of such misdemeanor, and there- 
upon he shall be liable to be punished in the same manner as if con- 
victed upon an indictment for such misdemeanor. 


Indictment for administering Poison so as to endanger Life., etc. 

Commencement as ante, p. 557] — feloniously, unlawfully, and mali- 
ciously did administer to one J. N. (“ administer to or cause to he ad- 
ministered to or taken hy any person, "') a large quantity, to wit, twi> 
drachms of a certain deadly poison called white arsenic, (“ any poison 
or other destructive or noxious thing,”) and thereby then did en- 
danger the life of the said J. N. ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Add a count stating that the defend- 
w. c c 
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ant “ did cause to be taken by J. N. a large quantity/’ etc. ; and if 
the kind of poison^ etc.^ he doubtful^ add counts describing it in different 
ways, and also stating it to be “ a certain destructive thing,” or “ a 
certain noxious thing,” “to the jurors aforesaid unknown.” See 
ante, p, 559. There should be also a set of counts stating that the de- 
fendant thereby “ inflicted upon J. N. grievous bodily hami^ 

An indktiiient on s. 2^, for administering, etc., poison, etc., with intent 
to injure, aggrieve, or annoy the prosecutor, may he framed from the 
precedent vnte,p. 558, vai'ying the allegation hf the intent. Or the de- 
fendant may he comicted of and have judgment for the misdemeanor 
mentioned in s. 24, on an indictrnent under s. 23, if the prosecutor fail 
in proving the felony. Id. s. 25. Where the defendant adndnistered 
cantharides to a woman, and the jury found that it was administered 
with the Intent to eiccite her sexual passion and desire, in order that the 
dffendant might obtain connexion with her, this was held to be an ad- 
ministering with intent to injure, aggrieve ami annoy" her. Reg. v. 
Wilkins, Nov. 1861. 

Felony : penal servitude for not more than ten and not less than three 
years, or imjtrisonmcnt not exceeding two years, loith or without hard 
'labour, 24 & 25 Viet. c. 100, s. 23. Jf the defendant be convicted of the 
misdemeanor only, the punishnunt is pemil servitude for three years, or 
imprisonment not exceeding two years, with or without hard labour. 
2d. s. 24. ♦ 

Evidence. 

Prove the administering, etc., of the poison, etc., as directed ante,p. 
559. Prove, also, that by means thereof the prosecutor’s life was en- 
dangered, or grievous bcjdily harm was done to him (see ante,jK 573). 
In order to a conviction of the misdemeanor mentioned in 24, it 
«fuist be proved that the defendant intended the administration of 
the poison, etc., to “ injure, aggrieve, or tuinoy” the prosecutor. See 
Reg. V. Wilkins, sujrrd. 

INJUUING OU ATTEMPTING TO INJURE PEPvSONS BY EXPLOSIVE OR 
CORROSIVE SUBSTANCES, ETC. 

Statute. 

24 ff’ 25 Viet c. 100, s. 28.] — Whosoever shall unlawfully and mali- 
ciously, by the e\[)losion of gunpowder or other explosive substance, 
burn, maim, distigiire, disabh', or do any grievous bodily barm to any 
person, shall be guilty of felony, and being convicted thereof shall be 
liable, at the discretion of the court, to be kept in penal servitude 
for life or for any term not less than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour, 
and with or without solitary contineraent, and, if a male under the 
age of sixteen years, wdth or without whipping. 

Sect. 29.] — Whosoever shall unlawfully and maliciously cause any 
gunpowder or other explosive substance to explode, or send or deliver 
4o or cause to be taken or received by any person any explosive 
substance or any other dangerous or noxious thing, or put or lay at 
any place, or cast or throw at or upon or otherwise apply to any 
person, any corrosive fluid or any destructive or explosive substance, 
with intent in any of the cases aforesaid to burn, maim, disfigure, or 
disable any pereon, or to do some grievous bodily harm to any per- 
son, shall, whether any bodily injury be effected or not, be guilty of 
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felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for life or for any term not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement, and, if a male under the age of sixteen years, with or 
without whipping. 

30.] — Whosoever shall unlawfully and maliciously place or 
throw in, into, upon, against, or near any building, ship, or vessel 
any gunpowder or other explosive substance, with intent to do any 
bodily injury to any person, shall, whether or not any explosion take 
place, ^(1 whether or not any bodily injury be effected, be guilty of 
felony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in ])cnal servitude for any term not exceed- 
ing fourteen years and not less than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour, 
and with or without solitary confinement, and, if a male under the 
age of sixteen years, with or without whipping. 


Indictment for Burning hy Gunpowder. 

Commencement as ante^ p. 557] — feloniously, unlawfully, and ma- 
liciously, by the explosion of a certain explosive substance, that is to 
say, gunpowder, one J. N. did burn ; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. Add counts charging the intent to 
he to “ maimf to “ disfigure. f to “ disable ami to do grievous bodily 
harm according to the circumstaiices. ^ 

Felony : pened servitude for life or for not less than three 
lmjwism7neid with or without hard labour, and with or witiumt solitary 
confinement, (^sneh confinement not exceeding one calendar month at any 
one time, nor three calendar months in any one year, 24 cO 25 Viet. c. 100, 
s. Ii),a7ile,p. 533), e.reeeding two years j and, if a male under sixteen 
years, with or without whipping. 24 25 Viet. c. 100, s. 28. An in- 

die tnumt under s. 30, for malicioiislg idacing or throwing gunpowder 
into, etc., any house, etc., with intent to do bodily injury to any 2 fcr 8 on, 
may easily be framed from the. precedent ante^ ]t. 447. 

This ojfemce is not triable at any quarter sessions. 5 tC* 0 Viet. c. 38, 
s. 1, ante, p. 03. 

Evidence. 

Prove that the defendant, by means of the explosion of gunpowder, 
burnt the person of J. N., or maimed, disfigured, or disabled him, or 
did him some grievous bodily harm. {See ante, p. 573.) Prove that 
the act was done maliciously. {See ante, p. 180.) 


Indictment for sending an Explosive Substance, loith Intent, etc. 

Commence7nent as ante,, p. 557] — feloniously, unlawfully, and mali- 
ciously did send (“ send or deliver to, or cause to he taJccM or received 
Iry, any person") to one J. N. a certain explosive substance and dan- 
gerous and noxious thing, to wit, two drachms of fulminating silver, 
and two pounds weight of gunpowder, with intent in so doing him the 
said J. N. thereby then to bum (“ bum, maim, disfigure, or disable, 

cc2 
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or do some grievous bodily harm”) ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Add counts varying the injury and 
intent. 

Felony. 24 d) 25 Viet, c, 100, s. 29. See the last precedent 
This offence is not triable at any quarter sessions. 5 dc 6 Viet c. 38, 
8. 1, ante, p. 93. 

Evidence. ‘ 

Prove the sending of the explosive substance, and the intent as 
directed ante.p. 180. Under the former statute, 7 W. A db 1 Viet c. 
8r), s. r>, it was necessary to prove that the prosecutor was actually 
burnt, etc. Put by the present statute the ofience is complete by the 
malicious sending, etc., with intent to burn, etc., any person, whether 
or not any bodily injury be effected. 


Indictment for throvnng Corrosive Flidd^with Intent^ etc. 

Commencement as ante^2^' — feloniously, unlawfully, and mali- 

cif)usly did cast and throw upon Q'" cast or throw at or uqjon or other- 
wise apply to any 'person") one J. N. a certain corrosive tliiid, to wit, 
<»ne pint of oil of vitriol, (“ aw// corrosire Jinid or other destructive 
or explosive substance") with intent in so doing him the said tf. N. 
thereby then to burn ; against the form of the statute in such case 
imule and provided, and against the peace of our lady the Queen, her 
crown and dignity. Add counts vairymg the injury and intent. 

Felony. 24 d; 23 Viet. c. 100, s. 29. See the hist precedent but one. 

This offence is not triable at any quarter sessions. 5 d‘ 0 Viet. c. 
0,8. 1 , ante, 93. 

Evidence. 

Prove that the defendant wilfully threw vitriol on (or at) the pro- 
secutor ; and prove the intent as directed onte.,p. ISO. The repealed 
stat. (> G. 1, c. 2, s. 11, made it felony to assault any person in the 
public streets, etc., with intent to cut, etc., and cutting the clothes of 
such person : upon which it was holdcn,in a case where the defendant 
intending to cut the ]ierson of the prosecutrix, struck her with a sharp 
instrument, and, in doing so, cut lier clothes, that the primary inten- 
tion must he to cut the clothes, and that as the primai-y intention there 
was the wounding of the })erson, the statute did not apply. R. v. 
Williams, 1 Leach, 533. Bo here, if it vrere clearly shown that the 
intention was only to burn the clothes, it would seem not to be within 
the statute ; but unless the contrary be proved, the intention will be 
evidenced by the act. 

Boiling water was held to be ^destructive matter,” within the re- 
pealed statute 7 IK. 4 <f’ 1 Viet. c. 85, s. 5. Reg. v. Crawford, 1 Dm. 
C. C. UK) ; 2 C. it K. 129. 


SETTING SPRING-GUNS, ETC., WITH INTENT, ETC. 

Statute. 

24 db 25 Viet. c. 100, s. 31.] — Whosoever shall set or place, or 
cause to be set or placed, any spring-gun, man-trap, or other engine 
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calculated to destroy human life or inflict grievous bodily harm, with 
the intent that the same or whereby the same may destroy or inflict 
grievous bodily harm upon a trespasser or other person coming in 
contact therewith, shall be guilty of a misdemeanor, and being con- 
victed thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for the term of three years, or to be impri- 
soned for any term not exceeding two years, with or without hard 
labour ; and whosoever shall knowingly and wilfully permit any such 
spring-gun, maii-trap, or other engine which may liavc been set or 
placed in any place then being in or afterwards coming into his pos- 
session or occupation by some other person to continue so set or 
placed, shall be deemed "to have set and placed such gun, trap, or en- 
gine with such intent as aforesaid : provided that nothing in this sec- 
tion contained shall extend to make it illegal to set or place any gin 
or trap such as may have been or may be usually set or placed witli 
the intent of destroying vermin : provided also, that notliing in this 
section shall be deemed to make it unlawful to set or place or cause 
to be set or placed, or to be continued set or placed, from sunset to 
sunrise, any spring-gun, man-trap, or other engine which shall be set 
or placed, or caused or continued to be set or placed, in a dwelling- 
house, for the protection thereof. 

Imlictmmt, 

Commencement as ante^ p. 557] — unlawfidly did set and place and 
cause to be sot and placed, in a certain garden situate at the parish of 
Ih, in the county of M., a certain spring-gun sprin/j-gun^ mari’trap^ 
or other engine calculated to destroy life or inflict grie/vous hodihj 
harm^')^ which was then loaded and charged with gunpowder and 
divers leaden shot, with intent that the said spring-gun, so loaded an^ 
charged as aforesaid, should inflict grievous bodily harm upon de- 
stroy or hfflict grievous bodily Harm upon^^) any trespasser any 
trespasser or other person") who might come in contact therewith ; 
against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignitj^. 

Misdemeanor : penal servitmle for three years^ or imprisonment^ with 
or without hard labour^ not exceeding two years. 24 & 25 Viet. c. 100, 
s. 31. 

Prove that the defendant placed, or continued {see 24 & 25 Viet. c. 
100, 8. 31, supra) the spring-gun loaded in a place where persons 
might come in contact with it ; and if any injury was in reality occa- 
sioned, state it in the indictment, and prove it as laid. 

The intent can only be inferred from circumstances {see, ante^p. 

1 86) ; as the position of the gun, the declarations of the defendant, 
and so forth. Any injury actually done will, of course, be some evi- 
dence of the intent. 

This statute applies only to instruments set with an intention to do 
grievous bodily harm thereby to human beings, or whereby grievous 
bodily harm is actually done to a human being ; not, therefore, to 
dog-spears set by a man in his own land. Jordin v. Crump., % M.dh 
W. 782. 
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ATTEMPTS TO ENDANGER THE SAFETY OF RAILWAY PASSENGERS. 


Statute. 

24 i!c 25 Viet. c. 100, s. 32.] — Whosoever shall unlawfully and ma- 
liciously put or throw upon or across any railway any wood, stone, or 
other matter or thin;?, or shall unlawfully and maliciously take up, 
rcmov( 5 , or displace any rail, sleeper, or other matter or thing belong- 
ing to any railway, or shall unlawfully and maliciously turn, move, or 
divert any points or other machinery belonging to any railway, or 
shall unlawfully and maliciously make or show, hide or remove, any 
signal or light upon or near to any railway, or shall unlawfully and 
maliciously do or cause to be done any other matter or thing, with 
intent, in any of the cases aforesaid, to endanger the safety of any 
j)er8on travelling or being upon such railway, shall be guilty of 
fddony, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in j)enal servitude for life or for any term not 
less than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and, if a male under the age 
of sixteen years, with or without whipping. 

Sei't. 33.]*~AVhosoever shall unlawfully and maliciously throw, or 
cause to fall or strike, at, against, into, or upon any engine, tender, 
carriage, or truck used upon any railway, any wood, stone, or other 
matter <»r thing, with intent to injure or endanger the safety of any 
person being in or upon such engine, tender, carriage, or truck, or in 
or upon any otlun* engine, teiuler, carriage, or truck of any train of 
which such first-nundioried engine, tender, carriage, or truck shall 
form part, shall be guilty of felony, and being eonvieted thereof shall 
h(5 liable, at the discretion of the (umrt, to be kei)t in penal servitude 
for life or for <Mny term not less than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour. 

Si'ct. 34,]— AVhosiH'Vcr, by auy unlawful act, or by any wilful omis- 
sion or neglect, slndl endanger or cause to be endangered the safety 
of any person convoyctl or being in ov upon a railway, or shall aid or 
assivst therein, shall he guilty of a mis<lemoanor, and being convicted 
thereof shall he liable, at the discretion of the court, to be impri- 
soned for any term not exeeeiUng two years, with or without hard 
labour. 


[ Imlictmenf for emhwrjmng hg Wilful Xegkct the safety of Railway 
Passevyers. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 

upon their oath present, that J. S., on the day of , a.d. 

1862, unlawVullv did, ‘by a certain wilful omission and neglect of him 
the said J. S., tliat is to say, by then wilfully omitting and neglect- 
ing to turn certain points in and upon a certain railway called the 
— railway, in the parish of Ik, in the county of M., which points 
it was then the duty of him the said J. S. to turn, endanger the safety 
of certain persons then conveyed and being in and upon the said raif- 
way ; against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
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ImdictmmU m ss. 32 and 33 may be framed from the precedent antCy 
p. 467, vary ivy the statement of the intent. 

Misdemeanor : imjmsonment not exeteding two ycarSy with or with- 
out hard labour, 24 25 Vlct. c, 100, s. 34. 

Evidence, 

Prove that it was the duty of the defendant to turn the points ; that 
he wilfully omitted and iie^^lected to do so ; and that by reason of 
such omission and neglect the safety of the passengers or other per- 
sons conveyed or being on the railway (which words will include not 
only passengerfi but ulhecrs and servants of the railway company) 
was endangered. 


INJURIES ARISING FROM THE FURIOUS DRIVING'OF CARRIAGES. 


Statute, 

vt 

24 25 Viot, c. 100, s. 35.]— Whosoever, having the charge of any 

carriage or vcdiiclo, shall, by wanton or furious driving or racing, or 
, other wilful misconduct, or by wilful neglect, do or cause to be done 
any bodily harm to any person whatsoever, sliall be guilty of a mis- 
demeanor, and being convicted thereof shall be liable, at the discre- 
tion of the court, to be imprisoned for any term not exceeding two 
years, with or without hard labour. 

Imlicinient, 

Commencement as ante.yp, 557]— being then a coacliman, and then 
liaving charge of a certaiii carriage and veliicle called an omnibus, 
unlawfully did, by the wanton and furious driving of the said car- 
riage and vehicle by him the said J. S., cause certain bodily harm to 
be done to one .1. N. ; against the form of the statute in sueli case 
made and provided, and against the peace of our lady the (^ueen, 
her crown and dignity. 

Misdemeanor : imprisonment,, with or v)ifhont hard lahouryUOt ex- 
ceeding two years, 24 ct* 25 Viet. c. 100, s, 35. 

Evideme. 

Prove that the defendant was coachman of tlie carriage, as stated 
in the indictment ; prove the furious driving, and that by means of 
it a personal injury was done to J. N. 

The former statute on this subject, 1 G. 4, c. 4, ap[)lied only to 
the furious driving of a stage coach or public carriage, and moreover 
did not extend to “ hackney coaches drawn by two horses only, and 
not plying for hire as stage coaelies but the present act includes 
all carriages and vehicles of every description, both public and pri- 
vate. 
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OBSTRUCTING, ETC., CLERGYMEN, ETC., IN DISCHARGE OP THEIR 
DUTIES. 


Statute. 

24 25 Viet. c. 100, s. 3G.] — Whosoever shall, by threats or force, 

obstruct or prevent, or endeavour to obstruct or prevent, any clergy- 
man or other minister in or from celebrating divine service or other- 
wise odieiating hi any cliurch, chapel, meeting-house, or other plat^e 
of divine worsliip, or in or from the performance of liis duty in the 
lawful burial of the dead in Jltiy churchyard or other burial place, or 
shall strike or offer any violence to, or shall, upon any civil process, 
or imder the pretence of executing any civil process, arrest any 
clergyman or other minister who is engaged in, or to the knowledge 
of the offender is about to engage in, any of the rites or duties 
in this section aforesaid, or who to the knowledge of the offender 
shall be ijoing to ])erform tlie same or returning from the perform- 
ance thereof, shall be guilty of a misdemeanor, and being convicted 
thenujf shall be liable, at the discretion of the court, to be impri- 
soned for any term not exceeding two yeai-s, with or without hard 
labour. 


Indietiumt for ohnlvucliiKj a Clergyman in the. disrharge of his Duty. 

CWm/Vircmniif os /J. 55’f]---iiiilawfully did by force threats 
or forre") obstruct and prevent one. J. N., a clergyman, then being 
the vicar of the parish of B., in the county of M., from celebrating 
divine service in tlu^ parish church of the said parish [or “ in the 
performance of his duty in the lawful burial of the dead in the 
churchyard of the parish church of the said parish”] ; against the 
form of the statute in such case made and ])rovitled, and against the 
peace of our lady the (jueen, her crown and dignity. 

Misdemeanor : imprisonment^ irith or u'ithout hard labour^ not ej'- 
ceeding two years, ‘.i l tb 25 Viet. e. lOt), s. 30. 

Evidence. 

Prove that ♦). N. is a clergyman, and vicar of the parish of B., 
as stated in the indictment ; that the defendant by force obstructed 
and preventeil him from celebrating divine service in the parish 
church, etc., or assisted in doing so. 

The repealed stattitc^, i) O. 4, c. 31, s. 23, applied only to clergy- 
men of the established church ; but the present act extends afso 
to “ other ministers,” and to any ‘‘ chapel, meeting-house, or other 
place of divine worship.” 


Imiietnient for Arresting a Clergyman engaged in his P&ifortnance of 
Divine Service^ etc. 

Comfnencement as ante^ p. 557] — unlawfully did arrest one J. N., 
a clergyman, upon certain civil process, whilst he the said J. N., as 
such clergyman as aforesaid, was going to perform divine service, 
lie the said J. S. then well knowing that the said J. N. was a cler- 
gyman, and was so going to perform divine service As aforesaid ; 
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against the form of the statute m such case made ai\d provided, 
and against the peace of our lady, .’the Queen^ her crown ana dignity. 
Misdemeanor, See the last precedent, ‘ 24 dt 25 Viet, c. 100, s, 36. 

Evidence, 

Prove that J. N. is a clergyman, and that he was arrested upon 
civil process by tlie defendant, as stated in the indictment. If the 
charge be for arresting J. N. while going to perform, or returning 
from the performance of, divine service, prove that the defendant 
knew that J. N. was so going or returning. 


ASSAULTS ON OFFICERS, ETC., SAVING WRECK. 

Stlitute. 

24 dh 25 Viet. c. 100, s. 37.] — Whosoever shall assault and strike or 
wound any magistrate, otliccr, or other person wliatsoever lawfully 
autliorized, in or on account of the exercise of his duty in or concerning 
the preservation of any vessel in distress, or of any vessel, goods, or 
effects wrecked, stranded, or cast on shore, or lying under water, 
shall be guilty of a niisdcmefinor, and being convicted thereof shall 
be liable, at the discretion of the court, to be kej)t in penal servitude 
for any term not exceeding seven years and not less than three years, 
or to be imprisoned for any term not etceeding two years, with or 
without hard labour. 


IndictmcMf for AsaouUinr/ a M(ujUtrnfi\ c/e., on account of the 
Ejrerciac of his Duly in jtreserriny Wreck. 

SiLSsex, to wit: — 'riie jurors for our lady tlie Queen upon their oath 
present, that, Ijcforc and at the time of the coininitting of the offence 
licreinafter niciitioiied, to wit, on the first day of June, in the year 

of our Lord , one J. N., then being a magistrate mnyisti'ate-^ 

officer J or other person y'hatsocver lanfuUy (futhorirjcd was engaged 
in the exercise of bis iluty as such magistrate, in and concerning the 
])reservati()n of a certain vessel (“ of any vessel in distress^ or of any 
vessel^ goods^ or effects ivrecked^ stranded^ or cast on shore,, or lying 
under imter"}, then wTCcked, stranded, and cast on shore, the said 
J. N. being then lawhilly authorized thereunto ; and that J. S., well 
knowing tljc premises, on the day and year aforesaid, in and u«on the 
said J. N. unlawfully did make an assault, and him the sahi J. N, 
then unlaw fully did strike and wound (“ strike or ivomuD), in and on 
account of tlm exercise of the said duty of Iiim the said .1. N. in and 
concerning the [>reservation of the said vessel so wrecked, stranded, 
and cast on shore as aforesaid ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years,, or imprisonment,^ with or without hard labour^ not exce&iing 
two years, 24 it 25 Viet c, 100,. s, 37. 

Evidence, 

Prove that J. K. was a magistrate, etc., as stated in the indictment 

cc5 
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{iee ante^ p. 209) ; that a vessel was wi-ecked, etc. ; that J. N. was 
engaged endeavouring to preserve the vessel : that J. S. struck [and 
wounded] him as stated ; and that he did so on account of his doing 
his duty in the preservation of the vessel. This may be proved by 
the declarations or acts of the defendant, or by circumstances from 
which his motive may be inferred. 


IMPEDINCi PEIISONS ENDEAVOURING TO ESCAPE FROM WRECKS. 


Statute, 

24 A 25 Viet. c. 100, s, 17.] — Whosoever shall unlawfully and ma- 
liciously prevent or impede any person, being on board of or having 
quitted any sliip or vessel which shall be in distress, or wrecked, 
stranded, or cast on shore, in his endeavour to save his life, or shall 
unlawfully and maliciously prevent or impede any person in his en- 
deavour to save the life of any such person as in this section first 
aforesaid, shall be guilty of felony, and being convicted thereof shall 
be liable, at the discretion of the court, to be kept in penal servi- 
tude for life or for any term not less than three years, or to be im- 
j)nsoned for any term not exceeding two years, with or without hard 
labour, and with or without solitary conlincmout. 

Imlicfmenf. 

Sussex, to wit : — 'fhe jurors for (Uir lady the Queen upon their oath 
present, that )>efore and at the time of the eommitting of the felony 
hereinafter mentioned, to wit, on the first day of .June, in the year of 

our Lord , a certain vessel (“ ahip or vesael'') A^as stranded and 

cast on shore*. (“ iu or stramlvd^ or cast on shoi'e") ; 

and that .1. S,, on the day ami year aforesaid, one ,!. N., then en- 
deavouring to save his life from the said ship so stranded and cast on 
shore as aforesaid, fehmiously, unlawfully and maliciously did prevent 
and impede or imfudr '') ; against the form of tlie statute in 

such case made ami provided, and against the peace of our lady the 
Queen, her crown and dignity. 

Felony : penal svreitinle for life or for not less than three ycars^ or 
imprisonment not e,eeee(lin(j two yenrs^ with (O' without hard labour^ 
and with or without solitary eonfnwment {siwh eonjinementnot exiwediny 
one nurntli at any one time, nor three months in any one year^ 24 tO 25 

Viet. c. UK.), a. 7t), anh^ p. 5:3:1).— 24 <0 25 17(7. c. 100, s. 17. 

Thifojf enve is not iradde at any (iiiarler sessions, 5 d; G Viet. c. 38, 
$. 1 ((mkf p. 93). 

Eridnwe. 

Prove that the vessel was stranded and cast on shore, as stated in 
the indictment ; prove that J. N. was endeavouring to save his life 
after the ship was stranded ; it is immaterial whether he was on board 
or had quitted the vessel. 7 W. 4 d' 1 T7t7. c. 89, s. 7. Prove that 
the defendant impeded or prevented him from so doing, and that the 
act was done maliciously, that is, wilfully {see ante^ p. 434). 
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FORCING SEAMEN ON SHORE. 


Statute, 

17 & 18 Viet. c. 104, 8. 206.] — If the master or any other persoii 
belonging to any British ship wrongfully forces on shore and leaves 
behind, or otherwise wilfully and wrongfully leaves behind, in any 
place, on shore or at sea, in or out of her Majesty’s dominions, any 
seaman or apprentice belonging to such ship belore tlie completion 
of the voyage for which such person was engaged, or the return of 
the ship to tlie United Kingdom, he shall for each such offence be 
deemed guilty of a misdemeanor. 

Sect. 207.] — If the master of any British sliip docs any of the follow- 
ing things : (that is to say) — 1. Discharges any seaman or appren- 
tice in any place situate in ariV liritish ])ossession abroad (except the 
possession in which he was shipped), without previously obtaining the 
sanction in writing indm-sed on the agreement of some public ship[)ing 
master or other ollicer duly appointed by the local government in 
that behalf, or (in the absence of any such functionary) of the chief 
oflicer of customs resident at or near the place where tlie discharge 
takes place. 2. Discharges any seaman or apprentice at any ])laco 
out of her Majesty’s dominions without previously obtaining the 
sanction so indorsed as aforesaid of the British consular ollicer there, 
or (in his absence) of two respectable merchants resident there. 
3. Leaves behind any seaman or a])prentice at any place situate in 
any British possession abroad on any ground whatever, without 
jireviously obtaining a certificate in writing so indorsed as aforesaid 
from such ollicer or person as aforesaid, stating the fact and tho 
cause whereof, wlndhcr such cause be unlitness or inability to pro- 
ceed to sea, or desertion or disapjiefirance. 4. Loaves behind any 
seaman or apiirentico at any jdaiu; out of her iMajesty’s dominions, 
on shore or at sea, on any ground wliatcver without previously ob- 
taining the certilicate indorsed in manner and to the effect last 
aforesaid of the British consular officer there, or (in his absence) of 
two res])ectable merchants, if there is any such at or near tho 
place where tlie sliip tlien is : he shall for each such default be 
deemed guilty of a misdemeanor ; and the said functionaries shall, 
and the said merchants may, examine into the grounds of such pro- 
posed discharge, or into the allegation of sucli unfitness, inability, 
desertion, or disa[ij)ear{ince as aforesaid, in a summary way ; and 
may for that purpo>e, if they think lit so to do, administer oaths, 
and may either grant or refuse such sanction or certilicate, as appears 
to them to be just. 

Sect 208 — Proof of Certificate to he on Defendant.'] — Upon the 
trial of any information, indictment, or other proceeding against any 
person for discharging or leaving behind any seaman or apprentice, 
contrary to the provisions of this act, it shall be upon such person 
either to produce the sanction or certificate hereby required, or to 
prove that he had obtained the same previously to having discharged 
or left behind such seaman or apprentice, or that it was iinpracticsmlo 
for him to obtain such sanction or certificate. 

Sect. 518 — Hard Labour—^Chsts .] — In all places within her Ma- 
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jegty’« donfkinions, except Scotland, the offences hereinafter men- 
tioned shall be punished and penalties recovered in manner follow- 
ing : (that is to say,) 1. Eveiy offence by this act declared to be a 
misdemeanor shall be punishable by fine or imprisonment, with or 

without hard labour ; and the court before which such offence is 
'tried may in England make the same allowances and order payment 
of the same costs and expenses, as if such misdemeanor had been 
enumerated in the act passed in the seventh year of his late Majesty 
King (xcorge the Fourth, chapter sixty-four, or any other act that 
may be passed for the like purpose ; and may in any other part of 
her Majesty’s dominions make such allowances and order payment 
of such costs and expenses (if any) as are payable or allowable 
upon the trial of any misdemeanor under any existing act or ordi- 
nance, or as may be payable or allowable under any act or law for 
the time being in force therein. 2. Every offence declared by this 
act to be a misdemeanor shall also be deemed to be an offence here- 
by made punishable by imprisonment fbr any period not exceeding 
six months, with or without hard labour, or by a penalty not exceed- 
ing one hundred pounds, and may be prosecuted accordingly in a 
summary manner instead of being prosecuted as a misdemeanor. 
i\. Every offence heniby made punishable by imprisonment for any 
])criod not exceeding six months, with or without hard labour, or by 
any penalty not exceeding one Imndred pounds, shall in England 
and Ireland be prosecuted summarily before any two or more justices, 
as to England in the manner directed by the act of the eleventh and 
twelfth years of the reign of her Majesty Queen Victoria, chapter 
forty-three, and as to Irelarul in the manner directed by the act of 
the fourteenth and fdhicnth years of the reign of her Majesty Queen 
Victoria, chapter ninety-throe, or in such other manner as may be 
direerted by any act or acts tliat may be passed for like purposes : 
And all jirovisions contained in the sai«l acts shall be applicable to 
such prosecutions in tlie same manner as if the offences in respect 
of which the same an' institutiMl, were hereby statiid to be offences 
in respect of which two or more justices have power to convict 
summarily or to make a summary order. 4. Jn all cases of summary 
convictions in England, wdierc the sum adjudged to be paid exceeds 
live pounds, or tluf period of imprisonment adjudged exceeds one 
month, any person wlu> thinks himsidf aggricveil by such conviction 
may appeal to the lU'xt court of general or cpiartcr sessions whicii 
is hohlen not less than twelve days after the day of such conviction 
for the county, city, borough, liberty, riding, division or j)l ace where- 
in the case has been tried ; pn>vide<l that such {)erson shall give to 
the complainant a notici' in writing of such a])peal, and of the cause 
and matter thercHd’, within three days after such conviction, and 
seven clear days at the least before such sessions, and shall also 
either remain in custody until the sessions, or cuter into a recogni- 
zance, with two sufficient sureties, before a justice of the peace, 
conditioned personally to appear at the said sessions, and to try 
such appeal, and to abide the judgment of the court thereupon, and 
to pay such costs as shall be by tlio court awarded ; and upon such 
notice being given, and such recognizance being entered into, tlje 
justice before whom the same shaH be entered into shall liberate 
such person, if in custody ; and the court at such sessions shall hear anti 
determine tlie matter o? the appeal, and shall make such order there- 
in, with or without costs to cither party, as to the court shall seem 
meet ; and in case of the dismissal of the appeal, or the affirmance 
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of the conviction, shall order and adjudge the offender to be punished 
according to the conviction, and to pay such costs as may bo awarded, 
and shall, if necessary, issue prbcess for enforcing such judgment. 
5. All offences under this act shall in any British possession be pun- 
ishable in any court or by any justice oi the peace or magistrate in 
which or by whom offences of a like character are ordinarily pun- 
ishable, or in such other manner, or by such other courts, justices, 
or magistrates, as may from time to time be determined by any act 
or ordinance duly made in such possession, in such manner as acts 
and ordinances in such possession are required to be made in order 
to have the force of law. 

Seot 520 — Venue .'] — For the purpose of giving jurisdiction under 
this act, eveiy offence shall be deemed to have been committed, and 
every cause of complaint to have arisen, either in the place in which 
the same actually was committed or arose, or in any place in which 
the offender or person complained against may be. 


ImUctment for forcing on Sluwe and leaning behind a Seaman. 

Middlesex, to wit : — Tlie jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 

Lord , tlien being master of a certain British ship called the 

‘‘ Rattler,” unlawfully, wilfully and wrongfully <iid force on shore and 
leave beliind at a certain place out of her Majesty’s dominions, that 
is to say, at New York, in the United Htates of America, one J. N., 
the said J. N. then btn'ng a .seaman belonging to the said ship, and 
the voyage of the said ship for which he the said J. N. had been 
engaged not being then completed ; against the form of the statute 
in such case made and ])rovided, and against the peace of our lady 
the Queen, her crown and dignify. And the jurors aforesaid, upon 
their oath aforesaid, do further jjresent, that the said J. S. now is at 

the parish of , in the city of ’Westminster, in the county of 

Middlesex. The aJhgtitiou that it is a British ship is a material 
allegation^ and ninst be prored as laid. See Beg. v. Dunneft^ 1 (J. cfs K. 
425*. 

Misdemeanor : fne. or imprisonmenty vnth or without hard labouTy 
or both. 17 d; 18 Viet. e. 11)4, ss. 20(>, 518. Bor the examination of 
vntnesses abroad^ sec the 270//^ section of the statute. 

Evideiwe. 

Prove that the defendant w-as or acted as master of the vessel, and 
that it was, at the time of the commis.sion of tluj offence, a British 
ship ; see Beg. v. Dunnetty 1 C. K. 425 ; 17 cf; 18 Viet. c. 104, s. 18 ; 
prove that J. N. was then one of the crew (it is immaterial whether 
he was one of the original crew of the ship or not) ; that the. voyage 
for which he was engaged was not then comj)loted ; and that the 
defendant forced him on shore, and left him behind at the place 
mentioned in the indictment. 

If tlie defendant be proved to have wilfully left the prosecutor 
behind, the only defence he can set up is the production of a certifi- 
cate obtained under s. 208, or the impossibility of obtaining such 
certicate under the circumstances therein mentioned. Reg. v. Dun- 
netty supra. 
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ASSAULTS TO COMMIT FELONY, ON PEACE OFFICERS, ETC. 


Statute. 

24 (St 25 Viet c. 100, s. 38.]— Whosoever shall assault any person 
with intent to commit felony, or shall assault, resist, or wilfiilly 

obstruct any peace officer in the due execution of his duty, or anv 
person acting in aid of such officer, or shall assault any person with 
intent to resist or prevent the lawful apprehension or detainer of 
himself or of any other person for any offence, shall be guilty of a 
misdemeanor, and being convicted thereof shall be liable, at the dis- 
cretion of the court, to be imprisoned for any term not exceeding 
two years, with or without hard labour. 

Indictment 

Commencement as ante^ p, 506] — in and upon one J. N., in the 
peace of God and of our lady the Queen then being, unlawfully did 
make an assault, and him tiie said J. N. did beat, wound, and ill- 
treat, with intent \here state the felony intended^ thus : him the said 
J. N. feloniously, wilfully, and of his malice aforethought, to kill and 
murder], and other wrongs to the said J. N. then did, to the great 
damage of the said J. N. ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Add a count for a common assault; see ante^ 

p, 500. 

Misdemeanor : imprisonment^ with, or without hard labour^ not ex- 
ceediruj two years. 24 d’: 25 Viet. c. 100, s. 38. 

Evidence. 

Every attcunpt to conimit a felony against the person of an indi- 
vidual without his consent involves an assault. Prove an attempt to 
commit such a felony, and j>rove it to have been doni? under such 
circumstances tluit, had the attempt succeeded, the defendant might 
have been convicted of the felony. If you fail in proving the intent, 
but prove the assault, the defendant may be convicted of the common 
assault. 


Indictment for AssauUiny a Peace Officer in the Execution of his 
Duty. 

Comnmicinnent as ante., p. 506] — in and upon one J. N., tlien being 
a peace officer, to wit, a constable any 2 n'aee officer in the execution 
of his duty, or any person actiny in aid of such officer"'), and then being 
in the due execution of his duty as such constable, did make an 
assault, and him the said J. N., so being in the execution of his duty 
as aforesaid, did then beat, wound, and ill-treat, and other wrongs 
to the said J. N. then did, to the groat damage of the said J. N. ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. Add 
a count for a co 7 nmon assault ; see ante, p. 566. 

Misdemeanor. 24 25 Viet c. 100, s. 38. See the last precedent 

As to assaulting special constables, see I d: 2 W. 4, c. 41, a. 11, and 
Reg. V. Porter, ^3 C.db P. 778. 
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Evidence, 

Prove that J. N. was a peace officer, etc., as stated in the indict- 
ment, by showing that he had acted as such (see ante^ p, 209) ; or, if 
the indictment be for assaulting J. N., acting in aid of an officer, 
prove that the officer acted as such, and that J. N. was acting in his 
aid. Prove that J. N. was in the duo execution of his duty, («<jc ante^ 
p. 551,) and prove the assault as directed ante, p. 566 et seq. 

As to the appointment and duties of parish constables, see now the 
stat. 5 cfe 6 Viet. c. 109. See also, as to metropolitan police constables, 
10 G. 4, c. 44 ; 2 tC* 3 Viet. cc. 47, 71 ; as to the police in counties 
and boroughs generally, 2 d; 3 Viet. e. 93 ; 3 d; 4 Viet. c. 88 ; 19 cfe 20 
Viet. c. 69. 

Refusing to aid and assist a constable in the execution of his duty, 
in order to presoiwe the peace, is an indictable misdemeanor at com- 
mon law. In order to support such indictment, it must be proved 
that the constable saw a brea(ffi of the peace committed ; that tlicre 
was a reasonable necessity for calling upon the defendant for his 
assistance ; and tliat when duly called on to do so, the defendant 
without any physical impossibility or lawful excuse, refused to do so. 
And it is no defence that tlie single aid of the defendant could have 
been of no avail. Jteq. v. Brown^ C. d Mar. 314. 


Indictment for an uiasaalt to prevent Arrest. 

Commencement as ante^ p. 270] — in and upon one J. N., in the 
peace of (lod and our lady the Queen then being, did make an assault, 
and him the said J. N. did then beat, wound, and ill-treat, with intent 
in so doing to resist and jirevent resist or jmerent") the lawful 
apprehension a]>}n'ehensiim or detainer'^) of him the said J. 8. (“o/* 
himself or of any other person!) hjr a certain offence, that is to say, 
for [state the nj/enre. yenerally^ ; against the, form of tlu^ statute in 
such case made and ]»rovided, and against the jieace of our lady the 
Queen, Ikt crijAvn and <lignity. Add a count for a common assault^ as 
ante, p. .566. 

Misdemeanor. 24 <C* 25 Viet. c. IfX), s. 38. Sec the last precedent 
bat erne. 

Evidence. 

Prove the ass^lt as directed antr^p. 566 et seq., and the intent, as 
directed ante, p. 1>«». It must be stated and ])roved tliat the ajiprc- 
hension was iawl'ul. (*SV/; ante., p. ,5.52.) If you fail in proving the 
intent, the defendant may be convicted of the common assault. 


ASSAULTS ARISING FROM UNLAWFUL COMRINATIONS. 


Statute. 

24 d 25 Viet. c. 100, s. 41.] — Whosoever, in pursuance of any un- 
lawful combination or conspiracy to raise the rate of wages, or of 
any unlawiul combination or conspiracy respecting any trade, busi- 
ness, or manufacture, or respecting any person concerned or employed 
therein, shall unlawfully assault any person, shall be guilty of a 
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misdemcittior, and b(dng convicted thereof shall be liable, at the dis- 
cretion of the court, to be imprisoned for any term not exceeding 
two years, with or without hard labour. 


Indictment for an Assault in pursiuince of a Cmispiracy to rake 
Wages, 

Lancashire, to-wit The jurors for our lady the Queen upon their 
oath present, tliat J. S., J. W. and E. W., on the first day of August, 
in tlie year of ou.r Lord — ; — , did amongst themselves conspire, com- 
bine, confederate, and agree together to raise the rate of wages then 
usually paid to workmen and labourers in the art, mystery, and busi- 
ness of cotton -spinners ; and that the said J. S., J. W. and E. W., in 
pursuance of the said 'conspiracy, on the day and year aforesaid, in 
and upon one J. N., in the peace of God and our lady the Queen 
then being, did make an assault, and him the said J. N. did then 
beat, wound, and ill-treat, and other wrongs to the said J. N. did, to 
tlic great damage of the said J. N. ; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. Add a count stating that the de- 
femiant assaulted ,f. N., “ in pursuance of a certain conspiracy before 
tlicn entered into by the said J. 8., J. W. and E. W., to raise the 
rate of wages of workmen and labourers in the art, mystery, and 
business of cotton-spinners.” Add a count for a common assault^ as 
ante^p. 500. ^ 

Misdemeanor : imprisonment^ trith or ivdhout hard labour^ not ex- 
ceeding two years. 24 25 Viet. c. 100, s. 41. 

Eridvncc. 

J*rovo the conspiracy as stated in the indictment ; sec post^ Boob 
11.^ Part III..; and the assault as directed, antc^ p. 500 et seq. 
l*rove also that tlu^ assault was in pursuance of this conspiracy. If 
this proof fails, the defemlaiits may be convicted of the common 
assault. 


A.ssA ri;rj Nu u.\m ekkei’ERS. 


Statutes. 

9 G. 4, c. 00, s. 2.] — Whore any person shall be fenmd upon any lan<l 
committing any such otlouce as is hereinbefore mentioned (s. 1, qmt, 
Chap. F., Sect. 0), it shall bo lawful for the owner or occupier of such 
land, or for any person having a right or reputed right of free warren 
or free chase therein, or for the lord of the manor or reputed manor 
wherein such land may be situate, and also for any gamekeeper or 
servant of any of the persons herein mentioned, or any person assist- 
ing such gamekeeper or servant, to seize and apprehend such offender 
upon such land, or, in case of pursuit being made, in any other place to 
which he may have escaped therefrom, and to driver Jiim, aa^soon as 
may be, into the custody of a peace officer, in order^o his being. con- 
veyed before two justices of the peace ; and in case such offender 
shall assault or offer any violence with any gun, cross-bow, fire-arms, 
bludgeon, stick, club, or any other ofleiisive weapon whatsoever, to- 
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wards any person hereby authorized to seize and apprehend him, he 
shall, whether it be his first, second, of any other offence, be guilty 
of a misdemeanor, and being convicted thereof shatl be liable, at the 
discretion of the court, to be transported beyond the seas for seven 
years, or to be imprisoned and kept to hard labour in the common 
gaol or house of correction for any term not exceeding two years ; 
and in Scotland, whenever any person shall so offend, he shall be 
liable to be punished in like, manner. 

1 & % Viet. c. 29, s. 1.] — Chap. V.^ Sect. 6. 

20 <& 21 Viet. c. 3.] — Ante^2*- 265. 

Indictment. 

Essex, to wit : — The jurors for our lady the Queen upon their oath 
present, that at tlie time of the committing of the asscault hereinafter 
mentioned, to wit, on the first day of November, in the year of our 

Lord , in the •night-time, to wit, about the hour of ten in the 

night of the same day, J. S. was unlawfully in certain land any 
land'^) [in the occupation] of one J. W., bituatc at the parish of 

, in the county of Essex, armed with a gun for the purpose of 

then, and by night as aforesaid, unlawfully taking and destroying 
game ; and that he tlie baid J. S. was then, so being in the said land 
by night as aforesaid, armed with the said gun for the purpose afore- 
said, by one J. N. (“ the owner or occupier of such land., or any per- 
son having a right or reputed right of free warren or free chase 
thereon., or the lord of the manor or reputed mamn' wherein tntch land 
may he situate, or any gamekeeper or servant of the persons herein 
mentioned, or any j^erson assisting such gamekeeper or servant'), the 
servant of the said J. W., the said J. N. then having lawful authority 
to seize and apprehend the said J. S., found ; and tliat^ he the said 
.1. N. being then about to seize and apprehend tlie said J. S. for the 
offence aforesaid, the said J. N. then having lawful authority so to do, 
he the said J. S., with the gun aforesaid (“any gun, cross-how, fire- 
arms, hludgeon, stick, club, or oth<T offensive V'utpon whatsoever") 
which he the sai<l J. S. in both his hands then held, did then unlaw- 
fully assault and beat the said J. N. (“ assault or offer violence 
towards") ; against the form of the statute in such case made and 
jirovided, and against the peace of our lady the Queen, her crown and 
dignity. 

® If the defendant eseapeA from the laiul ami was pursued, here 
axid, “ the said J. S. then escaped from the said land into a certain 
other close there situate, and the said J. N. did thereupon then pursue 
the said J. S. into the said laht-mentioned close, for the purpose of 
seizing and apprehending him the said J. S. as aforcbaid, and that he 
the said J. N. being then about to seize and apprehend the said J. S. 
for the offence aforesaid,” etc., etc. This count may hejoiwdunthom 
on the ^th section, post. R. v. Finucane, 5 C. P, 551. An indict- 
ment, which stated only that the defendant ^^was then and there, in 
ths said land, hy night as aforesaid, etc., found" was held had, as not 
sufficiently showing that he was found committing the cjffence cJuirged 
in the previous ^^^part of the indictment. Reg. v. Oumock, 9 C. ci6 
P.730. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years, or imprisonment and hard labour for not more than two 
years. 9 6r. 4, c. 69, a. 2 ; 20 21 Vkt. c. 3 (ante, p. 265), 
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Evidence. 

Prove that the defendant entered^ certain land in the parish de- 
scribed, belonging to or in the occupation of J. W. It is not neces- 
sary to state the name of the close ; but if it be stated, it must be 
proved. R. V. Owen^ 1 Mood. C. C. 118. So, a variance in the parish 
or other local description will be fatal. Prove that the defendant 
entered the land in the night-time, that is, some time between the 
expiration of the first hour after sunset, and the beginning of the last 
hour befory sunrisp. 1) G. 4, c. 60, s. 12, posit j see U. v. 'Tomlinson, 7 C. 
d: P. 18;5. It is not necessary to state the hour (jinle, p. 42) ; nor, 
if stated, need it be i)roved, provided the hour proved be within the 
period above; mentioned. IVove that the defendant was armed with 
a gun, etc., and that he was on the land for the purpose of destroying 
game there. See R. v. Barham, 1 Mood. C. C. 151 : Reg. v. Davis, 
8 C. d P. 750. IVove also tliat the defendant was found on the land 
in the commission of the offence. The words of the statute are 
found upon any land.” Upon the repealed stat. 57 G. 3, c. 00, s. 3, 
the words of which were “ enter into or be found fh any forest,” etc., 
where the defendant was not found in the close, but was seen in an 
adjoining close, and, shortly before he was seen, shots were heard in 
the close, and the Jury found that he had been firing in the close, it 
being reserved for the judges whether it was necessary to prove that 
the defendant was seen in the close where the indictment stated him 
to have been found ; they held that, as the jury were satisfied that 
the defendant had been in the close armed, it was sufficient. R. v. 
Woi'ke, I Mood. C. 0. 165. (See post, Part II., Chap. V., Sect. 6.) 
Prove that .1, N. was servant to J. W., the owner or occupier of the 
land (or, if the offi;nce was committed on any public road, highway, 
or path, or the sides thereof, or at any gate, outlet, or opening from 
any laiul to such road, etc,, the owner or occupier of land adjoining 
citner side of that p.'irt of the road, etc., where the offender was, 7 tC* 8 
Viet. c. 2if, s. 1) ; and prove the assault as ilirected ante, />. 566 etseq. 
If J. N. escaped, and was pursued, it must be stated ; and if stated, 
it must be proved. Lastly, it must be j)rovcd that the offence was 
committed within twelve calendar mpnths next before the prosecu- 
tioff. 9 G. 4, r. 69, s. 4, post. 

A ganiekeept;r, or other person lawfully authorized, may apprehend 
poachers without giving notice of his purpose ; R. \. Payne, 1 Mood. 
0. C. 378 ; and without a written authority so to do ; R. v. Price, 7 
C. t€‘ P. 178 ; provided they are upon the laml or manor of his master, 
or other place mentioned in the 7 tC 8 Viet. c. 29 ; but without autho- 
rity he may not aj>prehend them upon the lands of others. R. v. 
Davis, 7 C. <.C* P. 785. A person who has only the right of shooting 
over the land of another, has no authority to authorize a gamekeeper 
to apprehend persons trespassing on such land in pursuit of game ; 
consequently, resistance to such apprehension, if not excessive, is 
lawful. Reg. v. Wood, 1 F. d F. 470. Although sect. 2 is confined to 
offences mentioned in sect. 1, still an uftender under sect. 9 may bo 
apprehended ; for though a greater punishment is inflicted where 
several are out armed together, it is still an offence within sect. 1. 
R. V. Ball, 1 Mood. C. C. 330. And now, by virtue pf stat. 14 d 15 
Viet. c. 19, s. 11, any person may apprehend persons committing 
offences against either sect. 1 or sect. 9 of this act, in the night-time. 
Reg. V. Sanderson, 1 F. & F. 598, ante, p. 554. 
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SHOOTING AT OFFI#RS OF THE CUSTOMS. 


Statutes, 

16 cfe 17 Viet. c. 107, 8. 249.] — Enacts, that if any person shall ma- 
liciously shoot at any vessel or boat belonging to her Majesty’s navy, 
or in the service of the revenue^ within one hundred leagues of any 
part of the coast of the United Kingdom, or shall rnaliciotsly shoot 
at, maim, or dangerously wound any officer of the army, navy, or 
marines, being duly employed for the prevention of smuggling, and 
on full pay, or any officer of customs or excise, or any person acting 
in his aid or assistance, or duly employed for the prevention of 
smuggling, in the due execution of his office or duty, every person so 
offending, and every person aiding, abetting, or assisting therein, 
shall, upon conviction, bo adjudged guilty of felony, and shall be 
liable, at tlie discr^ion of the court before which he shall be con- 
victe(l, to be transported beyond the seas for the term of his natural 
life, or for any term not less than fifteen years, or to be imprisoned 
for any term not exceeding three years. 

9 10 Viet. c. 24, a. 1.] — 368. 

20 21 Viet. c. 3.] — Ante^p. 265. 

16 17 Viet. c. 107, 8. 303 — Limitation of Proceedings.'] — All suits, 

indictments, or informations brought or exhibited for any offence 
against this or any other act relating to the customs, in any court, or 
before any justice or justices, shall be brought or exhibited witKin 
three years next after the date of the offence committed. 

Sect. 304 — Venue.] — Any indictment, prosecution, or information 
which may bo instituted or brought under the direction of the Com- 
missioners of Customs, relating: to the customs, shall and may be 
inquired of, examined, tried, an(J|ctcrmined in any county of England 
when the offence is committed in England, and in any county of 
Scotland when the offence is committed in Scotland, and in any 
county in Ireland when the offence is committed in Ireland, in such 
manner and form as if thc^offcnce had been committed in the said 
county where the said indictment or information shall be tried. 

Sect. 306 — Proof of Employment.] — Enacts, that the averment 
that any person is an officer of customs or excise, or that any person 
was employed for the prevention of smuggling, shall be deemed to he 
sufficient, without proof of such fact or facts, unless the defendant in 
any such case shall prove to the contrary. 

Sect. 307 — Proof of Commission^ and Competency of Witnesses .] — 
Enacts, that if upon any trial a question shall arise whether any per- 
son is an officer of the army, navy, or marines, being duly employed 
for the prevention of smuggling, and on full pay, or an officer of 
customs or excise, his own evidence thereof, or other evidence of his 
having acted as such, shall be deemed sufficient, and such person shall 
not be required to produce his commission or deputation, unless suffi- 
cient proof shall be given to the contrary : and every such officer, and 
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any person acting in his aid or assistance, shall be deemed a compe- 
tent witness upon the trial of an 3 r |uit or information on account of 
any seizure or penalty as aforesai^notwithstanding such officer or 
other person may be entitled to the whole or any part of such seizure 
or penalty, or to any reward upon the conviction of the party charged 
in such suit or information. 


Indictmmt 

Omnimcement as ante^ p. 557] — ^with a certain pistol loaded with 
gunpowder and one leaden bullet, at and against one J. N., the said J. N. 
then being an officer of the customs (“ any officer in the army^ navy^ or 
marines^ being duly employed for the prevention of smuggling^ and on 
full pay^ or any officer of customs or excise^ or any person acting in 
his aid or assistance^ or duly employed for the* prevention of smug- 
gling'^)^ and then being in the due exercise of his office and duty as 
such officer, feloniously and maliciously did shoot ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity, ^s to the venue^ see 
ante^ pp, 21, 595. 

Felony : penal servitude for life or for not less than three yearSy or 
imp^'isonment not exceeding three years ; 16 <£• 17 Viet. c. 107, s. 249 ; 
9 cfc 10 Viet, c, 24, 8. 1 (antCy p. 368) ; 20 ffe 21 Viet. c. 3 (ante, 
p. 265) ; the imqyrismment being with or without hard labour y and 
with or without solitary emfinementy such confinement not exceeding one' 
month at any one time.y nor three months in any one year. 7 W. 4 cC* 
1 Viet. c. 91, s. 2. 

This offence is not triable at any quarter sessions. 5 6 Viet. c. 38, 

8. 1 (ante^ p. 93), 

. Etudence. 

Prove that .1. N. was an oflicer of the customs, etc., in the due 
exercise of liis office. His own evidence thereof, or other evidence of 
his acting as such, will be sufficient, without producing Iiis commission 
or appointment. 16 tfh 17 Viet. c. 107, ss. 306, 307.,, The statute only 
applies to such officers of the army, navy, or marines as are on full 
pay, and em]>h)yed for the preveiitio|l|of smuggling. Prove that the 
defendant wilfully fired at J. N. I^e fired wilfully, it will be suffi- 
cient evidence ot his doing so maliciously. 


I/uiictment for Maiming or Wounding Officers of the Customs. 

Commencement as antCy p. 557] — one J. N., then being an officer of 
the customs [see the last preccdenCjy and then being in the due exercise 
of his office and duty as such officer, feloniously and maliciously did 
dangerously wound (“ mahUy or dangerously wound ") ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. As to the venuSy 
see antSypp. 21, 595. 

Felony. See the last precedent. 

Evidence. 

This is proved in the same manner as the last case, except that, 
instead of proving the shooting, it must be proved that the defendant 
dangerously wounded (or maimed) J. N. 
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ASSAULTING AND OBSTRUCTING OFFICERS OF CUSTOMS. 


Statutes. 

16 c& 17 Viet. c. 107, 8. 251.] — Enacts, that if any person shall by 
force or violence assault, resist, oppose, molest, hinder, or obstruct any 
officer of the army, navy, or marines, being duly employed for the 
prevention of smuggling, and on full pay, or any officer of customs or 
excise, or other person acting in his or their aid or assistance, or duly 
employed for the prevention of smuggling, in the due execution of his 
or their office or duty, such person, being thereof convicted, shall be 
transported for seven year.s, or sentenced to be imprisoned in any 
house of correction or common gaol, and kept to hard labour for any 
term not exceeding three years, at the discretion of the court before 
whom the offender shall be tried and convicted as aforesaid. 

20 & 21 Viet. c. 3, 8. 1.] — Ante^p. 265. 

Indictment. 

Commencement as ante^ p. 557] — unlawfully did, by force and vio- 
lence, assault and resist (“ assaitlt^ resist^ oppose^ molest^ hmlevy ob- 
struct) one J. N., the said J. N. then being an officer of the customs 
(se^ the last precedent hut one), and then being in tlio due exercise of 
his office and duty as such officer ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. As to the venue^ see ante^ pp. 21, 
595. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years^ or imprisormient^ with hard labour^ not exceeding three 
years. 

Evidence. 

Prove that the defendant, with force and violence, assaulted and 
resisted J. N. And prove the other allegations in the indictment in 
tlie same manner as in the last iwo cases. 


ASSAULTING, ETC., AITKENTICES OR SERVANT.S. 


Statute. 

24 25 Viet, c, 100, s. 20.] — Whosoever, being legally liable either 

as a master or mistress, to provide for any apprentice or servant 
necessary food, clothing or lodging, shall wilfcdly and without lawful 
excuse refuse or neglect to provide the same, or shall unlawfully and 
maliciously do or cause to be done any bodily harm to any such 
apprentice or servant, so that the life of such apprentice or servant 
shall be endangered, or the health of such apprentice or servant shall 
have been or shall be likely to be permanently injured, shall be guilty 
of a misdemeanor, and being convicted thereof shall be lialne, at 
the discretion of the court, to be kept in penal servitude for the term 
of three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour. 
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Indictment for not providing cm Apprentice with necessary Food. 

Surrey, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 
Lord , then being the master of one J. N., his apprentice (“ ap- 

prentice or servant")^ and then being legally liable to provide for the 
said J. N.jias his apprentice as aforekaid, necessary food necessary 
food^ clothing or lodging") unlawfully, wilfully, and without lawful 
excuse, did refuse ‘and neglect to provide the same [so that the life 
Of the said J. N. was thereby, endangered] (“ so that the life of such 
ajrprmtke or servant shall he endangered^ or the health of such ap- 
prentice or servant shall have been or shall he likely to he permanently 
irgured'); against tlie form of the statute in such case made and 
j)rovidcd, and against the peace of our lady the Queen, her crown 
and dignity. Add counts varying the statement of the injury sus- 
iainexl. 

Misdemeanor : penal servitude for three years^ or imprisonment^ with 
or without hard labour^ not exceeding two years. 24 tSi 25 Viet. c. 100, 
«. 2G. 


Evidence. 

Prove the apprenticeship*; if it was by deed, by production and 
proof of the execution of the deed, or, in case it be in the possession 
of tlie defendant, and there be no cotinterpart, by secondary evidence 
of its contents, after due notice given to the defendant to produce it 
(acc nnte^.p. 11)0). Tho legal liability of tlic defendant to provide 
tlie prosecutor with neoesaary food,' clothing or lodging will be in- 
ferred, even if it be not expressly atipulated for, from the apprentice- 
ship itself. Prove the wilful refusal or neglect of the defendant to 
provide the prosecutor with necessary food, etc., as stated in the in- 
dictment. A\nicther it bo neces.sary to prove that by such refusal or 
neglect the prosecutor’s life was endangered, or his health was or was 
likely to be permanently injm*cd, depends upon the construction 
wliich is to 1)0 ])ut upon the statute. If the words “ so that the life 
of such person shall be endangered,” etc., apply to all the preceding 
matter, -such proed' wiH be necessary ; if only to the branch of the 
section which ndates to the actual doing of bodily harm to the 
apjwenticc or .servant, such proof will be unnecessary. Until there 
has been some decision on the subject, it will be safer to introduce 
the allegation between brackets, and to be j)repared with evidence 
to sustain it. Upon an indictment for unlawfully and maliciously 
assaulting an apprentice or servant, it is clear that sucli allegation 
and prool ai« necessary. 


EXPOSING CHILDREN WHEREBY LIFE IS ENDANGERED. 


Statute. 

24 cfc 26 Viet. c. 100, s. 27.] — ^Whosoever shall unlawfully abandon 
or expose any child, being under the age of two years, whereby the 
life of such child shall be endangered, or the health of such child 
shall have been or shall be likely to be permanently injured, shall be 
guilty of a misdemeanor, and being convicted thereof shall be liable, 
at the discretion of the court, to be kept in penal servitude for the 
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term of three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour. 

Indictment 

Commencement (is antCyp, 657] — ^unlawhilly and wilfully did abandon 
and expose (“ abandon ot escpose') a certain child called J. N. then being 
under the age of two years, whereby- the life of the said child was 
endangered [or “ whereby the healtn of such child was likely to be 
permanently injured’’] ; against, the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

Misdemeanor : jtenal seroitmU for three years^ or imprisonment^ with 
or without hard labour^ not exce-eding two years. 24 db 26 Viet c. 100, 

8 . 27. 

Evidence, 

This provision is new. Jn order to sustain an indictment under it, 
it is only necessary to prove that the defendant wilfully abandoned 
or exposed the child mentioned in the indictment ; that the child 
was then under two years of age ; and that its Ufc was thereby en- 
dangered, or its health had been or then was likely to be perma- 
nently injured. 

As to the cases in which an indictment for murder or manslaughter 
will lie, where death ensued from the abandonment or exposure, see ‘ 
awfe, p. 538. 

See also ante,, p, 1, as to the cases in which an indictment for a mis- 
demeanor of this nature would lie at common law. 


Sect. 4. 

FALSE IMPRISONMENT. 

Indictment for an Assault and False Imprisonment 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of June, in the 

year of our Lord , in and upon one J. N., in tlie peace of God 

and of our lady the Queen then being, did miUvc an assault, and him 
the said J. N. did then beat, wound, and ill-treat, and him the 
said J. N. then unlawfully and injuriously, and against the will ot 
the said J. N., and also against tl»e daws of this rcalru, and without 
any legal warrant, authority or reasonable or justifiable cause what- 
soever, did imprison and detain so imprisoned for a long space of 
time, to wit, for the space of ten hours then next following,® and 
other wrongs to the said J. N. did, to the great damage of the said 
J. N., and against the peace of our lady the Queen, her crown 
and dignity. If any money were extorted from the prosecutor for 
setting him at liberty^ add an averment of it immediately after the 
above asterisk^ as thus : then next following, and until he the said 
J. N. had paid the said J. S. the sum of five pounds and five 
shillings of the moneys of the said J. N. for his enlargement ; and 
other wrongs, etc., as above. Add a count for a common assault; see 
ante^ p, 666. 

False imprisonment is a misdemeanor at common law^ pmisJuitle 
with fine or imprisonment^ or both. 
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Evidence for the Prosecutim, 

All the prosecutor has to prove is the imprisonment : it is for the 
defendant to show that he was justified in what he did, and that the 
imprisonment was lawful. 

Eveiy confinement of the person is an imprisonment, whether it 
be in a common prison or in a private house, or in the stocks, or eten 
Iw forcibly detaining one in the public streets. 2 Imt. 482, 6^9 ; 
Cro, Car. 209 ; Com. Dig.., Imprisonment (G.) ; 2 Selw. N. P. 915 
(llt^ ed.). Hut merely preventing a man from proceeding along a 
particular way, when he may go where he desires to gb without 
going along it, is not an imprisonment. Bird v. Jones^ 7 Q. B. 
742. Where a magistrate’s warrant has been shpwn to a party, who 
goes before a magistrate at the desire of a constable without mrther 
compulsion, this, it Seems, is a sufficient imprisonment. Chinn v. 
Morris, 2 C. d P. 361 : Pocock v. Moore, By. d M. 321. But where 
the warrah^ is used merely as a summons, and the party voluntarily 
goes before the magistrate, this, it seems, is not an imprisonment. 
2 N. R. 211 ; Ry. d ^ B. d C. 528 ; 9 Dowl. d R. 558. 

Where a man who had an idiot brothef*bed-riddcn in his house kept 
liim in a dark room, without sufficient warmth or clothing, it was 
holden not to be an imprisonment. R. v. Smith, 2 C.dP. 449. 

If the prosecutor fail in proving the imprisonment, he may pro- 
ceed to prove the second count for the assault and battery, as directed 
anU, p. 5GG et scg. 

Evidence for the Defendant, 

The defendant must either prove that he did not imprison J. N. at 
all, or he must Justify the imprisonment. The grounds upon which 
An imprisonment can bo Justihed may be considered under the follow- 
ing heads. 

Arrest umler Civil Process^ — An arrest for a capias ad satisfaci- 
#?w/fMW,out of a siijicrior court, if regular and regularly executed, may 
be juatitied by the officer who executed it, whether there be a judg- 
ment to warrant it or not ; 1 Lev. 95 ; 3 Lev. 20 ; 1 Salk. 409 ; hut if 
the plaintiff or his attorney would justify under it, he must show such 
a judgment as would warrant it ; per llolt, C. J., Carth. 443 : Bar- 
ker V. Braham, 3 Wih. 3G8 ; 2 W. Bl. 8GG ; and therefore, whore a 
m. m was sued out on a judgment against an administratrix, without 
suggesting a devastavit, it was holden, that Gilse imprisonment would 
lie against the plaintiff and his attorney. Id. But it is not neces- 
sary that a 0(1. ea. should be returned in order to justify under it. 
Rowland v. Ve<^le, Cowp. 18. 

As to process out of an inferior court, it must appear that the court 
had jurisdiction of the cause of action, ^0 Co. 7G a, 68 b ; and see 3 
Lev. 141, 243; T.^ones, 165, and that the process was executed 
within the jurisdiction, 3 Lee. 243, in order to justify either the officer 
or the party. (See ante, p. 552.) 

But if the writ or warrant be void upon the face of it, as if the 
officer’s name be inserted in the wan’ant after it is sealed, 2 Wils. 47 ; 
or if the writ be executed after the day on which it expires, 2 Esp. 
585 ; or on a Sunday, 29 C. 2, c. 7, a. 6 ; it will be no justification to 
the person arresting under it. But neither the officer nor the party is 
subject to an indictment for false imprisonment for arresting a per- 
son privileged from arrest, whether the privilege be permanent, 2 
Doug. G71, or temporary, 2 W. Bl. 1190 ; and see Id. 1195. 
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Arrest under Warrant'] — A warrant from a magistrate having 
general cognizance of the matter of it will justify the officer in exe- 
cuting it, whether there be any grounds in fact for granting it or not ; 
Shergold v. Holloway,^ 2Str. 1002 ; but, on the contrary, if the magis- 
trate have not cognizance of the matter of the warrant ; if, for in- 
stance, he granted a warrant to take up J. N. to answer in a plea of 
debt, the constable would not be justified in arresting him. Id . ; 
and see Com. Dig. ^ Imprisonment (ll.) 8, 9. The warrant must be 
executed within the proper jurisdiction ; formerly, if a warrant were 
granted generally, it could only be executed within the district. for 
which the constable was appointed, although it was othenvhs^ when 
it was granted to a constable by name ; but now* {see skU., \\ S 
12 Viet e. 42, s. 10) constables may execute process out of their dis- 
tricts, within the jurisdiction of the justice granting or backing the 
warrant. So, a conviction by a magistrate having competent juris- 
diction over the subject-matter of it, upon which the party has been* 
arrested, is, until reversed or quashed, conclusive evidence in favour 
even of the magistrate, in a prosecution against him for false im- 
prisonment. 7 T. It. 633, 71. ■ Sec stat 11 tO 12 Viet cc. 42, 43, 44. 

Arrest untliout Warrant]^ A. justice of peace may apprehend, or 
cause to be apprehended by a verbal ordcr> merely, any person com- 
mitting a felony or breach of the peace in his presence. 2 Ilale^ 86. 

The sheriff or coroner also may apprehend any felon within the 
county, without warrant. 4 Bla. Com. 289. 

A constable may arrest any one for a breach of the peace in his 
presence, and keep him in his house or the stocks until he can bring 
liim before a magistrate. 1 Hale., 687. Sec Cook v. Nethercotc^ 6 
C. (is P. 741* So, a constable may justify arresting a man within his^ 
constablewick upon a reasonable charge of felony, although it after- 
wards appear that the man is innocent, or even that no felony was in 
fact committed. Samuel v. Paine., Doug. 369 ; Cowles v. Dunbar ^ 

2 C. <i' P, 665. See It. v. Ford, It. d It. 329 ; It. v. Thompson, 1. 
Mood. C. C. 80. {See ante, p. 662.) So, where a felony has been 
actually committed, a constable may arrest a man upon a reasonable 
suspicion of his having committed it ; 2 Inst 62 ; 1 Hale, 90, 91, 92 ; 
Lexlwith V. Caichpole, Cold. 291 ; and it has been holden that the 
question of reasonable suspicion is matter of law, and should not be 
left to the jury. Hill v. Yates, 2 Moor. 80 ; and see Moor v. Kcuye^ 

4 Taunt 34. 

A constable, watchman, or beadle m.ay arrest and detain in custodyi 
for examination, any person whom he finds in the streets at night, and 
whom there is reasonable ground to suspect of felony, ^though there 
be no proof of a felony actually committed. Lawi'ence v. Hedger, 3 
Taunt. 14 : and see 2 Jiale, 98 ; 2 Inst 62. 

A private person, and d fortiori, a peace officer, a felony be com- 
mitted, or a dangerous wound given in his presence, is not onl^n^sti- 
fied in arresting, but is bound by law to arrest, the felon. 2 Hawk, 
c. 12, s. 1. So, he is justified in restraining persons committing an 
affray ; but he cannot arrest any person concerned in it after the 
affray is over, for in that case a warrant is necessaiy. 2 Inst 52. So, 
he may arrest any man about to commit a felony or treason, or any 
act which would manifestly endanger another's life, and detain him 
until the intent be presumed to have ceased. 2 Hawk, c, 21, s. 19 ; 

ItoL Ahr. 659 (E.) : Hancock v. Baker, 2 B. & P. 260. So, imn 
a reasonable suspicion, he may arrest another for felony ; R. v. Hunt, 



602 FaUe Impruonmmt 

1 Mood, C. C. 93; but he does it at his peril; for, if the party be 
innocent, the person arresting is guilty of a false imprisonment. 
Btomhouse v. Elliott^ 6 T, R, 315. 

Persons found committing any offence against the statute 24 25 

Vkt, c. 97, the Malicious Injuries Act, may be apprehended without 
warrant by any peace officer, or by the owner of the property, his 
servant, or person authorized by him. 24 <fe'26 Viet, c, 97, a. 61 ; see 
R, V. Fraser^ 1 Mood. C. C. 419. So, with respect to offences against 
the Larceny, etc. Act, 24 <& 26 Viet, c, 96,* s, 103 ; the act relating to 
Coinage Offences, 24 25 Viet. c. 99, s. 31 ; the Game Act, 9 G. 4, 

c. 69, 8. 2. And by stat. 16 S 17 Vif:t. e. 107, s. 244, persons making 
signals to smuggling vessels may be apprehended by any person. 
By the Vagrant Act, 5 G. 4, c. 83, s. 6, persons offending against 
that act may be apprehended. By 14 15 Viet, c. 19, s. 11, any 

person whatsoever may apprehend any person found committing any 
indictable offence in the night (i. e^ between 9 p.m. and 6 a.m.), and 
convey or deliver him to a peace officer. {See ante^jp^. 554, 594.) 
Again, by several of the statutes above mentioned, viz. 24 <& 25 Viet, 
c. 96, 8. 104 ; c. 97, 8. 57 ; e. 100, s. 56 ; any constable or peace officer 
may take into custody, without warrant, any person whom he shall 
lina loitering or lying in any highway, yard, or other place, during 
the night, or whom he shall jiave good cause to suspect of having 
committed or being about to commit any felony against those acts 
respectively, and shall take him as soon as reasonably may be before 
a justice of the peace, to be dealt with according to law. Like pro- 
visions are contained in many other general and local acts, with 
respect to particular subjects. 

* Arrest for a Contempt"] — If a contempt be committed in the face 
of a court (as, by rude and contumelious behaviour ; by obstinacy, 
perverseness, prevarication, or refusal to answer any lawful question ; 
by breach of the peace, or any wilful disturbance whatever), the judge 
may order the offender to be instantly apprehended and imprisoned, 
at iiis (the judge’s) discretion, without any further proof or examina- 
tion. 2 Hmok. c. 22 ; 4 Bl. Com. 282, 283 ; 1 Taunt. 146. See 
Cropper v. Horton^ 8 D. <C’ R. 166 ; Reg. v. Charlesworth^ 2 F. & F. 
334 ; Ex parte Fernandez^ 30 Law X, C. P. 321. 

Arrest after an Escape^ — In civil cases, where a person in custody 
in execution escapes, if it be a negligent escape, the gaoler or officer 
may retake him ; if voluntary, a retaking would be a false imprison- 
ment. 1 Satmd. 35, n. ; 1 Sid. 330 ; 1 Shoio, 174 : Atkinson v. Jarne- 
soHy 5 T. R. 2^. Where a person in custody upon mesne process 
escapes, if the escape bo negligent, the gaoler or officer may retake 
him ; if voluntaiy, he cannot. 

In criminal cas|s, where a prisoner escapes, if the escape be negli- 
gent merely, the gaoler or officer may retake him, at any time, with- 
out warrant ; Ealt. c. 169 ; if voluntary, he cannot afterwards be 
retaken by virtue of the same warrant under which he was at first 
arrested, 2 Hawk. c. 14; s. 9 ; but he may be retaken on a fresh war- 
rant, or without warrant in cases where he might have been arrested 
without warrant originally. 

Arrest under other Authority.] — Where a feme covert appeared 
beforq a justice of the peace as a material witness in a case of felony, 
it was holden that he was justified in committing her until the ses- 
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sions, ^on her refusing to appear at the sessions to give evidence, 
of to mid sureties for her appearance. Bemet v. Waieon^ 3 if . c& 
Sel, 1. So, a magistrate may commit for re-examination ; but if the 
committal be for an unreasonable time, the warrant of commitment 
is virtually void, and the commitment is an imprisonment. Davis v. 
Capper^ 6 Man, & Ryl, 53 ; 10 B. & C, 28. 

CJommissioners of bankrupt have, in certain cases, authority to 
commit. 1 S 2 W, 4, c. 66, s. 7. If they act beyond the limits of 
their authority, it amounts to an imprisonment ; but if they act within 
the limits of their authority, though from an erroneous or inistaken 
judgment, it is otherwise. Dottwell v. Impey, 1 15. cf* C. 168 ; 2 
R, 360. They could not commit for contempt, In re Faulkner^ 2 C., 
M. & R, 625, until the stat, 5 <]& 6 Viet, c, 122, a, 66, gave them all 
the powers and privileges* of a court of record. See Wataon v. BodelL 
UM.SW,57, 

Officers in the army and navy have, in many instances, authority 
to imprison soldiers and seamen under their command: But false 
imprisonment has been holden to lie against a superior officer, wliere 
the imprisonment at first was legal, but was afterwards aggravated 
with many circumstances of cruelty, and continued beytmd all neces- 
sary bounds. Wall v. Macnamara^ 1 T, R, 536, cit. So, where a 
seaman was confined by his captain for three days, for a supposed 
breach of duty, and was then liberated^'by him, without being brought 
to a court-martial, it was holden that false imprisonment would lie. 
Swinton v. Mollmj^ 1 T, R. 537, cit 

An arrest and detention under an impress warrant may be lawful, 
but the party executing it does so at his peril ; for if he take a man 
not liable to be impressed, as, for instance, a i)erson who has never 
served at sea, he is guilty of false imprisonment. Fkwater v. Royle^ 
1 Camp. 187. 

Where the master of an English merchant ship contracted with 
the Chilian government to take from Valparaiso to England certain 
persons whom that government had ordered to be banished to Eng- 
land, this was held to be a false imprisonment as soon as the ship 
was out of the Chilian territory. Rey, v. Lesley^ 1 Bell^ C. C, 220. 


Sect. 5. 

ABDUCTION. 

OF A WOMAN ON ACCOUNT OP HER FORTUNE, ETC. 

Statute, 

24 dj 25 Vkt c. 100, a. 53.] — ^Where any woman of any age shall 
have any interest, whether legal or equitable, present or future, abso- 
lute, conditional, or contingent, in any real or personal estate, or 
shall be a presumptive heiress or coheiress, or presumptive next of 
kin, or one of the presumptive next of kin, to any one having such 
interest, whosoever shall, from motives of lucre, take away or detain 
such woman against her will, with intent to marry or carnally know 
her, or to cause her to be married or carnally known by any other 
person ; and whosoever shall fraudulently allure, take away, or detidn 
such woman, being under the age of twenty-one years, out of the 
possession and against the will of her father or mother, or of any 



604 Abduction. 

other person having the lawful care or charge of her, with intent to 
marry or carnally know her, or to cause her to be mamed or carnaMy 
known by any other person, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for any term not exceeding fourteen years 
and not less thfin three years, or to be imprisoned for any term not 
exceeding tAvo years, Avith or without hard labour ; and Avhosoever 
shall be convicted of any offence against this section shall be in- 
capable of taking any estate or interest, legal or equitable in any real 
or personal property of such Avoman, or in which she shall have any 
such interest, or which shall come to her as such heiress, coheiress, 
or next of kin as aforesaid ; and if any such marriage as aforesaid 
shall have taken place, such property shall, upon such conviction, be 
settled in such manner as the Court of Chancery in England or Ire- 
land shall upon any information at the suit of the attorney- general 
appoint. * 

Sect. 54 ] — Abduction by Force with Intent to Marry ^ etcj] — Whoso- 
ever shall, by force, take away or detain against lier Avill any woman, 
of any age, with intent to marry or carnally knoAv her, or to cause 
her to bo married or carnally known by any other person, shall be 

e of felony, and being convicted thereof shall be liable, at the 
tion of the court, to be kept in penal servitude for any tei*m not 
€5xceeding fourteen years and not* less than three years, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour. 


Indictment 

Central Criminal Court, to wit : — The jurors for our lady the 
^ueen, upon their oath present, that tJ. 8., on the tirst day of June, 

in the year of our Lord , feloniously and from motives of lucre 

did take aAvay and detain away or detain") one A. N. against 

her will, she, the said A. N., then having a certain present and ab- 
solute interest (“ any interest^ ivhethcr legal or equitable^ present or 
future^ absolute^ conditional^ or contingent") in certain real estate 

f ^^real or j^crmnal estate") with intent her the said A. N. to marry 
“ to marr\f or defile^ or to cause her to be married ar defiled by any 
other person")] against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her croAvn and 
dignity. Add a count stating generally the ruiture of some part of 
the promrty^ and if the intent he doubtful,, add counts varying the in- 
tent Formerly,, if a woman was taken away forcibly in one county,, 
and was mart^ied or defiled with her own consent, without any con- 
tinuing force, in another county, the offence vxis not complete in either 
county, and the offender could not be indicted; R, v. Gordon, 1 Russ, 
707 ; hut now, as actual marriage or defil&nient is not necessary, this 
difficulty cannot occur. 

Felony : penal servitude for life or for not less than three years, or 
imprisonment with or without hard labour, not exceeding two years. 
24 c0 26 Vkt. c. 100, s. 63. 

This offence is not triable at any quarter sessions. 5 <6 6 Vkt, c. 
38, s. 1 {ante, p. 93). 


Evidence. 

Prove that the defendant took away and detained A. N. against her 
If she be taken away in the mt instance with her own con- 
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sent, but afterwards refuse to continue with the offender, and be for- 
cibly detained by him, the offence is within the statute. See 1 Hawk, 
c, 41, 8, 7. So, it will be within the statute, if, having been forcibly 
taken away, she be afterwards married or defiled with her own con- 
sent ; for the offender is not to escape from the provisions of the 
statute, by having prevailed over the weakness of a Woman whom he 
originally got into his power by such, base means. Fulwoods case^ 
Cro. Car, 488 : Swenden'a caae^ 5 St, Tr, 450 ; 1 Halc^ 6G0. And 
though she be taken away and married with her own consent, yet, if 
this be effected by means of fraud, it would seem to be a case within 
the statute ; for she cannot, whilst under the influence of fraud, be 
considered to be a free agent. R, v. Wakefield^ Lancaster Assizes^ 
1827. Prove, also, that A. N. had the interest stated. in the indict- 
ment, from which the motives of lucre may be presumed. Prove the 
intent stated in the indictment by the declarations or acts of the de- 
fendant, or by circumstances from which tlie intent may be inferred. 
Sec Reg, v. Barratt^ t) C. efi P, 387. Under the old law, the woman 
must have been married or defiled ; but this is no longer necessary, 
the intent to marry or defile being sufficient. The woman, though 
married, may bo a witness against the offender ; for, though his wife 
de facto,, she is not so dc jure, 1 i/a/e, GGl ; 4 Com. 209 ; Brown's 
case,, Ventr. 243 ; 3 Keb, 193 : R. v. Wakefield^ ubi supra. And for 
the same reason, she is a competent witness for him on a prosecution 
for this offence, though she has cohabited with him from the day of 
the marriage. R. v. Perry,^ 1 Hawk, c, 41, 8, 13 ; 1 Ru88. 710 ; 1 
East, P. C. 454. 

The offender is incapable of taking any interest, legal or equitable, 
in the real estate of the woman, or in Avhich she has any such inte- 
rest, or which shall come to her as any such heiress, etc. And if a 
marriage shall have taken place, the property ^hall, on conviction of 
the offender, be settled in such manner as the Court of Chancery, 
upon information at the suit of the attorney-general, shall appoint. 
24 & 25 Viet. c. 100, s. 53. The provision in that section against the 
fraudulent taking away of women under the age of twenty-one, and 
also the provisions of s. 54,' against the forcible taking away of 
women with intent to marry, etc., are new. 


OF A GIRL UNDER SIXTEEN YEARS OF AGE. 


Statute. 

24 efi 25 Viet, c, 100, 8, 55.] — WTiosoever shall unlawfully take or 
cause to be taken any unmarried girl, being under the age of sixteen 
years, out of the possession and against the will of her father or 
mother, or of any other person having the lawful care or charge of 
her, shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable, at the discretion of the court, to be imprisoned for 
any terra not exceeding two years, with or without hard labour. 

Indictment, 

Commencement as in the last precedent '] — unlawfully did take and 
cause to be taken one A. N. nut of the possession and against the will 
of R. N., her father (“ out of the possession and against the will of 
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her father or mother^ or any other person having the lavful care or 
charge of her ”), she the said A. N. then being an unmarried girl 
under the age of sixteen years^ to wit, of the age of fifteen years ; 
against the form of tlie statute in such case made and provided, 
and against tlie peace of our lady the Queen, her crown and dignity. 
The allegation “ being an unmarried girl^' is sufficient, R, y, Moor^ 2 
Lev, 179 : R, v. Boyall, 2 Bur, 832. 

Misdemeanor : impnsomnent^ with or without hard labour^ not ex- 
ceeding tvjo years, 24 & 25 Viet, c, 100,, s. 55. % 

This offenre is not triable at any quarter sessions, 5 6 Viet, c, 38, 

s, 1 (anfe, p, 93). 

Evidence, 

Prove that the defendant took A. N. out of the charge of her father, 
or of some person having the lawful care or charge of her. It is an 
offence within this statute to take away a natural daughter under 
sixteen from the custody of her putative father. 1 Hawk, c. 11, «. 14 : 
R, V. Cornfield^ 2 ^tr, 1162 : R, v. Sweeting^ 1 East^ P, C, 457. 
Upon the death of the father, the mother retains her authority, though 
she marry again, unless the fatlier has disposed of the custody of 
his child to others ; the assent of the second husband is not material. 
RatcUffds case^ 3 Co, 38. Prove also that she was taken awaA'’ 
against the will of the person who had the care or charge of her. If 
the defendant induce the parents, by false and fraudulent representa- 
tions, to allow him to take the chilu away, this is an abduction within 
the statute, Reg. v. Hopkins^ C, & Mar, 254. It seems to be doubt- 
ful whether, if the parent once consent, but afterwards dissent, a sub- 
sequent taking away can be said to be against the will of the pai*ent. 
Calthorpe v. Astell^ 3 Mod, 109 ; 1 East.^ P, C. 457. And it is not 
clear from the statute whether it would be an offence to take away a 
girl against the consent of her parent, but by the consent of one who 
has the temporaiy care of her. 1 East., P. C. 457. Where the girl’s 
mother had encouraged her in a lax course of life, by permitting her 
to go out alone at gight and dance at public-houses, from one of which 
she went away with the defendant, Cockbiim, C. J., ruled that she 
could not be said to be taken away against the mother’s will, within 
the meaning of the statute. Reg, v. Primclt, 1 F. d; F, 50. Prove 
that she was under the age of sixteen years, and unmarried. It is no 
defence that the defendant did not know her to be under sixteen, or 
might suppose from her appearance that she was older. Reg. v. 
Robms^ 1 C. K. 451. If she was under the age of ten jrears, and 
taken away by force or fraud, tlie defendant must be indicted as in 
the next precedent. 

The act is positively prohibited, and therefore the absence of a cor- 
rupt motive is no answer to the charge. 8o, it was held to be no 
legal excuse that the defendant made use of no other means than the 
common blandishments of sr lover, to induce her to elope with and 
marry him. R, v. Twistleton, 1 Lev. 257 ; 1 Sid. 387 ; 2 Keb. 32 ; 
1 Houck, c. 44, 8, 10. The taking need not be by force, actual or 
constnictive, and it is immaterial whether the girl consents or not. 
Reg, V. MankUtoWy Dears, C. C. 159 ; see Reg, v. Kipps., 4 Cox^ 
C, C, 167. Where the defendant went in the night to her father’s 
house, and placed a ladder against her window, and held it for her to 
descend, which she did, and eloped with him, this was held to be a 
“ taking of her out of the possession of her father” within the statute ; 
although she herself proposed the plan to the defendant. Reg. v. 
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Rohinsy 1 C.dK, 456. So, where the girl was persuaded by the 
defendant to leave her father’s house and go away with him, without 
the father’s consent, and accordingly left her home alone by a precon- 
certed arrangement between them, and went to a place appointed, where 
she was met by the prisoner, and they then went away together, 
without the intention of returning : this was held to be a taking of 
the girl out of the father’s possession within the statute, since up to 
the moment of her meeting with the defendant, she had not abso- 
lutely renounced her father’s protection. Reg. v. MankletoWy supra. 
So, where the defendant, by concert with the girl, met her and stayed 
with her away from her father’s house for several nights, sleeping 
with her; and the jury found that the father did not consent, and 
that the defendant knew he did not ; and that he took the girl away 
with him in order to gratify his passions, and then let her return 
home, and not with the intention of keeping her away from her home 
permanently ; the conviction was held right. Reg. v. TimminSy 1 
Bell, C. C. 276. But where a young woman persuaded a girl under 
sixteen to go away with her from her fatlier’s house to London, tell- 
ing Iier that her (the defendant’s) motlicr wanted a little girl as a 
servant, and would give her 5/. wages, and the girl left her father’s 
house voluntarily for that purpose, this was held not to be a taking 
within the statute. Reg. v. MeadowSy 1 C. cC K. 399 ; see Reg. v. 
llaidleijy 1 F. <£• F. 648 : sed quaere. 


STEALING CHILDREN UNDER THE AGE OF TEN YEARS. 


Statute. 

24 c£? 25 VicU c. 100, s. 56.] — Whosoever shall unlawfully, either 
by force or fraud, lead or take away, or decoy or entice away, or de- 
tain, any child under the age of ten years, with intent to deprive 
any parent, guardian, or any other person having the lawful care or 
charge of such cliild, of the possession of such child, or with intent 
to steal any article upon or about the person of such child, to whom- 
soever such article may belong ; and whosoever shall, witli any such 
intent, receive or harbour any such child, knowing the same to have 
been by force or fraud led, taken, decoyed, enticed away, or detained, 
as in this section before mentioned, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for any term not exceeding 
seven years, and not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour, and 
with or without solitary confinement, and, if a male under sixteen 
years of age, with or without whipping: provided that no person 
who shall have claimed any right to the possession of such child, 
shall be liable to be prosecuted by virtue hereof, on account of his 
getting possession of such child, or taking such child out of the pos- 
session of any person having the lawful charge thereof. 

Indictment, 

Commencement as antCy p. 604]— feloniously and unlawfully did by 
force (“ f<yrce or fraud") lead and take away (“ lead or take awayy or 
decay or mtice awayy or detain ”) one A. N., a child then under the 
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age of ten years, to wit, of the age of seven years, with intent thereby 
then to deprive one J. N., the father Q^parmt or parmta^ or any other 
persm having the lavjful care or charge of such child ”) of such child, 
of the possession of the said child ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. {2nd Cov/nt) And the jurors afore- 
said, upon their oath aforesaid, do further present, that the said J. S. 
afterwards, to wit, on the day and year aforesaid, feloniously and 
maliciously did:, by force, lead and take ‘away the said A. N. a child 
then under the age of ten yeai*s, to wit, of the age of seven years, 
with intent thereby then feloniously to steal, take, and carry away 
divers ai*ticles (“ any article upon or about the said child^ to whomso- 
ever such article may belong ”) ; that is to say, one necklace [etc.^ 
stating the articles\^ then being upon and about the person of the said 
child ; against the form of tlie statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 


dignity, 
away,** or 


Add counts stating that the defendant did “ by fraud entice 
“ did by fraud detain,” or “ did by force detain,” e/c., if 


necessary. 

Felony : penal sei'vltude not exceeding seven years and mt less than 
three years^ or imprisonment not exceedmg two years^ with or without 
hard labour^ and with or without solitary confinement (such confinement 
not exceeding one month at any one time^ nor three months in any one 
year, 24 <0 25 Viet. c. 100, s. 70, ante, pi- hd3) ; and, if a male under 
sixteen years of age, with or without whipping. — 24 & 25 Viet. c. 100, 
s. 5G. 


Ecidence. 

Provo that the defendant took and enticed the child away ; that 
the child was under the age of ten years ; and prove the intent from 
circumstances from which the jury may infer it. Proof that J. N. 
was the father of the cliild will prove the intent stated in the first 
count, because the natural consequence of taking the child must be 
to deprive the father of its possession. The defendant may prove 
that he claimed to have a riglit to the ])ossession of the cHild, for 
such persons are specially exempted from the operation of this sec- 
tion of the act. 24 d; 25 Viet. c. 100, s. 50. 


Sect. 6. 

RAPE, ETC. 
RAVISHING WOMEN. 


Statutes. 

13 iSit/uJ. 1 [TFc«/wi. 2], c. 34.] — It is provided, that if a man do 
ravish a woman, maiTied, maid, or other, where she did not consent, 
neither before nor after, he shall have judgment of life and of mem- 
ber : if she consented after, yet the king shall have the suit. 

24 di 26 Viet. c. 100, s. 48.] — Whosoever shall be convicted of the 
crime of rape shall be guilty of felony, and being convicted thereof 
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shall be liable, at the discretion of tho court, to be kept in penal ser- 
vitude for life, or for any term not leps than three years, or to be 
imprisoned for any term not exceeding two years, with or without 
hard labour. 

Sect 53 — Carnal Knowledge defined."] — Whenever, upon the trial 
for any offence punishable under this act, it may be necessary to 
prove carnal knowledge, it shall not be necessary to prove the actual 
emission of seed in order to constitute a carnal knowledge, but the 
carnal knowledge shall be deemed complete upon proof of penetration 
only. 

Indictment 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of June, in the 

year of our Lord , in and upon one A. N., in the peace of God 

and our lady the Queen then being, *Vtolently and feloniously did 
make an assault, and her the said A. N. then violently and against 
her will feloniously did ravish and carnally know ; against the form of 
the statute in such case made and provided, and against the peace of 
our lady the Queen, her crown and dignity. An indictment is good 
which charges that A. committed a rape^ ami that D. was present aiding 
and abetting him in the commission of the felony ^ for the party aiding 
may be charged either as^ as he was in law^ a principal in the first 
degree^ or^ as he was in fact^ a principal in the second degree. Reg. v. 
Crishanif C. <Jb Mar. 187. A general conviction of a defendant charged 
both as in'incipal in the first degree^ and as an aider and abettor of 
other men in rape^ is valid on the count chargbxg him as principal. 
And on such an indictment^ evidence may he given of several rapes on 
the sasoie woman^ at the same time^ by the defendant ami other men, each 
assisting the other in turn, without imtting the prosecutor to elect on 
which count to proceed. R. v, Folkes, 1 Mood. C. C. 354 : R. v. Gray, 
7 C.ifcP. 164. 

An indictment charging, that the defendant in and upon A, B,, ^'‘fe- 
loniously ami violently did make [omitting the words 'an assauW], and 
her the. said A. B. then and there, against her will, violently and felo- 
niously did ravish uiul carnally kiutw," etc., was held sufficient in arrest 
of judgment. Reg. v. Allen, 2 Mood. C. C. 1711; 9 C. & P. 621. 
The omission of the " carnalltcr cognovit'^ makes the indictment bad 
on demurrer, but, as it seems, not after verdict. R. v. Warren, 1 Russ* 
686 . 

Felony : penal servitude for life or for not less than three years, or 
imprisonment, wither without hard labour, not exceeding two years; 
24 & 25 Viet. c. 100, s. 48. This offenCe is not triable at any quarter 
sessions. See also 5 6 Viet, c. 38, s, 1 {ante, p. 93). 

Evidence, 

That J. /S.] — If it be proved that the defendant is under the age of 
fourteen years, he must be acquitted, whatever may be the nature of 
the evidence against him ; for a boy under the age of fourteen years 
is presumed by law incapable to commit a rape ; 1 Hale, 631 ; and 
this presumption is not affected by the statute 9 G. 4, c. 31, s. 18. R, 
V. Groombridge, 1 C. S P. 582. Nor is evidence admissible aeainst 
him, to show that in fact he has attained the full state of puberty, 
and was capable of committing the crime. Reg, v. Philips, 6 C, ^ P. 

p d5 
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736 : Beg. v. Jordan^ ^C.&P, 118. A husband cannot be guilty of 
a rape upon his wife, 1 Hale^ 629. But both a husband and a boy 
under fourteen may be principals in the second de^ee, and be 
j^nished for being present aiding and abetting. Id, 620, 639. See 
B, V. EldershaWy Z Q,&P. 396 {eee ante^ p, 13). 

The said A, N. violently and againet her It must be proved 

that the rape was committed on A. N. by force and without her con- 
sent. If however she yielded through fear of death or duress, it is 
rape. 1 Hai 41, 8, 6. If the connexion took place when she was 
in a state of insensibility from liquor, having been made drunk by 
tlie prisoner (tliough the liquor was given only for the purpose of 

exciting her), it is a rape. Reg. v. Camplin^ 1 Den. C. C. 89 ; 1 C 
d K. 746. Or if the connexion was with a woman of weak intellect, 
incapable of distinguishing right from wrong, and the jury found that 
she was incapable of giving consent, or of exercising any judgment 
upon the matter, and that (though she made no resistance) the de- 
fendant had carnal knowledge of her by force and without her consent^ 
that is a rape. Reg. v. Fletcher^ 2 Dears, d B. C. C. 63 : see Reg. v. 
Ryan^ 2 Coa;, C. C. 115 ; 13 Edio. 1, c. 34. And it is no excuse that 
she consented at first, if the offence was afterwards committed by 
force or against her will ; nor is it any excuse that she consented 
after the fact. 1 Hawk. 41, s. 7. Even that the woman was a commoh 
strumpet, or the concubine of the ravisher, is no excuse ; 1 Hale^ 729 ; 
although such circumstances should certainly operate strongly with 
tlio jury as to the probability of the fact that connexion was had with 
the woman against her consent. 

Having carnal knowledge of a woman, by a fraud which induces 
her to suppose it is her husband, does not amount to a rape. R. v. 
Jackson^ R. d R. 487 : Reg. v. Saunders., 8 C. d P. 266 : Reg. v. 

• Williams^ Id. 286 : Reg. v. Stanton., 1 C. d K. 416 : Reg. v. Clarke^ 
Dears. C. C. 397. But there can be no doubt that the party is liable 
in such case to be indicted for an assault. Id. And where a me- 
dical man had connexion with a girl of fourteen years of age, under 
the pretence that he was thereby treating her medically for tlie com- 
plaint for which he was attending her, and she made no resistance, 
owing solely to the bond fide belief that such was the case, this was 

• held to be certainly an assault, and, as it seems, a rape. Reg. v. Case. 
1 Den. C. C. 680. 

The party ravished is a competent witness to prove tliis and every 
other part of the case ; but the credibility of her testimony, and how 
far she is to be believed, must be left to the jury, upon the circum- 
stances of fact that concur in her testimony. For instance, if the 
witness be of good fame ; if she presently discovered the offence, and 
made search for the offender ; if the party accused fled for it ; these 
and the like are concurring circumstances, wliich give greater proba- 
bility to her evidence. But, on the other hand, if she be of evil fame, 
and stand Unsupported by the testimony of others ; if she concealed 
the injury for any considerable time after she had opportunity to 
complain ; if the place where the fact was alleged to have been com- 
mitted were such that it was possible she might have been heard, 
and she made no outcry ; these and the like circumstances carry a 
strong but not conclusive presumption that her testimony is false or 
feigned. 4 Bl. Com. 213. And the defendant may give evidence of 
the woman's notoriously bad character for want of chastity or com- 
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mon decency ; or that she had before been connected with the 
prisoner himself ; but he cannot give evidence of any other particular 
facts to impeach her chastity. R, v, Hodogon^ R..di R. 211 : JR. v. 
Clarke^ 2 Stark. 243 ; R. v. Barker^ ^ C. d P. 689 ; R. v. Martin^ 6 
C. <& P. 662. But i^ on cross-examination, she deny having had 
intercourse with other men than the prisoner, those men may be 
called to contradict her, Reg. v. Robins, 2 Jf. <6 Rob. 612. So, what 
she herself said so recently after the fact as to preclude the possi- 
bility of her being practised on, has been holden to be admissible in 
evidence as a part of the transaction ; but the particulars of her com- 
plaint are not evidence of the truth of her statement ; R. v. Brazier, 

1 East, P. C. 444 : R. v. Clarke, 2 Stark. 241 : Reg. v. Megson, 9 C. 

5 P. 420 : Reg. v. Gnttridge, Id. 471 : Reg. v. Nicholas, 2 C.dK. 
246 ; and cannot be asked in her examination in chief or proved by 
other testimony ; and though she may be asked whether she namea 
a person as having committed the offence, it has been ruled that she 
cannot be asked whose liame was mentioned. Reg. v. Osborne, C. <0 
Mar. 622. But the soundness of this rule has been questioned. See 
Reg. V. Walker, 2 M. Rob. 212. 

Did ravish and carnally hmo^ — ^To constitute the offence of rape, 
there must be a penetration. R. v. Hill, 1 East, P. C. 439. But any 
the slightest penetration will be sufficient. "Where a penetration was 
j)roved, but not of such a depth as to injure the hymen, still it waa 
holden to be sufficient to constitute the crime of rape. R. v. Russen, 
1 East, P. C. 438, 439 ; see Reg. v. MRue, 8 C. S JP^ 641. In a recent 
case, however, where it appeared that the hymen was not ruptured, 
Gurney, B., ruled that the penetration was not sufficient to constitute 
the offence ; R. v. Gamrtiun, 5 C. <& P. 321 ; but that case has since 
been expressly overruled. Reg. v. Hughes, 2 Mood. C. C. 190 ; 9 C. 

6 P. 752 : see also Reg. v. Lines, 1 C. K. 393. 

Before the statute 9 G. 4, c. 31, s. 18 (re-enacted in the 24 d 25 
Viet. c. 1(X), 8. 63), it was also necessary to prove emission, which 
might be proved cither positively, by the evidence of the woman that 
she felt it ; or it might be presumed from circumstances, as, for in- 
stance, that the defendant, after having connexion with the prose- 
cutrix, arose from her voluntarily, without being interrupted in the 
act. R, V. Harmwood, 1 East, P, C. 440 ; R. v. Sheridan, Id. 438 : 
R. v. Burrms, R. R. 519. The above statute rendered it unneces- 
sary to prove the actual emission of seed, in order to constitute a 
carnal knowledge ; and provided that the carnal knowledge shall be 
deemed complete upon proof of penetration only. And it has been 
held that even though the jury negative the emission, or the circum- 
stances be proved to have been such as that no emission did or could 
take place, the offence is complete if the penetration be proved. R. 
v. Cox, 1 Mood, a a 337 ; 5 U. & P. 297 : R. v. Reckspear, 1 Mood. 
C. C. 342 : Reg. v. Allen, 9 C. & P. 31. 

If actual penetration be not proved, the defendant may nevertheless, 
on this indictment, be convicted of an attempt to commit a rape. 14 
(& 15 Viet. c. 100, 8. 9, ante, p. 63. 
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PKOCURINQ THE DEFILEMENT OP A WOMAN OB GIRL UNDER 
TWENTY-ONE YEARS OF AGE. 


Statute, 

24 db 25 Vic\. c. 100, s. 49.] — Whosoever shall, bjr false pretences, 
false representations or other fraudulent means, procure any woman 
or girl under the age of twenty-one years to have illicit carnal con- 
nexion with any man, shall be guy tv of a misdemeanor, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
imprisoned for any term not exceeding two years, with or without 
hard labour. 

Imlicimmt. 

Middlesex, to wit The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 

Lord , by falsely pretending and representing unto one J. N., that 

[here set out the false pretences or rejn'csentatiom ; the words in the 
statute are '‘'‘false pn'etences^ false representations^ or other fraudulent 
wtcans”], did procure the said J. N. to have illicit carnal connexion 
with a certain man named [or to the jurors aforesaid un- 

known], she the said J. N., at the time of such procurement, being 
tlien a woman [or child] under the age of twenty-one years, to wit, of 

the age of : whereas, in truth and in fact [negativing the pi‘e- 

tcnces or rcprcsentutlons'l ; against the form of the statute in such case 
made and provided, anil against the j)eace of our lad}’' the Queen, her 
crown and dignity. It would seem that the false 2 )reJmces or repre- 
sentations must he specially negatived^ in the same manner as in the 
case of obtaining money or goods umler false pretemes. See Reg. v. 
Meaj% 2 Den. C. C. 79, for the form of a count for a conspiracy to 
commit this offence. 

Misdemeanor : imprisonment.^ with or without hard labour.^ not ex- 
ceeding two years. 24 d; 25 Viet. c. 100, s. 49. 

Evidence. 

Prove the pretences or representations made by the defendant to 
,1. N., and their falsehood (see ante^ p. 408). Prove, also, that by 
means of these false pretences or representations (or by the other 
fraudulent means stated), the defendant induced J. N. to have carnal 
connexion with the man named in the indictment ; and that she was 
then under twenty-one years of age. 


CARNALLY ABUSING CHILDREN. 


Statute, 

24 25 Viet, c. 100, s. 50.^ — Whosoever shall unlawfully and car- 

nally know and abuse any girl under the age of ten years shall be 
guilty of felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for life or for 
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any term not less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour. 

Sect 51.]~Whosoever shall unlawfully and carnally know and 
abuse any girl being above the age of ten years and under the age 
of twelve years shall be guilty of a misdemeanor, and being con- 
victed thereof sliall be liable, at the discretion of the court, to bo 

kept in penal servitude for the term of three years, or to be im- 
prisoned for any term not exceeding two years, with or without hard 
labour. 


Indictment for carnally abusing a Girl under Ten Years, 

Commencement as ante^ p. 609] — in and upon one A. N., a girl 
under tlie age of ten years, to wit, of the age of nine years, in the 
2 )eace of God and our lady the Queen then being, feloniously did 
make an assault, and her the said J. N. then feloniously did unlaw- 
fully and carnally know and abuse ; against the form of the statute 
in such case made and jirovided, and against the 23eace of our lady 
the Queen, her crown and dignity. 

Felony : jienal servitude for life or for not less than three years^ or 
inqmsonment idth or loithout hard labour^ not exceeding two years, 
24 d; 25 Viet c. 100, s. 50. This offence is not triable at any quarter 
sessions. 5 6 Viet c, 38, s. 1 (ante, p, 93). 

Evidence, 

The evidence is the same as in rape, with this exception, that it 
is immaterial whether the act was done with or without the consent 
(jf the female. The child may be a witness, if she ai)pear sufficiently 
to understand the nature and moral obligation of an oath. {See ante^ 
p. 232.) »She must be proved to have been under ten years of age 
when the offence was committed. Where the offence was committed 
on the 5th of February, 1832, and the child’s father proved that on his 
return home, after an absence of a few days, on the 9th of Februaiy, 
1832, he found the child had been born, and was told by the grana- 
mother that she had been born the day before, and the register of 
l)aptism .showed that the child had been baptized on the 9th of 
February, 1832 ; this evidence was holden not sufficient to prove 
the age of tlie child. R. v. JF edge, 5 C. & P. 298. 


Indictment for carnally Icnovnng and abusing a Girl above Ten and 
under Twelve Years, 

Commencement as ante, p, 609] — in and upon one A. N., a girl 
above the age of ten years and under the age of twelve years, to wit, 
of the age of eleven years, in the peace of God and our lady the 
Queen then being, unlawfully did make an assault, and her the said 
A. N. did then unlawfully and carnally know and abuse ; against the 
form the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Misdemeanor : penal servitude for three years, or imprisonment, with 
or without hard labour, not exceeding two years. 

Evideme. 

The evidence is the same as in rape, with this exception, that it will 
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• be no defence that the girl consented. If she did not consent it will 
be a rape, and the defendant may be indicted accordingly (anie^p, 
609) : but the fact of non-consent is no defence to an indictment for 
this offence. Reg, v. NeaU^ 1 Den. C, C. 36 ; \ C,<& K, 591. The 
child must be proved to be above the age of ten years and under the 
age of twelve years. 

On an indictment for either of the offences mentioned in these two 
sections, the defendant may fif the girl’s consent do not appear, see 
Reg. V. Read^ 2 C. & K. 957) be convicted of an attempt to commit 
the felony or misdemeanor charged, if the facts proved warrant such 
a finding ; 14 d 15 Viet. c. 100, m 9 {ante^ p. 63) ; and may have 
sentence of impris(.*nment with hard labour. Infra. But on an in- 
dictment for the statutable misdemeanor, the defendant cannot, if the 
girl’s age be proved to be under ten years, be convicted of a felony ; 
for the stat. 14 d 15 Viet, c, 100, s. 12, applies only where the in- 
dictment is proved by facts amounting to a felony. Reg. v. Shott^ 
3 C. & K. 206 ; ante^ p. 64. 


INDECENT ASSAULT, ETC. 


Statute. 

24 d 25 Viet. c. 100, s. 52.] — AVIiosoever sliallbe convicted jj)f any 
indecent assault upon any female, or of any attempt to have carnal 
knowledge of any girl under twelve years of ago, shall be liable, at 
the discretion ot the court, to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour. 

Indictment. 

Commencement as ante, p. 609] — one A. N., in the peace of God 
and our lady the Queen then being, unlawfully and indecently did 
assault, and her the said A. N. did then beat, wound and ill-treat, 
and other wrongs to the said A. N. did, to the great damage of the 
said A. N., against the form of the statute in such case made and 
provided, and against the peace of oui^ lady the Queen, her crown 
and dignity. 

Misdemeanor : imprisonment^ mth or without hard labour^ not ex- 
ceeding two years. 24 d 25 Viet. c. 100, s. 52. 

Evidence. 

Prove an assault, accompanied with circumstances of indecency on 
the part of the defendant. Any attempt to have carnal knowledge 
of a girl under hvelve years of age, even with her consent, is subject 
to the same punishment. 
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ATTEMPTS TO PROCCRE ABORTION. 

Statute, 

24 ffe 25 Vlct. c. 100, c. 58.]--Evciy woman, being with child, 
who, with intent to procure her own miscarriage, shall unlawfully 
administer to herself any poison or other noxious thing, or shall un- 
lawfully use any instrument or other means whatsoever with the like 
intent, and whosoever, with intent to procure the miscarriage of any 
woman, whether she be or be not with child, shall unlawfully admi- 
nister to her or cause to be taken by her any poison or other noxious 
thing, or shall unlawfully use any instrument or other means what- 
soever with the like intent, shall be guilty of felony, and being con- 
victed thereof shall be liable, at the discretion of the coui-t, to be kept 
in penal servitude for life, or for any term not less than three years, 
or to be imprisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary confinement. 

Seet. 59.] — Whosoever shall unlawfully supply or procure any 
poison or other noxious thing, or any instrument or thing whatsoever, 
knowing that the same is intended to be unlawfully used or employed 
with intent to procure the miscamage of any woman, whether she 
be or be not with child, shall be guilty of a misdemeanor, and being 
convicted thereof shall be liable, at the discretion of the court, to be 
kept in penal servitude for the term of three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour. 


Indictment for administering Poison to jnroctire Miscarriage, 

Surrey, to wit : — The jurors for our lady the Queen upon their oath 
present, that J. S., on the first dav of June, in the year of our Lord 

, feloniously and unlawfully did administer to and cause to be 

taken by one A. N. (“ administer to her or cause to he taken hy hcr'^) 
a large quantity, to wit, two ounces, of a certain noxious thing called 
savin, Qfmson or other noxious thing'') wdth intent thereby then to 
procure the miscarriage of the said A. N. ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady tlie Queen, her crown and dignity. If there he any douht as to 
the drug administered,, it may J)e prudent,, lycrhaps,, to state it in different 
icaySj in several counts,, and add a count stating it to he “a certain 
noxious thing to the jurors aforesaid unknown.” 

Felony : penal servitude for life or for not less than three years,, or 
imprisonment not exceeding two years,, with or without hard labour^ <ml 
with or without solitary confinement {such confinement not exceeding one 
month at any one time,, nor three months in any one year,, 24 ti* 25 Viet, 
c, 1(XL s. 70, ante,, p. 533). — 24 & 25 Viet. c. 100, s. 58. This offence is 
not mable at any quarter sessions. 5 cf* 6 Viet. c. 38, s, 1 {ante, p. 93). 

Evidence. 

To support this indictment it must be proved : — 

1. That the defendant administered to or caused to be taken by 
A. N., the poison, etc., mentioned in the indictment ; or, perhaps, proof 



&16 ^ AUempU to prooUre Abortion^ 

of any other substance or thing ^usdem generia would be sufficient. 
R. V. Phillips, 3 Camp, 74 : R. v. Coe, o C, & P, 403. Where the 
defendant gave the prosecutrix a cake containing poison, which she 
merely'^ut into her mouth and spit out again, and did not swallow 
any part of it, it was holden that the mere delivery to the woman did 
not constitute an administering within the meaning of the statute ; 
although the judges seemed to think that swallowing it was not 
essential. R. v. Ciuiman, 1 Mood, C, C, 114. But it is not necessary 
that there shouM be an actual delivery by the hand of the defendant. 
R, V. Harley, C. <& F, 369. Where the prisoner gave the prosecu- 
trix the di-ug for the purpose of procuring abortion, and the prosecu- 
trix took it for that purpose in the prisoner’s absence, this was held 
to be a causing of it to be taken within the statute. Reg, v. Wilson, 
1 Dears, & B. C, C. 127 : Reg, v. Farrow, Id, 164. It is not sufficient 
that the defendant merely imagined that the thing administered 
would have the effect intended, as in another case under this section 
of the statute {see infra) ; but it must also appear that the drug ad- 
ministered was either a “ poison” or a “ noxious thing.” 

2. It must bo proved that the drug in question was administered 
with intent to procure the miscarriage of A. N. Whether it were, 
in fact, a drug likely or calculated to produce that effect, seems to 
be immaterial, provided the intent be proved, and the drug were a 
“ poison” or “ other noxious thing.” 

3. Tlic statutes 43 G. 3, c. 58, and 9 G, 4, c. 31, s, 14, contained 
provisions applicable to women quick and not quick with child, and 
so clearly showed that, to constitute an offence within those acts, the 
woman must have been pregnant at the time. See R, v. Scudder, 
1 Mood. C. C. 216; 3 C. & F. 605. But in this act these provisions 
are omitted, and the offence is to procure the miscarriage of “ any 
woman, whether she be or be not with child.” See Reg. v. Goodhall, 
1 Den. C. C. 187 ; 2 C. S K. 293, The present act also applies 
equally (the rciJcaled statutes did not) to acts done by the woman 
herself, for the purpose of procuring her miscarriage, as to acts done 
by any other person. 


Indictment for using Imtmments to procure Miscarriage, 

Commencement as in the last precedent ] — feloniously and unlawfully 
did use a certain instrument (“ any instrument or other means what- 
ever') called a by then [state the mode of using the instrument], 

with intent, etc. [as in the last precedent]. 

Felony. See the last jgrecedent. 

Evidence. 

The evidence will be the same as in the last case, with this excep- 
tion, that instead of proving the administering of the poison, etc., it 
must be proved that the defendant used the instrument mentioned in 
the manner described in the indictment. 


Indictment for procuring Foison fot the purpose of its being used to 
cause Miscarriage, 

Commencement as ante, p, 615]— -unlawfully did procure supply 
w procure") a large quantity, to wit, two ounces, of a certain noxious 
thing called savin, he the said J.S., then well knowing that the same 
was then intended to be unlawfully used and employed to procure 
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the miscarriage of one A. N. ; against the form of the statute, and 
against the peace of our lady the Queen^ her crown and dignity^ 
MMemeamr : peml s&rvmdefot three yeare^ ormprieonnuintymth 
or without hard labour^ not exceeding two years* 24 dt 25 Viet c. 100, 
8. 59. 


Sect. 8. 


CONCEALING THE BIRTH OF CHILDREN. 

Statute, 

24 & 25 Viet c. 100, s. 60.] — If any woman shall be delivered of a 
child, every person who shall, by any secret disposition of the dead 
body of the said clxild, wliether such child died before, at, or after its 
birth, endeavour to conceal the birth thereof, shall be guilty of a 
misdemeanor, and being convicted thereof shall be liable, at the dis- 
cretion of the court, to be imprisoned for any term not exceeding two 
years, with or without hard labour : Provided, that if any person tried 
for the murder of any child shall be acquitted thereof, it shall be law- 
ful for the jury by whose verdict such person shall be ac(iuittcd, to find, 
in case it shall so appear in evidence, that the child had recently 
been born, and that such person did, by some secret disposition of 
the dead body of such child, endeavour to conceal the birth thereof ; 
and thereupon the court may pass such sentence as if such person 
had been convicted upon an indictment for the concealment of the 
birth. 

Indictment. 

Yorkshire, to wit : — The jurors for our lady the Queen upon their 
oath present, that A. S., on the first day of November, in the year of 

our Lord , was delivered of a child ; and that the said A. S., 

being so delivered of the sai^l child as aforesaid, did then unlawfully 
endeavour to conceal the birth of the said child, by secretly burying 
(“ by sonic secret disposition of") the dead body of the said child ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. Add 
a count stating the means of concealment specially^ vdten it is otherwise 
than by secret burying. An indictment umler the repealed act ^ 4, 

c. 31, 8. 14, for concealing the birth “ by secretly disposing of the 
dead bodyf etc.^ vnthout showing the mode of disposing of it^ was held 
had. Reg. v. Ilounselly 2 M. ds Rob. 292. Where the indictment 
charged that the defendant cast and threw the dead body of the child 
into the soil in a certain irrivy^ “ and did thereby then awl there unlaw- 
fully dispose of the dead body of the said child^ and endeavour to 
conceal the birth thereof" it was held sufficient / the word “ thereby "" 
being referred as well to the endeavour as to the disposing of the body. 
Reg. V. Coxhead., 1 C.& K. 623. The indictment need not state whether 
the child died before^ at, or after its birth. Id. 

Misdemeanor : imprisonment, with or without hard labour, 24 & 25 
Viet. c. 100, s. 60. This offence is not triable at any guarter sessions. 
5 6 Viet. c. 38, 8. 1 (ante, p. 93). 

Ikidence. 

Prove that the defendant was delivered of a child as stated in the 
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indictment ; that the child was dead ; it is immaterial whether it died 
before, at, or after its birth ; 24 <& 25 Viet. c. 100, «. 60 ; and prove the 
conce^ment, etc., in the mode stated in the indictment. Upon the 
statute 21 «/. 1, c. 27 (which made the concealment of the birth of a 
bastard child in effect conclusive evidence of the murder), if any per- 
son, even an accomplice, were present at the time of the birth, A. v. 
Peat^ 1 East, P. C. 229, or if the mother called for help, or had pre- 
viously confessed her pregnancy. Id. 228, these circumstances were 
holden to negative the concealment ; but where a woman, delivered 
of a seven months’ child, threw it down the privy, and it appeared 
that another woman, charged as an accomplice, l^ew of the birth ; 
upon an indictment for murder against the two, the jury found the 
mother guilty of the concealment ; and the point being saved upon a 
doubt whether it was a case within the statute 43 G. 3, c. 58, as a 
second person knew of the birth, the judges held that the act of 
throwing the child down the privy was evidence of the endeavour to 
conceal the birth, and that the conviction was right. B. v. Cornwall, 

B. B. 336. Where a woman was delivered of a child, the dead body 
of which was found in a bed amongst the feathers, but there was no 
evidence to show who put it there, and it appeared that the mother 
had sent for a surgeon at the time of her confinement, and had pre- 
pared child’s clothes, the judge directed an acquittal of the charge for 
endeavouring to conceal the birth. B. v. lligley, 4 C. P. 366. 
But where the mother caused the body of her child to be secretly 
buried, with a view to conceal the birth, it was holden that she might 
be convicted of the concealment, thougli she had previously allowed 
the birth to be known to some persons. B. v. Douglas, 1 Mood. C. C. 
480. On the other hand, the denial of the birth only is not sufficient 
to convict her ; she must be proved to have done some act of disposal 
of the body after the child was dead. Beg. V. Turner, 8 C. & P. 755. 
It had been ruled in several cases, that Si final disposing of the body 
must be shown, and that hiding it in a place from which a further 
removal was contemplated, would not support the indictment ; Beg. 
V. Snell, 2 M. & Bob. 44 : Beg. v. Ash, IiL 294 : Beg. v. BcM, Id.; but 
those cases are overruled by Beg. v. Gofdthorpe, 2 Mood. C. C. 244 ; 

C. (0 Mar. 335, and by Beg. v. Perry, Dears. C. C. 471, in which it 
was holden by a majority of the judges, that the putting of the dead 
body between a bed and the mattress, or under a bolster on which 
the defendant laid her head, was a sufficient disposing of it to con- 
stitute an offence within the statute. 

Where the mother of a bastard child induced her paramour to lake 
away and bury the body, she remaining in bed, it was held that she 
might be convicted under the 14th section, and he of aiding and abet- 
ting her in the commission of the offence, under the 3l8t section of 
the statute 9 G. 4, c. 31, (see 9iow 24 tO 25 Viet. c. 100, s. 67). Beg. 
V. Bird, 2 C. cfc A". 817 ; Beg. v. Skelton, 3 C. db K. 119. But on an 
indictment for murder, no one but the mother herself could be con- 
victed of the concealment, under 9 G. 4, c. 31, s. 14. Beg. v. Wright, 
9 C. P. 754. But the present enactment is more general in its 
terms, and includes, in both branches of it, every person who shall, by 
secret disposition of the dead body of a child, endeavour to conceal 
its birth. The proviso extends to a trial on a coroner’s inquisition, 
as well as on a bill of indictment. B. v. Cole, 1 Leach, 1095 ; Camp. 
371 ; B. v. Maynard, B. B. 240. 
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Sect. 9. 

SODOMY. 


Statute, 

24 d 25 Viet. c. 100, «. 61.] — Whosoever shall be convicted of the 
abominable crime of buggery, committed either with mankind or 
with any animal, shall be liable, at the discretion of the court, to be 
kept in penal servitude for life or for any term not less than ten 
years. 

Sect. 63.]— 609. 


iTulictment for Sodomy. 

Commencement as anU\ p. 609] — in and upon one J. N., in the 
peace of Grod and of our lady the Queen then being, feloniously did 
make an assault, and then feloniously, wickedly, and against the 
order of nature, liad a venereal affair with the said J. N., and then 
feloniously carnally knew him the said J. N., and then feloniously, 
wickedly, and against the order of nature, with the said J. N. did 
commit and pei*petratc that detestable and abominable crime of bug- 
gery (not to be named among Christians) ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen her crown and dignity. 

Pelony : penal servitude for life or for not less than ten years. 24 & 
25 F/d. c. 100, 5. 61. 

This offence is not triable at any quarter sessions. 5 cO 6 Viet. c. 38, 
s. 1 {antc^p. 93). 

Evidence, 

The evidence is the same as in rape {see ante^ p. 609 et seq.)^ and 
as in that case, penetration alone is sufficient to constitute the offence. 
J{. V. Rechspear, 1 Mood. C. C. 342. There are, however, two ex- 
ceptions : Is/, that it not necessary to prove the offence to have 
been committed against the consent of the person upon whom it was 
perpetrated ; and 2ndly^ both agent and patient (if consenting) are 
equally guilty. In R. v. Wiseman^ Fortesc. 91, where the defendant 
was indictea for having committed this offence with a woman, a 
majority of the judges held that this was within the statute, but two 
or three of them held that it was not ; no opinion was publicly given. 
See Reg. v. Jellyinan, 8 C. P. 604. If it be committed on a boy 
under fourteen years of age, it is felony in the agent inly ; 1 Hate, 
670 ; 3 Inst. 59 (and the same, it should seem, as to a girl under 
twelve) ; if a boy under fourteen, in the patient only ; Reg. v. 
AlUn, 1 Den. C. C. 364 ;2C.(& K. 869. 

Wliere the defendant forced open a child’s mouth, and put in his 
private parts, and proceeded to the completion of his lust, the judges 
were of opinion that this did not constitute the offence of sodomy. 
R. V. Jacobs^ R. & R. 231 ; 1 Russ. 698. If the evidence fail to make 
out the entire charge against the defendant, he may nevertheless be 
convicted of the attempt to commit the felony charged, 14 cfc 16 Viet, 
c. 100, s. 9 {antCy p. 63). 
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Indictment for Bestiality, 

Commencement as ante^p. 609] — with a certain cow (“ any animal ”) 
feloniously, wickedly, and against the order of nature, had a venereal 
affair, and then feloniously, wickedly, and against the order of nature, 
carnally knew the said cow; and tlien feloniously, wickedly, and 
against the order of nature, with the said cow did commit and per- 
petrate that detestable and abominable crime of buggery (not to be 
named among Christians) ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. The animal was held to be described with suffi- 
dent certainty as a “ certain bitch^' although the females of foxes and 
some other animals are designated bitches^ as well as the females of 
dogs. Beg. v. Allen^ 1 C.dbK. 495, 

Felony : see the last precedent. The carnal knowledge is proved in 
the same manner as in rape or sodomy. {See ante^ p. 609.) The de- 
fendant may upon this hulictment he convicted of an attei^t to commit 
the felony, charged^ if the evidence warrant such finding. 14 S 15 Viet, 
c. 100, s. 9 (awte, p. 63). An indictment for an attempt to commit this 
offence may reculily he framed from this and the next precedent. It is 
punishable in the same manner as the attempt to commit sodomy. See 
R. V. Mu treaty^ 1 Russ. 699. 

This offence is not triable at any quarter sessions. 5 efi 6 Viet, c. 38, 
s. 1 (ante, p. 93). 


ASSAULT WITH INTENT TO COMMIT SODOMY. 


Statute. 

24 cC 25 Viet. c. 100, s. 62.] — 'Whosoever shall attempt to commit 
the said abominable crime, or shall be guilty of any assault with in- 
tent to commit the same, or of any indecent assault upon any male 
person, shall be guilty of a misdemeanor, and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal 
servitude for any term not exceeding ten years and not less than 
three years, or to be imprisoned for any term not exceeding two years, 
with or without hard laDOur. 

Indictment. 

Commencement as ante^ p. 609] — in and upon one J. N., in the 
peace of Grod and our lady the Queen then being, did make an assault, 
and him thetsaid J. N. did then beat, wound, and ill-treat, with in- 
tent that detestable and abominable crime (not to be named among 
Christians) called buggery, with the said J. N., feloniously, wickedly, 
diabolically, and against the order of nature, to commit and perpe- 
trate : to the great displeasure of Almighty God, to the great damage 
of the said J. N. ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Misc Umeanor : penal servitude for not more than ten and not less 
than three years, or imprisonment, with or without hard labour, not 
exceeding two years. 24 & 25 Viet. c. 100, s. 62. 
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Evidence, 

Prove an attempt to commit sodomy, the offence being incomplete 
for want of evidence of penetration. If the complete offence of 
sodomy be proved, it seems that the defendant will not be entitled to 
be acquitted ; but the judge may, if he think tit, discharge the jury, 
and direct the defendant to be indicted for the felony. 14 15 Viet, 

c. 100, 8. 12 (ante, p. 63). 

An indictment against two persons, which charged that they, being 
persons of wicked and unnatural dispositions, did in a certain open 
and public place unlawfully meet together, with the intent of Com- 
mitting with each other, openly, lewdly, and indecently, in the said 
public place, divers nasty, wicked, filthy, lewd, beastly, unnatural, and 
Hodomitical practices^ and then and there unlawfully, wickedly, openly, 
lewdly, and indecently did commit with each other, in the sight and 
view of divers liege subjects, etc., divers such practices as aforesaid, 
etc., was hehLbad in arrest of judgment for want of certainty. Reg. 
v. Rowed, 3^. D, 180 ; 2 G. S D. 518. 
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PART IL 

OFFENCES OF A PUBLIC NATURE. 

CHAPTER 1. 

OFFENCES AGAINST THE QUEEN AND HER GOVERJJMENT. 

Sect. 1. High Treason^ p. 622. 

2. Feloniously comjpassiny to levy TFar, ete., ]^633, 

3. Attempts to injure or alarm the Queen^ p. mi), 

4. Coining^ p. 637. 

5. Sedition and Blasphemy ^ p. 661. 

6. Administering Unlaivful Oaths^ p. 672. 

7. Inciting to Mutiny^ p. 676. 

8. Illegal Training and Drilling^ p. 678. 
y. Embezzling the Queen's Stores^ p. 680. 


Sect. 1. 

HIGH TREASON. 


Statutes. 

25 E(ho. 3, st. 5, c. 2 — Declaration of TreasonsJ] — Item, whereas 
(livers opinions have been before this time in which case treason shall 
be said, and in what not ; the King, at the request of the lords and of 
the commons, hath made a declaration in the manner as hereafter 
fblloweth ; that is to sav, when a man doth compass or imagine the 
death of our lord the King, or of our lady the Queen, or of their 
eldest son and heir ; or if a man do violate the King’s companion, or 
the King’s eldest daughter unmarried, or the wife of the King’s eldest 
son and heir ; or if a man do levy war against our lord the King, in 
his realm, or be adherent to the King’s enemies in his realm, giving 
them aid and comfort in the realm or elsewhere, and thereof be pro- 
bably provahlement") attainted of open deed by people of their 

condition And because that many other like cases of treason 

may happen in time to come, which a man cannot think or declare at 
this present time, it is accorded, that if any other case, supposed 
treason, which is not above specified, shall happen before any jus- 
tices, tlje justices shall tarry, without any going to judgment of the 
treason, till the cause be shown and declared before the King, and 
his parliament, whether it ought to be judged treason or oth^r 
felony. 

36 G, 3, c, 7, 8, 1.] — Enacts, that if any person or persons whatso- 
ever, after the day of the passing of this act (18th Pecember, 1795), 
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during the natural life of our most gracious sovereign lord the King, 
and until the end of the next session of parliament after a demise of 
the crown, shall, within the realm or without^ compass, imagine, 
invent, devise or intend death or destruction, or any bodily harm 
tending to death or destruction, maim or wounding, imprisonment or 
restraint of the person of his majesty, his heirs and successors, or 
to deprive or depose him or them from the style, honour or kingly 
name of the imperial crown of this realm, or of any other of his 
majesty’s dominions or countries, or to levy war against his majesty, 
his heirs and successors, within this realm, in order by force or 
constraint to compel him or them to change his or their measures 
or counsels, or in order to put any force or constraint upon or to in- 
timidate or overawe both houses or either liouse of parliament, or 
to move or stir any foreigner or stranger with force to invade this 
realm, or any other his majesty’s dominions or countries under the 
obeisance of his majesty, his heirs and successors, and such compass- 
ings, imaginations, inventions, devices or intentions, or any of them, 
should express, utter or declare, by publishing any printing or writ- 
ing, or by any overt act or deed, being legally convicted thereof 
upon the oaths of two lawful and credible witnesses upon trial, or 
otherwise convicted or attainted by due course of law, then eveiy 
such person and persons so as aforesaid offending shall be deemed, 
declared and adjudged to be a traitor and traitors, and shall suffer 
pains of death, and also lose and forfeit as in cases of high treason. 
(J^Iade perpetual hy 57 G, 3, c. 6, «. 1.) 

11 d 12 Viet. c. 12, 8. 1.] — Recites the 36 G. 3, c. 7, s. 1, md 57 G. 
3, c. 6, 3. 1, and that it is expedient to repeal all such of the provi^ 
sions unoxle perpetual hy the iMst-recited act as do not relate to (fences 
against the person of the socereigtt^ and to enact other provisions 
instead thereof applicable to all parts of the United Kingdom {see 
post^ p. 633), and to extend to Ireland such of the provisions of the sakl 
acts as are not hereby repealed ; and enacts, that from and after the 
passing of this act, the provisions of the said act of the 36th year 
of the reign of King George the Tliird, made perpetual by the said 
act of the 57th year of the same reign, and all the provisions of 
the last-mentioned act in relation thereto, save such of the same re- 
spectively as relate to the compassing, imagining, inventing, devising, 
or intending death or destruction, or any bodily harm tending to 
death or destruction, maim or wounding, imprisonment or restraint 
of the person of the heirs and successors of his said majesty King 
George the Third, and the expressing, uttering or declaring of such 
compassings, imaginations, inventions, devices and intentions, or any 
of them, shall be and the same are hereby repealed. 

Sect. 2.]— -Enacts, that such of the said recited provisions made 
perpetual by the said act of the 67 G. 3, as are not hereby repealed 
shall extend to and be in force in that part of this United Kingdom 
called Ireland. 


Indictment for compassing the QueerCs Death. 

Middlesex, to wit t — The jurors for our lady the Queen upon their 
oath present, that J. S., being a subject of our said lady the Queen, 
not regarding the duty of his allegiance, nor having the fear of God 
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in his heart, but being rpove<l and seduced by the instigation of the 
devil, us a false traitor against om said lady the Queen^ and wholly 
withdrawing the allegiance, fidelity and obedience which every true 
and faithful subject of our said lady the Queen should and of right 
ought to bear towards our said lady the Queen, on the first day of 

June, in tl.c year of our Lord , and on divers other days as well 

before as ^fter, maliciously and traitorously, together with divers 
other false raitors to the jurors aforesaid unknown, did compass, 
imagine, devise and intend to depose our said lady the Queen from 
the royal state, title, power and government of this realm, and from 
the style, honour and kingly name of the imperial crown thereof, 
and to bring and put our said lady the Queen to death : and the said 
treasonable compassing, imagination, device and intention, malici- 
ously and traitorously did express, utter, declare and evince, by 
divers overt acts and deeds hereinafter mentioned, that is to say : in 
ORDER TO FULFIL, PERFECT AND BRING TO EFFECT llis mOSt evil 
and wicked treason, and treasonably compassing, imagination, device 
and intention aforesaid, he the said J. S., as such false traitor as afore- 
said, afterwards, to wit, on the said first day of August in the year 
aforesaid, and on divers other days as well before as after, maliciously 
and traiti^rously did conspire, consult, consent and agree with one 
A. B., C. D., and divers other false traitors, to the jurors aforesaid 
unknown, to raise, levy and make insurrection, rebellion and war 
within this kingdom, against our said lady the Queen ; and n^KTiiER 
TO FULFIL, PCRFE(T AND BRING TO EFFECT his most CVil and 
wicked treason, and treasonable compassing, imagination, device and 
intentioli aforesaid, ho the said J. S., as such false traitor as aforesaid, 
afterwards, to wit, [e/e., ftc.y so proceeding to state other overt acts in 
the same manner ; and then co7ictnde the count thus'] ; in contempt of 
our said lady the Queen and her laws, to the evil example of all 
others in the like ease offending, contrary to the duty of the allegiance 
of him the said »]. 8. ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, lier 
crown and dignity. 

The judgment for high treason is lyi'escidhed hj the statute 54 G» 
3, c. 140, s. 1 : \uz.y that the person emwlcted shall he drawn on a 
hurdle to the place of exeentiony and he there hanged by the neck until 
such person he lle(ul ; and that afterwards the head shall he severed 
from the body of such pcrsoiiy and the body divided into four guar- 
terSy shall he dimmed of as his majesty aiul his successors shall think 
Jity The QueeHy by warrant under the sign mimualy countersigned by 
a secretamj of statCy may direct that the offender shall not be drawtiy 
hut shall be takeuy in such manner as in the warrant shall be ex- 
pressedy to the place of execution^ and that he shall not be there 
hanged by the nccky but that instead thereof the head shall be there 
severed from the body whilst alive / and in such wan'ayit may direct 
in what manner the bodyy head ami quarters shall be disposed of 

It may be satisfactory, in this place, to enumerate the several 
acts which have been decided, or which have been deemed by writers 
upon thei subject to be sufficient overt acts of compassing the death 
of the sovereign, within the statute of 25 Edw, 3, wliich is declara- 
tory of the common law. 

Every thing wilfully or deliberately done or attempted, whereby the 
Queen’s life may be endangered, is an overt act of compassing her 
^ath. Fast ly5. Killing the Queen is an overt act of compassing 
her death, and was so laid in the case of the regicides. Kel 8. So, 
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going armed for the purpose of killing the Queen ; R. v. BomervilU^ 

1 Afid, 104 ; providing arms, ammunition, poison, or the like, for the 
purpose of killing the Queen ; 1 Hah, 108 ; 3 inst. 12 ; conspirators 
meeting and consulting on the means of killing the Queen ; Fost. 196 ; 
R, V. Vane, Kel, 15: R. v. Tong, KeL 17 ; and see KeL 81 ; or of 
deposing her, or of usurping the powers of government ; R. v. Hardy, 
1 East, F, (7. 60 ; or resolving to do it ; R. v. Rookwood, 4 St. Tr. 
661 : R. V. Charmck, Id. 562 ; 2 Salk. 631 ; acting as counsel against 
the Queen, in order to take away her life ; R. v. Chke, Kel. 12 : and 
see R. V. JIarrison, 2 St. Tr. 314 ; all these, and the like, ai*e suflGicient 
overt acts of compassing the Queen’s death. 

So, other species of higli treason, which are distinct.hoads of treason 
in themscKes, may be laid as overt acts of compassing the Queen’s 
death : thus, levying war directly against the Queen ; Fast. 195, 210, 
212 ; 1 Hale, 122, 123, 151 ; Kel. 21 ; 3 In.'it. 12 (but not a more con- 
structive levying of war, such as pulling down all inclosures, or the 
like, 1 Hah, 123 ; see post.p. 629) ; or even a conspiracy to levy war 
directly against the Queen, for the purpose of dethroning her, or of 
obliging her to change her measures, or the like ; Fast. 197, 211 ; 
1 Hale, 119, 121 : R. v. Friend, St. Tr. 599 : R. v. Darrell, 10 Mod. 
321 : R. v. Layer, 4 St. Tr. 229, 332 : R. v. Campion, Sav. 3: R. v. 
Lord Russell, 3 St. Tr. 705 ; ami see Id. 683, 701, 731 : II. v. Sidney, 
3 St. Tr. 807 : R, v. Cook, 4 St. Tr. 737-776 (but not a conspiracy to 
eflect a rising for the purpose of throwing down all iuclosurcs, or of 
any other species of constructive levying of war, i^’((>.s*^.213 : Per Holt, 

J., Holt, 682; Per Cur., 10 Moel. 322); adhering to the Queen’s 
enemies ; Fost. 196, 197 : R. v. Ilardimj, 2 Vent. 315 : R. v. Lord 
JWeston, 4 St. Tr. 410-455 : R. v. Stone, 6 T. U. 527 : inciting fo- 
reigners to invade the realm ; Fost. 196 ; 1 Hale, 120 ; 3 Inst. 14 : 
R. v. Story, I)y. 298 : R. v. Parky ns, 4 St. 'Tr. 627 : all these are 
suflicient overt acts of compassing tlie Queen’s death. 

Writings whicli import a compassing of tlie Queen’s death arc 
snllicicnt overt acts of this species of treason, if published ; 1 Hah, 
118 ; 3 Inst. 14 ; Fost. 198 ; 1 Hawk. c. 17, s. 31 ; as, for instance, 
writings, exciting persons to kill the Queen, R. v. Ticyn., Kel. 22, or 
the like. See the sereral cases collected in Pyne's case, Cro. Car. 117. 
►^o, words of advice or persuasion arc sufficient ove»*t acts of this 
species of treason, if they advise or persuade to an act whicli would 
of itself (if committed) be a sufficient overt act. Fost. 195, 2(K): 
R. V. Charnock, 4 St. 'Tr. 562 ; 2 631. So, words may be laid 

in the indictment to explain an act ; as, for instance, an act seem- 
ingly innocent in itself may be shown to be an overt act of treason, 
by its connection with words spoken by the party at the time. 1 Hahy, 
115 ; and see R. v. ParJeyns, 4 St. Tr. 627, 657 : R. v. Croliagan, Ci'o. 
Car. 332 : R. v. Lee, 7 St. Tr. 43. But loose words which have no 
reference to any act or design, or which are not words of persuasion 
or advice, cannot be deemed overt acts of treason. Fost. 200-205 ; 
R. v. Theving, 3 St. Tr. 79-90. 

Where words or writings are laid as overt acts, it is sufficient to 
set forth the substance of them ; R. v. Francis, 6 St. Tr. 58, 73 ; 
R. v. Lord Preston, 4 St. Tr. 411 ; R. v. Watson, 2 Stark. 137 ; for in 
no case is it necessary that the whole detail of the evidence should 
be set forth ; it is sufficient that the charge be reduced to a reason- 
able certainty, so that the defendant may be apprised of its nature, 
and may be prepared to answer it. Fost. 194. 

w. EE 
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Jhny number of overt acts may be laid ; Kel. 8 ; but if any one 
sufficient overt act be proved, it will maintain the count. 1 Hale, 
122*; Fost 194. 

Evidence. 

The evidence must be applied to the proof of the overt acts, and 
not to the proof of the principal treason ; for the overt act is the 
charge to which the prisoner must apply his defence. And whether 
the overt act proved be a sufficient overt act of the principal treason 
laid in the indictment, is a matter of law to be determined by the court. 
It is also expressly enacted, that no evidence shall be admitted of 
any overt act not laid in the indictment ; 7 8 W'. 3, c. 3, s. 8 ; that 

is to say, no overt act amounting to a distinct independent charge, 
although it be an overt act of the species of treason charged, shall 
be admitted in evidence, unless it be expressly laid in the indict- 
ment ; but if an overt act not laid amount to a direct proof of any 
other overt act which is laid, it may be given in evidence to prove 
such overt act. R. v. Roohoood, 4 St. Tr, G27, 601 : 11, v. Deacon^ 
Fost. 9 : i2. V. Lowick, 4 aS7. Tr. 718, 722, 731 : R v. Layer, 8 Mod. 
82, 80 ; 6 St. Tr. 220, 282, 284 : R. v. Wedderhourne, Fost. 22. 
{Ante,p. 191.) 

Although writings cannot be laid as an overt act, unless published, 
yet, if they tend to prove an overt act laid, they shall be admitted in 
evidence for that purpose, although never ])ublished. R. v. Lord 
Preston, 4 St. Tr. 410, 440 : It. v. luayer, 6 St. Tr. 272-280 : R. v. 
Hensey, 1 Bur. 642, 044. And in Sidney's ease, if the papers found 
in his closet had been plainly referable to the other treasonable prac- 
tices charged in the indictment, they might indisputably have been 
road in evidence against liim, although not published. Fost. 108. 
Also, it is no objection that tlie writings, or any other articles, were 
not found until after the apprehension of the defendant. R. v. 
Watson, 2 Stark. 137. 

Where words of incitement have reference to an act, after giving 
evidence ot the words, you may give evidence of the act, in order 
fully to explain them. R. v. Lord G. Gordon, Doug. 600, 593. 

Where a conspiracy is laid as an overt act, the acts of any of the 
conspirators in furtherance of the common design may be given in 
evidence against all. R. v. Hardy, 1 East, P. C. 70 : R. v. Stone^ 6 
T. R. 527 ; and see Kel. 19, 20 (ante,p. 191). In such a case, the 
first thing to be proved is tlie conspiracy ; secondly, evidence mu.st 
be given to connect the defendant with it ; and lastly, if it be in- 
tended to give in evidence against the defendant the acts of any 
other person, you must show that such person was also a member of 
the same conspiracy, and that the act done was in furtherance ot the 
common design. See R. v. Sidney, 3 St. Tr. 798, etc. : R. v. Lord 
Lovat, 9 St. Tr. 670, etc. {ante.,pp. 187, 191). 

The time at which the overt acts are alleged to have been com- 
mitted need not be proved as laid ; it is sufficient if they be proved 
to have been committed at any time within three years before the 
finding of the indictment. R. v. Chamock, 1 Salk. 288 : R. v. Lord 
Baimerino, 9 St. Tr. 587-605 : R. v. Taumley, Fost 1, 8. 

As to the place where the overt act is alleged to have been com- 
mitted ; an overt act must be proved to have been committed in the 
proper county. See R. v. Lcrrd Preston, 4 St. Tr. 410-455. But 
if any one overt act be proved against the defendant in the proper 
county, acts of treason tending to prove such overt act laid, though 
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done in a foreign county, may be given in evidence ; and this was 
done in nearly all the trials of the rebels, in the year 174G. Fo^U 
9, 22. 

Where several overt acts are laid, proof of any one of them will 
maintain the count, provided the overt act so proved is a sufficient 
overt act of the species of treason charged in the indictment. 1 i/a/e, 
122 ; FoU, 194. 

The prisoner is not bound to show what was the object or meaning 
of the acts done by him : it is for the Crown to make out that they 
amount to the treason charged in the indictment. Reg, v. Fto^L 9 
a & P. 129. 

There must be two witnesses to prove the treason, both of them to 
the same overt act, or one of them to one, and the other of them to 
another overt act of the same treason ; unless the defendant shall wil- 
lingly, without violence, confess the same ; 7 ff; 8 W. 3, c. 3, S8. 2, 4 ; 
1 Edw. 6, c. 12, s. 22 ; 5 d; G Edw. G, c. 11, s. 12 ; except in cases of 
higli treason in compassing or imagining the death or destruction, 
maiming or wounding of the Queen, and of misprision of such treason, 
where the overt acts alleged in the indictment shall be any attempt 
to injure her person ; in which cases the prisoner is triable in the 
same manner and upon the like evidence, as if charged with murder ; 
39 & 40 Cr. 3, c. 93 ; 5 G Viet c. 51, «. 1. And if the jury do not 
give credit to both the witnesses, the defendant shall be acquitted. 
R. V. Palmer^ 3 Bt Tr. 56. But one witness is sufficient to prove a 
collateral fact ; Fost 242 ; as, that the defendant is a natural-born 
subject ; R. v. Vaughan^ 5 Bt Tr, 29 ; or the like. 

The prisoner is entitled, under the stat. 7 Anne^ c. 21, a. 11, in cases 
of treason or misprision of treason (except in cases of high treason 
in compassing or imagining the death or destruction, or any bodily 
harm tending to tlie deatli or destruction, maiming or wounding of 
the Queen, and of misprision of such treason, where the overt acts 
alleged in the indictment sliall be any attempt to injure her person, 
in wiiich cases the prisoner is triable in the same manner, and upon 
tlie like evidence, as if charged with murder, 39 (b 40 G. 3, c. 93 ; 
5 <& 6 Viet c. 51, «. 1), to have a list of the witnesses to be produced 
on the trial, and of the jury, given to him at the same time that the 
copy of the indictment is delivered to him ; and the copy of the in- 
dictment, with such lists, is to be delivered to him ten days before 
the trial. And by 17 <& 18 Viet c. 2G, the provisions of this act are 
extended to Ireland, where before the law in this respect was dif- 
ferent (see O'Brien v. Reg., 2 U. L. C. 465). A bill of indictment for 
treason was found on the 11th December ; on the 12th, copies of the 
indictment and of the jury panel were delivered to the prisoner ; and 
on the 17th, a copy of trie list of witnesses was delivered to him. 
The prisoner was arraigned on the 31 st December, and pleaded : and 
upon the first witness being called for the Crown, it was objected 
that the list of witnesses had not been delivered according to the 
statute. Upon a case reserved, it was holden, by nine judges to six, 
that the delivery of the list was not a good delivery in point of law ; 
but it was also holden, by a like majority, that the objection was too 
late after plea pleaded. And it was agreed by all the judges, that if 
the objection had been taken in due time, the only effect of it would 
have been a postponement of the trial, to give time for a proper 

££2 
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delivery of the list, Reg. v. Frosty 2 Mood. C. C. 140 ; 9 C. d P. 
129, 

No treason^ misprision of treason, or offence against the Queen’s 
title, prerogative, person or government, or against either house of 
parliament, is triable at any quarter sessions, b d Q Viet c. 38, 8, 1 * 
(mte, p. 93). 


Form of a Count for l&oying War. 

And the jurors aforesaid, upon their oath aforesaid, do further pre- 
sent, that the said 3. S., being a subject of our said lady the Queen, 
not regarding the duty of his allegiance, nor having the fear of God 
in his heart, but being moved and seduced by the instigation of the 
devil, as a false traitor against our said lady the Queen, and wholly 
withdrawing the allegiance, fidelity and obedience, which every true 
and faithful subject of our said lu% the Queen should and of right 
ought to bear towards our said lady the Queen, on the said first day of 
June, in the year aforesaid, together with divers other false traitors 
to the jurors aforesaid unknown, armed and arrayed in a warlike 
manner, that is to say, with guns, muskets, blunderbusses, pistols, 
swords, bayonets, pikes, and other weapons, being then unlawfully, 
maliciously and traitorously assembled and gathered together against 
our said lady the Queen, most wickedly) maliciously and traitorously 
did levy and make war against our said lady the Queen within this 
realm, and did then maliciously and traitorously attempt and endea- 
vour by force and arms to subvert and destroy the constitution and 
government of this realm, as by law established, and deprive and 
depose our said lady the Queen of and from the style, honour and 
kingly name of the imperial crown of this realm ; in contempt of our 
said lady the Queen and her laws, to the evil example of all others in 
the like case offending, contrary to the duty of the allegiance of him 
the said J. S. ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

In this count it is not necessary to set out the particular acts of the 
defendant^ it is sufficient to allege generally ^ that he assembled with a 
multitude^ armed and arrayed in a warlike manner, and levied war. 
Fost. 220. 

Evidence. 

In order to maintain this count, it is necessaiy to prove that which 
in law amounts to a levying of war, directly or constructively, against 
the Queen in her realm : and to prove that the defendant was either 
actually engaged in it, or present aiding and abetting. Levying war, 
m Ireland is treason, by force of the Irish stat. 10 if. 7, c. 24. O'Brien 
V. Reg., 2 H. L. C. 465. 

In order to constitute a levying of war, the number of persons as- 
sembled is not material ; three or four will constitute it as fully as a 
thousand, 3 Irist 9. Nor is it necessary that they should be more 
guerrino arraiaii, armed with military weapons, with colours flying, 
etc., although it is usually so stated in the indictment. Fost 208 ; 
and see R. v. Dammaree d Purchase, Fost 208. Nor is actual fight- 
ing necessary to constitute a levying of war ; Fost 218 ; 1 Hale, 144 ; 
for, as the court held in Vaughan's case (6 St Tr. 17-39 ; 2 Salk. 
634), enlisting and marching are sufficient, without coming to battle. 
There must be an insurrection, there must be force accompanying 
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that insarrection, and it must be for an object of a general nature. 
Reg. V. Frosty 9 C. (& P. 129. After an action had taken place, it is 
termed bellum percusmm ; before it, helium levatum. 

War levied against the Queen is of two kinds— direct and con- 
strubtive : direct, when the war is levied directly against the Queen 
or her forces, with intent to do some injury to her person, to imprison 
her, or the like ; 1 llale^ 131, 132 ; such, for instance, as open re- 
bellion, for the purpose of deposing or imprisoning the Queen, or of 
getting her into the power of the rebels, or of forcing her to put 
away her ministers, or the like ; 1 //a/e, 152 ; Post. 210 ; cmd see R. 
v. Th^ Earls of Essex and Southampton^ Jtfoore,.,620 ; 1 St. Tr. 197 ; 
holding or defending any of the Queen’s castles, forts, or ships against 
the Queen or her forces, or delivering them up to rebels, through 
treachery ; 2 Inst. 10 ; Fost. 219 ; 1 Ilale^ 525, 526 ; constructive, 
where it is levied for the purpose of effecting innovations of a public 
and general nature by an armed force ; Fost. 231 ; as, for the purpose 
of attempting by force to obtain the repeal of a statute, to alter the 
religion established by law, or to obtain the redress of any other 
public grievance, real or pretended ; 1 Hawk. c. 17, 26 ; 1 llale^ 

153 ; Fost. 211 ; ^ Inst. 9, 10 : R. v. Lord G. Gordmi^ Dougl. 590 ; or 
an insurrection for the purpose of throwing down all enclosures, pull- 
ing down all bawdy-houses, opening all prisons, etc., expelling all 
strangers, enhancing the price of wages generally, or the like. Fost. 
214 ; 1 Hale^ 132 : R. v. Bradshaw^ Poph. 122 : R. v. Messenger^ 
Kel. 70-79. Therefore, where a mob assembled for the purpose of 
destroying all the Protestant dissenting meeting-houses, and actually 
pulled down two, it was holden to be treason. R. v. Dammaree^ 8 
St. Tr. 218 : R. v. Purchase^ Id. 267. Put an insurrection for the 
purpose of throwing down the enclosures of a particular manor, park, 
common, etc., or upon a mere quarrel between private persons, Fost. 
210 ; 1 Hale., 131, 133, 149, or to deliver one or more particular per- 
sons out of prison (they not being imprisoned for treason), 1 Hah., 
134, or holding a house by force against a sheriff and posse comita- 
tus, 1 Hale, 146, is not treason. So, if an armed body of men enter 
a town, their object being not to take it, or to attack the military force 
there, but merely to make a demonstration of their strength to the 
magistracy, in order to procure the liberation or mitigate the punish- 
ment of prisoners convicted of some political offence, this, though an 
aggravated misdemeanor, is not high treason. Reg. v. Frost, 9 C. db 
P. 129. 

Also, in order to maintain this count, proof must be given of a war 
actually levied, and not merely of a conspiracy to levy it. 1 Ilah, 
141-148 ; 1 Hawk. c. 17, s. 27. 

It may be necessaiy here to mention, that, in the case of war levied 
directly against the Queen, all persons assembled and marching with 
the rebels are guilty of treason, whether they are aware of the pur- 
pose ofJ;he assembly, or aid and assist in committing acts of violence, 
or not ; R. v. The Earls of Essex and Southampton., Moore, 621 ; un- 
less compelled to join and continue with them pro timore mortis. 
Fost. 216, 217 ; 3 Inst. 10 ; 1 Hah, 49, 51, 139 ; and see R. v. 
M^Growther, Fost. 13, But in the case of a constructive levying of 
war, those only of the rabble who actually aid and assist in doing 
those acts of violence which form the constructive treason, are 
traitors ; the rest are merely rioters. See R. v. Messenger, Kel. 70-79 ; 
1 Sid. 358 ; 2 St. Tr. 585-594. 
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Form of a Count for adhering to the QueerCs JE/nemies. 

And the jurors aforesaid, upon their oath aforesaid, do further pre- 
sent, that, on the said first d^ of June, in the year last aforesaid, and 
long before, and continually from thence hitherto, an open and public 
war was and is yet prosecuted and carried on between our said lady 

the Queen and , and that the said J. S., a subject of our said lady 

the Queen then being, well knowing the premises, but not regarding 
the uuty of his allegiance, nor having the fear of God in his heart, 
but being moved and seduced by the instigation of the devil, as a false 
traitor against our said lady the Queen, and wholly withdrawing the 
allegiance, fidelity, and obedience which every true and faithful sub- ■ 
ject of our said lady the Queen should and of right ought to bear 
towards our said lady the Queen, and contriving and with all his 

strength intending to aid and assist the said , so being an enemy 

of our said lady the Queen as aforesaid, in the prosecution of the said 
war against our said lady the Queen, heretofore and during the said 
war, to wit, on the said first day of June, in the year last aforesaid, 
and on divers other days as well before as after, maliciously and trai- 
torously was adhering to, and aiding and eomforting the said , so 

being then an enemy of our said lady the Queen as aforesaid : And 
THAT in the prosecution, performance, aud execution of his treason 
and traitorous adhering aforesaid, he the said J. S., as sueh false 
traitor as aforesaid, during the said war, to wit, on the said first 
day of Juno, in the year last aforesaid, and on divers [cte., here set out 
the overt acts^ introducing each overt act thus : and in further prosecu- 
tion, performance, and execution of his treason and traitorous ad- 
hering aforesaid, he the said J. S., as such false traitor as aforesaid, 
afterwards, and during the said war, to wit, on, e/c., etc. ; and con- 
chaling the count thus] : in contempt of our said lady the Queen and 
her laws, to the evil example of all others in like cases offending, con- 
trary to the duty of the allegiance of him the said J. S. ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. The special acts 
of adherence must be set forth in the indictment as overt acts / hut it is 
not necessai'y in this or in any other case of treason^ that in laying the 
overt acts^ a detail of the evidence intemled to he given at the trial should 
he stated ; it is sufficient if the. charge, he reduced to a reasonable cer- 
tainty^ so that the defendant may he apprised of the nature of the offtnice 
with which he is charged. Fost. 194, 220. 

We will now state what have been decided or deemed to be overt 
acts of this species of treason. 

The words in the statute of 25 Edw. 3 (ante^ p. 622) are — “ or be 
adherent to the enemies of our lord the King in his realm, giving to 
them aid or comfort in the realm or elsewhere.” Hence, every assist- 
ance given by the Queen’s subjects to her enemies, unless given from 
a well-grounded apprehension of immediate death in case of a refusal, 
is high treason within this branch of the statute. Therefore, if British 
subjects join the Queen’s enemies in acts of hostility against this 
country, Fost. 216 ; 1 Hawk. c. 17, «. 28, or even against the Queen’s 
allies ; Fost. 220 ; per cur. in R. v. Vaughan., 2 Salk. 635 ; or join 
the enemy’s forces, although no acts of hostility be committed by 
them either against the Queen or her allies, Fost. 218 ; R.v. Vaughan^ 
2 Salk, 634 ; 6 St. Tr. 17, or raise troops for the enemy, R. v. Hard- 
ing^ 2 Vent. 315, or deliver up the Queen’s castles, forts, or fehips of 
war to the Queen’s enemies through treachery or in combination with 
them,i^os^. 219 ; 3 Inst. 10 ; 1 HaU, 168, or even detain the Queen’s 
castles, etc., from her, if it be done in confederacy with the enemy, 
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Fost 219 ; 1 Hale^ 326, or send moneys arms, intelligence, or the 
like, to the Queen’s enemies, Fost 217, although such money, intel- 
ligence, etc., be intercepted and never reach them ; R, v, Gregg^ 10 
St. Tr. App. 77 ; Fost. 198, 217, 218 : R. v. Hensey, 1 Bur. 642 : 
R. V. Lord Preston^ 4 St. Tr. 409-455 ; all these are cases of adhering 
to the Queen’s enemies, and the parties are guilty of high treason. 
And where letters, etc., have been thus intercepted, it is much better 
to charge them to have been sent from the place where the venue was 
laid, to be delivered in parts beyond the seas, to the enemy, according 
to the fact, than to state them to have been sent in partes iransnia- 
rinas^ to be delivered to the enemy. Fost. 218. In R. v. Stone^ 6 
T. R. 527, it was objected that the intelligence transmitted by the 
defendant to the enemy was calculated to dissuade them from invading 
this country, and was sent with that intent ; but Lord Kenyon^ C. J., 
said, that whether the intelligence were calculated to dissuade or in- 
vite the enemy, was immaterial : if it were such as was likely to prove 
useful to them, in enabling them to annoy us, defend themselves, or 
shape their attacks ; sending such intelligence with a view of its reach- 
ing the enemy was undoubtedly high treason. If a British subject 
incite foreigners to invade this country, it is treason whether the 
foreigners be enemies or not ; if enemies, it is treason within this 
branch of the statute ; if not enemies, still it is an oveit act of com- 
passing the Queen’s death. Fost. 196, 197 ; 1 Hale^ 167. But if a 
British subject be in a foreign countiy when war breaks out between 
that country and this, and continue to reside there, or if during a 
truce he go to a foreign country, and return before the truce expires, 
this is no treason, unless he actually conspire with the enemy, or aid 
him in forwarding his measures for hostility. 1 Ilalcy 165, 166. 

As to the Queen’s enemies, within the meaning of this statute : — 
the subjects of all states against which her Majesty may have pro- 
claimed or declared war, are lier enemies ; so are the subjects of 
states in actual hostility with us, whether war have been solemnly 
•jiroclaimcd or not. Fost. 219; 1 Ilak^ 162. But merely issuing 
letters of marque docs not create a state of hostility between two 
states, although nearly equal to a state of war in its consequences. 
1 JIale, 162. Nor is inciting the subjects of a state in amity with 
us to invade this countiy, treason within this branch of the statute, 
although it certainly would be an overt act of compassing the Queen’s 
death. 1 i/a/e, 167. But if the subjects of a state in amity with us 
were to invade the country in a hostile manner, or otherwise commit 
hostilities against us, they would be enemies within the meaning of 
this statute, and adhering to them would be treason. Fost. 219 ; 1 
Hale^ 164 ; 3 List. 11 ; 4 Inst. 152 : R. v. Vaughan^ 2 Salk. 634 ; 5 
St. Tr, 17*39. British subjects, however, can never be deemed the 
Queen’s enemies within the meaning of this act, and therefore to give 
relief or assistance to a rebel would not be treason within this branch 
of the statute. 3 Inst. 11 ; 1 HaUy 159 ; 1 Hawk. c. 17, s. 28. 

It must appear upon the face of the indictment that the persons 
adhered to were enemies 


Evidence. 

The count is proved in the same manner as the count for com- 
passing the Queen’s death {see ante^ p. 626 et seqX namely, by proving 
one or more of the overt acts laid. The fact of the persons adhered 
to being enemies may be proved by the production of the Gazette 
containing the proclamation, if war were formally proclaimed, or 
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public notoriety is sufficient evidence of it. 19 EL 4,/. 5 ; Fost. 219 ; 
1 Hale^ 164. And whether, they are enemies or not, is a matter of 
fact to be determined by the juiy. Id. 

An actual adherence must be proved. A mere conspiracy or in- 
tention to adhere is not treason within this branch of the statute, 
although probably such a conspiracy might be laid as an overt act of 
compassing the Queen’s death. But if you can prove such a con- 
spiracy, and connect the defendant with it by evidence, and can prove 
an act done by any one of the conspiratori^ m furtherance of the com- 
mon design, you may give it in evidence against the defendant, if it 
tend to prove any of ttie overt acts laid in tlie indictment ; for the 
act of one, in such a case, is the act of all. R. v. Stone, 6 T. R. 527 
(see ante, p. 191). 


Form of a Count on Stat 36 G. 3, c. 7, «. 1, for Conspiring to incite 
Foreigners to invade the Realm. 

And the jurors aforesaid, upon their oath aforesaid, do further pre- 
sent, that the said J. S., being a subject of our said lady the Queen, 
not regarding the duty of his allegiance, nor having the fear of God 
in his heart, but being moved and seduced by the instigation of the 
devil, as a false traitor against our said lady the Queen, and wholly 
withdrawing the allegiance, fidelity, and obedience which every true 
and faithful subject of our said lady the Queen should and of right 
ought to bear towards our said lady the Queen, on the first day of 
Juno, in the year last aforesaid, and on divers other days and times 
as well before as after, inalicicmsly and traitorously, together with 
divers other false traitors, to the jurors aforesaid unknown, did com- 
pass, imagine, invent, devise, and intend to move and stir divers 

foreigners and strangers, to wit , and divers other foreigners and 

strangers to the jurors aforesaid unknown, with force and arms, to 
invade this realm ; and the said compassing, imagination, invention, 
device and intention, did then express, utter and declare, by divers 
overt acts and deeds hereinafter mentioned, that is to say ; in ordek 
TO FULFIL, FERFEcrr, AND uiUNG TO EFFECT liis most evil and wicked 
treason, and treasonable compassing, imagination, invention, device 
and intention aforesaid [etc., etc., setting out the overt acts and conclud- 
ing the count as in the form a.nte,p. 624]. 

The evidence nccessai'y to support this count may readily he made out 
frrnn the directions given ante, p. 626, the same rules applying equally 
to this count as to the count for compassing the Queen's death. 


Form of other Counts on Stat. 36 G. 3, c. 7,8. 1. 

Commencement ut supra '\ — did compass, imagine, invent, devise, 
and intend the death and destruction of our said sovereign lady the 
Queen ; and the said compassing, etc., etc., ut supra. 

Commencement ut su^a '] — did compas^ imagine, invent, devise, 
and intend certain bodily harm tending to the death and destruction 
of our said sovereign lady the Queen ; and the said compassing, etc., 
etc., ut supra. 

Commencement ut did compass, imagine, invent, devise, 

and intend to maim wd wound our said sovereign lady the Queen ; 
and the said compassing, etc., etc., ut supra. 
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Ommencemmt ut supra ] — did compass, imagine, invent, devise, 
and intend the imprisonment and restraint of the person of our said 
sovereign lady the Queen ; and the said compassing, ‘e<c., etc., ut 
supra. 


Sect. 2. 

FELONIOUS COMPASSING TO LEVY WAR, ETC. 

Statutes. 

11 cO 12 Viet. c. 12, 8. 3.]— If any person whatsoever after the 
passing of this act shall, within the United Kingdom or without, 
compass, imagine, invent, devise, or intend to deprive or depose 
our most gracious lady the Queen, her heirs or successors, from the 
style, honour, or royal name of the imperial crown of the United 
Kingdom, or of any other of her Majesty’s dominions and countries, 
or to levy war against her Majesty, her heirs or successors, within 
any part of the United Kingdom, in order by force or constraint to 
compel her or them to change her or their measures or councils, or in 
order to put any force or constraint upon, or in order to intimidate 
or overawe both houses or either house of parliament, or to move or 
stir any foreigner or stranger with force to invade the United King- 
dom, or any other of her- Majesty’s dominions or countries under the 
obeisance of her Majesty, her heirs or successors, and such compass- 
ings, imaginations, inventions, devices, or intentions, or any of them, 
shall express, utter, or declare by publishing any printing or writing, 
or by open and advised speaWing, or by any overt act or deed, every 
person so offending shall be guilty of felony, and, being convicted 
thereof, shall be liable, at the di.scretioii of the court, to be transported 
beyond the seas for the term of his or her natural life, or for any 
term not less than seven years, or to be imprisoned for any term not 
exceeding three years, with or without hard labour as the court shall 
direct. 

20 21 Viet. c. ^.]—Ante^p. 265. 

11 & 12 Viet. c. 12, s. 4 — Limitation of Prosecutions.] — Provided, 
that no person shall be prosecuted for any felony by virtue of 
his act, in respect of such compassings, imaginations, inventions, 
devices, or intentions as aforesaid, so far as the same are expressed, 
uttered, or declared by open and advised speaking only, unless infor- 
mation of such compassings, imaginations, inventions, devices and in- 
tentions, and of the words by which the same were expressed, uttered, 
or declared, shall be given upon oath to one or more justice or justices 
of the peace, or to any sheriff or steward, or sheriff-substitute, in 
Scotland, within six days after such words shall have been spoken, 
and unless a warrant /or the apprehension of the person by whom 
such words shall have been spoken shall be issued within ten days 
next after such information shall have been given as aforesaid, and 
unless such warrant shall be issued within two years next after the 
passing of this act ; and that no person shall be convicted of any such 
compassings, imaginations, inventions, devices, or intentions as afore* 

£ E 5 
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Bald, in so far as the same are expressed, uttered, or declared, by open 
or advised speaking as aforesaid, except upon his own confession in 
open court, or unless the words so spoken shall be proved by two 
credible witnesses. 


Sect. Acts."] — It shall be lawful, in any indictment for any 

felony under this act, to charge against the offender any number of 
the matters, acts, or deeds, by which such compassings, imaginations, 
inventions, devices, or intentions as aforesaid, or any of them, shall 
have been ex;>ressed, uttered, or declared. 

Sect. 6— to affect 25 Edw. 3, c. 2.] — Nothing herein con- 
tained shall lessen the force of or in any manner affect anything 
enacted by the statute passed in the twenty-fifth year of King 
Edward the Third, “A Declaration which Offences shall be ad- 
judged Treason.” 

Sect. 1 ^Indictments etc.^ valids though Facts amount to Treason ."] — 
If the facts or matters alleged in an indictment for any felony under 
this act shall amount in law to treason, such indictment shall not by 
reason thereof bo deemed void, erroneous, or defective ; and if the 
facts or matters proved on the trial of any person indicted for any 
felony under this act shall amount in law to treason, such person 
shall not by reason thereof be entitled to be acquitted of such felony ; 
but no person tried for such felony shall be afterwards prosecuted for 
treason upon the same facts. 


Sect. % ^Punishment ofi Accessories.] — In the case of every felony 
punishable under this act, every principal in the second degree, 
aud every accessory before the fact, shall be punishable in the same 
manner as the principal in the first degree is by this act punish- 
able j and every accessory after the fact to any such felony shall on 
conviction be liable to be imprisoned, with or without hard labour, for 
any term not exceeding two years. 


Sect. 9 — Proceedings on Charges in Scotland,] — No person com- 
mitted for trial in Scotland for any offence under this act, shall 
be entitled to insist on liberation on bail, unless with consent of 
the public prosecutor, or by warrant of the High Court or Circuit 
Court of .Justiciary, in such and the like manner and to the same 
effect as is provided by an act passed in the session of parliament, 
holden in the fifth and sixth years of the reign of his Majesty King 
George the Fourth, intituled “An Act to provide that Persons ac- 
cused of Forgery in Scotland shall not be entitled to Bail, unless in 
certain cases but the trial of any person so committed, and whether 
liberated on bail or not, shall in all cases be proceeded with and 
brought to a conclusion under the like certification and conditions, as 
if intimation to fix a diet for trial had been made to the public prose- 
cutor in terms of an act passed in the Scottish Parliament in the 
year one thousand seven hundred and one, intituled “An Act for 
preventing wrongous Imprisonment, and against undue Delays in 
Trials.” 


Sect. 10 — No Costs to Prosecutor or Witnesses."] — It shall not be 
lawful for any court before which any person shall be prosecuted 
or tried for any felony under this act, to order payment to the pro- 
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secutor or the witnesses of any costs which shall be incurred in 
preferring or prosecuting any such indictment. 

Indictment. 

Central Criminal Court, to wit : — ^The jurors for our lady the Queen 
upon their oath present, that J. S., A. B. and C. D., not regarding the 
duty of their allegiance, but wholly withdrawing the love, obedience, 
fidelity and allegiance which every true and faithful subject of our said 
lady the Queen does and of right ought to bear towards our said lady 

the Queen, on the first day of June, in the year of our Lord ^ and 

on divers other days as well before as after that day, together with divers 
other evil-disposed persons to the jurors aforesaid unknown, feloniously 
and wickedly did compass, imagine, invent, devise, and intend to de- 
prive and depose our said lady the Queen from the style, honour, and 
royal name of the imperial crown of the United Kingdom of Great 
Britain and Ireland ; and the said felonious compassing, imagination, 
invention, device, and intention, then feloniously and wickedly did 
express, utter, and declare by divers overt acts and deeds hereinafter 
mentioned, that is to say : — In order to fulfil, perfect, and bring to 
effect their felonious compassing, imagination, invention, device, and 
intention aforesaid, they tlie said A. B. and C. D. afterwards, to wit, 
on the said first day of June, in the year aforesaid, and on divers other 
days and times as well before as after that day, feloniously and wickedly 
did conspire, consult, confederate, assemble and meet together with 
divers other evil-disposed persons to the Jurors aforesaid unknown, to 
raise, make and levy insurrection and rebellion against our said lady 
the Queen within this realm : and further to fulfil, perfect, and bring 
to effect proceedimf to state other overt acts in the like manner ; 
and conclude the count thus] : in contempt of our said lady the Queen 
and lier laws, to the evil example of all others in the like case ofiend- 
ing, contrary to the form of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. Add counts ehargiwj a compassing to levy vki)\ in order to 
compel the Queen to change her measures and councils^ or otherwise^ ac- 
cording to the facts. If the overt acts consisted in the 2 fuhlishing of 
any printing or writing^ state them thus : — “ did express, utter and de- 
clare, by then feloniously publishing, in a certain newspaper called 
the , certain printing, that is to say,” \8eUing it out]. 

Felony : penal servitude for life or for not less than thr^e years^ or 
imprisonment^ vnth or without hard labour^ not exceeding two years^ 
11 tfe 12 Viet. c. 12, s. J ; 20 21 Viet. c. 3 {ante^p. 205). As to the 

evidence., see ante., p. 626. It is no objection that the facts proved 
amount in law to high treason. Id. s. 7. 


Sect. 3. 

ATTEMPTS TO INJURE OR ALARM THE QUEEN. 


Statutes. 

5 6 Viet. c. 51, 8. 2.] — If any person shall wilfully discharge or 

attempt to discharge, or point, aim, or present at or near to the 
person of the Queen, any gun, pistol, or any other description of 
fire-arms or of other arms whatsoever, whether the same shall or 
shall not contain any explosive or destructive material, or shall 
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discharge or cause to be discharged, or attempt to discharge or 
cause to be discharged, any explosive substance or material near 
to the person of the Queen, or if any person shall wilfully strike 
or strike at, or attempt to strike or strike at, the person of the 
Queen, with any offensive weapon or in any other manner what- 
soever, or if any person shall wilfully throw or attempt to throw any 
substance, matter, or thing whatsoever, at or upon the person of the 
Queen, with intent in any of the cases aforesaid to injure the person 
of the Queen, or with intent in any of the cases aforesaid to break the 
public peace, or whereby the public peace may be endangered, or with 
intent m any of the cases aforesaid to alarm her Majesty : or if any 
person shall, near to the person of the Queen, wilfully produce or have 
any gun, pistol, or any otner description of fire-arms, or other arms 
whatsoever, with intent to use the same to injure the person of the 
Queen, or to alarm her Majesty, every such person so offending shall 
be guilty of a high misdemeanor, and being convicted thereof in due 
course of law shall be liable, at the discretion of the court before 
which the said person shall be so convicted, to be transported beyond 
the seas for the term of seven years, or to be imprisoned, with or 
without hard labour, for any period not exceeding three years, and 
during the period of such imprisonment to be publicly or privately 
whipped, as often and in such manner and form as the said court shall 
order and direct, not exceeding thrice. 

Sect. 3.] — Provided, that nothing herein contained shall be deemeiJ 
to alter in any respect the punishment which by law may now be in- 
flicted upon persons guilty of high treason or misprision of treason. 

20 <£• 21 Viet. c. 3.] — A7ite^p. 265. 


Indictment for presenting a Pistol at the Queen. 

Commencemetit as antCj p. 270] — a certain pistol (“ any gun^ pistol^ 
or any description of fire-arms or of other arms ichatsoever, whether 
the same shall or shall not contain any explosive or destructive ma- 
terial ”) which he the said J. S. in his right hand then had and held, 
unlawfully and wilfully did point, aim, and present at [“ o< or wear to”] 
the person of our lady the Queen, with intent thereby then to alarm 
our said l§dy the Queen ; against the form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Add other counts.^ vai-ying the intent accord- 
ing to the terms of the statute. 

Misdemeanor : penal senntude fo7' not more tJuin seven and not less 
than three years^ or wipi'isoninent^ tvith or without hard labour^ not 
exceeding three years, with whipping durmg such imprisonment, as often 
atvd in such manner as the court shall order, not exceeding thrice. 
6 rf* 6 Viet. c. 61, 8. 2 ; 20 efi 21 Viet. c. 3 {ante, p. 265). 

This offence is not triable at any quarter sessions, b db Q Viet. c. 38, 
a. 1 {ante, p. 93). 

Evidence. 

Prove that the defendant presented the pistol at or near to the 
person of the Queen, as the case may be : and the intent as di- 
rected ante, p. 186. It is immaterial whether the weapon was loaded 
or not. 
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Indictment for Throunng at the Pereon of the Queen, 
(hmfMncement as ante,, p. 270] — unlawfully and wilfully did throw 
(“ throw or attempt to throw ”) at (“ at or upon ”) the person of our 
lady the Queen, a certain substance, to wit, a certain stone (“ any sub- 
stance, matter, or thing whatsoever^^), with intent thereby then to 
alarm our said lady the Queen ; against the form of the statute in 
such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Am counts varying the intent 
Misdemeanor,, See thelast precedent 


Sect. 4. 

COINING IN GENERAL. 


Statute. 

24 & 25 Viet. e. 99, s. 28 — Venue.l — Wliero any person shall 
tender, utter, or put off any false or counterfeit coin in one county or 
jurisdiction, and shall also tender, utter, or put off any other false or 
counterfeit coin in any other county or jurisdiction, either on the day 
of such first-mentioned tendering, uttering, or putting off, or within 
the space of ten days next ensuing, or where two or more persons, 
acting in concert in different counties or jurisdictions, shall commit 
any offence against this act, every such offender may be dealt with, 
indicted, tried, and punished, and the offence laid and charged to 
have been committed, in any one of the said counties or jurisdictions, 
in the same manner in all respects as if the offence had been actually 
and wholly committed within such one county or jurisdiction. 

Sect 29 — Proof of Coin being counterfeit’] — Where, upon the trial 
of any person charged with any offence against this act, it shall be 
necessary to prove that any coin produced in evidence against such 
person is false or counterfeit, it shall not be necessary to prove the 
same to be false and counterfeit by the evidence of any moneyer or 
other officer of her Majesty’s Mint, but it shall be sufficient to prove 
the same to be false or counterfeit by the evidence of any other cre- 
dible witness. 

Sect 30-— the covnterf citing shall he complete.]— VwQiy offence 
of falsely making or counterfeiting any coin, or of buying, selling, 
receiving, paying, tendering, uttering, or j)utting off, or of offering 
to buy, sell, receive, pay, utter, or put off, any false or counterfeit 
coin, against the provisions of this act, shall be deemed to be com- 
plete, although the coin so made or counterfeited, or bought, sold, 
received, paid, tendered, uttered, or put off, or offered to be bought, 
sold, received, paid, uttered, or put off, shall not be in a fit state 
to be uttered, or the counterfeiting thereof shall not be finished or 
perfected. 

Sect 31 — Apprehension of Offenders.] — It shall be lawful for any 
person whatsoever to apprehend any person who shall be found com- 
mitting any indictable offence, or any high crime and offence, or 
Crime and offence, against this act, and to convey or deliver him to 
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some peace officer, constable, or officer of police, in order to his 
being conveyed as soon as reasonably may be before a justice of 
the peace or some other proper officer, to be dealt with according 
to law. 

Sect 35 — Accessories^ efc.]— In the case of every felony punishable 
under the act, every principal in the second degree and every acces- 
sory before the fact, shall be punishable in the same manner as the 
principal in the first degree is by this, act punishable ; and every 
accessory after the fact to any felony punishable under this act shall 
be liable to be imprisoned for any term not exceeding two years, 
with or without hard labour. 

Sect 36 — Admiralty Offences ^ — All indictable offences mentioned 
in this act which shall be committed within the jurisdiction of the 
Admiralty of England or Ireland shall be deemed to be offences 
of the same nature and liable to the same punishments as if they 
had been committed upon the land in England or Ireland, and may 
be dealt with, inquired of, tried and determined in any county or 
place in England or Ireland in which the offender shall be appre- 
hended or be in custody, in the same manner in all respects as if the 
same had been actually committed in that county or place, and in 
any indictment for any such offence, or for being accessory to any 
such offence, the venue in the margin shall be the same as if such 
offence had been committed in such county or place, and the offence 
itself shall be averred to have been committed “ on the high seas 
and where any of the crimes and offences, or high crimes and offences, 
mentioned in this act, shall bo commitfed at sea, and the vessel iii 
which the same shall be committed shall be registered in Scotland, 
or touch at any part thereof, the courts of criminal law of Scotland 
may inquire, try and determine the same in the same manner as if 
such crime aiuf offence, or high crime and offence, had been com- 
mitted in Scotland ; provided that nothing herein contained shall 
alter or affect any of the laws relating to the government of her 
Majesty’s land or naval forces. 

Sect ‘-•Proof of former Convictions .'] — Where any person shall 
have been convicted of any offence against this act, or any former 
act relating to the coin, and shall afterwards be indicted for any 
offence against this act committed subsc(iuent to such conviction, it 
shall be sufficient in any such indictment, after charging such subse- 
quent offence, to state the substance and effect only (omitting the 
formal part J of the indictment and conviction for the previous offence ; 
and a certificate containing the substance and effect only (omitting 
the formal part^ of the indictment and conviction for the previous 
offence, purporting to be signed by the clerk of the court or other 
officer liaving or purporting to have the custody of the records of the 
court where the offender was first convicted, or by the deputy of 
such clerk or officer, shall, upon proof of the identity of the person 
of the offender, be sufficient evidence of the previous conviction, 
without proof of the signature or official character or authority of the 
person appearing to have signed the same, or of his custody or right 
to the custody of the records of the court, and for every such certifi- 
cate a fee of six shillings and eightpence, and no more, shall be 
demanded or taken ; and the proceeaings upon any indictment for 
committing any offence after a previous conviction or convictions 
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shall be as follows ; (that is to say,) the offender shall, in the first 
instance, be arraigned upon so much only of the indictment as 
charges the subsequent offence, and if he plead not guilty, or if the 
court order a plea of not guilty to be entered on his behalf, the jury 
shall be charged, in the first instance, to inquire concerning sucli 
subsequent offence only ; and if they ^d him guilty, or if on arraign- 
ment he plead guilty, he shall then, and not before, be asked whether 
he had been previously convicted as alleged in the indictment, and 
if he answer that he had been so previously convicted the court may 
proceed to sentence him accordingly, but if he deny that he had 
been so previously convicted, or stand mute of malice, or will not 
answer directly to such question, the jury shall then be charged to 
inquire concerning such previous conviction or convictions, and in 
such case it shall not be necessary to swear the jury again, but the 
oath already taken by them shall for all purposes be deemed to 
extend to such last-mentioned inquiry : provided that if upon the 
trial of any person for any such subsequent offence such person shall 
give evidence of his good character, it shall be lawful for the prose- 
cutor in answer thereto, to give evidence of the conviction of such 
])erson for the previous offence or offences, before such verdict of 
guilty shall be returned, and the jury shall inquire concerning such 
])revious conviction or convictions at the same time that they inquire 
concerning such subsequent offence. 

Sect. 38 — Fine and Sureties.'] — Whenever any person shall be con- 
victed of any indictable misdemeanor punishable under this act the 
court may, if it shall think fit, in addition to or in lieu of any of the 
])uni8hinents by this act authorized, fine the otlendcr, and require 
him to enter into his own recognizances, and to iind sureties, both or 
cither, for keeping the peace and being of good behaviour; and in 
case of any felony punishable under this act, the court may, if it 
shall think fit, recjuire the offender to enter into liis owir recognizances, 
and to find sureties,* both or either, for keeping the peace, in addition 
to any puiiishnient by this act authorized ; provided that no person 
shall be imprisoned under this clause for not finding sureties for any 
period exceeding one year. 

Sect. 39 — Place and Mode, of Imxn'iammcnt .'] — Whenever imprison- 
ment, with or without hard labour, may be awarded for any indictable 
offence under this act, the court may sentence the offender to be im- 
prisoned, or to be imprisoned and kept to hard labour, in the common 
gaol or house of correction. 

Sect. 40 — Solita/nf Confinement.'] — Whenever solitary confinement 
may be awarded for any offence under this act, the court may direct 
the offender to be kept in solitary confinement for any portion or 
portions of his imprisonment, or of his imprisonment with hard 
labour, not exceeding one month at any one time, and not exceeding 
three months in any one year. 

Sect. 42 — Costs of Prosecutions.] — In all prosecutions for any offence 
against this act in England, which shall be conducted under the 
direction of the solicitors of Her Majesty’s treasuiy, the court before 
which such offence shall be prosecuted or tried shall allow the ex- 
penses of the prosecution in all respects as in cases of felony ; and 
in ail prosecutions for any such offence in England which sludl not 
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be so conducted it shall be lawful for such courts in case a conviction 
shall take place, but not otherwise, to allow the expenses of the pro- 
sectitiOn in . like manner ; and every order for the payment of such 
costs shall be made out, and the sum of money mentioned therein 
piud and repaid, »upon the same terms and in the same manner in all 
respects as In cases of felony. 

Sect l’~-Jvterpretation of Terms — Ourrent Coin--C<ymte7feit Coin— 
Criminal Pa In the interpretation of and for the purposes 

of this act, tlie expression the Queen’s current gold or silver coin” 
shall include any gold or silver coin coined in any of her Majesty’s 
mints or lawfully current, by virtue of any proclamation or otherwise, 

^ in any part of her Majesty’s dominions, whether within the United 
Kingdom or otherwise ; and the expression “ the Queen’s copper 
coin” shall include any copper coin and any coin of bronze or mixed 
metal coined in any of her Majesty’s mints, or lawfully current, by 
virtue of any proclamation or otherwise, in any part of her Majesty’s 
said dominions ; and the expression “ false or counterfeit coin re- 
sembling or apparently intended to resemble or pass for any of the 
Queen’s current gold or silver coin” shall include any of the current 
coin which shall have been gilt, silvered, washed, coloured or cased 
over, or in any manner altered so as to resemble or be apparently in- 
tended to resemble, or pass for, any of the Queen’s current coin of a 
higher denomination ; and the expression “the Queen’s current coin” 
shall include any coin coined in any of her Majesty’s mints, or law- 
fully current, by virtue of any proclamation or otherwise, in any part 
of her Majesty’s said dominions, and whether made of gold, silver, 
copper, bronze or mixed metal ; and where the having any matter 
in the custody or possession of any person is mentioned in this act, 
it shall include not only the having of it by himself in his personal 
custody or possession, but also the knowingly and wilfully having 
it in the actual custody 'or possession of any other person, and also 
the knowingly and wilfully having it in any dwelling-house or other 
building, lodging, apartment, licld or other place, open or inclosed, 
whether belonging to or occupied by himself or not, and whether 
such matter shall be so had for hi^ own use or benefit or for that of 
any other person. 


COUNTKUFEITINCJ TIH: (JOLD AND SILVER COIN OF THE REALM. 

Statutes. 

24 (fe 25 Viet. c. Dl), s. 2.] — Whosoever shall falsely make or coun- 
terfeit apy coin resembling, or apparently intended to resend)le or 
pass for, any of the Queen’s current gold or silver coin, shall, in 
England and Ireland, be guilty of felony, and in Scotland of a high 
crime and offence, and, being convicted thereof, shall be liable, at the 
discretion of the court, to be kept in penal servitude for life, or for 
any term not less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour, and with or 
without solitary confinement. 

Indicbnmt 

Central Criminal Court, to wit: — The jurors for our lady the 
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Queen upon their oath present, that J. 3., on the first flay of June, 

in the year of our Lord , ten pieces of false and counterfeit coin, 

each piece thereof resembling and apparently intended to resemble 
and pass for (“ resembling or apparently intended to resemble or pass 
for") a piece of the Queen’s ourrent gold gold or silver") coin, 
called a sovereign, falsely and feloniously did make« ^d^ counterfeit 
(“ make or comtetfeit") ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. As to the venue ^ see ante^ pp^ 21, 637. 

FeUmy : penal servitude for life or foi^ not less than three years^ or 
imprisonment^ with or %oiihout hard labour^ and with or without solitary 
confinement (such confinement not exceedhig one month at any one iimCy 
nor three months in any one year^ 24 & 25 Viet. c. 99, s. 40, ante, p. 
639), not exceeding two years. 24 & 25 Viet. c. 99, s. 2. 

This offence is mi triable at any quarter sessions. 5 <& Q Viet. c. 
38, 8 . 1 (ante, p. 93). 

Evidence. 

It is rarely the case that the counterfeiting can bo proved directly 
by positive evidence ; it is usually made out by circumstantial evi- 
dence, such as finding the necessary coining tools in the defendant’s 
house, together with some pieces of the counterfeit money in a 
finished, some in an unfinished state, or such other circumstances 
as may fairly warrant the jury in presuming that the defendant 
either counterfeited, or caused to be counterfeited, or was present 
aiding and abetting in counterfeiting, the coin in question. Before 
the late act, if several consjiired to counterfeit the Queen’s coin, 
and one of them actually did so in pursuance of the conspiracy, it 
was treason in all, and tliey might all have been indicted for coun- 
teideiting the Queen’s coin generally ; 1 Hale, 214 ; but now, only 
the party who actually counterfeits would be the principal felon, 
and the others accessories before the fact, although triable as princi- 
pals ; see ante, p. 8. 

A variance between the indictment and the evidence, in the number 
of the pieces of coin alleged to be counterfeited, is immaterial ; but a 
variance as to the denomination of such coin, as guineas, sovereigns, 
shillings, etc., would be fatal, unless amended. 

By the old law, the counterfeit coin produced in evidence must 
have appeared to liave that degree of resemblance to the real coin, 
that it would be likely to be received as the coin for which it was 
intended to pass, by persons using the caution customary in taking 
money. In R. v. Varley, 2 W. RL 682 ; 1 East, P. C. 164, the de- 
fendant had counterfeited the resemblance of a half-guinea upon a 
piece of gold previously hammered, but it was not round, nor would 
it pass in the condition in which it then was ; and the judge* held 
that the offence was incomplete. So, in R. v. Harris, 1 Ldoxh, 165, 
where the defendants were taken in the very act of coining shillings, 
but the shillings coined by them were then in an imperfect state, it 
being requisite that they should undergo another process, namely, 
immersion in diluted aquafortis, before they could pass as shillings ; 
the judges held that the offence was incomplete. A trifling variance 
from the real coin, in the inscription, effigies or arms, however, did 
not take the case out of the statute ; 1 Hale, 215 ; and although the 
counterfeit coin was made of a different metal from the real coin, as 
lead, tin, copper, etc., gilt or silvered over, yet it was within the mean- 
ing of the statute, and the making of such counterfeit coin was 
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treason. Id, Also, where the counterfeit coin was made to resemble 
the smooth-worn shillings then im circulation, without any impression 
whatever upon them, the case was holden to be within the statute. 
R, V. WiUm^ Leachy 285 : R, v. Wehhy Id, 364. And now, by stat. 
24 <Ss 25 Viet, c, 99, s. 30, the ofience of counterfeiting shall be deemed 
complete, although the coin made or counterfeited shall not be in a fit 
state to be uttered, or the counterfeiting thereof shall not be finished 
or perfected. 

Any credible witness may prove the coin to be counterfeit, and it 
is not necessary for this pi#pose to produce any moneyer or other 
officer from the Mint. 24 S 25 Viet, c, 99, 8, 29. 

If it become a question whether the coin which the counterfeit 
money was intended to imitate, be the Queen’s coin, it is not necessary 
to produce the proclamation to prove its legitimation ; it is a mere 
(picstion of fact to be left to the jury upon evidence of usage, reputa- 
tion, etc. 1 llale.y 196, 212, 213. 

It is not. necessary to prove that the counterfeit coin was uttered 
or attempted to be uttered. 1 Jlaky 215, 229 ; 3 In8t. 16 ; 1 Easty 
p, a 165 . 


COLOURING, ETC., COIN. 


Statute, 

24 A' 25 Viet. c. 99, s. ,3.1 — Whosoever shall gild or silver, or shall, 
with any wash or materials capable of producing the colour or ap- 
pearance of gold or of silver, or by any means wliatsoever wash, case 
over or colour, any coin whatsoever resembling or apparently in- 
tended to resemble or pass for any of the Queen’s current gold or 
silver coin ; or shall gild or silver, or shall, with any wash or materials 
capable of producing the colour or appearance of gold or of silver, 
or by any means whatsoever wash, case over or colour any piece of 
silver or copper, or of c.oarvse gold or coarse silver, or of any metal or 
mixture of metals respectively, being of a fit size and figure to be 
coined, and with intent that the same shall be coined into false and 
counterfeit coin resembling or app.arently intended to resemble or 
pass for any of the Queen’s current gold or silver coin ; or shall gild, 
or shall, with any wash or materials capable of producing the colour 
or appearance of gold, wash, case over or colour any of the Queen’s 
current silver coin, or file or in any manner alter such coin, with in- 
tent to make the same resemble or pass for any of the Queen’s cur- 
rent gold coin ; or shall gild or silver, or shall, with any wash or 
matefial^ capable of producing the colour or appeai*ance of gold or 
silver', wash, case over or colour any of the Queen’s current copper 
coin, or file or in any manner alter such coin, with intent to make 
the same resemble or pass for any of the Queen’s current gold or 
silver coin, shall, in England and Ireland, be guilty of felony, and in 
Scotland of a high crime and offence, and, being convicted thereof, 
shall be liable, at the discretion of the court, to be kept in penal 
servitude for life, or for any term not less than three years, or to be 
imprisoned for any term not exceeding two years, with or without 
liard labour, and with or without solitary connnement. 
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Indictment for Colouring Coin, 

Commencement as ante^ p, 640] — falsely, deceitfully and feloni- 
ously did gild (“ gild or silver") [or wash (“ ivash, case over, or 
colour") wiui a certain wash (^^anytoash or materials") capable of 
producing the colour and appearance of gold (“ gold or siVvcr”)] a cer- 
tain false and counterfeit coin resembling resembling or apparently 
intended to resemble or jmss for") a certain piece of the Queen’s cur- 
rent gold coin (“ any of the Queen's current gold or silver coin"), called 
a sovereign ; against the form of the statute in such case made and 
})rovided, and against the peace of our lady the Queen, her crown and 
dignity. As to the venue, see. ante,pp, ‘21, o37. 

Feloim : pcmil serritude. for life or for jwt less than three years, or 
imprisonment, with or without hasd labour, and with or without solitary 
canfmement {such confinement not cjcceeding one month at any one time, 
imr three, months in any one year, ‘24 ‘25 Virt. c. 99, s. 40 , ante, p, 

639), not exceeding two years. — 24 d; 25 Viet. c. 99, s. 3. 

This offence is not triable at any quarter sessions. 5 d; 6 Viet. c. 38, 
s. 1 (ante, p. 93). 

Evidence, 

Prove the gilding, etc., or colouring, as stated in the indictment. 
Where the defendant was apprehended in the act of making counter- 
feit shillings, by steeping round blanks, composed of brass and silver, 
in aquafortis, none of which were hnished, but exhibited the appear- 
ance of lead, though by rubbing tliey readily ac(iuired the appearance 
of silver, and would pass current ; it was doubted whether this was 
within the late act, but the judges held the conviction to be right. 
R. V. Case, 1 Leach, 145 ; 1 East, P. C. 165. In anotlier case a 
doubt was expressed whether an immersion of a mixture, composed of 
silver and base metal, into aqua-foriis, wliich draws the silver to the 
surface, was a colouring within the repealed statutes, and whether 
they were not intended to apply only to a colouring produced by a 
superficial a[)plication. R.y. Larey, \ Leach, 153 ; 1 East,P. C. 166. 
Put these cases were decided upon the statutes 9 W. 3, c. 26, and 
15 G. 2, e. 28 ; and tlio words “ capable of j)roducing” scern to have 
been introdueetl into tlic recent statutes for the purpose of obviating 
the doubt. Aloreover, tlie pnjsent statute adds the general words 
‘‘ or by any means whatsoever.” Where a wash or material is alleged 
to liave been used by the defendant, it iiiiist be shown cither from 
the application ])y the defendant, or from an examination of their 
properties, that they are capable of producing the colour of gold or 
silver. Put an iiidictinent, charging the use of such material, will 
be supported by proof of a colouring with gold itself. Reg. v. 
Turner, 2 Mood. C. C'. 41. 


Indictment for Colouring Mekil, etc. 

Commencement as ante, p. 640]~falscly, deceitfully, and felo- 
niously did gild gild or silver") [or wash Q'" wash, case over, or 
colour") with a certain wash (“any wash or materials") capable of 
producing tlie colour and appearance of gold gold or 8ilver")~\ ten 
pieces of silver (“ any piece of silver or copper, or of coarse gold, or 
coarse silver, or of any metal or mixture of metals "), each piece 
thereof being respectively of fit size and figure to be coined, and with 
intent that each of the said pieces of silver respectively should be 
coined into false and counterfeit coin, resembling (“ resembling or ap- 
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parently intended to resemble or pass for") a piece of the Queen’s 
current gold coin, called a sovereign ; against the form of the statute 
in such case made and provided, and against the peace of our lady 
the Queen, her crown and dignity. 

Felony. 24 & 25 Viet. c. 99, s. 3. See the last precedent. The sta- 
tute applies also to the gilding or colouring of any silver coin^ with in- 
tent to make the mrrie resemble or pass for gold coin^ and to gilding or 
colouring any eopper coiny with intent to make the same resemble or 
pass for gold or silver coin. And an indictment charging the gilding 
of sixpences “ with materials capable of producing the colour of gold" 
is go^y and is supported by proof of colouring sixpences with gold. 
Reg. V. Turnery 2 Mood. C. C. 41. 

This off erne is not triable at any qugrter sessions. 6 6 Viet. c. 38, 

s. 1 {antCy p. 93). 

Evidence. 

Prove the colouring, etc., as in the last case, and the intent as 
stated in the indictment. For this purpose it may be proved that 
the defendant had tlie instruments for coining, or that other counter- 
feit money was found in his possession, or otlier circumstances may 
be given in evidence from which the jury may infer the intent. (See 
antCyp. 186.) 


Indictment for Filing or A Itering Coin. 

Commmeement as antCy p. 640] — ten pieces of the Queen’s current 
silver coin, called sixpences, falsely, deceitfully, and feloniously did file 
i^^file or in any manner alter")y with intent to make each of the said 
pieces respectively resemble resemble or pass for") a piece of the 
Queen’s current gold coin called a half-sovereign ; against the form 
of the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

Felony. 24 & 25 Viet. c. 99, s. 3. See the last precedent hut one. 
The statute also applies to the filing or altering any of the (^een's 
eojper money y with intent to make the same resemble or pass for any of 
the QaeexCs current gold or silver coin. 

This offence is not triable at any quarter sessions. 5 cfe 6 Viet. c. 38, 
s. 1 {antCy p. 93). 

Evidence. 

Prove the filing and altering as stated in the indictment, and the 
intent by circumstances from which it may be inferred by the jury. 
(/See antCy p. 186.) 


IMPAIRING, ETC., GOLD AND SILVER COIN. 


Statute. 

24 ds 25 Viet. c. 99, s. 4.] — Whosoever shall impair, diminish, or 
lighten any of the Queen’s current gold or silver coin, with intent 
that the coin so impaired, diminished, or lightened, may pass for the 
Queen’s current gold or silver coin, shall, in England and Ireland, 
be guilty of felony, and in Scotland of a high crime and offence, and 
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being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding fourteen 
years and not less than three years, or to be imprisoned for any term 
not exceeding two years, with or without hard labour, and with or 
without solitary confinement. 

Sect. 5 — Unlawful possession of Filings and Clijypings of Gold or 
Silver Coin .’] — Whosoever shall unlawfully have in his custody or 
possession any filings or clippings, or any gold or silver bullion, or 

any gold or silver in dust, solution or otherwise, which shall have been 
})roduced or obtained by impairing, diminishing or lightening any of 
the Queen’s current gold or silver coin, knowing the same to have 
been so produced or obtained, shall, in England and Ireland, be guilty 
of felony, and in Scotland of a high crime and offence, and being 
convicted thereof, shall be liable, at the discretion of the court, to be 
kej)t in penal servitude for any term not exc(U'ding seven years, and 
not less than three years, or to be iinprisont*d for any term not ex- 
ceeding two years, with or without hard labour, and with or without 
solitary confinement. 

Indictment. 

Commencement as a7ite^ p. 640] — ten pieces of the Queen’s current 
gold (“ gold or silver") coin, called sovereigns, falsely, deceitfully, 
and feloniously did impair (“ impair., diminish., or lighten^) with in- 
tent that each of the said pieces so imj)airc<l [diminislnul and light- 
ened] might pass for a piece of the Queen’s current (“ gold or silver") 
coin called a sovereign ; against the form of the statute in such case 
made and provided, and against tlni peace of our lady the Queen, her 
crown and dignity. As to the vefwe^ see ante., />p. 21,()d7. 

Felony : penal servitude for not more than fourteen ami not less 
than three years^ or impriso7iment^ with or without hard labour^ and 
with or without solitary confinement (such confinement not exceeding one 
month at any one time., nor three months in any one year., 24 25 

Viet. c. yy, s. 40), 7iot exceeding two 'years. 24 cC’ 25 Viet. c. 99. 8. 4. 

Fvidcnce. 

Prove the impairing, etc., by direct or presumptive evidence, as that 
the defendant was in possession of filings of impaired coin, or of the 
instruments for filing. Prove, also, the intent by evidence from which 
it may be inferred by the jury ; as, for instance, that the defendant 
attempted to pass the coin, or had passed other coin so impaired, or 
that he carried it about him mixed with other money, particularly if 
it was not so impaired as apparently to affect its currency. 


DEFACING COIN. 


Statute. 

24 iSc 25 Vkt. c. 99, s. 16.] — Whosoever shall deface any of the 
Queen’s current gold, silver, or copper coin, by stamping thereon any 
names or words, whether such coin shall or shall not bo thereby 
diminished or lightened, shall, in England and Ireland, be guilty of 
a misdemeanor, and in Scotland of a crime and offence, and being 
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convicted thereof shall be liable, at the discretion of the court, to he 
imprisoned for any term not exceeding one year, with or witliout 
hard labour. 

Sect. 17 — Defaced Coin not legal Tender — Prosecution.'] — No tender 
of payment in money made in any gold, silver, or copper coin so de- 
faced by Htamjiing, as in the last preceding section mentioned, shall 
be allowed to be a legal tender ; and wdiosocver shall tender, utter, 
or put o/F any coin so defaced, shall, on conviction thereof l)efore two 
justices, bo liable to forfeit and pay any sum not exceeding forty 
Khillings : provided, that it shall not be lawful for any person to pro- 
c(i<id for any such last-mentioned penalty, witliout the consent, in 
England or Ireland, of her Majesty’s attorney-general for England 
or Ireland respectively, or in Scotland of the lord advocate. 


Indictment for Defacing Coin. 

Commencement as ante^ 2^- 040] — one piece of the Queen’s ciirroiit 
silver (‘‘.70/d, silrer^ or copper"') coin, called a half-crown, unlawfully 
and wilfully did deface, by then stamping thereon certain names and 
words (“ auif names or v'ords") ; against the form of the statute in such 
case ma<le and provided, and against the peace of our lady the Queen, 
her crown and dignity. 

Misdemeanor : imprisonment^ xrith or without hard labour^ not ex- 
ceeding one year. 24 d' ‘25 Viet. c. 1)1), s. IG. 


Evidence. 

Prove thflt the dehmdant defaced the coin in question, by stamping 
on it any names or words, or both ; and that it was done wilfully. It 
is not necessary to ])rove that the coin was thereby diminished or 
lightened. The defaced coin is no longer a legal tender, and any 
person uttering it is liable to a penalty not exceeding forty shillings, 
which however cannot be proceeded for without the consent of the 
attorney- general or lord advocate. 24 d 25 Viet. c. 1)1), s. 17. 


MUYING OR SELLING, ETC., COUNTERFEIT COIN AT A LOWER VALUE. 

Statute. 

24 d 25 Viet. c. 00, s. G.] — Whosoever, without lawftil authority 
or excuse (the proof wdiereuf shall lie on the party accused), shall 
buy, sell, receive, pay or put off, or offer to buy, sell, receive, pay or 
put off, any false or counterfeit coin resemlding or apparently in- 
tended to resemble or j)ass for any of the Queen’s current gold or 
silver coin at or for a lower rate or value than the same imports or 
was apparently intended to import, shall in England and Ireland, be 
guilty of felony, and in Scotland of a high crime and offence, and 
being convicted thereof shall be liable, at the discretion of the 
court, to be kept in penal servitude for life, or for any term not less 
than three years, or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without solitary 
confinement ; and in any indictment for any such offence as in this 
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section aforesaid it shall be sufficient to allegre that the party accused 
did buy, sell, receive, pay or put off, or did offer to buy, sell, receive, 
pay or put off, the false or counterfeit coin at or for a lower rate or 
value than the same imports or was apparently intended to import, 
w'ithout alleging at or for what rate, price or value, the same was 
bought, sold, received, paid or put off, or offered to be bought, sold, 
received, paid or put oft'. 


Indictment for Buying or Selling Counterfeit Coin at a lower Bate than 
hy its Denomination it imports. 

Commencement as ante, p. G40] — ten ])ieces of false and counterfeit 
coin, each piece thereof resembling reseinhling, or apparently in- 
tended to resemhle. or pass for"') a i)ieee of the (lueen’s current gold 

gold or silver') coin, called a sov(*rcign, falsely, deceitfully and 
feloniously and without lawful authority or excuse, (lid put off buy, 
sell, receU'C, jtay, or put off, or offer to buy, sell, reeeiee, pay, or put 
off") to one J. N., at and for a lower rate and value than the same 
did then import (“ import or was apparently intended to import") 
against the form of the statute in such case made and provided, ainl 
against the peace of our lady the Queen, her crown and dignity. 

As to the cenne, sec ante. pp. 21, (ii37. The. indictment need not state 
at what rate the eoin v'os bought, sold, etc. 

Felony : penal servitude for life or for not less than three years, or 
imprrisoninent, with or without hard labour, and with or vnthout solitary 
confinement (sveh confinement not exceeding one month at any one time, 
nor three months in any one year, 24 VC* 25 Viet, c, 00, s, 40, ante, 

630), not exceeding two years — 24 d: 25 Viet. c. 00, s. 6. 

This offence is not triable at any quarter sessions, 5 dj 6 Viet, c, 38, 
8 . 1 (ante, q). 03). 

Evidence. 

Prove that the defendant put off, etc., the counterfeit coin, as men- 
tioned in the indictment. The proof of lawful authority •r excuse 
for the act lies on the defendant. Under the rejxialed statute, 8 cfe 0 
ir. 3, c. 26, it was liolderi that the putting off must he complete : a^d 
therefore, where tlic defendant laid on a table a quantity of counter- 
feit shillings, for wdiich he w'as to receive a certain sura, but while 
tlie counterfeit money was being counted, ami before the defendant 
received the price of it, *hc was aj)prehcndcd, it was decided not to 
be within the act. R. v. Woolridgc, 1 Leach, 307 ; 1 East, P. C. 179. 
The recent act contains the words “ offer to buy, sell,” etc., and there- 
fore would include the case above mentioned. 

It must also be proved that the coin was sold at a lower rate than 
it imports, but the precise rate at which it was s(jld need not now 
be stated in tlie indictment (24 <£• 25 Viet. c. 99, s. 6), and need not, 
therefore, it is presumed, be proved. Before this statute, the indict- 
ment must have stated this, and the statement must have been proved 
as laid ; see R. v. Joyce, Car. Sup. 184 ; 3 C. (J& P, 411 : It. v. llodges, 
3 a do P. 410. 
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IMPORTING COUNTERFEIT COIN. 


Statute. 

24 25 Viet. c. 99, s. 7.] — Whosoever, without lawful authority 

or excuse (the proof whereof shall lie on the party accused^ shall 
import or receive into the United Kingdom from beyond tne seas 
any false or counterfeit coin resembling or apparently intended to 
ro8(unble ar pass for any of the Queen’s current gold or silver coin, 
knowing the same to be false or counterfeit, shall, in England and 
Ireland, be guilty of felony, and in Scotland of a high crime and 
offtmee, and bedng convicted thereof shall be liable, at the discretion 
(►f the court, to b(! kept in j)enal servitude for life or for any term not 
1(‘.SK than three years, or to be imprisoned for any term not exceeding 
two years, witli or without hard labour, and with or without solitary 
confinement. 


Imlictment for Jmjwrting Conn f erf c it Coin. 

Commenennent an ante., jk f)40] — ten thousand [ucces of false and 
counterfeit coin, each piece thereof resembling remnhlimj or ap- 
jHirenflg intendvd to nncndtle or pann /br”) a pi(jce of the Queen’s 
current silver ('•ffold or nilvef) coin, called a shilling, falsely, deceit- 
fully, and feloniously, and without lawful authority or excuse, did 
import from beyond the seas into that part of the United Kingdom 
called England, ho the said d. S., at the said time when he so im- 
ported the said pieces of false and counterfeit coin, well knowing the 
same to be false and (lounterfeit ; against the form of the statute in 
such case made and provided, and against the peace of our lady the. 
Queen, her crown and dignity, to the venue, .nee pp. 21, ()37. 

24 tf 25 V^ict. c. 99, s. 7. See the last precedent. 

Evidence. 

Provo that the defendant imported the counterfeit coin. It would 
siem to be no offence within this section to import from the Queen’s 
dominions beyond the seas ; 1 Hawk. c. 17, H7 ; 1 East, P. C. 175 ; 
because the counterfeiting there is punishable by the laws of Enghand. 
Prove also the defendant’s guilty knowledge ; for unless that be 
averred in the indietnumt, and provetl, it is no offence. 1 JIale, 12H; 
1 East, P. C. 175. The proof of 'lawful authority or excuse (if any) 
lies on the defendant. 


UTTERING COUNTERFEIT COIN. 


Statute. 

24 25 Viet. c. 99, s. 9.] — Whosoever shall tender, ‘titter, or put 

off any false or counterfeit coin resembling, or apparently intended to 
resemble or pass for, any of the Queen’s carrent gold or silver coin, 
knowing the same to be false or counterfeit, shall, in England and 
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Ireland, be guilty of a misdemeanor, and in Scotland of a crime and 
offence, and being convicted* thereof, shall be liable, at the discretion 
of the court, or to be imprisoned for any term not exceeding one year, 
with or without hard labour, and with or without solitary confinement. 

Sect. 10-- Uttermt/, accomjinmed hy Possenaion of other Counterfeit 
Coin^ or followed try a Secorid Ctteriny.'] — Whosoever shall tender, 
utter, or put off any false or counterfeit coin, resembling, or apparently 
intended to resemble or pass for, any of the Queen’s current gold or 
silver coin, knowing the same to be false or counterfeit, and shall, at 
the time of such tendering, uttering, or j»utting off, have in his pos- 
session, besides the false or <*oiinterfeit coin so tendered, uttered, or 
put off, any other piece of false or counterfeit coin resembling, or ap- 
parently intended to resemble or pass for, any of the Queen’s current 
gold or silver coin ; or shall, either 0 !i the <lav of such tendering, 
uttering, or putting oft’, or within the sj)ace of ten days then n(*xt en- 
suing, tender, utter, or put off any false or eounterfeit coin resembling, 
or apparently intended to resemble or pass for, any of the Queen’s 
current gold or silver cdin, knowing the same to be false i>r counter- 
feit, shall, in England and. Indand, be guilty of a misdeincaiior, and 
in Scotland of a crime and offence, and being convicted thereof shall 
be liable, at tlic discretion of tlie court, to be imprisoned for any term 
not exceeding two years, 'vvith or without hard labour, and with or 
without solitary confinement. 

Sect. 12 — Ufferiug of ter former ConricMon.] — Whosoever, having 
been convicted, either before or after the passing of this act, of any 
such misdemeanor or crime and offence as in any of the hast thnjc 
]»recediiig S(‘ctions mentioned, or of any felony or higli crime and 
offence against this or any former act relating to tlie coin, shall 
afterwards commit any of the misdemeanors or crimes and offences 
in any of the said sections immtioned, shall, in England and Ireland, 
be guilty of felonv, and in »S;otland of a higli crime and offence, and 
being convicted tficrouf shall be liable, at tlie discretion of the court, 
to be kept in jienal M*rvitudo for life or for any term not less than three 
years, or to be imjirlsonod for any term not exceiuling two years, with 
or without hard labour, and with or without solitary coiilineineiit. 


Ind/cfvirut for Uttering Counterfeit Coin, 

Comniencemcnt an ante^ p, G40] — one piece of false and counterfeit 
coin resembling (“ renenihling^ or apparently intended to remmhU'. or 
pass for") a piece of the Queen’s current gold gold or silver") coin, 
called a sovereign, iinlaw'fully, falsely, and deceitfully did utter 
(“ tender,, utter,, or put off") to one J. N., he the said J. S. at the time 
he so uttered the said piece of false and counterfeit coin, well know- 
ing the same to be false and counterfeit ; against the form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and dignity. A n indictuient which slated 
that the- defendant uUcred a counterfeit half-crowit to J. N., “ haovHwj 
the same to he false and counterfeit" \tcithout any words '•'‘then and 
there f c<c.], v:aH held sufficient. Reg. v. Page, 9 C. P.lb^ 2 Mood. 
C. C. 219. A groat" is a sufficient description of the silver coin of the 
value of fourpence. Reg. v. Connell, 1 C. db K. 190. 

Misdemeanor : imprisonment^ with or without hard labour, and with 
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or without solitary cortfinrmcnt {such confinement not exceeding one month 
at any one. time, nor three months in any hne ycar^ 24 & 25 Viet. c. 09, 
«. 40, ante^jf). (>39), not exceeding one year. 24 & 25 Viet. c. 99, s. 9. 

Evidence. 

1. Prove the tendering, uttering, or putting off the sovereign in 
question, and provcj it to be abase and counterfeit sovereign. Wliere 
a good sliilling was given to a Jew boj for fruit, and be put it into 
his mouth, under pretence of trying whether it were good, and then 
taking a bad shilling out of his mouth instead of it, returned it to tlie 
jnosecutor, saying that it was not good ; this (which is called ringing 
the changes) was holdon to be an uttering within the meaning of the 
statute 1C G. 2, c. 28. R. v. Franks., 2 Leach., 736. 

4'he giving of a ])iece of counterfeit coin in charity was held not to 
he an uttering within the statute, although the ])arty knew" it to bo 
counterfeit ; tor that there must be some intention to defraud. R. v. 

Page., 8 C. tC P. 122. Sed qmere ; see. Reg. v. , 1 Cox. Cr. L. Ca. 

250. The giving of counterfeit coin to a woman, as the price of 
connexion with her, was holdon to be within the statute. Id. 

It is an “ uttering and putting off,” as ■well as a “ tendering,” if the 
counterfeMt coin be offered in j»ayment, thougli it be refused by the 
person to whom it is offered. Reg. v. Welch. 2 Den. C. C. 78 : see 
Reg. Radford^ 1 Den. C. C. 59 : Reg. v. Ion, 2 Den. V. C. 475 ; ante, 
p. 492, 

As there are no accessories in misdemeanors, all persons wdio are 
engaged in the cmnmon purpose, of uttering counterfidt coin, although 
the uttering in pursuance of that common ])iir])ose be ])y one only of 
such jiersons in the ahsiuice of the others, may he jointly eonvietod, 
or any of such persons may be se])aratnly convicted, of that offence of 
littering. Reg. v. Greenwood, 2 Deti. C. C. 453 : Reg. v. llurse, 

2 M. d; Rob, 3G0. Some cases, in which it had been held that ]>ersons 
not ])rcsent at the actual uttering c(mld not he convicted of it, unless 
they were w’ithin such a distance as to be able to render assistance to 
the actual utterer, and wdiich appear to have been decid(*d without 
ctinsideration of the distinction hetwoen felonies and misdemcaiu>rs, 
as to principals and accessories (see Reg. v. Else, R. d: R. 142 : R.v. 
Manners, 7 C. cO P. 801 : Reg. y.Pagc and Junes, 1 Russ. 82), arc not 
law. 

2. Prove tliat the defendant knew it to be a counterfeit sovereign 
at the time he uttered it. This, of course, must he done by circum- 
stantial evidence. (-SVr ante, p. 201.) If, for itistancc, it be proved 
that he uttered, either on the same day or at other times, whether 
before or after the uttering charged, base money, either of the same 
or a different denomhiation, to the same or to a different person, or 
had other pieces of base money about him when he uttered the counter- 
feit money in (piestion : this will he evidence from w'hich the juiy may 
presume "a guilU’ knowdedge. R. v, Whiley, 2 Leach, 983 : Reg. v. 
Foster^ Dears. C. C. 456. iSec antc,p. 493. 


Indictment for Uttering Counterfeit Coin^ having at the same time 
Countafeit Coin in Possession. 

The same as in the last jwecedent., to the words “ well knowring the 
same to be false and counterfeit.” Then proceed thusl and that he 
the said J. S., at tha time when he so uttered tender^ utter, or put 
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off'') the said piece of false and conntorfeit coin as aforesaid, had in 
liis possession, besides the said piece of false and counterfeit coin so 
uttered, one other piece of false and counterfeit coin resembling (“ /v;- 
ffcmbUng^ or apparent^/ hitemhil to resemble or pass for") a piece of the 
yueen's current silver f/vld or silrer'') coin called a shilling; against 
tlie form of the statute in such case made and prt>vided, and against 
the peace of our lady the yueen, her crown and dignity. 

Mls(le)n Conor : iiupristninn nt, trith or without hard labour^ and with 
oruutJtouisoIihtn/ eou ftucnunt (sto'h confinement not exceeding one month 
at any one tijne, nor time months hi any one yc/ir, ((■ ‘i5 Viet. c. iUl, 

A*. 4U, anic^p. G5’J), mi (ueeeediug two years, ‘i4 tf* ‘25 Vld. c. 1)9, s. 10. 

Kridenec. 

Prove the offence of uttering, as directed G50 : and j)rovc 

that the defendant at the same time had about him one or more pieces 
of the counterfeit monev specified in the indictment, 'fhe guilty 
knowledge may reasonafdy be implic<l from the possession of the 
other counterfeit coin. liere two persons went to a shoji, and one 
of them wont in and uttered a bad piece of lucmey, having no more 
in her possession, and the other staye<l outside the sho]>, having other 
bad money, it was held that both might be eonvieted, the uttering 
and the possession being joint. R. v. Slarretf 2 C. cC* 1*. 427. So, 
ill all cases where one of two persons in comjianv (or, as it seems, 
apart from each other) utters counterfeit coin, amf other counterfeit 
coin is found on the otliov, both are guilty of the aggravated offeueo if 
acting in concert, and both knowing of the ]>ossession. Reg. v, Ger- 
rish, 2 .17. fO Rob. 219. kSee Rig. v. Roge.r.% 2 Mood. C. C. bfl ; Reg. v. 
Williams., C. (f Mar. 259 {post, G5d) : Juy. v. Greenwood, Reg. v. 
IJursCj ante,p. 650. 


Indiet nient for Uttering twice within Tin Days. 

Proccid as in the jineediut, ijute.. p.fitiO, to the words “well knowing 
the same to lie false and counterfeit” inrlusice, and then, proeexil 
ihns\ : — And that the said J. S. afferwards, on the saiiie day, that is 
to say, on the said third day of August^ in the year last al'oresaid [irr 
afterwards, and within the space of ten (lavs then next ensuing, to 
wit, on the Gth day of Aaigust, in the year last aforesaid], one other 
])iece of false and counterfeit coin, resembling (“ resenibling. or apjni- 
n ntly intended to rcsnnhle or pass for") a ]»i(‘ee of the (hieeii’s current 
silver {'"'•gold or silcer") coin, called a shilling, unlawfully, falsely, 
and deceitfull}’ did utter (“ tender., viler., or put off") to the said J. X. 
\_or to one (J. IT.], he the said »J. S., at the time when In^ §o uttered 
the said last-mentioned piece of false and counterfeit coin, well know- 
ing the .same to be false and counterfeit ; against the form of the 
statute in such ease made and provided, and against the p(;ace of our 
lady the yueen, her crown and dignity. The double, uttering vwst be 
charged in one. count of the. indiclmcnt. li. v. Tandy, 2 Leach, 835. 
See R. V. Martin, 2 Leach, 923. 

Misdemeanor. 24 d; 25 Viet, c. 99, 8. 10. See the last prece/lent. 

On a conviction for two separate offences of utterincf, in two cemnU, 
one judgment for two years' imprisonment, under s. 10, v)ouId he had, 
R. y. Rohinson, 1 Mood. C, C. 413. 

Evidence. 

Prove the two offences as directed ante, p, 65#, and prove them to 

F F 2 
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have been committed on the same day, or within the space of ten 
days according as it is alleged in the indictment. 


Indictment for a sulsequerd Uttering after apreviom Comiction, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
'oath present, that heretofore, to wit [at the general quarter sessions 

of the peace holden at , eo continuing the record of the conviction 

of the first offence^ to the end of the judgment inclusive^ stating it 
however in the past and not in the present tense (see cmte^ p. 310) ; 
then proceed thus’] : which said Judgment still remains in full force 
and effect, and not in the least reversed or made void. And the 
jurors aforesaid, upon their oath aforesaid, do further present that the 
said J. S. afterwards, and after he had been so convicted as aforesaid, 
to wit, on the third day of August, in the year last aforesaid, one 
other piece of false and counterfeit coin, resembling, etc., as in either 
cf the last three precedejnts^ ex'iept that you must charge the offence to 
have been done “ feloniously.” A conviction under the old law cannot 
he joined with an offence under the new statute. 

To commit any of the misdemeanors mentioned in the three iwece.ding 
cases,, or the misdemeanor mentioned in a. 11, infra,, after a conviction 
for any one of those offerees respectively,, is felony : j^^nal servitude for 
life or for not less than three years, or imprisonment, with or without 
hard lalxnir, and with or without solitary confinement (such confine- 
ment not e.eceedrng one month at any one time, nor three months in 
any me year, 24 25 Viet c. 09, s. 40, ante, p. 639), not exceeding 

two years. 24 <C* 25 Viet. c. 99, s. 12. 

Evidence. 

According to the order of the averments in the indictment prove, 
1. The previous conviction, by a copy purporting to be signed and 
certified as a true copy by the clerk of the court, or other officer 
having the custody of the records of the court where the offender 
was convicted, or by the deputy of such clerk or officer ; 24 d: 25 
Viet c. 99, s. 37 (ante, p. 638 ; see also 14 <£• 15 Viet c. 99, s. 13, 
ante, p. 212) ; 2. The identity of the defendant (see jmst. Part F.) ; 
and 3. The subsequent oflence, as directed under the last three pre- 
cedents. 


HAVING IN POSSESSION THREE OR MORE PIECES OF COUNTERFEIT 
COIN. 


Statute. 

24 25 Viet c. 99, s. 11.] — Whosoever shall have in his custody 

or possession three or more nieces of false or counterfeit coin re- 
sembling, or apparently intenaed to resemble or pass for, any of the 
Queen’s current gold or silver coin, knowing the same to be false or 
counterfeit, and with intent to utter or put off the same or any of 
them, shall, in England and Ireland, be guilty of a misdemeanor, 
and in Scotland of a crime and offence, and being convicted thereof 
shall be liable, at the discretion of the court, to be kept in penal 
servitude for the t|rm of three years, or to be imprisoned for any 
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term not exceeding two years, with or without hard labour, and with 

or without solitary confinement. 

Iniktnmt 

Qommfmemeai as aiite^p. C40] — imly^ully, falsely and deceitfully 
had in his custody and possession four pieces of false and counterfeit 
coin, resembling or apparently intended to resemble or 

2)088 for'') i\\Q Queen’s current silver (“ 170 W or stVtw”) coin, called 
shillings, with intent to utter (“ tender^ utter^ or put off") the said 
joieces of false anti eoiinterfeit coin, he the said J. S. then well know- 
ing the said pieces of false and counterfeit coin to be false and 
counterfeit ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Misdemeanor : penal 8ervittule for three years, or imprkonment, 
with or without hard labour, ami with or witlumt solitary confinement 
(such confinement not exceeding one month at any one time, nor three 
months in any one year, ‘24 d 25 Viet, c, 99, a. 40, ante, p. 039), not cx~ 
ceeding two years. 24 d: 25 Viet. c. 99, s. 12. This offence, after a iwe- 
'cious conviction for the like offence, or for any of the misdemeanors 
mentioned in ss. 9 and 10 , or for any felony against 24 & 25 Vict.c. 99, 
or any former act relating to the coin, is felony ; penal semntnde, for life 
or for not less than three years, or imprisonnwit not exceeding two 
years. 24 25 Viet, c. 99, c*. 11. An indictment for that offence may 

he easily framed from this and the, last precedent, stating the second 
offence to have been committed 

Evidence. 

Prove that the defendant had in his custody or possession three or 
more pieces of counterfeit gold or silver coin. They will bo deemed 
to be in his custody and possession if he have them in his personal 
custody and possession, or knowingly and wilfully have them in any 
dwelling-house or other building, lodging, ajiartment, field, or other 
place, open or enclosed, either for his own use or benefit, or for that 
of another. 24 <£• 25 Viet. c. 99, s. 1 (ante, p. G40). So, also, when 
pieces of counterfeit coin are found on one of two persons acting in 
guilty concert, and both knowing of the possession, both are guilty 
under this section. Reg. v. Rogers, 2 Mood. C. C. H5 ; Reg. v. Wil- 
liams, C. d Mar. 259 (see ante,})* 051). Prove also the defendant’s 
knowledge that the coin was counterfeit, and his intent to utter it. 
These, of course, can only be proved by circumstances ; as, for in- 
stance, by evidence of former utterings ; or by the fact of the de- 
fendant’s having in his possession a large quantity of counterfeit coin 
of like date, and made in the same mould, wrapped up in separate 
papers, and distributed in different pockets of his dress. Reg. v. Jar- 
vis, Dears. C. C. 552 : see R. v. Fuller, R. & R. 308. 

At common law, it was no offence to have possession of counter- 
feit coin with intent to utter it ; R. v. Steward, R. dt R. 288 : R. v. 
Heath, Id. 184 ; but to procure it with that intent was a misdemeanor. 
R. V. Fuller, R. <£ It. 308 : see Reg. v. Roberts, Dears. C. C. 539 
{ 2 ) 08 t, p. 655). And proof that the defendant was the coiner was an 
answer to the charge for the common law misdemeanor for procuring; 
1 Russ. 48 ; but this w-ould not be so under the present statute. 
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MAKING, ETC., COINING TOOLS. 

Statute, 

24 iS} 25 Viet. c. 99, 8. 24.]-# Whosoever, without lawful authority 
or excuse (the proof whereof shall lie on the party accused), shall 
knowingly make or mend, or begin or proceed to make or mend, or 
buy or sell; or have in his custody or possession, any puncheon, 
counter-puncheon, matrix, stamp, die, pattern or mould, in or upon 
which there shall be made or impressed, or which will make or im- 
press, or which shall be adapted and intended to make or impress, 
the figure, stamp, or apparent resemblance of both or either of the 
sides of any of the Queen’s current gold or silver coin, or of any coin 
of any foreign prince, state or country, or any part or parts of both 
or either of such sides ; or shall make or mend, or begin or proceed to 
make or mend, or shall buy or sell, or have in his custody or possession 
any edger, edging or other tool, collar, instrument or engine adapted 
and intended for the marking of coin round the edges with letters, 
grainings or other marks or figures apparently resembling those on the 
edges of any such coin as in this section aforesaid, knowing the same 
to be so adapted and intended as aforesaid ; or shall make or mend, 
or begin or proceed to make or mend, or shall buy or sell, or have 
in his custody or possession, any press for coinage, or any cutting 
engine for cutting by force of a screw, or of any other contrivance, 
round blanks out of gold, silver, or other metal or mixture of metals, 
or any other machine, knowing such press to be a press for coinage, 
or knowing such engine or maebine to have ])een used, or to be in- 
tended to be used, for or in order to the false jnaking or counter- 
feiting of any such coin as in this section aforesaid ; shall in England 
nml Irehuid be guilty of felony, and in Scotland of a high crime and 
ofi’ence, and being convicted thereof shall be liable, at the discretion 
of the court, to be kept in penal servitude for life or for any term 
not less than three years, or to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour, and with or without 
solitary confinement. 


LuUctment for maJcuig., etc.., a Puncheon.^ etc.yfor Coining. 

Comrneneetnent as ant^y p. 640] — one puncheon (“ anjj jnnxclmmy 
coxmter-mincheoHy matricy stampy dlCy pattern or mould'') in and upon 
which there was then made and impressed (“ in or upon which there 
shall he made or vnjrre.ssedy or which tvill make or vnpresSy or which 
shall be adnjxtcd and intended to make or impress") the figure Q^fiffurcy 
sUimpy or apparent resemblance") of one of the sides both or 
either of the sidesy or any jrnrt or parts of both or either of such sales") y 
that is to say, the head side of a piece of the Queen’s current silver 
C^gold 01 ' silver") coin, commonly called a shilling®, knowingly, falsely, 
deceitfully, and feloniously, and without lawful authority or excuse, 
did make P' make or mendy or begin or proceed to make or mendy or 
buy or self') ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crowm 
and dignity. As to the venuCy see anteypj). 21, 637. 

Felony : pe«a/ servitude for life or for not less than three yearSy or 
imprisonmenty with or without hat'd labour y and with or without soli- 
tary confinement (such confinement not exceeding one month at any one 
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time, nor three months in any one year^ 24 €& 25 Viet c. 96, s, 40, ante, 

639), not exceeding two yearSy 24 & 25Tite<. c. 99, 8. 24. 

These offences are not triable at any quarter sessions, 6 <t* 6 VkU 
c. 38, s, 1 {antCyp, 93). 

Evidence 

Ppve that the defendant made, etc., a puncheon, etc., as stated in 
the indictment ; and prove that the instrument in question is a pun- 
cheon or other instrument described in the indictment, and included 
in the statute. The words in the statute “ upon which there shall be 
made or impressed,” etc., apply to the puncheon, which being convex, 
bears upon it the figure of the coin; and the words “which will make 
and impress,” etc., apply to the counter-puncheon, etc., which, being 
concave, will make and impress. However, although it is more 
accurate to describe the instruments according to their actual use, 
tliey may be described either way. R. v. Leomird, 1 Leach, 85 ; 1 
East, P. C. 170. It is not necessary that the instrument should be 
capable of making an impression of the whole of one side of the coin ; 
for the words, “or any part or parts,” etc., are introduced into this 
statute, and consequently the difficulty in R. v. Sutton, 2 Str. 1074, 
where the instrument was capable of making the sce[>tre only, cannot 
now occur. And on an indictment for making a mould “ intended to 
make and impress the figure and apparent resemblance of the obverse 
side” of a shilling, it is sufficient to prove that the prisoner made the 
mould, and a part of the impression, though he had not completed tlie 
entire impression. R, v. Foster, 7 C. efi P. 495. It is not necessary 
to prove, under this branch of the statute, the intimt of the defen(l- 
ant ; the mere similitude is treated liy the legislature as evidence of 
the intent ; neither is it essential to show tluit money was actually 
made with the instrument in question. R. v. Ridyeky, 1 East, P. C, 
172. The proof of lawful authority or excuse (if any) for the act 
lies on the defendant. 

AVhere the defendant employed a die-sinker to make, for a pre- 
tended innocent purpose, a die calculated to make shillings ; and the 
die-sinker, suspecting fraud, informed the authorities at the Mint, 
and under their directions made the die for the purpose of detecting 
the prisoner ; it w'as held, that the die-sinker was an innocent agent, 
and the defendant was rightly convicted as a principal under 2 Tr . 4, 
c. 34, s. 10. Reg, v. Bannon, 2 Mood. C. C. 300 ; 1 C. d: K. 295. 

The malciny ami 2 )rocurin(j dies and other materials, with intent to 
use them in coining Peruvian half-dollars in Krigland, not in order to 
utter them here, but by way of trying whether the apparatus would 
answer before sending it out to Peru, to be there used in making tho 
counterfeit coin for circulation in that countiy, was held to be an in- 
dictable misdemeanor at common law. Reg. v. Roberts, Dears. C. C. 
539 (see ante,p. 2). 


Indictment for having a Punche/m, etc., in Possession. 

Proceed as in the last precedent to the asterisk and then thus"] 
knowingly, falsely, deceitfully, and feloniously, and without lawful 
authority or excuse, had in his custody and possession ; against the 
form of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. An indictment 
which charged that the defendant feloniously ha/1 in his possession a 
mould, ^^upon which said mould was made and impressed the figure and 
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apparent reeemblance^^ of the obverse side of a sixpence, was held bad on 
demurrer] as not sufficiently sh<ming that the impression was mi the 
mould at the time when he had it in hia possession, Iteg, V. Richmond^ 
1 C,&K. 240. As to the venue, see ante, irp, 21, 637. 

Felony, 24 d: 25 Viet, c, 99, s, 24. ^e the last precedent. 

Evidence, 

' Prove the custody or possession, that is, that the defendant had the 
instrument either in his personal custody or possession, or knowingly 
and wilfully, in some dwelling-house or building, lodging, apartnjent, 
licld, or other jdacc, open or enclosed, whether belonging to himself 
or not, and whether the instrument was used for his own use or bene- 
iit, or for that of another. 24 <jb 25 Viet, c, 99, s, 1 (ante, p. 640) ; see 
Jteg. V. Rogers, 2 Mood. C, C. 85 (ante,p, 653). It must also be proved 
that the puncheon or instrument is such as is specified in the indict- 
ment, and included in the statute. Where the prisoner was indicted 
for having in liis possession a mould on which was impressed a re- 
semblance of the obverse side of a shilling, it was held that, in order 
to convict, tlie jury must be satished, that, at the time he had it in 
his possession, the whole of the obverse side of the shilling was im- 
pressed on the mould. R. v. Foster, 7 C. d’- P, 494. The la^vtul 
authority or excuse, if any, must be proved by the defendant. 


Indictment for mahing, etc,, a Collar, 

Cowmfmccmcnt as ante, /;. 640] — one collar any edger, edging 
tool, collar, instrununf, or (ngtiic') adapted and intended for the 
marking of coin round the Cilges with grainiiigs (“ letters, gralnhujs, 
or other marks or figures") apparently resembling tliose on the edges 
of a piece of the Queen’s current gold (“ gold or silver") coin called 
a sovereign, falsely, deceitfully, and feloniouslv, and without lawful 
iiutliority or excuse, did make or vunif, or begin or procenl to 

make or mend, or buy or sell, or have in his custody or posnession"), he tlie 
said J. 8. then well knowing the same to be so adapted and intended 
as aforesaitl ; against the form of the statute in sucli case made and 
j)rovided, and against the peace of our lady the Queen, her crown and 
dignity. to the venae, see ante, pp. 21, G37. From this and the 
last }rrecedcnt, an indictment for having possession of such tools may 
be easily framed. 

Felony. 24 cO 25 Viet. c. 99, s, 24. See (he precedent ante, p. 654. 

Evidence. 

The evidence upon this indictment will be the same as in the last 
two respectively, except that it must also be proved that the defend- 
ant knew the instrument to be adapted and intended for the marking 
of coin round the edge. This was a new provision introduced into 
the repealed statute 2 W. 4, c. 34, and was substituted for the words 
“ not of common use in any trade,” in the former statute, upon which 
much difficulty arose. See R. v. Moore, 2 C. & P, 235. 


Indictment for making, etc., a Press, etc,, for Coining, 

Commencement as ante, p. 640]--oae press for coinage (“ any press 
for coinage, or any cutting engine for cutting, by force of a screw or 
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any other contrivance^ round blanks out of qoldy silver^ or other 
metal") falsely, deceitfully, and feloniofisly, an4 without lawful au- 
thority did make (“ make or mend, or begin or proceed to make or 
mend, or buy or sell, or have in his custody or possession he the 
said j. S. then well knowing such press to be a press for coinage [or* 
such engine to have been used, or to be intended to be used, for and in 
order to the counterfeiting of the Queen’s current gold and silver coin]; 
against the form of the statute in such case made and provid’ed, and 
against the peace of our lady the Queen, her crown and dignity. As 
to ^ venue, see ante, jp. 21, 637. From this and the precedent ante, 
p. o55, an imlictmen huay he easily framed for having possession of a 
coining press or instrument for cutting. 

Felony. 24 tC 25 Viet. c. 99, s. 24, ante, p. 654. See the precedent 
ante, p. 654. 

Ei'idence. 

The evidence will be the same as under the last precedent. It must 
bo observed, that in this section there is no qualiHcation applicable to 
the coining press, though there is as to the cutting engine in the sumo 
branch of the section, in It. v. Bell, 1 East, P. C. 169 ; Font. 430, 
it was holden that a coining press used to make louis d'ors was not 
within the meaning of similar words in the statute 8 cf* 0 W. 3, c. 25, 
contrary to the opinion oi Ryder, C. .1., and Foster, J., in which Lord 
Mansfield concuiTe<l : but the ])resent statute expressly applies to in- 
struments used or intended to be used for counterfeiting any coin of 
any foreign prince, state, or country.” 


CONVEYING COINING TOOL.S OK COINS OUT OF THE MINT. 


Statute. 

24 <1; 25 Virt. c. 99, s. 25.] — Wlio.soever, without lawful authority 
or excuse (the proof whereof shall lie on the party accused) shall 
knowingly convey out of any of her Majesty’s Mints any puncheon, 
counter-puncheon, matrix, stamp, die, pattern, mould, edger, edging 
or other tool, collar, instrument, press, or engine used or emj)loyod 
in or about the coining of coin, or any useful part of any of the 
several matters aforesaid, or any coin, bullion, metal, or mixture of 
metals, shall, in England and Ireland, be guilty of felony, and in 
{Scotland of a high crime and oflence, and being convicted thereof' 
shall be liable, at the discretion of the court, to be kept in penal ser- 
vitude for life or for any term not less than three years, or to he im- 
prisoned for any term not exceeding two years, with or without hard 
labour, and with or without solitary conhnernent. 

Indictment. 

Commencement as ante, p. 64^) — one puncheon (“ any puncheon, 
counter-puncheon, matrix^ stamp, die, pattern, mould, edger, edging 
tool, collar, instrument, jyrejis, or engine, or any useful part of the 
several matters aforesaid ”) used and employed in and about the coin- 
ing of coin [or ten pieces of the Queen’s current gold coin (“any coin, 
bullion, metal, or mixture of metals ”)], without lawful authority or 
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excuse, knowingly, falsely, deceitfully, and feloniously did convey 
out of her M^esty’s Mint ; against tne form of the statute in such 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. As to the venue^ see^ antCypp. 21, 637. 

FeUmy, 24 & 26 Viet. c. 99, s. 25. Bee the precedent, mte, p. 664. 

Evidence, 

Prove tliat the defendant conveyed the article charged in the in- 
dictment out of* the Mint. If a tool, etc., it must be shown to be a 
tool used in coining. The proof of lawful authority or excuse i%by 
the statute cast upon the defendant. 


OTHER OFFENCES RELATING TO THE COIN. 

Statute. 

24 ct* 25 Viet. c. 99, s. 14 — Counterfeiting Copper Coin.] — ^Whoso- 
ever shall falsely make or counterfeit any coin resembling or appa- 
rently intended to resemble or pass for any of the Queen’s current 
cojiper coin ; and whosoever, without lawful authority or excuse (the 
proof whereof shall lie on the party accused), shall knowingly make 
or mend, or begin or proceed to make or mend, or buy or sell, or have 
in his custody or j)()ssession, any instrument, tool, or engine adapted 
and intended for the counterfeiting any of the Queen’s current copper 
coin ; or shall buy, sell, receive, pay, or put off, or offer to buy, sell, 
receive, pay, or put off, any false or counterfeit coin resembling or 
apparently intended to resemble or pass for any of the Queen’s cur- 
rent copper coin, at or for a lower rate or value than the same 
imports or was apparently intended to import, shall, in England and 
Ireland, be guilty of felOny, and in Scotland of a high crime and 
offence, and l)eing convicted thereof shall bo liable, at the discretion 
of the court, to be kept in penal servitude for any term not exceed- 
ing sevdri years and not dess than three years, or to be imprisoned 
for any term not exceeding two years, with or without hard labour, 
and with or without solitary confinement. 

jSert. 15 — Uttering Countcifeit Copper Coin.] — ^^Hiosoever shall 
tender, utter, or put off any false or counterfeit coin resembling or 
appai’ently intended to resemble or pass for any of the Queen’s cur- 
rent copper coin, knowing the same to be false or counterfeit, or 
shall have in his custody or possession three or more pieces of false 
or counterfeit coin resembling or apparently intended to resemble or 
pass for any of the Queen’s current copper coin, knowing the same 
to be false or counterfeit, and with intent to utter or put off the same 
or any of them, shall, in England and Ireland, be guilty of a misde- 
meanor, and in Scotland of a crirae^and offence, and being convicted 
thereof shall be liable, at the discretion of the court, to be impri- 
soned for any term not exceeding one year, with or without hard 
labour, and with or without solitary confinement. 

Sect. 13 — Uttering spurious Coin, Medals, etc., as current CbiwJ — 
Whosoever shall, with intent to defraud, tender, utter or put off as 
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or of any. of the Queen’s current gold or silver coin, any coin not 
being such current gold or silver coin, or any medal or piece of metal 
or mixed metals, resembling in size, figure, and colour the current 
coin as or for which the same shall be so tendered, uttered, or put oflf, 
such coin, medal, or piece of metal or mixed metals so tendered, 
uttered, or put off being of less value than the current coin as or 
for which the same shall bo so tendered, uttered, or put off, shall, in 
England and Ireland, be guilty of a misdemeanor, and in Scotland of 
a crime and offence, and being convicted thereof shall be liable, at 
the discretion of the court, to b^ imprisoned for any term not ex- 
ceeding one year, with or without hard labour, and with or without 
solitary confinement. 

Sect. 18 — Counterfeiting Foreign Gold and Silver Coin."] — Whoso- 
ever shall make or counterfeit any kind of coin not being the Queen’s 
current gold or silver coin, but resembling or apparently intended to 
resemble or pass for any gold or silver coin of any foreign prince, 
state, or country, shall, in England and Ireland, be guilty of felony, 
and in Scotland of a high crime and oftence, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
])enal servitude for any tenn not exceeding*seven years and not less 
than three years, or to be imprisoned for any term not exceeding two 
years, with or without hard labour, and with or without solitary con- 
finement. 

Sect 8 — Exjiorting Counterfeit Coin.'] — Whosoever, without law- 
ful authority or excuse (the proof whereof shall lie on the party 
accused), shall export, or put on board any ship, vessel, or boat for 
the purpose of being ex])orted from the United Kingdom, any false or 
counterfeit coin, resembling or apparently intended to resemble, or 
pass for any of the Queen’s current coin, knowing the same to be 
talso or counterfeit, shall, in England and Ireland, be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and being con- 
victed tlicrcof shall be liable, at the discretion of tlie court, to be 
imprisoned for any term not exceeding two years with or without 
hard labour, and Avith or Avithout solitary confinement. 

Sect. 19 — Importing Foreign Counterfeit Coin.] — Whosoever, with- 
out lawful authority or excuse (the proof whereof shall lie on the 
party accused), shall bring or receive into the United Kingdom any 
such false or counterfeit coinS-esembling or apparently intended to 
resemble or pass for any gold or silver coin of any foreign prince, 
state, or country, knowing the same to be false or counterfeit, shall, 
in England and Ireland, be guilty of felony, and in Scotland of a 
liigh crime and offence, and being convicted thereof shall be liable, 
at the discretion of the court, to be kept in penal servitude for any 
term not exceeding seven years and not less than three years, or to 
be imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement. 

Sect. 20 — Uttering Foreign Counterfeit Coin,] — Whosoever shall 
tender, utter, or put off any such false or counterfeit coin resembling 
or apparently intended to resemble or pass for any gold or silver 
coin of ^ny foreign prince, state, or country, knowing the same to be 
false or cdunterfeit, shall, in England and Ireland, be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and being 
convicted thereof shall be liable, at the discretion of the court, t6 be 
imprisoned for any term not exceeding six months, with or without 
hard labour. 

21— Sulfseguent Oj^encesJ— Whosoever, having been so con- 
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victed as in the last preceding section mentioned, shall afterwards 
commit the like offence of tendering, uttering, or putting off any 
such false or counterfeit coin as aforesaid, knowing the same to be 
false or counterfeit, shall, in England and Ireland, be guilty of a 
misdemeanor, and in Scotland of a crime and offence, and being 
convicted thereof shall be liable, at the discretion of the court, to 
be imprisoned for any term not exceeding two years, with or without 
hard labour, and with or without solitary confinement ; and whoso- 
ever, having been so convicted of a second offence* shall afterwards 
commit the like offence of tendering, uttering, or putting off any 
such false or counterfeit coin as aforesaid, knowing the same to be 
false or counterfeit, shall, in England and Ireland, be guilty of felony, 
and in Scotland of a high crime and offence, and being convicted 
thereof shall be liable, at the discretion of the court, to be kept in 
I)cnal servitude for life or for any term not less than three years, or 
to be imprisoned for any term not exceeding two years, with or with- 
out hard labour, and with or without solitary confinement. 

Sect. 22 — Counterfeiting other Foirign Coin."] — Wlio&oever shall 
falsely make or counterfeit any kind of coin not being the Queen’s 
current coin, but resembling or apparently intended to resemble or 
])ass for any copper coin, or any other coin made of any metal or 
mixed metals of less value than the silver coin of any foreign prince, 
state, or country, shall, in England and Ireland, be guilty of a misde- 
meanor, and in Scotland of a dime and offence, and being convicted 
thereof shall be liable, at the discietion of the comt, for the fiist 
offence to be iinpiisoned for any term not exceeding one year, and 
for the second offence to be kept in penal servitude for any term not 
exceeding seven years and not less than three years, or to be impri- 
soned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement. 

Sect. 23 — Having possisuon of wore than five pieces of Foreign 
Counterfeit Com .'] — Whosoever, without lawful authority or excuse 
(the proof whereof shall lie on the party accused), shall have in his 
custody or possession any greater number of pieces than five pieces 
of false or counterfeit coin resembling or apparently intended to re- 
semble or pass for any gold or silver coin of any foreign prince, 
state, or country, or any such copper or other coin as in the last pre- 
ceding section mentioned, shall, on conviction thereof before any 
justice of the peace, foifeit and lose all such false and counterfeit 
coin, which shall be cut in pieces and destioyed by order of such 
justice, and shall for every such offence forfeit and pay any sum of 
'money not exceeding foity shillings nor less than ten shillings for 
e^ery such piece of false and counterfeit coin which shall be found 
in the custody or possession of such person, one moiety to the in- 
former, and the other moiety to the poor of the parish where such 
offeilce shall be committed ; and in case any such penalty shall not 
be forthwith paid it shall be lawful for any such justice to commit 
the person who shall have been adjudged to pay the same to the 
common gaol or house of correction, there to be kept to hard 
labour for the space of three months, or until such penalty shall 
be paid. 


An indiotiftent for any of the offences liere enumerated may readily 
be framed from some of the foregoing precedents. 

As.to the piy^jishment of offences in relation to the coin, committed 
hi tlie colonies, see 10 d: XI Vict. c. 48. 
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Sect. 5. 

SEDITION AND BLASPHEMY, ETC. 


Indictment for a Seditious Libel, 

Middlesex, to wit :--The jurora for our lord the King upon their 
oath present, that J. H. [late of the parish of B., in the county of M., 
clerk], being a wicked, malicious, seditious, and ill-disposed person, 
and being greatly disaffected to our said lord the King, and to his 
administration of the government of this kingdom, and the dominions 
thereunto belonging, and wickedly, maliciously, and seditiously con- 
triving, devising, and intending to stir up and excite discontents and 
seditions amongst his Majesty’s subjects, and to alienate and withdraw 
tlie affection, fidelity, and allegiance of his said Majesty’s subjects 
from his said Majesty [and cause it to be believed that divers of his 
Majesty’s innocent and deserving subjects had been inhumanly mur- 
dered by his said Majesty’s troops, in the province, colony, or plan- 
tation of the Massachusetts Bay, in New England, in America, 
belonging to the crown of Great Britain, and unlawfully and wickedly, 
to seduce and encourage his Majesty’s subjects in the said province, 
colony, or plantation, to resist and oppose his Majesty’s government], 
on the eighth day of June, in the fifteenth year of the reign of our 
sovereign lord George the Third [with force and arms, at the parish 
aforesaid, in the county aforesaid], wickedly, maliciously, and se- 
ditiously did write and publish and cause and procure to be written 
and published, a certain false, wicked, malicious, scandalous, and 
seditious libel, of and concerning [his said Majesty’s government and 
the employment of his troops], according to the tenour and efiect 
following : that is to say ; “ King’s Arms Tavern, Cornhill, June 7. 
1775. — At a special meeting this day of several members of the Con- 
stitutional Society, during an adjournment, a gentleman proposed that 
a subscription should be immediately entered into by such of the mem- 
bers present who might approve the purpose, for raising the sum of 
one hundred pounds, to be applied to the relief of the widows, orphans, 
and aged parents of our beloved American fellow-subjects, who, faith- 
ful to the character of Englishmen, preferring death to slavery, were, 
for that reason only, inhumanly murdered by the King’s (meaning his 
said Majesty’s) troops at Lexington and Concord, in the province of 
Massachusetts (meaning the said province, colony, or plantation of the 
Massachusetts Bay, in New England, in America), on the nineteenth 
of last April : wdiich sura being immediately collected, it was there- 
upon resolved, that Mr. H. (meaning himself, the said J. II.) do pay 
to-morrow into the hands of Messrs. B. & C., on account of Dr. P., 
the said sum of one hundred pounds ; and that Dr. F. be requested to 
apply the same to the above-mentioned purpose. — J. H.” (moaning 
himself, the said J. H.) in contempt of our said lord the King, in 
open violation of the laws of this kingdom, to the evil and pernicious 
example of all others, in the like case offending, and against the peace 
of our lord the King, his crown and dignity. There were other counts 
charging that the defendant printed emd published^ and caused and 
procured to he printed and publishejV' in several nm^spapers the same 
libel; and other hounts^ charging the iprinting and publishing of*part 
of the same libel^ setting it out to the words^ the nineteenth cf last 
Aprilf inclusive; and lastly, a comt charging (h^^.<kfendant with 
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having vyritten and puhliaJied another hut similar libel. — This was the 
case of R. v. Home^ Cmp. 672 ; it toas in fact an information ex 
of&cio ; hut I have given it the shape of an indictment., to make it 
conformable with the other ^ecedents in the volume. The defendant 
himself mcyved in arrest of judgment., and made several ohjectionSj the 
principal of which was., that it was not averred that the empUryment of 
the troops was by the King's authority ; but the courts after much consi- 
deration., declared themselves clearly of opinion that the information 
was sufficient. .See alsoR. v. Burdett^ 4*jB. & Aid. 314. 

The punishment for a seditious libel is fine and imprisonment. The 
stat. 60 G. 3, c, 8, s. 4, whith inflicted banishment for the second 
offence., is repealed. 1\ G. ^ \ W. 4, c. 73, s. 1. See 6 d 7 Viet, 

c. 96, post. By XI G. 4 d 1 W. 4, c. 73, s. 2, bonds given by pro- 
prietms of newspapers are conditioned to ' pay the fines imposed on 
prosecutiems. Offences of this nature are not tnable at any quarter 
sessions. 5 £§ 6 Viet. c. 38, s. 1 (awfe, p. 93). 

We shall now proceed to make a few observations on what is to be 
deemed sedition, and orr the form of the indictment for that offence. 

First., as to what is to be deemed sedition. — Political writings and 
words may be classed under three heads : those which are overt acts of 
treason^ those which are seditious ; and those which are allowable and 
justifiable. Wc have seen what political writings and words amount 
to overt acts of high treason (ante., p. 626). On the other hand, a man 
may lawfully discuss and criticize tlie Hfteasures adopted by the Queen 
and her ministers for the government of the country, provided he do it 
fairly, temperately, with decency and respect, and without imputing 
; to them any corrupt or improj)er motive. See R. v. Lambert d Ferry ^ 
2 Camjt. 398. All political writings and words between these ex- 
tremes may be deemed seditious. As, for instance, if a mail curse the 
Queen, wish her ill, give out scandalous stories concerning her (see 
R. V. Harvey, 2 B. d C. 257 ; Z D. d R. 464), or do* anytliing that 
may lessen her in the esteem of her subjects, may weaken her 
government, or may raise jealousies between her and her people ; or if 
he. deny the Queen’s right to the throne, in common and unadvised 
discourse (fbr if it be by advisedly ^ppaking, it amouhts to prwmunire), 
all thesis are sedition. 4 Bl, (Join. 423. In^. v. Tiitchin (5 St. Tr. 
532 ; Holt, 424), Lord Holt said, that “ if men shall not be called to 
account for possessing the people with an ill opinion of the govern- 
ment, nongovernment can subsist ; Nothing can be wox’se to any govern- 
ment than to endeavour to procure animosities as to the management 
of it ; this ha^^ always been ‘looked upon as a crime, and no govern- 
ment can be safe unless it bd punished.” And Lord Ellenbcyrough, in 
R. y.^Cobbett (Holt on Libel, \\4^ Stark, on Libel, 522), said that 
if a publication ^ be ^ calculated to alienate the affections of the 
people, by bringing the government into disesteem, whether the ex- 
pedient resorted tp be ridicule or obloquy, the writer, publisher, etc., 
ai’e punishable. And wliether the defendant really intended by his 
publication to alienate the affections of the people from the govern- 
ment, or not, 18 not material ; if the publication be calculated to have 
that effect, it is a seditious libel. R. v. Burdett, 4 B.d Aid. ^b\ R. 
y. Harvey, supra. 

Secondly, as to the form of the indictment. — As to the mere formal 
part, it is sufficient to refer to the precedent, ante,jp. 661. 

1, The iif(^ctment must charge a publication ; composing or writing 
a libel merely, does not seem to be an offence, unless the libel be 
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afterwards published. See R. v. Burdette ^ B, & Aid, 95. But if 
a man write a libel in the county of L., with intent to publish it, and 
afterwards publisli it in the county of M., he may, it seems, be indicted 
for a misdemeanor in either county. Id,^ by three judgesy Bayley, 
J., dub. * 

2. Such part of the publication as is libellous, or as the prosecutor 
chooses to set out, must be set out correctly. ‘Wright v. Clement^ 3 
B. & Aid. 503 : Tahart v. Tipper y 1 Camp. 352 : Cartmight v. 
Wrighty 1 D. d R. 230. (See antey p. 184.) If parts of the pub- 
lication be selected, they must be set fdrth thus : “ In a certain part 

of which said there were and are 'contained certain false, wicked, 

malicious, scandalous, seditious, and libellous matters, of and con- 
cerning,” etc., according to. the tenour and effect following ; that is to 
say : “ And in a certain other part,” etc., etc. See 1 Camp. 360. If 
the libel be in a foreign language, it must be set out in such language 
verbatim, together with a correct translation. Zenobio v. Axtely 6 
T. R. 162. 

3. And besides setting out the libellous passages of the publication, 
the indictment should also contain such averments and innuendos as 
may be necessary to render it intelligible, And its application to the 
Queen or her government, etc., evident. When the statement of an 
extrinsic fact is necessary in order to render the libel intelligible, or 
to show its libellous quality, such extrinsic fact must be averred in 
the introductory part of the indictment ; but where it is necessary 
merely to explain a word by preference to something which has pre- 
ceded it, this is done by an innuendo. And an innuendo can explain 
only in cases where something already appears upon the record to 
ground the explanation ; it cannot, of itself, change, add to or enlarge 
the sense of expressions beyond their usual acceptation and meaning. 
See 2 Salk. 513 ; Cowp. 684. Thus, for instance, in an action* on the 
case against a man for saying of another “ lie haa burnt my &ara,”,the 
plaintifF cannot, by way of innucudo, say “ nuianing my hui'ii full of 
com Barham's case^ 4 Co. 20a; because this is not an exj)lanation de- 
rived from anything which preceded it on tlic record, but from the state- 
ment of an extrinsic fact which had not previously been stated. But if, 
ill the introductory part of tlie decjlaration, it liad been averred tliat the 
defendant had a barn fujl of com, and that, in a discourse about that 
barn, he had spoken the above words of the plaintiff, an innuendb of its 
being a barn full of corn would have*beeu good ; for, by coupling the in- 
nuendo with the introductory aver/tent, it would have jnade it com- 
plete. So, in an action for the words “ He is a thief y' you cannot explain 
the defendant’s meaning in the use of the word “ Ac,” by an innuendo 
“ meaning the said plainpijff or .the like, Unless something appear pre- 
viously upomthe record to ground that explanation ; but if you had pre- 
viously cliarged the words to have been spCken of and concerning the 
plaintiff, then such an inmiendo would be correct ; .for,, wh^n it is 
alleged that the defendant said of the plaintiff “ He is a thief y' this ii^ 
an evident ground for the explanation ' given by the innuendo, that 
the plaintiff was referred to by the word • Ac.” , See 1 Rol. Abr: 83, 
pi. 7, 86, pi, 7 ; 2 Rol. Rep. 244 ; Cro, Jac. 39, 126 .1 Sid. 52 ; 2 
Sir. 934 ; 1 Saund. 243, n. 3 ; Goldstein^'j. Foss, 9 D. db R. 197 ; 6 B. 
ds C. 154 : Clement v. Fishery 1 Man. & Ryl. 281 ; 7 JBf. cfe C7."469 ; 
Alexander v. Anghy \ C.& J. 143 : Tomlinson v. Brittlebanky 4t B. db 
Adol. 630 ; 1 Nev. db M. 455 : Sweeiapple v. Jesse, 4B.db Adol, 27 ; 
2 Neo. db M. 36: Curtis v. Curtis, 10 Bing. 447; 4,J!f. db Scott, 
337 : Slowman v. Dutton, 10 Bing. 402 ; 4 Jf. <£* Scott, 174 : Day v. 
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J^obinson^ 4 Ad, & Ell, 654 ; 4 Netr, d M, 884. In R, v. Tutchin^ 6 
St, Tr, 632, 690, one part of the libel was thus ; “ The mismanage- 
ments of the navy have been a greatei* tax upon the ‘merchants than 
the duties raised by parliament in order to explain what was meant 
by the navy, the introductory part of the information charged the libel 
to have been written “ of and concerning the royal navy of this king- 
dom, and the government of the said navy and when, in stating the 
libel, it came to the word “ navy,” it explained it by an innuendo, thus : 
meaning the rjoyal navy of this kingdom which, being coupled with 
the averment In the introductory part of it, made the sense and the 
charge complete. In R. v. Matthews^ 9 St, Tr. 682, the words of the 
libel were these : “ From the solemnity of the Chevalier’s birth, and if 
hereditary right be any recommendation, he has that to plead in his 
favour.” It was there objected — What Chevalier ? who is he ? what 
recommendation ? and to what ? But in the introductory part of the 
information the libel was charged to have been written “ of and con- 
cerning the Pretender, and of and concerning his right to the crown of 
Great Britain and it was hedden thati,,the innuendos in the middle of 
the libel, explaining the woms “ Chevalier,” etc., to mean the Pre- 
tender, and his hereditary right to the crown of Great Britain, when 
connected with tlie averment in the introductory part, of its being 
written “ of and concerning the Pretender, and his right to the crown 
of Great Britain,” were a sufficient explanation to make good the 
charge. But whore the words or libel are in the second person, and 
the slander is spoken or the libel is directed to the party slandered or 
libelled, and it is so alleged in the indictment — as, where a declaration 
charges that the defendant, in a discourse with the plaintiff, said to him, 
“ You arc a thief'' it is unnecessary to aver that they wei’e spoken 
or written of and concerning the plaintiff ; nor is there any need of an 
innuendo, for it is plain enough without it that “yow’Sneans the 
plaintiff. Shitt v. llawlins^ 2 Rol, Rep. 243, 244 ; and see 1 Rol. 
Ahr. 85,>/. 8. 

See two 2 frecedent 8 of indictments for seditious libels^ 4 Went. 199, 
200 


Evidence on the Part of the Prosecution. 

On the Ebjhth day of Jane., etc.'] — The day on which the libel is 
alleged to have been written and published is not material, and need 
not be proved as laid ; but a variance between the indictment and 
evidence, in any dates alleged and mentioned in the libel, would be 
fatal, unless amended. (Secaiite^p. 176.) And the offence of course 
must be proved to have been committed in the county named as the 
Yenuc in the margin, and in wdiich the trial is had. If a letter con- 
taining the libel reach the party to whom it is directed in the proper 
county, see R. v. Johnson., 7 Ea^., 65, even though addressed to him 
at a place out of the county, R, v. WatsOn^ 1 Camp. 215, or even if 
a sealed letter, containing the libel, be put into the post-office in the 
proper bounty, R. v. Burdett, 4 B. d AM. 95, hy three judges., Bayley., 
5., £/u 6., it is a sufficient publication of the jfibel in that county : and 
in the last case, the three judges held, that if a man write and com- 
pose ^ libel in L., with inten^ti^o publish it, and afterwards publish it 
in ]VJ., lie* may -be indicted for a misdemeanor in either oounty. In 
%R, TjTttteow. 1* Camp. 215,^Loqjl Ellenhorough held that the post- 
mark of a particular place within the county, upon a letter containing 
the libel, svas no evidence of a publication iij tliat Qounty ; for the 
post-mark might be forged. Bht it« would seem that post-marks are 
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evidence that the letters on which they are were in the office to which 
the post-mark belongs, at the date thereby specified. See R, v. 
Plunier, R. R, 264 : R, v. Johnaan. 7 Easty 65 ; Warren v. Warreny 
1 C.y M, & E. 150 ; 4 Tyrw. 850. 

Wickedly y maliciomlyy and 8cditioualyJ\ — The malice, etc., inay bo 
infeiTed from the libel itself, without any extrinsic evidenpe of it. R, 
V. Creeveyy 1 M. d: SeL 273, 28^ : R. v. Lord Ahingdony 1 Eap, 226. 
iSo, evidence of the defendant’s liaving published other copies of the 
same libel, Plunkett v. Cobbetty 5 Eap. 136, or other libels, R, v. 
Pearcey Peakey 75, provided they expressly refer to the subject of the 
libel set out in the indictment, Finnerty v. Tipper y 2 (Janip, 72, is 
receivable, in order to prove the malicious or seditious intent. See 
Chubb v. Westleyy Q C. d P. 436. 

Did umte andpublUhy etc."] — Upon a count charging the defendant 
with having composed, printed and published a libel, proof that he 
composed and published it, R, v. WilHapiay 2 Camp, 646, or even that 
he only published it, R. v. Hanty 2 Camp, 583, will be sufficient to 
maintain the count. And proof that he composed it in the county of 
L., and published it in the county of M., will maintain a count laying 
the offence in the county of L. R. v. Burdetty 4 B. & Aid, 95, Bay- 
leijy J., dub. But a publication must be proved. 

The publication may be by selling the libel, distributing it gratis, 
reading it to others (if he knew the tendency of it before), or by send- 
ing it and having it delivered to another person, or even to the party 
libelled by it. See Bnc, Abr.y Libel (B. 2) ; 1 Ilawk. c, 73, 8. 11. So, 
evidence df the defendant’s procuring another person to publish the 
libel, is sufficient to maintain a count charging the defendant with 
having published it ; and therefore evidence of the libel’s being pur- 
chased in a bookseller’s shop, or at a newspaper office, or the office of 
a newsvendor, of a servant there, in the course of business, will main- 
tain a count charging the master with having j^ublished it, 4 Bac. 
Abr.y Libel (B. 2) ; R. v, Ahnondy 5 Burr. 2686, even although it be 
proved that the master was not privy to it. R. v. Widtery 3 Esp, 21 : 
R. V. Gut/chy M. (& M. 43.3 : Att.-Gen. v. Siddoiiy 1 C. dh J. 220. But 
see now the 6 d- 7 Viet. c. 96, s. 7, posty Chap. ///., Sect. 6. 

The delivery of a newspaper to the officer of the stamp-office is a 
sufficient publication to sustain an indictment for a libel in that paper, 
inasmuch as the officer would at all events have an opportunity of 
reading the libel himself. R. y. Amphlitty ^ D. & R. 126 ; ^ B.db C. 
35. And if the manuscript of a libel be proved to be in the hand- 
wi’iting of the defendant, and it be also proved to have be6n printecL 
and published, this is evidence to go to the jury that it was publishea 
by the defendant, though there be no express evidence that he autho- 
rized the printing or publishing. R. v. BearCy 1 Ld. Raym. 414 : 
Lamb' 8 casCy 9 Rep. 59 : Reg. v. Lovetty d C. d P. 462. 

Where the libel is contained in a newspaper, and the deferffiant is 
indicted for havings printed and published it — in order to prove the 
defendant to be printer, publisher, or proprietor of the newspaper, get 
a certified copy of the usual declaratioi^from the stamp-office (^hich 
mentions the names and places of abode of the printef. pubHsl^er. and 
proprietors of the paper, the name o| the^paper, and me place wnere ^ 
it is printed) ; and if the newspaper containing the libe! oe intituled 
in the same manner ^ that mentioned in the declaratioi^ aud the 
names of the printer 'and publisher, ind'^the place of printing be the 
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same as is mentioned therein, these will be conclusive evidence against 
the person or persons who signed the declaration, of the truth of such 
of the matters therein set forth as are required by law, without prov- 
ing that the newspaper in question was purchased at any place be- 
longing to or occupied by the defendant or Ms servants. 6 7 TF. 

4, c. 76, a. 8 ; see Mayne v. Fletcher, 4 Man. db By. 311 : 9 J3. cf* C. 
382. See R. v. Hunt, Id. n. This copy, if it purport to be certified 
to be a true copy under the hand of one of the commissioners of 
stamps and taxes, or of the proper authorized officer by whom such 
declaration is kept, has the same effect, for the purposes of evi- 
dence, against all persons named therein, as the original declaration 
would have had if produced in evidence, and proved to have been 
duly signed and made by the person appearing by such copy to have 
signed and made the same. Id. . By the same statute, the printer 
or publisher of every newspaper is obliged to deliver at the stamp- 
office (or to the distributor of stamps, etc., for the district) one of the 
papers so published, signed by him with his name and place of abode ; 
and the commissioners, upon any person’s applying, shall cither pro- 
duce the same in evidence or deliver it to such person for that pur- 
pose, upon receiving reasonable security for its being returned. 6 & 
7 W. 4, c. 76, 8. 13. See 10 East, 94 ; 2 Cartip. 99, 100. These two 
sections are distinct, and either mode of proof may be adopted. 9 
B. dh C. 384 ; 4 Man. (& By. 313. See also stats. 60 G. 3 cf* 1 G. 4, 
cc. 8 and 9 ; 11 G'. 4 cfe 1 IF. 4, c. 73. 

A certain false and seditious Lihel.l — The libel itself must be pro- 
duced in evidence, and must correspond in substance with the irnlict- 
ment. (^See ante,p. 184.) If the libel be in a foreign language, and 
be set out in that language, together with a translation (see ante, p. 
663), the translation must be proved to be correct. B. v. Peltier, 
2 Sel. N. P. 1048. 

Meaning his said Majesty.'] — In strictness all the innuendos must 
be proved by some persons acquainted with the matters of the libel, 
and who can swear that they understood such and such words to mean 
so and so, or to have reference to such and such persons, things, or 
facts, as described by the innuendo. In many cases, however, the 
truth of the innuendo appears so evident from the context of the libel 
itself, that further proof is deemed unnecessary, and it is left to the 
jury upon a consideration of the libel alone. 

Evidence for the Defendant. 

The defendant may prove that he did not write or publish the libel 
at all ; or he may contend that the publication is not libellous ; or 
that he was justitied in publishing it. 

1. He may prove that he was not concerned in the writing or pub- 
lishing of the libel in question ; and in the case of a newspaper, he 
may prove that he is neither printer, publisher, nor proprietor of it, 
nor otherwise interested or concerned in it, provided he have not 
signed the affidavit deposited at the stamp-office. He may also prove 
that he was a mere innocent agent in the publication ; as, for instance, 
that he carried and delivered the letter containing the libel, without 
knowing its contents, or delivered one paper by mistake fbr another 
(4 T. B- 127, 128), or the like. He may also,^ where a presumptive 
case of publication, by the act of any otner person by his authority, 
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has been established, prove that such publication was made without 
his authority, consent, or knowledge, and that it did not arise from 
want of due care or caution on his part, 6 7 Viet c, 96, s. 7 ; but 

the act does not say expressly whether such evidence shall be a com- 
plete defence, or go in mitigation of punishment only. But it is not 
competent to him to prove that a paper similar to that for the publi* 
cation of which he is prosecuted was published on a former occasion 
by other persons who have never, been prosecuted for it. E. v. Jlolt 
6 T. R. 436. 

2. He may prove that the writing in question is not libellous ; and 
for that purpose a defendant has been allowed to give in evidence 
other passages in the same newspaper or publication, plainly referring 
to the subject of the libel in question, or fairly connected with it, 
though disjoined from it by other matter, and in a different type, in 
order tor prove that his intention was not such as was imputed to him 
by the prosecution, or that the passage in question would not fairly 
bear the construction attempted to be given to it. R. v. Lamhert i 

2 Camp. 400. 

3. He may show that he was justified in publishing the matter 
alleged to be libellous. As, for instances, that it formed part of a 
speech delivered by him as a member of parliament {sec 4 H. 1, c. 8 ; 
\W.& M. st 2, c. 2) ; but this privilege extends only to his speaking 
in the house ; for if he afterwards publish his speech, he is amenable 
for it in the same manner as any other person. R. v. Creevey., 1 M. 
dt Set 273 : R. v. Lord Abingdon^ 1 Es}). 226. Nor is it any defence 
in law to an action or indictment for publishing a libel, that the de- 
famatory matter is part of a document which was by order of the 
House of Commons laid before the house, and thereupon became part 
of the proceedings of the house, and which was afterwards, by order 
of the house, published by the defendant : and that the house there- 
tofore resolved, declared, and adjudged, that the power of publishing 
such of its reports, votes, and proceedings as it shall deem necessary, 
or conducive to the public interests, is an essential incident to th^e 
constitutional functions of parliament, more especially to the Com- 
mons’ House of I’arliament as the representative portion of it.” 
Stockdale v. Hansard., 9 Ad. & Ell. 1 ; 2 Per. & D. 1. 

So, he may prove that the matter alleged to bq libellous was con- 
tained in a petition to parliament, and published to its members only, 
or contained in articles of the peace, or in some other regular proceed- 
ing in a court of justice, 1 Hawk. c. 73, s. 8, or the like. See Fair- 
man v. Ives^ 1 D. <& R. 252 : R. v. Lee^ 5 Esjk 123 : M'" Gregor v. 
Thwaites, 3 H. efi C. 24 ; 5 Dowl. S Ry. 447. 

So, he may prove that it is a fair report of proceedings in a court 
of justice. See Lewis v. W alter ^ ^B.& Aid. 605 : Chalmers v. Bayne, 
2 C., M. d R. 156. The publication of the history of a trial, con- 
sisting of the facts of the case, and of the law of the case, as applied 
to those facts, is lawful. Counsel in the discharge of their duty, and 
in matters relevant to the issue, may make observations injurious to 
individuals ; Hodgson v. Scarlett, \jB. & Aid. 232 ; but the publica- 
tion of such slanderous matter is not justifiable, unless it be shown 
that it was published for the purpose of giving the public information 
which it was fit and proper for them to receive, and that it was war- 
ranted by the evidence. Flint v. Pyke, 6 Dowl. & R. 628 \^B,dC, 
473. In the publication of evidence given on a trial, the evidence 
itself, and not the result of evidence, should be given. Lewis v. 
Walter, 4 B. & Aid. 606. This, however, must not be considered a 
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justification or excuse in all cases. For instance, in the course of a 
trial it may become necessary for the purposes of justice to hear or 
read matter of a scandalous, blasphemous, or indecent nature ; yet it 
is not lawful, under the pretence of publishing that trial, to re-utter, 
or circulate such matter. jK. v. Carlile^ ZB.db Aid, 167 ; and see 1 
M. db Sel. 281, perBayley^ J. And the same as to the reports of pro- 
ceedings (particularly ex parte proceedings) before magistrates. See 
R, V. Fisher^ 2 Camp. 563 : R. v. Fleets 1 B. & Aid. 379 : Duncan v. 
Thwaites^ b D. & R. 447 \ ^ B. & C. ‘583 : Lewis v. Levy^ Ellis^ B. 
d E. 537. It is no defence to an action or indictment for publishing 
a libel in a newspaper, that it is a true report of proceedings at a 
public meeting held under a local improvement act, or the like. 
Davison v. Dv/ncan^ 7 E. <& B. 229. 

The defendant is in no case allowed to prove the truth of a seditious 
libel, in justification or excuse of his having published it ; see R. v. 
Burdett^ 4t B. d Aid. 95 ; or even in extenuation of punishment. R. 
V. Burdett^ Id. 314 : R. v. Halpin^ ^ B. d C. 65. See Doug. 387 : R. 
V. Grants 4 B. d Ad. 1081. For the stat. 6 d7 Viet. c. 96, s. 6 (post. 
Chap. 7//., Sect. 6), which enables a defendant, in addition to the 
plea of not guilty, to plead specially the truth of the matters charged, 
in the manner and with the limitations therein mentioned, applies 
to private and personal libels only. See Reg. v. Duffy ^ 2 Cox^ Cr. L. 
Cos. 45. 

The jury may give a general verdict on the whole matter put in 
issue, and shall not be required by the court to find the defendant 
guilty merely on proof of the publication, and of the sense ascribed 
to it in the indictment or information. 32 G, 3, c. 60, s. 1. 


Indictment for Seditious Words. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J.S., being a wicked, malicious, seditious, 
and evil-disposed person, and wickedly, maliciously, and seditiously 
contriving and intending the peace of our lady the Queen and of this 
realm to disquiet and disturb, and the liege subjects of our said lady 
the Queen to incite and move to hatred and dislike of the person of 
our said lady the Queen, and of the government established by law 
within this realm, and to incite, move, and persuade great numbers of 
the liege subjects of our said lady the Queen to insurrections, riots, 
tumults and breaches of the peace, and to* prevent by force and arms 
the execution of the laws of this realm and the preservation of the public 

peace, on the day of , in the year of our Lord , in the 

presence and hearing of divers, to wit, 200 of the liege subjects of our 
said lady the Queen then assembled together, in a certain speech and 
discourse by him the said J. S., then addressed to the said lieg;e sub- 
jects so then assembled together as aforesaid, unlawfully, wi^edly, 
maliciously, and seditiously did publish, utter, pronounce, and declare 
with*a loud voice, of and concerning the government established by 
law within this realm, and of and concerning our said lady the Queen 
and the crown of tbie realm, and of and concerning the liege subjects 
of our sidd lady the Queen, committing and being engaged in divers 
insurrections, riots, and breaches of the public peace, amongst other 
words and matter, the Mlse, wicked, seditious, and inflammatory words 
and matter following, that is to say : — The late insurrection m Paris 
has shown how easily a crown can be crumbled. Now is the time to 
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be brave, now is the time to be resolute, and the game’s our own. I 
do not care for those persons ■\Yho wear other persons’ clothes ; I do not 
care if what I say is criminal ; I shall do all in my power during the 
next week to put a stop to trade, and urge the Irishmen in London to 
a rebellion — in contempt of our said lady the Queen^in openviola- 
•^ion of the laws of this realm, to the evil and pernicious example of all 
others in the like case offending, and against the peace of our said lady 
the Queen, her crown and dignity. If tfiere he any doubt of being 
able to 'prove this precise form of ujordsy you may vaiy the statement 
in different counts. 

Fine and imprisonment. As to what amounts to sedition, see ante, p. 
662. 

Evidence. 

Prove that the defendant spoke the words set out in the indictment, 
or at least so much of them as may amount to an indictable offence. 
tiee Cro. Jac, 407 : Maitland v. Golncy, Campagnon v. . Martin, 
2 East, 434 ; per Lawrence, J., 2 W. Bl. 790. Any variance in sub- 
stance may be fatal : even where the words were set out in the indict- 
ment in the third person, “ lie is,'^ etc., and proved to have been 
spoken in the second person, “ You aref etc., tlie variance was holden 
fatal ; U. v. Berry, 4 T. R. 217 ; and where the words set out im- 
ported they were spoken of a thing then present, and the words were 
proved to have been spoken of a tiling not present at the time, the 
variance was holden to be fatal. Walters v. Mace, 2 B. & Aid. 756. 
Prove the innuendos, as in the last precedent, and see the evidence 
under the last precedent, generally. 


BLASPHEMOUS LIBELS. 


Statute. 

9 d 10 W. 3, c. 32, s. 1 — Pemltles.'] — Whereas many persons 
have, of late years, openly avowed and published many blasphemous 
and impious opinions, contrary to the doctrines and principles of the 
Christian religion, greatly tending to the dishonour of Almighty God, 
and may prove destructive to the peace and welfare of this kingdom ; 
wherefore, for the more effectual suppressing of the said detestable 
crimes, be it enacted, etc., that if any person or persons, having been 
educated in, or at any time having made profession of the Christian 
religion within the realm, shall by writing, printing, teaching or 

advised speaking, assert or maintain there are more gods 

than one, or shall deny the Christian religioir to be true, or the Holy 
Scriptures of the Old and New Testament to be qf divine authority, 
and shall, upon an indictment or information in any of his Majesty’s 
courts at Westminster, or at the assizes, be thereof lawfully convicted 
by the oath of two or more credible witnesses, such person or peVsons, 
for the first offence, shall be adjudged incapable and disabled in law, 
to all intents and purposes Avhatsoevcr, to hav| ot enjoy any office or 
offices, employment or employments, ecclesiastical, civil or military, 
or any part in them, or any profit or advantage appertaining to them 
or any of them ; and if any person or persons so convicted as aforesaid 
shall, at the time of his or their conviction, enjoy or possess any office, 
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place or empIoyniGnt, such office, place or employment shall be void, 
and is hereby declared void. And if such person or persons shall be 
a second time lawfully convicted as aforesaid of all or any of the afore- 
said crime or crimes, that then he or they shall from henceforth be 
disabled to sue, prosecute, plead, or use any action or information, in 
any court of law or equity, or to be guardian of any child, or executor 
or administrator of any person, or capable of any legacy or deed of 
gift, or to bear any office, civil or military, or benefice ecclesiastical, 
for ever, within this realm, and shall also suffer imprisonment for the 
space of three years, without bail or mainprise, from the time of such 
conviction. 

Sect, 2 — Limitation of Prosecutions .’] — Provides and enacts, that 
no person shall be prosecuted by virtue of this act, for any words 
spoken, unless the information of such words sln^ll be given upon oath 
before one or more justice or justices of the peace, within four days 
after such words spoken, and the prosecution of such offence be within 
three months after such information. 

Sect. 3 — Relief from Penalties .'] — Provides and enacts, that any 
person or persons convicted of all or any of the aforesaid crime or 
crimes in manner aforesaid, shall, for the first offence (upon his, her 
or their acknowledgment, and renunciation of such offence or erroneous 
opinions, in the same court where such person or persons was or were 
convicted, as aforesaid, within the space of four months after his, her, 
or their conviction), be discharged from all penalties and disabilities 
incurred by such conviction ; anything in this act contained to the 
contrary thereof in anywise notwithstanding. 


Indictment. 

Middlesex, to wit The jurors for our lady the Queen upon their 
oath present, that d. S., being a wicked and evil-disposed person, and 
disregarding the laws and religion of the realm, and wickedly and 
profanely devising and intending to bring the Holy Scriptures aiul the 
Christian religion into disbelief and contempt among the people of tliis 
kingdom, on the first day of June, in the year of our Lord , un- 

lawfully and wickedly did compose, print," and publish, and cause and 
jirocure to be composed, printed, and published, a certain scandalous, 
impious, blasphemous, and profane libel, of and concerning the Holy 
Scriptures and the Christian religion, in one part of which said libel 
there were and are contained, amongst other things, certain scandalous, 
impious, blasphemous, and profane matters and things, of and concern- 
ing the Holy Scriptures and the Christian religion, according to the 
tenour and effect following, that is to say, [here set out the libellous 
passage ; if there oe another such passage in another part ^ the 
lihel^ introduce it thus : and in another part thereof there were aSa are 
contained, amongst other things, certain other scandalous, impious, 
blasphemous, and profane matters and things, of and concerning the 
said Holy Scriptures and the Christian religion, according to the 
tenour and effect following, that is to say, efc., etc. ; and cmclude the 
count thus] : to the high diimleasure of Almighty God, to the great 
scandal and reproach of the Christian religion, to the evil example of 
all others in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity. See the observations upon the form 
of an indictment for Ubelj ante^ p. 663, 
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Fine and imprisonment See 9 10 TF. 3, c. 32, s. 1 ; and see i?. 

V. Carlile, 3 B. & Aid. 161 : R. v. Waddinaiton, 1 B. c£* C. 26. Blas- 
phemy and offences against religimi are not triable at any quarter 
sessions. 6 6 Viet c. 38, s. 1 {ante^ p. 93). 

The evidence is the same as that caentioned ante, p. 664, under the 
first precedent in this section. The disputes of learned men upon 
particular controverted points of religion are not punishable blas- 
phemy. Per cur. in R. v. Woolstan^ 2 Sir. 834. TIic cases upon this 
subject are, R. v. Ahcood.^ Cro. Jac. 421 : R. v. Taylor^ Vent 293 : 
R. V. Cletidon, 2 Str. 789 : R. v. Ilale^ 1 Str. 416 : R. v. Annett, 2 
Bum, E. L. 781 : R. v. Wilkes, 2 Stark. SI. 141 : R. v. Williams, 
Id. : R. V. Eaton, Id. 142 : R. v. Carlile, 3 B. & Aid. 161 : R. v. 
Waddington, 1 B. & C. 26 : R. v. Taylor, 2 Stark, Si. 143. It is 
immaterial whether the publication be oral or written. 2 Stark. SI. 
141. The statutes relating to blasphemy are, 1 Ed. 6, c. 1 ; 1 Elh. 
c. 2 ; 12 EUz. c. 12 ; 3 Jac. 1, c. 21, s. 9 ; 9 & 10 W. 3, c. 32 ; 63 
G. 3, c. 160 ; but these do not alter the common law, 1 B, C. 26. 


Indictment for Selling an obscene Print. 

Middlesex, to wit : — The jurors for our lord the King upon their 
oath present, that J. S. [late of the parish of B., in the county of M., 
bookseller], being a scandalous and evil-disposed person, and devising, 
contriving, and intending the morals as well of youth as of divers other 
liege subjects of our said lord the King to deoauch and corrupt, and 
to raise and create in their minds inordinate and lustful desires, and 
the clergy of this kingdom to bring into great contempt, hatred, 
scandal, infamy, and disgrace, on the third day of April, in the thir- 
teenth year of the reign of our sovereign Lord (rcorgo [with force and 
arms, at the parish aforesaid, in the county aforesaid J, in a certain 
open and public shop of him the said J. H., [there situate,] unlawfiilly, 
wickedly, maliciously, and scandalously did sell and utter to one J. ]V., 
a certain lewd, wicked, scandalous, and obscene print, or paper, inti- 
tuled “ The Parson receiving Tithes in Kind,” representing a man in 
the habit of a clergyman, in an obscene, impudent, and indecent pos- 
ture with a woman ; and which said lewd, wdeked, scandalous, and 
obscene print or paper is contained in a certain printed pamphlet then 
and there uttered and sold by him the said J. S. to the said J. N., 
intituled “ The Covent Garden Magazine, or Amorous Ilepositdry, 
calculated solely for the Entertainment of the Polite World, for April, 
1773 to the manifest corruption of the morals as well of youth as of 
other liege subjects of our said lord the King, to the great scandal, 
infamy, and disgrace of the clergy of this kingdom, in contempt of 
our said lord the King and his laws, to the evil example of all others 
in the like case offending, and against the peace of our lord the King, 
his crswvn and dignity. 

Fine or imprismment (with or without hard labour, 14 £& 15 Viet 
c. 100, 8. 29), or both. See R. v. Sedley, 2 Str. 791 : R. v. Hill, Id, 
790 : R. V. Read, Fost Rep. 98 : R. v. Curl, 2 Str. 788 : R. v. Wilkes, 
4 Burr. 2627, 2674. See also 3 G. 4, c. 40, s. 3. 

Evidence. 

Give the print in evidence, and prove that J. N. purchased it of the 
defendant, or of his servant, at his shop. 

The obtaining and procuring of obscene prints, with intent to sell 
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them, is equally a misdemeanor ; but the riier^. keeping of them with 
that intent is not. Dugdah v. Reg,, Dears, V. C, 64. See, hotoever, 
thestat. 20 21 Viet, c. 83, giving summary powers for the searchhtg 

of houses, etc., in which obscene books, etc,, are euspected' to be kept, 
and for the seizure and deetructim of mih hooks, etc. 


Sect. 6. 

UNLAWFUL OATHS. 


Statutes, 

37 Geo. 3, c. 123, s. \-^ Punishment.'] — “ Whereas divers wicked and 
evil-disposed persons have of late attempted to seduce persons serv- 
ing in his Majesty’s forces by s?a or land, and others of his Majesty’s 
subjects, from their duty and allegiance to his Majesty, and to incite 
thorn to acts of mutiny and sedition, and have endeavoured to give 
effect to their wicked and traitorous proceedings, by imposing upon 
the persons whom tlioy have attempted to seduce the pretended 
obligation of oaths unlawfully administered be it enacted, etc., 
that any person or persons who shall, in any manner or form what- 
soever, administer or cause to be administered, f)r be aiding or assist- 
ing at, or present at and consenting to, the administering or taking 
of any oath or engagement purj)orting or intending to bind the per- 
son taking the same to engage in any mutinous or seditious pui*|)Ose, 
or to disturb the public jieace, or to be of any association, society or 
confederacy formed for any such puiqiose, or to obey the orders or 
coipinands of any committee or body of men not lawfully constituted, 
or of anv leader or commander or other person not having authority 
by law for that purpose, or not to inform or give evidence against 
any associate, confederate or other person, or not to reveal or dis- 
cover any unlawful combination or confederacy, or not to reveal or 
discover ^ny illegal act done or to be done, or not to reveal or dis- 
cover any illegal oath or engagement which may have been adminis- 
tered or tendered to or taken by such person or persons, or to or 
by any other person or persons, or the import of any such oath or 
engagement, snail, on conviction thereof by due course of law, be 
adju(fged guilty of felony, and may be transported for any tenn of 
years not exceeding seven years ; and every person who shall take 
any such oath or engagement, not being compelled thereto, shall, on 
conviction thereof by due course of law, be adjudged guilty of felony, 
and may be transported for any term of years not exceeding seven 
years. 

20 & 21 Viet, c, ^,]^Ante,p, 265. 

37 G. 3, c. 123, s. 3 — Aiders and Abettors.] — Persons aiding and 
a\>etting at^ or present at, and consenting to, the administering or 
taking of any such oath or engagement as aforesaid, and persons 
causing any such oath or engagement to be administered or taken, 
though not pfesent at the administering or taking tliereof, shall be 
deemed principal offenders, and shall be tried as such, although the 
person or persons who actually administered such an oath or engage- 
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ment, if ^ such thcFg ^hall be, shall not have been tried or con- 
victed. 


Sect. of^I^ictmentJ \ — It shall not be necessary in any in- 

dictment against any person or persons administering or causing 
to be administered pr taken, or taking, any such oath, or engage- 
ment as aforesaid, or aiding or assisting at, or present at and con- 
senting to, the administering or taking thereof, to set forth the words 
of such oath or engagement; and tkat it shall be sufficient to set 
forth the purport of such oath or engagement, or some material part 
thereof. 

Sect 5 — Fortn of Oath .'] — engagement or obligation whatso- 
ever, in the nature of an oath, shall be deemed an oath within tlie 
intent and meaning of this act, in whatever form or manner the same 
shall be administered or taken ; and whether the same shall be 
actually administered by any person or persons to any other person 
or persons, or taken by any person or persons without any adminis- 
tration thereof by any other person or persons. 

Sect. 6 — Venue .] — Any offence committed against this act on the 
high seas or out of this realm, or within that part of Great Britain 
called England, shall and may be prosecuted, tried and determined, 
before any court of oyer and terminer or gaol delivery for any county 
in that part of Great Britain called England, in such manner and 
form as if such offence had been therein committed ; and, if com- 
mitted in that part of Great Britain called Scotland, shall and may 
be prosecuted, tried and detennined, either before the Justiciary 
Court at Edinburgh, or in any of the circuit courts in that part of 
the United Kingdom. 

[By 57 G. 3, c. 19, s. 25, all societies, the members whereof shall 
be required to take any oath or engagement which shall be unlawful 
within the 37 G. 3, c. 123, or the 52 G. 3, c. 1U4, or to take any oath 
not required or authorized by law, etc., are to be deemed guilty of an 
unlawful combination within the stat. 39 G. 3, c. 79. Seeli. v. Dixon^ 
G a P. 501.] 


Jmlictment for Administering an Unlanful Oath. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 

Lord , did feloniously and unlawfully administer and cause to be 

administered to one J. N., a certain oath and engagement, purport- 
ing, and then intended, to bind the said J. N. not to inform or give^ 
evidence against any associate, confederate or other person of or 
belonging to a certain unlawful association and confederacy : and 
which said oath and engagement was then taken by the said J. N. ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. If»^ 
the ojfence have been committed on the high seas., or out of the realm^ 
the venue may he laid in any comty in England. 37 G. 3, c. 123, 
s. 6. ^ 

Felony : pemd servitude for not more than seven nor less than 
three years. 37 G. 3, c. 123, s. 1 ; 20 21 Viet c. 3 (ante, p, 

265). 

w. 


o o 
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The offence of administerinfj or takiny mlawful oaths is not triable 
at any quarter sessions. Q Viet. c. 38, s. 1 (ante, p. 93). 

It 18 not nccessaiy to set out the words of the oath ; stating the 
purport, or some material part of it, is all that is required. 37 G. 3 , 
c. 123, s. 4. The oath described by the statute must purport or be 
intended to bind the party taking it to one or other of the following 
things : — viz. 1. To engage in some mutinous or seditious purpose ; 
2 . To disturb the public peace ; 3. To be of some association, society 
or confederacy formed for any auch purpose ; 4. To obey the orders 
or commands of a committee or body of men not lawfully constituted, 
or of a leader or commander or other person not having authority by 
law for that purpose ; 5. Not to infonn or give evidence against any 
associate, confederate or other person ; 6. Not to reveal or discover 
any unlawful combination or confederacy ; 7. Not to reveal or dis- 
cover any illegal act done, or to be done ; 8. Not to reveal or dis- 
cover any illegal oath or engagement which may have been adminis- 
tered or tendered to or taken by such person or persons, or to or 
by any other person or persons, or the import of any such oath or 
engagement. 37 G. 3, c. 12.3, s. 1. If the purport of the oath be 
doubtful, you should set it out in diftcrent ways in several counts, 
taking care to bring it within .some of the descriptions above men- 
tioned. /See It. V. Moors, 0 East, 419, n. (a). 

Evidence. 

Prove tliat J. S. administered to J.N. an oath or engagement (it is 
no matter in what form, 37 G. 3, e. 123, s. 5 ; see It. v. Loveless, 1 
M. d; Itoh. 349 ; 0 C. <0 P. 31MJ) of the jmrport stated in some one 
count in the indictment. If read from a paper at the time it was 
administered, still it is not necessary to produce such paper, or give 
the defendant notice to produce it ; but parol evidence of its purport, 
lyithout such notice, will be .sutlicient. J?. v. Moors, 6 Eftst, 421. 
8o, i)arol evidence of any declarations made by the defendant at the 
time he administered the oath will be received in proof of the nature 
of the oath, if that do not sufficiently appear fi’ora the words of the 
oath itself. Id. And where it appeaixul that an oath was unlawfully 
administered by an associated body of men, purporting to bind the 
|)arty not to reveal such unlawful combination or conspiracy, or any 
illegal act done by them, the judges seemed to have no doubt of its 
being a felony within this act, although it aj)peared that the object 
of the association was a conspiracy to raise wages and make regu- 
lations in a particular trade, and not to stir up mutiny or sedition. 
Jt. V. Marks, 3 East, 157 : see R. v. Ball, 6 C. dh P. 563 : R. v. 
Broadribh, Id. 571. 

An association, the members of which are bound by oath not to 
disclose its secrets, i.s an unlawful combination and confederacy (un- 
less expressly declared by some statute to be legal), for whatever 
purpose or object it may be formed ; and the adipinistering an oath 
not to reveal anything done in such association is an offence within 
the statute 37 6r. 3, c. 123, s. 1. R. v. Loveless, 1 M. ds Rob. 349 : 
Q a dtp. dm. 


Indictment for taking stick an Oath. 

Commencement as ante, p. 673]— did feloniously and unlawfully 
take a certain oath and engagement, purporting [etc., as in the last 
precedent'] : he the said J. S. not being then compelled to take the said 
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oath and engagement ; against the form of the statute in sucli case 
made and provided, and against the peace of our lady the Queen, lier 
crown and dignity. 

Felony. 37 G. 3, c. 123, s. 1. See the last precedent. 

As to the evidence, vide supra. It is not necessary to prove that 
any person administered the oath. 37 G. 3, c. 123, s. 5. Nor is it 
necessary for the prosecutor to prove that the defendant was not 
compelled to take the oath ; compulsion is matter of excuse, and must 
come in evidence from the other side. And in order to make it a 
legal excuse, tlie defendant must prove that he disclosed the whole 
affair upon oath to a magistrate (or, if a soldier or seaman, to his 
commanding officer) within four days aftt*r, unless prevented by 
actual force or sickness, and then within four days after such force 
and sickness ceased. Id. s. 2. 


OATHS TO COMMIT TREASON OR FELONY. 


Statutes. 

52 G. 3, c. 104, s. 1.] — “Whereas an act passed in the thirty- 
seventh year of the reign of his present Majesty, intituled ‘ An Act 
for more effectually preventing the administering or taking of Un- 
lawful Oaths and wl^ereas it is expedient that more effectual pro- 
visions should be made as to certain oaths be it therefore enacted, 
that every person who shall, in any manner or form whatsoever, 
administer, or cause to be administered, or be aiding or assisting at 
the administering of any oath, or engagement, puri)orting or intending 
to bind the person taking the same to commit any treason or murder, 
or any felony punishable by law with death, shall, on conviction 
thereof by due course of law, be adjudged guilty of felony, and suffer 
death as a felon, without benefit of clergy ; and every person who 
shall take any such oath or engagement, not being comi)elled thereto, 
shall, on conviction thereof by due course of law, be adjudged guilty 
of felonv, and shall be tran»])oi*ted as a ftdon for the term of his 
natural life, or for such term of years as the court before which the 
said offender or offenders shall be tried shall adjudge. 

Sect. 7 — Fcnwc.J — Provided, that any offence committed against 
this act on the high seas, or out of this realm, or within that part of 
Great Britain called England, shall and may be prosecuted, tried 
and determined before any court of oyer and terminer or gaol de- 
livery for any county in that part of (Ireat Britain called England, 
in such manner and form as if such offence had been therein com- 
mitted ; and, if committed in that part of Great Britain called Scot- 
land, shall and may be prosecuted, tried and determined, either 
before the Justiciary Court at Edinburgh, or in any of the circuit 
courts in that part of the United Kingdom. 

7 TF. 4 <£• 1 Viet. c. 91, s. 1 — Commutation of Punishment.'] — Re- 
cites (inter alia) the 52 G. 3, c. 104, s. 1, so far as it relates to 
administering the oaths therein mmtionedy and enacts, that if any 
person shall, after the commencement of this act, be convicted of any 
of the offences hereinbefore mentioned, such person shall not suffer 
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death, or have sentence of death awarded against him or her for the 
same, but shall be liable, at the discretion of the court, to be trans- 
ported beyond the seas for the term of the natural life of such person, 
or for any term not less tlian fifteen years, or to be imprisoned for 
any term not exceeding three years. 

9 d' 10 Viet. c. 24, 3. 1.] — Ante^p. 368. 

20 d 21 Viet. c. 3.] — J^nte^ p. 265. 

7 TT. 4 1 Viet. c. 91, ft. 2 — Plaee and Mode of Imjyi'iftcynment.l — 

In awarding the punishment of imprisonment for any offence punish- 
able under this act, it shall be lawful for the court to direct such 
imprisonment to be with or without hard labour, in the common gaol 
or house of correction, and also to direct that the offender shall 
be kept in solitary confinement for any portion or portions of such 
imprisonment, or of such imprisonment with hard labour, not ex- 
ceeding OTIC month at any one time, nor three months in one year, 
as to tiie court in its discretion shall seem meet. 

Indictment for Administering. 

Commencf ment as ante., p. 673] — a certain oath and engagement 
purporting and then intended to bind the said J. N. to commit high 
treason [or, to commit murder, that Is to say, feloniously and of his 
malice aforethought to kill and murder one A. Ik, or, to commit a 
certain ftdony punfshablo by law with death, that is to say, feloni- 
ously to sot lire to a certain dwolliT\g-house of one A. Ik, the said 
A. Ik being therein] : and wduch said oath and engageunent was then 
taken by the said J. N. ; against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
cr(»wn and dignity. 

Felony : 52 G. 3, c. 104, s. 1 : penal sendtiuh for life or for not less 
than three 1 /ears^ or imprison in i nt not ej'eh>ding three years, 7 W. i d* 
1 Viet. e. 91, 1 ; 9 ft* 10 T^#c(. e. 24, s. 1 (ante,p. .368) ; 20 tf* 21 Vi(t. 

e, 3 (ow/r, />. 265) ; the imprisonnunt being irith or without Jutrd labour, 
and with or v'ithout solitanj conjinemcnf, such confinement not crceid- 
ing one mouth at am/ one time, nor three months in any one year. 
7 W. 4 ft 1 ] 7ct. e. 91, s. 2. Taking such an oath, felony : penal 
seiwitude for life or for such term as the court shall adjiuige. Id. As 
to the evidence, see the /woofs under the precedent ante, p. 673. If the 
offence be eommitted on the hiyh seas, or out of the realm, the vemu 
may he laid in any county. 52 G. 3, c. 104, s. 7. 


Sfxt. 7. 

INCITING TO MUTINY. 


Statutes,* 

37 (y. 3, c. 70, s. 1.] — “ Whereas divers wicked and evil-disposed 
persons, by the publication of written or printed papers, and by ma- 
licious and advised speaking, have of late industriously endeavoured 
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to seduce persons serving in his Majesty’s forces by sea and land from 
their duty and allegiance to his Majesty, and to incite them to mutiny 
and disobedience be it enacted, that any person who shall mali- 
ciously and advisedly endeavour to seduce any person or persons 
serving in his Majesty’s forces by sea or land from his or their duty 
and allegiance to his Majesty, or to incite or stir up any such person 
or persons to commit any act of mutiny, or to make or endeavour to 
make any mutinous assembly, or to commit any traitorous or muti- 
nous practice whatsoever, shall, on being legally convicted of such 
offence, be adjudged guilty of felony, and* shall suffer death, as in 
cases of felony, without benefit of clergy. 

Sect. 2 — Venue.'] — Provided, that any offence committed against 
this act, whether committed on the high seas or within that part of 
Great Britain called England, shall and may be proseputed and tried 
before any court of oyer and terminer or gaol delivery for any county 
in that part of Great Britain called England, in such manner and 
form as if the said offence had been therein committed. 

7 W. 4 tC* 1 Viet. c. 91, 8. l.]-^Recites (inter alia) the 37 G. 3, c. 70, 
8. 1 ; and enacts, that if any per.son shall, after the commencement of 
this act, be convicted of any of the offences hereinbefore mentioned, 
such person shall not suffer death, or have sentence of death awarde<l 
against him or her for the same, but shall be liable, at the discretion 
of the court, to be transported beyond the seas for the term of the 
natural life of such person, or for any term not less than filleen years, 
or to be imprisoned for any term not exceeding three years# 

9 10 Viet c. 24, s. 1.]— 30^. 

20 21 Viet c. 3.] — Ante.,y. 265. 

7 W. 4 d; Jl Viet c. 91, 2 — Place and Mode of Imprisonment]^ 

Ante^ Xj. Glij. 

Indictment for endeavouring io seduce a Soldier from his Allegiance. 

Middlesex, to wit : — The jurors for our lad)^the Queen upon their 
oath present, that J. S., being a wicked and evil-disposed person, on 
the first day of June, in the year of Our Lord , feloniously, ma- 

liciously, and advisedly did endeavour to seduce one J. N. (he the 
said J. N. then being a person serving in her Majesty’s forces by 
land) from his duty and allegiance to her ‘said Majesty ; he the said 
J. S., at the time he so endeavoured to seduce the said J. N. from his 
duty and allegiance as aforesaid, well knowing that the said J. N. 
was then a person serving ih her Majesty’s forces by land ; against 
the form of the statute in such case made, and provided, and against 
the peace of our lady the Queen, her crown and dignity. The venue 
may he laid in any county. 37 G. 3, c. 70, «. 2. ♦ 

Felony : penal servitude for life or for not less than three yejirs^ or 
imprisonment for not more than three years^ 7 IK. 4 1 Viet. c. 91, «. 1 ; 

9 <& 10 Viet c. 24, s. 1 (ante^ p. 368) ; 20 dt 21 Viet c. 3 (anle^ p. 265) ; 
the imprisonment being with or without hard labrnr^ and vnth or with- 
out solitary confimrnent.^ such confinenmd not exceefling one month at 
any one time^ nor three months in any one year, 7 IK. 4 d* 1 Viet c. 91, 
s. 2 (ante, p. 676). The offe^nce described in the statute is an endea- 
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vour to seduce any person serving in Ms Majesty's forces hy sea or land^ 
from Ms duty or allegiance to his Majesty : or to incite or stir Mm 
to commit cmy act of mutiny^ or to make or endeavour to make any 
mutinous assembly y or to commit any traitorous or mutinous practice 
whatsoever. It is not neccssaiy to allege the means hy which the de- 
fendant endeavoured to seduce him, R, v. Fuller y 1 Bos, <& P, 180. As 
to mduoing soldiers to desert^ see 6 G. 4, c. 5. 

This offence is not triable at any quarter sessions, 6 6 Viet, c, 38, 

s, 1 {antCy p, 93> 

Evidence, 

Although in tlio indictment it is not necessary to state the means 
by which the defendant endeavoured to seduce J. N. from his duty 
and allegiance, they must be detailed in evidence. It must be 
proved, also, that J.N. was at the time serving in her Majesty’s land 
forces ; and that J. S. was aware of that fact. A sailor who has been 
in the sick hospital for thirty days, and therefore is not entitled to 
pay, nor liable to answer before a court-martial for what he does, is 
nevertheless a person serving in her Majesty’s Ifavy, within this act. 
R, v. Tierney y R. & R. 74. 


Sect. 8. 


ILLECfAL TRAINING AND DRILI.ING. 


Statutes, 

60 G, 3 eft 1 G. 4, c. 1, s. 1 .] — RccitcSy that in some parts of the 
United Kingdoitiy men clandestinely ami unlawfully assembled have 
^mictised 'military training and e,rercisey to the great teri'or and alarm 
of his Majesty's 'peaceable and loyal subjects^ and the imminent danger 
of the public peace ; and enacts, that all meetings and assemblies of 
persons for the puri)OM of training or drilling themselves, or of being 
trained or drilled, to tiie use of arms, or for the purpose of practising 
military exercise, movements, or evolutions, without any lawful au- 
thority from his Majesty, or the lieutenant or two justices of the 
peace for any county or riding, or of any stewartry, by commission or 
otherwise, for so doing, shall be and the same are hereby prohibited, 
as dangerous to the peace and security of his Majesty^s liege sub- 
jects and of his government ; and every person who shall be present 
at or attend any such meeting or assembly, for the purpose of train- 
* ing and drilling any other person or persons to the use of arms, or 
the practice of military exercise, movements or evolutions, or who 
shall train or drill any other person or persons to the use of arms, or 
the practice of^ilitary exercise, movements or evolutions, or who 
shall aid or assist therein, being legally convicted thereof, shall be 
liable to be transported for any terra not exceeding seven years, or 
to be punished oy imprisonment not exceeding two years, at the 
discretion of the court in which such conviction shall be had ; and 
every person who shall attend or be present at any such meeting or 
assembly as aforesaid, for tlie purpose of being, or who shall at any 
such meeting or assembly be, trained or drilled to the use of arms. 
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or the practice of militaiy exercise, movements or evolutions, being 
legally convicted thereof, shall be liable to be punished bv fine and 
imprisonment not exceeding two years, at the discretion oi the court 
in which such conviction slmll be had. * 

20 & 21 Vkt. c. 3.]— ilnfe, jp. 265. 

60 6r. 3 1 6r. 4, c. 1, «. 2 — Dispersion of Meetings^ etc .'\ — It shall 
be lawful for any justice of the peace, or for any constable or peace 
officer, or for any other person acting in their aid or assistance, to 
disperse any such unlawful meeting or assembly as aforesaid, and to 
arrest and detain any person present at, or aiding, assisting, or abet- 
ting any such assembly or meeting as aforesaid ; and it shall bo 
lawful for the justice of the peace who shall arrest any such person, 
or before whom any person so arrested shall be brought, to commit 
such person for trial for such offence, under the provisions of this act, 
unless such person can and shall give sufficient bail for his appear- 
anc(rat the next assizes or general or quarter sessions of the peace, 
to answer to any indictment which may be preferred against him for 
any such offence against this act, in ftngland and Ireland ; and in 
Scotland every such person shall be arrested and dealt with according 
to the law and practice of that part of the United Kingdom in the 
case of a bailable offence. 

Sect, 7 — Limitation of Prosecutions.] —No person shall be prose- 
cuted by virtue of this act for anything done or committed contrary 
to the provisions hereinbefore contained, unless such prosecution 
shall be commenced within six calendar months after the fact com- 
mitted. 


Lulictment, 

Yorkshire, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, on the first day of June, in the 

year of our Lord , divers, to wit, 5fX) persons, were unlawfully 

met and assembled together for the puqiose of being trained and 
drilled to the use of arms, and for the purpose of practising military 
exercise, movements and evolutions, without any lawful authority 
from her Majesty, or the lieutenant or two justices of the peace of 
any county or riding, or of any stewartry, by commission or other- 
wise, for so doing, contrary to the form of the statute in such case 
made and provided. And the jurors aforesaid, upon their oath afore- 
said, do further present, that J. S., on the day and year aforesaid, 
unlawfully was present at and attended the said meeting and assem- 
bly, for the purpose of training and drilling the said persons so then 
and there met and assembled together as aforesaid to the use of arms, 
and the practice of militaiy exercise, movements and evolutions: 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
Add counts stating the meeting in similar ten'ms^ an^ 
fendatU did then and there train arul dHll the persons so assembled (or 
certain persons named or unknown ) ; 2, that he aided and assisted in 
so doing. You may also add a count charging generally that the de- 
fendant trained and drilled to the me of arms^ etc,, without stfding any 
meeting or assembly. An indictment for being present at such meeting 
for the purpose of being trained or drilled, or for being there trained or 
drilled, may easily be framed from the above. The indictment must show 
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that the meeting was held for the purpose of training or drilling^ etc.^ 
as described in the statute : it is not sufficient to allege that it was a 
meeting dangerous to the public peace^ and that the defendant attended 
it far the purpose of training and drilling^ etc. Gogarty v. Beg.y 3 Cox 
C. L. Casesj 306. 

Misdemeanor : penal servitude for not more than seven nor less than 
three years^ or imjtrisnntnent not exceeding tvjo years : 30 G. 3 <k \ G. 
4, c. 1, 1 ; 20 21 Viet c. 3 (ante.p. 265). 

This offiwe is not triable at any quarter sessions, 6 d* 6 Viet, c, 38, 
8 . 1 (ante^ p. 03). 

Evidence, 

n 

Prove that the meeting was held as stated in the indictment, under 
circumstances tending to show that it was unauthorized and unlawful ; 
that it was held for the purpose of training and drilling to the use 
of arms, etc. : and that the defendant attended it for the purpose of 
tniining and drilling others, or of. being himself trained and drilled, 
as the case may be. The jury will of course have to infer the intent 
from the circumstances {see ante. p. 186). 


Srer. 9. 

KMUF.ZZLING THK QUFKN'S STOKES. 


Statutes. 

' A G. A, c. 53 — Embezzling the Queen's Whereas, by an 

act passed in the twenty-second year of the reign of his late Majesty 
King Charles the Second, intituled ‘An Act for taking away the 
Benelit of Clergy from such as steal cloth from the Rack, and from 
such as shall steal or embezzle his Majesty’s Ammunition and Stores,’ 
the benefit of clergy is taken away from persons convicted of ... . 
stealing or embezzling any of his Majesty’s sails, cordage, or any 
other his Majesty’s naval stores, to the value of twerfty shillings, 
provided that it shall be lawful for the judges to grant a reprieve for 
the staying of the execution of such oftenders, and to cause them to 
be transported for the space of seven years, and kept to hard labour. 
.... And whereas it is expedient that a lesser degree of punish- 
ment than that of death should he provided for the offence from which 
the benefit of clergy is so taken away as aforesaid, and that the same 
j)uiushment should be extended in manner hereinafter mentioned 
be it therefore enacted, etc., that so much of the said recited act as 
takes away the benefit of clergy from the persons convicted of the 
otfences hereinbefore mentioned, shall be and the same is hereby re- 
])ealed ; and th#, from and after the passing of this act, every person 
who shall be lawfully convicted of ... . stealing or cmbezzlmg his 
^Majesty’s ammunition, sails, cordage, or naval or military stores, 
.... or of procuring, counselling, aiding or abetting any such 
olFonder, shall oe liable, at the discretion of the court, to be trans- 
ported beyond the seas for life, or for any term not less than seven 
years, or to be imprisoned only, or to be imprisoned and kept to hard 
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labour in the common gaol or house of correction, for any tbrin not 
exceeding seven years. 

\^Thi8 act is repealed 7 <6 8 (r. 4, c. 27, a. 1, “ eoccept so far as 
relates to any person convicted of stealing or embezzling his Mcgesty's 
ammunition or ordnance^ naval and military stores^ or of being acces* 
sory to any such offence.'''] 

20 <£• 21 Viet. c. 3.]— 265. 

1 (r. 1, St. 2, c. 25, 8. 4 — Embezzling the Queen's Stores under the 
value of 208.] — ‘'And whereas divers ill-disposed persons, upon pre- 
tence of carrying his Majesty’s naval goods, provisions, victuals, 
stores and ammunition from his Majesty’s yards, wharfs, storehouses, 
or other places, to his Majesty’s ship or ships, or to such ship or 
ships as are employed in his Majesty’s service, or such persons as are 
employed to re-carry or remove from the said ship or ships such naval 
stores, goods, provisions, victuals, stores and ammunition to sucli his 
Majesty’s yards, wharfs, storehouses, or other places, do frequently 
embezzle, take and carry them away where they cannot be found, 
and remove themselves to places unknown before they can be appre- 
hended or convicted by due process of law, by reason that those wit- 
nesses that should prove the said facts are bound fortli to sea or 
otherwise cmj)loyed elsewhere, and it is found necessary that justice 
be more speedily done in such cases than by ordinary course of law 
it can be be it therefore enacted, that the treasurer, comptroller, 
surveyor, clerk of tlie acts, and commissioners of tlie navy, for the 
time being, or any one or more of them, where the goods so embez- 
zhid, taken or carried away, shall be under the value of twenty shil- 
lings, sliall have full power and authority, upon the oath of one or 
more witnesses (which they or any of them have hereby power to 
administer), or confession of such party so offending as aforesaid, or 
other legal proof thereof, to convict the j)arty or jiarties so oftending, 
by MTitiiig under his or any of their hands and seals, and to impose 
such fine or fines upon all or every such person or persons so offend- 
ing and convicted as aforesaid, as to the said treasurer, comptroller, 
surveyor, clerk of the acts, and the commissioners of the navy, for 
the time being, or any one or more of them, shall in his or their dis- 
cretion seem meet : the said fine or fines not exceeding double the 
value of the naval goods, provisions, victuals, stores or ammunition 
so embezzled or carried away ; which fine or fines shall be levied by 
distress and sale of the goods of such offender, by virtue of the war- 
rant of such officer or officers who shall so convict the said offender, 
directed in manner aforesaid to the j^erson or jjersons aforesaid, re- 
turning the overplus, if any be, to the owner of such goods ; or in 
case no sufficient distress can be found as aforesaid, the party or 
parties so offending shall, by virtue of the warrant of such officer be- 
fore whom such person shall be convicted, be#raprisoned in the next 
gaol for any space of time not exceeding three months, without ball 
or mainprise. 

Indictment for Embezzling the Queen's Stores. 

County of Southampton, to wit ; — The jurors for our lady the 
Queen upon their oath present, that J. S., on the first day of June, 
in the year of our Lord , having the charge and custody of cer- 

tain military stores (“ ammunition, sails, cordage, or naval or military 
stores') of and belonging to her sidd majesty, to wit, two muskets, 

GQ 5 
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two huifdred pounds weight of leaden bullets, and two hundred pounds 
weight of gunpowder, unlawfully did embezzle the said military 
stores so in his cliarge and custody as aforesaid ; against the form 
of the statute in such case made and provided, and against the 
peace of our lady the Queen, her crown and dignity. 

Peiwl servitiule for life or for not less than three years^ or imprison- 
ment with nr without hard labour^ not exceeding seven years. 4t G. 4, 
c. 53 ; 20 21 Viet. c. 3 (ante^ p, 2G5). The words of the statute are 

“ steal or embezzlef Where the stores 'are under the value of twenty 

shillings^ see 1 G'. 1, st. 2, c. 25. 

This offenoe is not triable at any quarter sessions. 6 db 6 Viet. c. 38, 
s. 1 (antCj p. 93). 

Evidence. 

Prove the embezzlement of the articles mentioned in the indict- 
ment, or some of them. The value is immaterial. Prove that the 
defendant had the charge or custody of them at the time he embez- 
zled them ; if he had not the charge or custody of them, he should 
be indicted for stealing them. 


HAVING rOSSES.SIOxN OF NAVAL STORES. 


Statutes. 

Jd <0 10 W. 3, <?. 41, if. 1— Warlike Stores to be made idth the 
King's Mark.~\ — “ Whereas, notwithstanding divers good laws made 
and enacted for the preventing of the stealing and embezzlement of 
his Majesty’s stores of w'ar, ana naval stores, those frauds, thefts, and 
embezzlements arc frequently practised, and the conviction of such 
offenders is rendered diflicult and impracticable, by reason it rarely 
happens that direct proof can be made of such offenders’ immediate 
taking, embezzling, or carrying a^vayany of his Majesty’s said stores 
of war, and naval stores out of or from his Majesty’s storehouses, 
(locks, yards, ships, ordnance or other places for keeping and preserv- 
ing the same, but only that such goods are marked with the King's 
mark, and found in the custody and possession of the said person 
j)roseciited for stealing or embezzling the same, to the great encou- 
ragement of such wicked oftenders, and to his Majesty’s and the 
kingdom’s great damage : for preventing such embezzlements for the 
future, and for the more effectual execution of the laws and statutes 
already in force against such embezzlements and thefts,” be it there- 
fore enacted, etc., that from and after the 24th day of June, 1G98, it 
shall not be lawful to%r for any person or persons "whatsoever, other 
than persons authorized by contracting with his Majesty’s principal 
officers or commissioners of the navy, ordnance, or victualling office, 
for his Majesty's use, to make any stores of war or naval stores what- 
soever, with the marks usually used to and marked upon his Majesty’s 
said warlike and naval or ordnance stoi'es ; that is to say, any cordage 
of three inches and upwards, wrought with a white thread laid the 
contrary way, or any smaller cordage, to wit, from three inches 
downwards, with a twine in lieu of a white thread, laid the contrary 
way as aforesaid, or any canvas, wrought or uuwrought, with a blue 
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streak in the middle, or any other stores with the broad arrow, by 
stamp, band or otherwise, upon pain that eveiy such person or persons 
who shall make such goods, so marked as aforesaid, not being a con- 
tractor with his Majesty’s principal officers or commissioners of the 
navy, ordnance or victuallers, for his Majesty’s use, or employed by 
such contractor for that purpose as aforesaid, shall,’ for every such 
offence, forfeit such goods, and the sum of two hundred pounds, to- 
gether with costs of suit, one moiety whereof shall be to his Majesty, 
and the other moiety to the informer, to be recovered by action of 
debt, bill, plaint or information, in tmy of his Majesty’s courts of 
record at Westminster, wherein no essoin, privilege, protection, wager 
of law, injunction or order of restraint, not more than oiie impaidance 
shall be allowed. 

Sect. 2 — Punishment for havmg Nat'al Stores in Possession ,'] — 
Such person or persons, in whose custody, possession or keeping, 
such goods or stores marked as aforesaid^ shall be found, not being 
employed as aforesaid, and such person or persons who shall conceal 
such goods or stores marked as aforesaid, being indicted and con- 
victed of such concealment, or of the having such goods found in his 
custody, possession, or keeping shall forfeit such goods, and the 
sum of two hundred pounds, together with the costs of prosecution, 
one moiety to his Majesty, and the other moiety to the informer, to 
be recovered as aforesaid, and shall also suffer imprisonment until 
payment and performance of the said forfeiture, unless such person 
shall, upon his trial, produce a certificate under the hand of three or 
more of his Majesty’s principal officers or commissioners of the 
navy, ordnance;, or victuallers, expressing the luimhcrs, quantities or 
weights of such goods, as he or she shall then be indicted for, and 
the occasion and reason of such goods coming to his or her hands or 
possession. 

4 — Sale of Stores and Ce.rfifcatc.] — Ih’ovided, that the said 
pi-iiicipal officers or commissioners of the navy, ordnance {see now 
18(0 Iff Viet. c. 117), or victualling office, for the time being, may 
sell and dispose of any of the stores aforesaid, so marked as aforesaid, 
as they did or might have done before the making of this act ; and 
that such person or persons as heretofore have or shall hereafter buy 
any such stores, or other stores so marked as aforesaid, of the said 
priiicii»al officers or commanders, or by their order, may keep and 
enjoy the same without incurring the penalty of this act, or any law 
to the contrary whatsoever, upon producing a certificate or certifi- 
cates, under the hand and seal of tlirce or more of the said principal 
officers or commissioners of the navy, ordnance or victualling office, 
that they bought such goods from them the said principal officers or 
commissioners, or from such person or persons as did buy the said 
stores from the said principal officers or commissioners, at any time 
before such stores were found in their custody ; in whicli certificates 
the quantities of such stores shall be expressed, and the time when 
and where bought of the said commissioners, who, or any three or 
more of them for the time being, are hereby empowered ana directed, 
from time to time, to give the same to such person or persons, who 
shall desire the same, and have bought, and shall hereafter buy, any 
of the aforesaid stores, within thirty days after the sale and delivery 
of the said stores so sold or to be sold as aforesaid. 
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39 & 40 G, 3, 8, 89, «. 1 — Selling or receiving new Stores of War.'] — 
Recites stats. 9 10 TT. 3, c. 41 ; 9 G. 1, c. 8 ; and 17 G. 2, c. 40, s. 10 ; 

and then proceeds thus : — “ And wliereas, notwithstanding the penal- 
ties and punishments inflicted by the said recited acts, the stealers, 
embezzlers, and receivers of his Majesty’s warlike ahd naval, ord- 
nance and victualling stores, having greatly increased, so that it has 
become necessary to make some further and more effectual provision 
for preventing their wicked practices in future be it therefore 
enacted, etc., that, from and after the passing of this act, every per- 
son or persons (such person, or persons not being a contractor qr 
contractors, or employed as in the said recited act of the ninth and 
tenth years of the reign of King William the Third is mentioned), 
■\vlio shall willingly or knowingly sell or deliver, or cause or procure 
to be sold or delivered to any person or persons whomsoever, or who 
shall willingly or knowingly receive or have in his, her, or their 
custody, possession or keeping, any stores of war, or naval, ordnance, 
or victualling stores, or any goods whatsoever, marked as in the said 
recited acts arc expressed, or any canvas, marked either with a blue 
streak in the middle, or with a blue streak in a serpentine form, or 
any bewper, otherwise called bunting, wrought with one or more 
streaks of raised tape (the stores of war, or naval ordnance, or victual- 
ling stores, or goods above mentioned, or any of them, being in a 
raw or unconverted state, or being new, or not more than one-third 
worn), and such person or persons, who shall conceal such stores or 
goods, or any of them, marked as aforesaid, shall be deemed receivers 
of stolen go(»ds, knowing them to have been stolen, and shall, on 
being convicted thereof in due form of law, be transported beyond 
the seas for the term of fourteen years, in like manner as other 
receivers of stolen gf)ods are directed to be transported by the laws 
and statutes of this realm, unless such person or persons shall, upon 
his, her, or their trial, produce a certificate, under the hands of three 
or more of his Majesty’s princi])al officers or commissioners of the 
navy, ordnance, or victualling, expressing the numbers, quantities, 
or weights of such stores or goods, as he, she, or they shall then be 
indicted for, and the occasion and reason of such stores or goods 
coming to his, her, or their hands or possession. 

Sect. 2 — Whipping and Tm2)^ri8on7ne.nt.] — Such persons or persons 
[not being a contractor or contractors, or employed as aforesaid], in 
whoso custody, possession, or keeping, any of the said stores, called 
canvas, marked with a blue streak in a serpentine form, or bewper, 
otherwise called bunting, wrought as above mentioned, shall be 
found (such canvas or bewper, otherwise called bunting, not being 
chared to be new, or not more than one-third worn), and all and 
every person or persons, wdio shall be convicted of any offence con- 
trary to so much of the said recited act of the ninth and tenth years 
of the reign of King William the Third, as relates to the making, or 
the having in possession, or concealing any of his Majesty’s warlike, 
or naval, or ordnance stores, marked as therein specified, shall, besides 
forfeiting such stores, and the sum of two hundred pounds, together 
with costs of suit as therein mentioned, be corporally punished, by 
{pillory) 1 whipping, and imprisonment, or by any or either of the said 
ways and means, in such manner, and for such space of time, as to 
the judge or Justices, before whom such offender or offenders shall be 
convicted, shall seem meet ; anything in the said last- mentioned act, 
or in the before -recited acts of the ninth year of King George the 
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First, and the seventeenth year of King George the Second, to the 
contrary thereof in anywise notwithstanding ; provided always, that 
it shall and may be lawful to and for such judge or justice to miti- 
gate the said penalty of two hundred pounds, as he or they shall see 
cause. 

Sect. 3 — Contractors."] — Provided, that nothing in this act, or in 
the said recited act of the ninth and tenth years of the reign of King 
William the Third contained, shall extend, or be deemed, taken, or 
construed to exempt from the operation of this act or of the said 
recited act, respectively, any person or persons, being a contractor or 
contractors, or employed as in the said last-mentioned act is men- 
tioned, except only so far as concerns stores or goods marked as 
aforesaid, which shall be bomi Jide provided, made up, or manufac- 
tured by such person or persons, or by their order, and which shall 
not have been before delivered into his Majesty’s stores, unless hav- 
ing been so delivered, they shall have been sold or returned to such 
person or persons, by the commissioners of his Majesty’s navy, ord- 
nance, or victualling, respectively. 

Sect. 4 — Defacinrf Government — If any person or persons 

shall, from and after the passing of this act, wilfully and fraudulently 
destroy, beat out, take out, cut out, deface, obliterate, or erase, 
wholly or in part, any of the marks in the said act of the ninth and 
tenth years of the reign of King William the Third or in this act 
mentioned, or any other mark whatsoever, denoting the property of 
his Majesty, his heirs or successors, in or to an^ warlike or naval, 
ordnance, or victualling stores, or cause, procure, employ, or direct 
any other person or persons so to do, for the purpose of concealing 
his Majesty’s [)ropcrty in such stores, such person or persons shall be 
deemed guilty of felony, and shall, on being convicted thereof, be 
transported to parts beyond the seas for the term of fourteen years, 
ill like manner as other felons are directed to be transported by the 
laws and statutes of this realm. 

Sect. 5 — Punishment for Second Offtmee.] — If any person or persons 
who shall hereafter be convicted of any offence contrary to this act, 
for wliich he shall not have been transported beyond the seas, or 
contrary to the said recited act of the ninth and tenth years of King 
William the Third, shall be guilty of a second offence, either contrary 
to that act or to this present act, w’hich would not otherwise, as the 
first offence, subject him, her, or them to transportation, and shall be 
thereof legally convicted, such person or persons shall, by judgment 
of the court wherein he, she, or they shall be so convicted, be trans- 
ported to parts beyond the seas for the term of fourteen years, in like 
manner as other offenders may be transported by the laws 'and 
statutes of this realm now in force. 

Sect. 7 — Mitigation of Punishment.] — Provided, that it shall and 
may be lawful to and for the court before whom any ofiender or 
offenders shall be indicted and convicted of all or any of the crimes 
or offences hereinbefore mentioned to be punishable with transporta- 
tion, to mitigate or commute such punishment, by causing the offen- 
der or offenders to be {set on the pillory) publicly whipped, fined, or 
imprisoned, or by all or any one or more of the said ways and means 
as such court in its discretion shall think fit ; one moiety o( which 
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fine (if any imposed) shall be to his Mmesty, his heirs and successors, 
and the other moiety thereof to the informer ; and also to order such 
offender or offenders to be imprisoned until such fine be paid ; any- 
thing hereinbefore contained to the contrary thereof in anywise not- 
withstanding. 

Sect. 25 — Snle by Commissioners .'] — The said commissioners of the 
navy, ordnance, or victualling, for the time being, may sell and dis- 
[)0.se of any of the stores aforesaid, so ‘marked as aforesaid, as they 
did or raiglit have done before the making of this act ; and that such 
person or persons as heretofore have or shall hereafter buy any such 
stores, or other stores so marked as aforesaid, of the said respective 
commissioners, may keep and enjoy the same without incurring the 
j^enalty of this act, or any law to the conffary whatsoever, upon pro- 
ducing a certificate or certificates, under the hand and seal of three 
or more of the said commissioners, that they bought such goods or 
stores fnnn them at any time before they sold or delivered the same, 
or before the same were found in their custody, or a certificate from 
such person or persons sliall appear to have bought the said stores 
from them the said commissioners, that the stores so sold or delivered 
by them, or so found in their custody, were the stores or part of the 
stores so bought of the said commissioners as aforesaid : in which 
certificate or certificates the (luantitics of such stores shall be ex- 
])re8sed, and the time when and where bought of the said commis- 
sioners, who, or any three or more of them for the time being, and 
also the jierson or persons afterwards selling the same, arc hereby 
empowered and difected from time to time to give such certificate to 
such person or jmtsohs as sliall desire the same, and have bought and 
shall lieroaftor buy any of the aforesaid stores, within thirty days after 
the sale and delivery thereof, 

xScc/. Hfi — False Certificates .'] — If any. person or persons shall make, 
sign, or give any false certificate, bill of parcels, or other instrument 
purporting the identity or the sale or disposal of any goods or stores 
as goods or stores so" purchased of the said commissioners as afore- 
said, or if any person or persons shall utter or publish any such false 
certificate, lull of parcels, or other instrument purporting as afore- 
said, knowing the same to be false, every such offender, u])on convic- 
tion thereof in due form of law, shall forfeit the sum of two hundred 
pounds, and be further corporally punished, as by this act is directed 
with respect to persons having in their possession or concealing his 
Majesty’s warlike, naval, or ordnance stores, contrary to the said act 
of the ninth and tentli years of King William the Third, one moiety 
of which penalty shall be to his Majesty, his heirs and successors, 
and the, other moiety thereof, with full costs of suit, to the informer, 
to be recovered in such manner as the penalty of two hundred pounds, 
indicted by the said last-mentioned act, is by that act or any law now 
in force made recoverable. ' 


. County of Southampton, to wit The jurors for our lady the 
Queen upon their oath present, that J. S., on the first day of June, 

in the year of our Lord (not being then or at any time before 

a contractor with, or .authorized by contracting wdth her Majesty’s 
Secretary of State for the War Department, or commissioners of the 
navy, or of the victualling office, for her said Majesty’s use, to make 
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any stores of war, or naval stores whatsoever with the marks usually 
used to and marked upon lier Majesty’s said wai'like and naval or 
ordnance stores, and not being employed by any such contractor or 
contractors for tliat purpose as aforesaid), unlawYully had in the cus- 
tody and possession of him the said J. S. [a certain quantity of cordage, 
containing in length seventy yards, and in thickness three inches and 
upwards ; which said cordage was tlien wrought with a white thread 
laid the contrary way (being the mark with which cordage of that 
thickness, being warlike and naval stores of our lady the Queen, then 
and before that time usually were and yel are marked)] ; the said 
cordage then being new ; against the form of the statute in sucli 
case made and provided, and against the peace of our lady the Queen, 
her crown and dignity. Add a second county charging tkat^ on^ etc.^ at^ 
etc.^ “ a certain other quantTty of cordage,” e/c., as ahove^ “ was found 
in tlie custody and possession df the said J. S., he tlie said J. S. not 
being then, or at any time before, a contractor,” eic.^ as above; 
“ against the form,” etc. Add a third county the same as the firsts hut 
substituting the wordsy “ did conceal,” for the words^ “had in the cus- 
tody and possession of him the said J. S.” 

Two hundred ]tound.s together vnth the costs of the prosecution^ 
one moiety to the Queen^ and the. other to the informer {that is^ the jjcr- 
son by means of vdiose information the stores were sched (1 Ksp. 1)5, 
IIG), and impj'isonment until the Jine, etc.., be, paid ; 9 d 10 W. 3, c. 41, 
s. 2 ; anfl also %ohipping or imprisonment^ or both, at the discretion of 
the judge before whom the defendant shall be comucted. 39 <£* 40 G. 3, 
c. 89, 8. 2. llie judge, however, may mitigate the. above penalty. Id. 
For a second offence, the prisoner shall be kept In penal servitude for a 
term not exceeding fourteen years, Id. s. 5, see 20 cf 21 Viet. c. 3, ante, 

р. 2G5 ; but the judge may mitigate the penalty. Id. s. 1. 'This offence 
is not punishable with hard labour. Ji. x. Bridges, H East, 53; Silver- 
sab s V. Beg., 3 Q. B. 40(5 ; 2 G. ^0 D. 017. 

'J'liero are several kinds of stores described in the above statutes, 
9 d 10 W. 3, c. 41, .9^. 1, 2 ; 39 rf 40 G. 3, r. 89, s. 2, and also in 9 (7. 1, 

с. 8, s. 3 ; 54 G. 3, c. (50 ; and 55 G. 3, c. 127 : and care must be 
taken to bring the stores mentioned in the indictment within some 
one of these descriptions. 

By stat. 39 (0 40 G. 3, c. 80, s. 1, if the stores found be “ in a raw 
or unconverted state, or be new or not more tlian one-third worn,” 
the defendant shall be deemed a receiver of stolen goods, ami may be 
transported for fourteen years ; or (by ». 7) the judge may sentence 
him to be whipped, lined, and imprisoned : a moiety of which fine 
(If imposed) shall go to the Queen, and the other moiety to the in- 
former. An indictment on this statute may be the same as the form 
above mentioned, excepting that, immediately after the description 

of the stores you add, “ which said were then and there in a 

raw and unconverted state,” or “ were then and there new,” or “ were 
then and there not more than one-third worn.” 

An indictment under the 39 c5 40 G. 3, e. 89, wliich alleged that 
the defendant, on the 10th diw of May, 1842, not being a contractor 
[without the w’ords “ tlicn ana there”! had in his possession naval 
stores, was held sufficient, the date being applied to both the allega- 
tions following. Silversides v. Reg., 3 Q. B. 406 ; 2 G. cC’ 617. 

Evidence for the Prosecution. 

All that is necessary on the part of the prosecution is to prove that 
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stores, such as those described in the indictment, were found in the 
• defendant’s possession, under circumstances which show that he knew 
them to belong to the crown. Fost. 439 ; Reg. v. Wilmett^ 3 Cox, 
Cr. L. Cases^ 281 ; see Reg. v. Sunley, 1 Bell, C. C. 145 : Ex parte 
Willmott, 30 L. J., M. C. 161 : Reg. v. Sleep, id. 170 ; 1 Leigh & 
Cave, C. C. 44 : Reg. v. Cohen, 8 Cox, C. C. 41. If the jury negative 
such knowledge, the defendant must be acquitted. It is not neces- 
sary to give evidence to prove the negative averment, that the de- 
fendant is not a contractor, etc. ; if he be, that is matter of defence, 
and he must prove it. 

If there be any dispute as to who is to be deemed the informer, the 
judge or justice, before wliom the defendant shall be convicted, shall 
examine and finally determine the matter. 9 G. 1, c. 8, s. 5. 

Evidence foil' the Defendant. 

If the defendant be a contractor, or a person employed by a con- 
tractor for the purpose of manufacturing, etc., the stores mentioned in 
the indictment, he must prove this, and it will be a good excuse for 
Ids having them in his possession. See & \0 W. 3, c. 41, s. 1 ; 39 
fb 40 G.'d, c. 89, 8.3. So, he may justify his possession of them by 
producing the regular certificate for tlie goods, under the hands of 
the Secretary of State for the War llepartment, or of three or more 
of the commissioners of the navy victualling ofiice, stating the num- 
bers, (piantities, and weights of such goods, and the reason of their 
coming into the defendant’s hands. 9 tf 10 W. 3, c. 41, ss. 2, 4, 8 ; 
39 <0 4() G. 3, c. 89, an. 25, 20. Such certificates will be an answer to 
the cliarge, tliongli tliey may not be worded strictly in accordance 
with the statute. Reg. v. Wihnett, 3 Cox, Cr. L. 281. 8o, where 
a woman was indicted for having naval stores, namely canvas, in her 
j)O.Hsession, anti she j)roved that it was in common use in her family 
during her hu.sband’s lifetime, ami came to her upon his death, and 
was constantly used by her as table-linen afterwards ; this was holden 
to be a sufficient excuse ; and the defendant was actpiitted. Fost. 
432 ; 2 East, P. C. 705. St), if the defendant i)rove that he bought 
the stores in tpiestion from a person who was in the liabit of pur- 
chasing at the navy sales, and who lie was therefore led to presume 
had the regular certificate, it will be sufficient excuse. R. v. Banks, 
1 Esp. 145. 
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CHAPTER II. 

OFFENCES AGAINST PUBLIC JUSTICE. 

Sect. 1. Escape^ p. 689. 

2. Breach of Prison^ p. 692. 

3. Rescue^ p. 698. 

4. Returning from Transportation^ p. 700. 

5. Perjury^ p. 703. 

6. Voluntiirg Oaths^ p. 719. 

7. Bribery^ p. 720. 

8. Extortion^ p. 721. 

9. Miscondiu't of Officers of Justice^ p. 722. 

10. Not obeying the Orders of a Magistrate^ p. 724. 

11. Compounding Felony^ p. 725. 

.12. Libels reflecting on the Administration of Justice^ p. 728. 


Sect. 1. 

ESCAPE. 


Statute. 

4 G. 4, r. 64, 8. 44 — Venue and Evidence ^ — “To the intent that 
prosecutions for escapes, breaches of prison and rescues, may be 
carried on with as little trouble and expense as is possible,” be it 
enacted, that any offender escaping, breaking prison or being rescued 
therefrom, may be tried citlier in the jurisdiction wdiere the offence 
was committed, or in that wdierc he or she shall be apprehended and 
retaken : and in case of any prosecution for any such escape, attempt 
to escape, breach of prison or rescue, either against the offender 
escaping or attempting to escape, or having ])roken prison, or having 
been rescued, or against any other person or persons conceraed 
therein, or aiding, abetting or assisting the same, a certificate given 
by the clerk of assize, or other clerk of the court in which such 
offender shall have been convicted, shall, together with due proof 
of the identity of the person, be sufficient evidence to the court and 
jury of the nature and fact of the conviction, and of the species and 
period of confinement to which such person was sentenced. 


Indictment against a Constable for a Negligent Escape. 

Middlesex, to wit : — The jurors for our* lady the Queen upon their 
oath present, that on the first day of June, in the year of our Lord 
, J. S., then being one of the constables of the parish of B., in 
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the county of M., brought one J. N. before A. C., esquire, then and 
yet being one of the justices of our said lady the Queen, assigned 
to keep the peace for our said lady the Queen in and for the county 
aforesaid, and also to hear and determine divers felonies, trespasses 
and other misdeeds committed in the said county ; and the said J. N. 
was then charged before the said A. C., by one Catherine Hope, 
spinster, upon the oath of the said Catherine, that he the said J. N. 
had then lately before violently, and against her will, felowously 
ravished and. carnally known her the said Catherine; and the said 
J. N. was then examined before the said A. C., the Justice aforesaid, 
touching the said offence so to him charged as aforesaid ; upon which 
the said A. C., the justice aforesaid, did then make a certain warrant 
under his hand and seal, in due form of law, bearing date the said 
first day of June in the year aforesaid, directed to the keeper of 
Newgate or his deputy, commanding him the said keeper or his 
deputy, that he should receive into his custody the said J. N., 
brought before him and charged upon the oath of the said Catherine 
Hope, with the premises above specified ; and the said justice, by 
the said warrant, did command the said keeper of Newgate or his 
deputy, to safely keep him the said J. N. there until he by due course 
of law should be discharged ; which said warrant afterwards, to wit, 
on the day and year aforesaid, was delivered to the said J. S., then 
being one of the constables of the said parish as aforesaid, and then 
having the said J. N. in his custody for the cause aforesaid ; and the 
said J. S. was then commanded by the said A. C., the justice afore- 
said, to convey the said J. N., without delay, to the said gaol of 
Newgate, and to deliver him the said J. N. to the keeper of the said 
gaol or his deputy, together with the warrant aforesaid.^ And the 
jurors aforesaid, upon their oath aforesaid, do further present, that 
the said J. afterwards, to wit, on the day and year last aforesaid, 
then being one of the constables of the said parish as aforesaid, and 
then having the said J. N. in his custody for the cause aforesaid, the 
said .1. N. out of the custody of him the said J. S. unlawfully and 
negligently did permit to escape, and go at large wliithersoever he 
would, whereby the said J. N. did then escape, and go at large 
whithersoever he would ; to the great hinderance of justice, to the 
evil example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. 

Fine., 2 Hawk. c. 10, 8. 31, Where a lyrlvate person is guilty of 
a negligent escape^ the punishment is fine or imprisonment^ or both. 
Id. c. 20, 8. G. 'The imprisonment must be for some criminal matter^ 
otherwise the escape is mt punishable criminally. 

Evidence. 

Provo that J. N. was charged with rape, as alleged in the indict- 
ment. Prove the warrant of commitment in substance as set out in 
the indictment, either by producing the warrant itself, or, %fter prov- 
ing the service tif a notice upon the defendant to produce it, by parol 
or other secondary evidence of its contents. Prove a delivery of the 
warrant to the defendant. Prove that he had J. N. in actual custody 
under the warriuit. See 2 Hawk. c. 19, ss. 1, 4. And lastly, prove 
the escape. It is not necessarv to prove negligence in the defend- 
ant ; the law implies it ; see 1 Ifa/e, 600 ; but if the escape were not 
ill fact negligent, if the defendant by force rescued himself, or were 
rescued by others, and the defendant made fresh suit after him, but 
without effect ; all this must be shown upon the part of the defend- 
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ant. Also, it is immaterial whether J. N. were guilty of the rape or 
not, provided the warrant were such as would justity J. S. in detain- 
ing him. (See ante^ p. 552.) 


Indictment for Escaping out of the Custody of a Constable. 

Stats th^ charge before the magistrate^ the warrant of commitment^ 
and the defendant's being in the custody of J. S. as in the last prece- 
denty to the ^ ; and then proceed thus] : and the jurors aforesaid, upon 
their oath aforesaid, do further present, that tlie said J. N., so being 
in the custody of the said J. S., under and by virtue of the warrant 
aforesaid, afterwards, and whilst he continued in such custody, and 
before he was delivered by the said J. S. to the said keeper of New- 
gate or his deputy, to wit, on the day and year last aforesaid, out of 
the custody of the said J. S. unlawfully did escape, and go at largo 
wliithersoever he would ; to the great hinderance of justice, to the 
evil example of all others in the like case otlending, and against the 
jieace of our lady the Queen, her crown and dignity. The venue may 
be laid in the county where the offence was committed^ or in tJuit in which 
the defendant was apprehended and retaken. 4 G. 4, c. G4, s. 44 (antCy 
p. 689). 

Fine and imprisonment (with or without hard labour ^ 14 & 15 
Viet. c. 100, s. 29). See 2 Hawk. c. 17, s. 5. See the evidence under 
the last precedent. 


Indictment against a Gaoler for a Vohmtamj Escape. 

Berkshire, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit [at the general quarter sessions 

of the peace, holden at , so continuing the record of the conviction of 

the party who esrajtedy stating itj however^ in the past and not in the 
present tense ; then proceed thus] : which said judgment still remains 
ill full force and eftect, and not in the least reversed or made void. 
And the jurors first aforesaid, upon their oath aforesaid, do further 
present, tliat afterwards, to wit, at the said general quarter sessions of 
tlie peace above mentioned, be the said J. N. was committed to the 
care and custody of »J. S., he the said J. S. then and still being keeper 
(d the common gaol in and for the said county of Berks, there to bo 
kept and imprisoned in the gaol aforesaid, according to and in pur- 
suance of the judgment and sentence aforesaid ; and the said J. S. 
him the said J. N. then had in the custody of him the said J. S., for 
the cause aforesaid, in the gaol aforesaid. And the jurors first 
aforesaid, upon their oath aforesaid, do further present that the 
said J. S. afterwards, and before the expiration of the six calendar 
montlis f^r which the said J. N. was so ordered to be imprisoned 
as aforesaid, and whilst the said J. N. was so in the custody of the 
said J. S. as sucli keeper of the said common gaol as aforesaid, to 
wit, on the first day of August, in the year last aforesaid, feloni- 
ously Vf the offence for which J. N. was convicted were a^elony]^ un- 
lawmlly, voluntarily and contemptuously, did permit and suffer the 
said J. N. to escape, and go at large whithersoever he would ; 
wherelby the said J. N. did then escape out of the said prison, and 
go at large whithersoever he would ; in contempt of our said lady 
the Queen and her laws, contrary to the duty of the said J. S., so 
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being keeper of the gaol aforesaid, in manifest hinderance of jus- 
tice, to the evil example of all others in the like case offending, 

and againttt the jjcace of our ladj the (^ueen, her crown and 

dignity. 

A voluntary eftcape amounts to the same offence^ and is punishable 
in the same degree^ as the offence of which the prisoner was guilty^ 
and for which he was in custody^ whether treason^ felony^ or trespass. 
The officer^ hovmver^ canmt he thus punished until after the original 
delinquent has' been convicted^ but before siLch conviction he may be 
filled awl imprisoned as for a misdemeanor, 4 Bl, Com, 130 ; 1 Uale^ 
234 ; 2 Hawk, c, 19, s. 22. 

Evidence, 

JVove the conviction of J. N., and that, upon his conviction, he 
was remanded or committed to the custody of the defendant, as 
keeper of the common gaol of the county of Berks. This may be 
])roved by the certificate of the clerk of assize or other clerk of 
tlic court in which the offender shall have been convicted, which, 
together with the proof of identity, is sufficient evidence of the 
nature and fjicts of the conviction, and of the species and period 
of the confinement. 4 G. 4, c. 64, s. 44 {ante^ p. 689). The certificate 
must set forth the effect and substance of the conviction. R. v. 
Watson^ U. <1; It. 468. Prove him afterwards to have been in the 
custody of the defendant, in pursuance of his sentence. And lastly, 
prove the escape. It docs not seem to be necessary to prove that 
the escape was voluntary ; the law, it should seem, will presume 
that, until the contrary appear. 


Sect. 2. 

BREACH OF PRISON. 


Statutes. 

1 Ed. 2, 2, 0 . 1.] — Concerning prisoners wdiich break prison, our 
lord the king willeth and conunaudeth, that none from henceforth 
that breaketh prison shall have judgment of life or member for 
breaking of prison only, except the cause for wdiich he was taken 
and imprisoned did reipiire such judgment, if he had been convicted 
thereupon according to the law and custom of the realm, albeit in 
times post it hath been used otherwise. 

7 tk S G. 4, c. 28, s. 8 — Offences not punishable by particular Sta- 
tutes .’] — Every person convicted of any felony not punishable with 
death shall bo punished in the same manner prescribed by the sta- 
tute or statutes specially relating to such felony ; and every person 
convicted of any felonv, for which no punishment hath been, or 
hereafter may be, specially provided, shall be deemed to be punish- 
able under this act, and shall be liable, at the discretion of the* court, 
to be transported beyond the seas for the term of seven years, or to 
be imprisoned for any term not exceeding two years ; and, if a 
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male, to be onee, twice or thrice publicly or privately whipped (if 
tlie court shall so think lit), in addition to such imprisonment. 

20 & 21 Viet c. ^.y-Antc,p. 265. 

7 8 G'. 4, 0 . 28, 8. 9 — Place and Mode of Where 

ar^ person shall be convicted of any offence punishable under this 
acr, for which imprisonment may be awarded, it shall be lawful for 
the court to sentence the offender to bo imprisoned, or to be im- 
prisoned and kept to hard labour in the common gaol or house of 
correction, and also to direct that the offender shall be kept in soli- 
tary confinement for tlie wliolc or any portion or portions of such 
imprisonment, or of such imprisonment with hard labour, as to the 
court in its discretion shall seem meet. See 7 \V. 4 «£• 1 Vkt c. 90, 
8. 5. 


Indictment for Breaking Prison. 

Proceed as in the. precedent ante^ p. 689, to the words “until he by 
due course of law should be discharged,” in. the description of the 
watrant of commitinent ami then proceed thus] : by virtue of which 
said warrjint, afterwards, to wit, on the day and year aforesaid, the 
said J. N. was taken and conveyed to the said gaol of Newgate, and 
then delivered to one W. S., the keeper of the said gaol, and the said 
AV. S., keeper of the said gaol, then and there received him the. said 
J. N., in his custody in the gaol of Newgate aforesaid®. And the 
jurors aforesaid, u])on their oatli aforesaid, do further present, that 
the said J. N. afterwards, and whilst he so remained in custody of 
the said W. S., keeper of the said gaol, under and by virtue of the 
warrant aforesaid, to wit, on the third day of S(*ptember, in the year 
last aforesaid, feloniously \ifhe v:as committed for treason or felmnj\ 
unlawfully, wilfully and injuriously did break the gaol of Newgate 
aforesaid, })y then cutting and sawing two iron bars of the said gaol, 
and also by then breaking, cutting and removing a great (juantity of 
stone, parcel of the wall of the gaol aforesaid ; l)y means whereof he 
the said J. N. did then escape and go at large whithersoever he 
would ; to the great hindcrance and obstruction of Justice, in con- 
tempt of our lady tha Queen and her laws, to the evil example (Jif all 
others, in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity, llie venue viag be laid in the 
county where the offence was committed.^ or in that in which the defend- 
ant was apprehemled and retaken. 4 G. 4, c. 04, 8. 44 {ante^ p. 689). 

Felony., if the defen/dant v:ere in custody for treason or fek/TLy., 1 Ed* 
2, 8t 2 ; 1 Ilale^ 612 : servitude for not more than seven nor 

less than three years., or imprisonment not e^ceedmg two years., vnth 
or icithout hard labour for the whole or any jpr/r/ (f the imprison- 
ment., and with or without solitary confinement., 7 d; 8 6r. 4, c. 28, 
s. 9, such confinement not exceeding pne month at any one time, nor 
three months in any one year, 7 W, 4 ct* 1 Viet. c. 90, s. 5 ; a/n/l, if 
a male, to he once, twice or thrice publicly or privately whijrped, in 
addition to the imprisonment, if the court shall think fit ; 1 & G. 4, 
c. 28, «. 8 ; 20 tfc 21 Viet. c. 3 (ante,p. 205). Fine and imprisonment, 
if the defendant were in custody for any othor offence. 2 Ilawk. c. 1 8, 
8. 21. 


Evidmee, 

Prove the charge before the magistrate, and the warrant, as di- 
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rected mte^ p. 690. Prove tltat the defendant was afterwards lodged 
in the gaol naentioned in the indictment, in the custody of the keeper ; 
and prove that, while in custody there under the warrant, he broke 
the gaol and escaped. 

The escape must be proved, if the breaking be charged as a 
felony ; 2 Haiok. c. 18, s. 12 ; but otherwise, it should seem, if it be 
a misdemeanor only. And the breaking proved must be an ac^al 
breaking ; merely getting over the walls, or passing out through a 
door, or tlie like, is an escape only, and not a breach of prison ; 
1 Hale^ Oil ; and see R. v. Bnrridge^ 3 1\ Wms. 439 ; and on this 
account, it should seem that the manner of the breaking should be 
stated in the indictment, as in the above precedent, in order that the 
court may see that it was such as is necessary in law to constitute a 
breach of prison. But the breaking need not be intentional ; and 
tlierefore where a prisoner, in effecting his escape, by accident threw 
down some loose bricks at the top of the ])rison wall, placed there to 
impede escape and give alarm, it was holden to be a prison breach. 
R. V. Ilamcell, R. & R 458. 

Every place where a man’s person is lawfully imprisoned, whether 
upon accusation or after conviction, such as the common gaol, the 
constable’s house, the stocks, etc., is a prison within the meaning of 
the statute ; 2 Hawk, c, 18, a. 4 ; and as described in the indictment, 
so it must be proved. 

Although it is not material, in this case, whether the defendant 
wore guilty of the offence for which ho was imprisoned or not, 2 Uawk. 
I*. 18, s. lo, yet if he can prove that no such offence was ever actually 
cf)mmittcd, or that he was arrested and detained witliout anv reason- 
able cause of suspicion against him, 1 IJtdc, 610, Oil, or it he have 
been subscMiuently indictc<i for the offence and accpiitted, this will be 
a sufficient defence to the indictment fur breach of prison. 


AIDING PRISONERS TO ESCAPE. 


Statutes. 

4 G. 4, c. 64, s. 43 — any person shall convey, or 
cause to be conveyed into any prison to wliich this act shall extend, 
any mask, visor or other disguise, or any instrument or arms proper 
to facilitate the escape of any prisoners, and the same shall deliverer 
cause to be delivered to any j)risoner in such prison, or to any other 
person there, for the use of any such prisoner, without the consent 
or privity of the keeper of such prison, every such person shall be 
deerafed to have delivered such visor or disguise, instrument or arms, 
with intent to aid and assist such prisoner to escape or attempt to 
escape ; and if any person shall, by any means whatever, aid and 
assist any prisoner to escape or in attempting to escape from any 
prison, every person so offending, whether an escape be actually 
madie or hot, shall be guilty of felony, and, being convicted thereof, 
shall be transported beyond the seas for any term not exceeding 
fourteen years. 

16 c. 31, s. Aiding Escapes .'} — For the further punishment 
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of persons who shall aid or assist prisoners to attempt to escape out 
of lawful custody ; if any person shall, from and after the 24th day 
of June, 1743, by any means whatsoever, be aiding or assisting to 
any prisoner to attempt to make his or her escape from any gaol, 
although no escape be actually made, in case such prisoner then was 
attainted or convicted of treason, or any felony except petty larceny, 
or lawfully committed to or detained in any gaol for treason, or any 
felony, except petty larceny, expressed in tho warrant of commitment 
or detainer, eveiy person so offending, and being thereof lawfiilly 
convicted, shall be deemed and adjudged guilty of felony, and shall 
be transported to one of his Majesty’s colonics or plantations in 
America, for the term of seven years ; and in case such prisoner then 
was convicted of, committed to. or detained in any gaol for petty lar- 
ceny, or any other crime not ueing treason, or felony, expressed in 
the warrant of his or her commitment or detainer as aforesaid, or 
then was in gaol upon any process whatsoever for any debt, damages, 
costs, sum or sums of money amounting in the whole to the sum 
one hundred pounds, every person so offending as aforesaid, and being 
thereof lawfully convicted, shall be deemed and adjudged to be guilty 
of a misdemeanor, for wliich he or she shall be liable to a fine and 
imprisonment. 

Sect. 2 — Convening into Prison the means of Escape !] — If any per- 
son, shall, from and after tlie said 24th day of June, 1743, convey, or 
cause to be conveyed, into any gaol or prison, any visor, or other 
disguise, or any instrument or anns proper to facilitate the escape of 
tlie prisoners, and tlie same shall deliver or cause to be delivered to 
any prisoner in any such gaol, or to any otlier person there, for tho 
use of any such prisoner, without the consent or privity of the keeper 
or under-keeper of any such gaol or prison, every such person, al- 
though no escape or attempt to eKca]>e be actually made, shall be 
deemed to have delivered such visor, or other disguise, instrument or 
arms, wdlh an intent to aid and assist such prisoner to escape or 
attempt to escajic ; and in case such prisoner then w^as attainted or 
convicted of treason, or any felony except petty larceny, or lawfully 
committed to or detained in any such gaol for treason, or any felony 
except petty larceny, expressed in the warrant of commitment or 
detainer, every jierson so offending, and being thereof law^fully con- 
victed, shall in like manner be deemed and adjudged guilty of felony, 
and .shall be transported to one of his Majesty’s colonies or planta- 
tions in America for the terra of seven years; but in case the 
prisoner to whom, or for whose use, such visor or disguise, instrument 
or anns, shall be so delivered, then was convicted, coinmitted, or de- 
tained for petty larceny, or any other crime not being treason or 
felony, expressed in the warrant of commitment or detainer, or upon 
any process whatsoever for any debt, damages, costs, sum or sums of 
money, amounting in the whole to the sura of one hundred pounds, 
every such person so offending, and being thereof lawfully convicted, 
shall be deemed and adjudged to be guilty of a misdemeanor, for 
which he or she shall be in like manner liable to a fine and imprison- 
ment. 

Sect. ^—Aiding Escape from Constable .'] — If anj^ person shall, from 
and after the 24th day of June, 1743, aid or assist any prisoner to 
attempt to make his or her escape from the custody of any constable, 
headborough, tithingman, or other officer or person, who i^hall then 
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have the lawful charge of such prisoner, in order to carry him or her 
to gaol, by virtue of a warrant of commitment for treason or any 
felony (except petty larceny) expressed in such warrant ; or if any 
person shall be aiding or assisting to any felon to attempt to make 
his escape from on board any boat, ship or vessel, carrying felons for 
transportation, or from^he contractor for the transportation of such 
felons, assigns, or agents, or any other person to whom such felon 
shall have been lawfully delivered in order for transportation ; then 
every person so oiFending, and being lawfully convicted thereof, shall 
be deemed and*adjudged to be ^ilty of felony, and shall be trans- 
ported to one of his Majesty’s colonies or plantations in .America, for 
the term of seven years. 

Sect. 4 — LimitaUon.l — Provided that there shall be no prosecution 
for any of the said offences, unless such prosecution be commenced 
within one year after such offence committed. 

9 d; 10 Viet. c. 24, s. 1.] — Ante^p. 368. 

20 (& 21 Viet. c. 3.] — Ante^ p. 265. 


Jndietment for eonveying Files to a Prisoner^ to enable him to 
Escape. 

Berkshire, to wit : —The jurors for our lady the Queen upon their 
oath present, that before and at the time of the committing of the 
felony hereinafter mentioned, to wit, on the first day of June, in the 

year of our Jiord , one J. N. was a prisoner, and in custody of 

one AV. 8., in the common gaol in and for the county of Berks ; and 
that J. S. afterwards, and whilst the said J. N. was such prisoner and 
in custody as aforesaid, to wit, on the day and year aforesaid, felo- 
niously did convey and cause to be conveyed into the gaol aforesaid 
two steel files, being instruments proper to facilitate the escape of 
lu'isoners, and the same files being such instruments as aforesaid, 
then feloniously did deliver and cause to be delivered to the said 
J. N. (“ any jmsoner or other person for the use of any then 

}>eing such prisoner in tho^ custody of W. S. as aforesaid, without 
the consent or privity of the said keeper of the said gaol ; which 
said files, being such instruments as aforesaid, were so conveyed into 
the said gaol, and delivered to the said J. N. by the said J. 8. as 
aforesaid, with the felonious iutont to aid and assist the said J. N., 
so being such prisoner and in custody as aforesaid, to escape from 
and out of the said gaol ; against the form of the statute in such case 
made and provided, aiuf against the peace of our lady the Queen, her 
crown and dignity. An imUclment on the 4 G. 4, c. 64, s. A'd^for aid- 
ing a prisoner to escape or in attempting to escape^ need not set forth the 
, nieans employed by the defeiulant for t)mt purpose. Holloway v. Reg.. 
2 Den. CVC. 287 ; 17 (?. i?, 317. 

* Felony : penal 8ervit\tde for not more than fourteen and not less than 
threo yearSy 4 G. 4, c. 64, s. 43 ; 20 tf; 21 Viet. c. 3 (antCyp. 266), or 
impnsanmenty with or tdiihout kapd. lahoury not exceeding two years. 
9 d: 10 Viet e. 24, s. 1 («w/e, 308). See 7 d S G. 4, c. 28, s. 10 

i antfy p» 266). ‘ This statute applies to alt prisonsy except Bcthleheniy 
'irkUwelly^ the Quem^s Prisdny the prison <f the Marshalsea and Palace 
Courts and.the Penitmilwries'at hfillhank and Gloucester, With respect 
to thesCy the offence i^ felony : transportation for seven yearsy if the 
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prisoMT irere at the time convicted of treaspn or felony^ or committed for 
treason or fehny expressed in the warrant : mMemmnor : fine and hn- 
prisonment^ if convwted or committed of any other offence^ or for a deht^ 
davM^es or costs in a civil caee amounting to £100. 16 G» 2, c. 31, s. 2. 

A iding and assisting a prisoner to attempt an^^cape from those gaols^ 
although no escape he actually madc^ is punishahU in the same manner. 
Id, 8, 1. By 4 G, 4, c, 64, 1, Me 16 G, 2, is repealed so far as relates to 
the escape of any prisoner from any gaol or prison to which that act 
shall extend ; and see ss. 2 and 76, and 5 G, 4, c. 85, ss. 9 and 27. It is 
a misdemeanor^ indictable at common UitVy to aid a person to escam from 
custody^ who is confined under the remand of the Insolvent Debtors' 
Court, Reg. v. Allan^ C. cD Mar. 295. Aiid aiding and assisting a 
/rrisoner^ in custody for treason or felony^ to make his escape from the 
constable or officer conveying him^ under a tcarranty to prison is a 
felony : %)enal servitude for not more than seven ?u>r less than three 
years. 16 G. 2, c. 31, a. 3 ; 20 21 T7c/. c. 3. An indictment upon 

the 16 (r. 2, c. 31, must set forth the warranty etc.^ as in the last prece- 
dent^ to the asterisk^ ^ and then pi'occed to allege the conveying of the 
files as above. And if the prismier were convicted at the time the files 
were conveyed to it must he stated accordingly {asantc^ p. 691). 
As to the Penitentiary at Afillhank^ see 56 G. 3, c. 53, s. 44 ; 59 G. 3, 
c. 136, s. 17 ; and 7 W. 4 1 Viet. c. 91, a. 1 ; 6 <C* 7 Viet. o. 26. As 

to the Pentonville Prison^ sceb & ^ Viet c. 29, ss. 24, 25. A iding atid 
assisting prisoners of war to escape is felony : penal servitude for life 
or for not less than three years. 52 G. 3, c. 156 ; 20 tk 21 Viet. c. 3 ; 
see R. V. Martin^ R. <6 R. 196. As to aiding and assisting j'^ersons 
convicted by a militaiy or naval court-martial to escape,^ see the Annual 
Aluiiny and Marine Mutiny Acts. 

Evidence, 

To support this indictment, prove that J. N. was in custody, and a 
prisoner in the gaol mentioned in the indictment. The words of tlie 
statute are, “ any prisoner.” Prove that whilst J. N. was so in cus- 
tody, the defendant conveyed to him one or more files ; and prove 
that such files were calculated to facilitate his escape, by filing his 
irons, or the window bars, or the like. The mere delivery of such 
instruments to the prisoner, without the consent or privity of the 
keeper of the prison, shows the intent, and it is immaterial, upon this 
statute, whether an escape he actually made or not. 4 G. 4, c. 64, 
s. 43. No time is limited for the jf^rdsecution of ofiences against this 
statute. 

To support an indictment upon the stat. 16 G. 2, c. 31, prove the 
charge before the ina^strate, the warrant, and tliat J. N. was in cus- 
tody in gaol, under the wan*ant. Where the commitment was on 
suspicion of felony, it was holden not to be within that act, which 
extends only to cases where tho offence is clearly and plainly e.x- 
pressed in the warrant, or where the prisoner stands convictcal of it. 
R. V. Walker^ 1 LeOch^ 97 ; and see Id. 98, 7^., 363. If a prisoner be 
convicted, it is an offenbe within, thia statute to deliver instruments 
to him to facilitate his escape, he be parddned of the offence 

of which he was convicted, on condition of transportation, and even 
though the party delivering the instruments did not know of what 
specific offence the prisoner was convicted. R. yt.^ShaWy R. d R, 626. 
Prove the delivery of the files, above ; and lastly, prove the 
offence to have been committed within one year next before the com- 
W. H u 
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mencement of the prosecution. 16 G. % c. 31, s. 4. This statute 
does not extend to cases ^here an actual escape is made. R. v. TiU 
Uy^ 2 Leach^ G62. 


Sect. 3. 


RESCUE., 

Statutes, 

1 2 G. 4, c. 88, s, 1.] — “Whereas divers daring attempts have of 

late been made to effect the rescue or prevent the detention of persons 
charged with or committed for or on suspicion of felony ; and whereas 
it might tend more effectually to prevent the commission of such of- 
fences, if such further provisions were made for the punishment of 
persons who may hereafter be convicted thereof, as are hereinafter 
enacted be it therefore enacted, that from and after the passing of 
this act, if any person shall rescue, or aid and assist in rescuing, from 
the lawful custody of any constable, officer, headborough, or other 
person whomsoever, any person charged with, or suspected of, or 
committed for any felony, or on suspicion thereof, then, if the person 
or persons so offending shall be convicted of felony, and be entitled to 
benefit of clergy, and bo liable to be imprisoned for any term not ex- 
ceeding one year, it shall be lawful for the court, by or before whom 
any such person or persons shall be convicted, to order and direct, in 
case it shall think tit, that such person or persons, instead of being so 
fined and imprisoned as aforesaid, shall be transported beyond the 
seas for seven years, or be imprisoned only, or be imprisoned and kept 
to hard labour, in the common gaol, house of correction, or peni- 
tentiary house for any term not less than one and not exceeding three 
years. 

25 (r. 2, c, 37, 8 . ^ ^Rescuing Murderers while proceeding to Ex- 
cctt/iOM.] — If any person or persons whatsoever shall by force set 
at liberty or rescue, or attempt to rescue or set at liberty, any 
person out of prison, who shall bo committed for or found guilty of 
murder, or rescue, or attempt to rescue any person convicted of 
murder, going to execution, or during execution, every person so 
offending shall bo deemed, taken, and adjudged to be guilty of felony, 
and sliall suffer death, without benefit of clergy. 

7 W. 4 cC* 1 Viet c. 91, s. 1 — Punishment for Rescuing Murderers^ 
--^Recites 25 G. 2, c. 37, s. 9, and eiiActs, that if any person shall, 
after the commencement of this act (1st Oct. 1837), be convicted of the 
offence thereinbefore mentioned, such person shall not suffer death, or 
have sentence of death awarded against him or her for the same, but 
shall be liable, at the discretion of the court, to be transported beyond 
the seas for the term of the natural life of such person, or for any term 
not less than fifteen years, or to be imprisoned for any term not ex- 
ceeding three years. 

9 10 VkU c* 24, «. \.y-Ante^ p, 368. 

20 db 21 VkU c. 3,]~il»te,i). 266. 
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7 TF. 4 1 VicL c, 91, 8, 2^Place and Mode of Imprisomiait.']^ 

Ante^p, 676. 


Indictment for the Rescue of a Felon from a Constahle, 

State the charge before the magUtratey the warranty the delivery of 
it to thA constable^ and J. N's being in his custody under it^ as in the 
precedent^ ante, p. GOO, to the leorde, “together with the warrant 
aforesaid” inclusive. Then jyeoceed Ulus'] — And the jurors aforesaid, 
upon their oath aforesaid, do further present, that the said J. N. and 
J. T. afterwards, and whilst the said J, N. was in tlie custody of the 
said J. S., under the said warrant as aforesaid, and wdiilst the said J. S. 
was conveying the said «J. N., under and by virtue of the said warrant, 
to the said gaol of Newgate, to wit, on tile day and year last afore- 
said, in and upon the said J. S., then being a constable as aforesaid, 
and then lawfull}^ having the said J. N. in his custody, by virtue of 
the said warrant, for the cause aforesaid, in the due execution of his 
said office then being, did make an assault and him the said J. S. did 
then beat, wound, and ill-treat ; and that the said J. 1\, the said J. N. 
out of the custody of the said J. S., and against the will of him the 
said J. 8., then unlawfully and forcibly did rescue and pjit at large, to 
go whithersoever he w'ould : and that the said J. N. himself out of the 
custody of the said J. S., and against the will of him the said J. S., 
then unlawfully and forcibly did rescue and put at large, to go whither- 
soever he would : to the great hinderance of justice, in contempt of 
our lady the Queen and her laws, to the evil example of all others in 
tlie like case offending, and against the peace of our lady the Queen, 
lier crown and dignity. 

Fine and hriprisonment (with or without hard labour, 14 S 15 Viet 
c. 100, s. 29), as for a misdemeanor, if the iKirfy rescued he not con- 
victed of the offence fur which he was in custody ; 2 Hawk. c. 21, 8 ; 

hut if he be convicted, then, if for high treason, (he rescue is high 
treason; if for felony, felony ; if for a nnsdemcanor, o misdemeanor, 
1 Hale, 607. If the rescuers be comneted of f km y, the. court, at its 
discretion, may adjudge them to he kept to penal servitude, for four 
years, or to he imprisoned, or imprisoned and kept to hard labour, for 
not less than one year, nor more than three years. 1 (f 2 (J. 4, c. 88, 
«. 1 ; 16 17 Viet. c. 99, ss. 1, 2, 4. See 7 & 8 G. 4, c. 2H, s. 10 

(ante, p. 265). Rescuing or attempting to rescue a person vonvietefi 
of murder, whilst proceeding to e^ejcutwn, or rescuing out of prison a 
person committed or convicted for murdjer, is felony, 25 G, 2, c. 37, 
8. penal servitude for life or for not less than three years, or impri- 
sonment not exceeding three years. 7 IF. 4 1 VicL c. 91, «. 1 ; 9 & 

10 Viet. c. 24, 8. 1 (ante, p. 368) ; 20 21 Viet. c. 3 (ante, p. 265) ; 

tliA imprisonment being with or without •hard labour, ami with or 
without solitary confinement, not exceeding one month at any one time, 
nor three months in any one year. 1 W. ^ & \ VicL c. 91, s. 2 (ante, 
p. 676). Rescuing offenders under sentence of transportation from the 
custody of the sujyenniendent, etc., conveying them, is pwnishahle in the 
same manner as if the party had been confined in gaol. 5 G. 4, c. 84, 
s. 22, post, p. 700. 

See a precedent of an indictment for rescuing a distress for rent, Oro, 
Cir. Com. 198 ; and for rescuing cattle, taken damage feasant, out of a 
pound. Id, 199 ; R, v, Bradshaw, 7 C,<&P, 233. 

u u 2 
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Evidence. 

Prove the charge before the magistrate, the waiTant, and that J. N. 
was in the custody of J. S. under the warrant. If the party was con- 
victed, the conviction may be proved by a certificate of the proper 
otficer. 4 G. 4, c. 64, s. 44 (ante^ p, 689), and 5 G. 4, c. 84, s. 24, 
post^ p. 701. And prove that whilst so in custody the defendant 
forcibly rescued him, as stated in the indictment. A wan'ant of a jus- 
tice of the peace to apprehend a party, founded on a certificate of the 
clerk of the p6ace, that an indictment ‘for a misdemeanor had been 
found against such party, is good ; and therefore, if upon such war- 
rant the party be arrested and afterwards reseued, those who are guilty 
of the rescue may be convicted of a misdemeanor. R. v. Stokes^ 5 
a d; P. 148. 

As to evidence for the defendant, it may be observed, that any cir- 
cumstances that will excuse a breach of prison will excuse a rescue. 
(See aiUe^p. 694.) 2 Hawk. c. 21, sa. 1, 2. 


Sect. 4. 

UEINd AT LAIUIE DUTIINT, A SENTENCE OP TRANSPORTATION OR 
PENAL SERVITUDE. 


Statutes. 

f) G. 4, r. 84, s. 22 — Pmushment — Vemie.'] — If any offender who 
shall have been or shall be sentenced or ordered to be transported 
or banished, or who shall have agreed or shall agree to transport or 
banish himself or herself, on certain conditions, cither for life, or any 
number of years, under the provisions of this or any former act, shall 
be afterwards at large, within any part of his Majesty’s dominions, 
without sornt lawful cause, before the expiration of the term for 
which such offender shall have been sentenced or ordered to bo 
transported or banished, or shall have so agreed to transport or banish 
himself or herself, eveyy such offender so being at large, being thereof 
lawfully convicted, shall sufter death as in cases of felony, without the 
benefit of clergy ; and such offender may be tried either in the county 
or place where he or siie shall be apprehended, or in that from whence 
lie or she was ordered to be transported or banished ; and if any person 
shall rescue or attempt to rescue, or assist in rescuing or attempting to 
rescue any such offender |rom the custody of such superintendent*or 
overseer, or of any sheriff or gaoler or other person conveying, remov- 
ing, transporting or reconveying him or her, or shall convey or cause 
to DC conveyed, any disguiae, instrument for effecting escape, or arms, 
to such offender, eveir such offence shall be punishable in the same 
manner as if such offender had been confined in a gaol or prison in 
the custody of the sheriff or gaoler, for the crime of which such 
offender shall have been convicted ; and whoever shall discover and 
prosecute to conviction any such offender so being at large within this 
Kingdom, shall be entitled to a reward of twenty pounds for every 
such offender so convicted. 

Sect. 23— /ndiffment.]— In any indictment against any offender 
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for being found at large contrary to the provisions of this or of any 
other act now made or hereafter to be made, and also in any indict- 
ment against any person who shall rescue or attempt to rescue, or 
assist in rescuing any such offender from such custody, or who shall 
convey or cause to be conveyed any disguise, instrument for effecting 
escape, or arms, to any such offender, contrary to the provisions of 
this or any other act now made orliereafter to oe made, whether such 
offender shall have been tried before any court or judge within or 
without the United Kingdom, or before any naval or military court- 
martial, it shall be sufficient to charge and allege the order made for 
the transportation or banishment of such offender, without charging 
or alleging any indictment, trial, conviction, judgment, or sentence, 
or any pardon or intention of mercy, or signification thereof, of or 
against, or in any manner relating to such offender. 

Sect. Evidence of Conviction.'] — The clerk of the court or other 

officer having the custody of the records of the court where such 
sentence or order of transportation or banishment shall have been 
passed or made, shall, at the request of any person on his Majesty’s 
behalf, make out and give a certificate in writing, signed by him, 
c<nitaining the effect and substance only (omitting the formal part) 
of every indictment and conviction of such offender, and of the sen- 
tence or order for his or her transportation or banishment ^not taking 
for the same more than six shillings and eightpence), which certifi- 
cate shall be sufficient evidence of the conviction, or sentence or 
order for the transportation or banishment of such offender ; and every 
such certificate, if made by the clerk or officer of any court in Great 
Britain, shall be received in evidence, upon proof of the signature 
and official character of the person signing the same ; and every such 
certificate, if made by the clerk or officer of any court out of Great 
Britain, shall be received in evidence, if verified by the seal of the 
court, or by the signature of the judge, or one of the judges of the 
court, without further proof. 

4 5 W. 4, c. 67.] — Recites 5 G. 4, c. 84, «. 22, and enacts, that 

so much of the recited act as inflicts the punishment of death upon 
persons convicted of any offence therein and 4iereinbcfore specified, 
shall be and the same is hereby repealed ; and that from and after 
the passing of this act, any person convicted of any offence above 
specified in the said act of the fifth y^r of the reign of his late Ma- 
jesty King George the Fourth, or of aiding or abetting, counselling 
or procuring the commission thereof, shall be liable to be transported 
beyond the seas for his or her natural life, and previously to trans- 
portation shall be imprisoned, with or witliout hard labour, in any 
common gaol, house of correction, prison, or penitentiary, for any 
term not exceeding four years. * 

9 (fc 10 Viet. c. 24, 8. 1.] — Ante^p. 368. 

20 <& 21 Viet. c. 3.]— jp. 265. 

Indictment, 

Middlesex, to wit The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, [at the general quarter sessions 
of the peace, holden at , so continuing the caption of the indict’- 
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ment to the words “ county committed” (see ante^ p, 31) ; then pro- 
ceed thtis^i : it web ordered that J. B. should be transported for the 
term of seven years^ to such place beyond the seas as our said lady 
the Queen, by and with the arlvice of her privy council, should appoint, 
[or should be kept in penal servitude for the term of seven years, as 
the case may he]y which said order still remains in full force and effect, 
and not in the least reversed or made void. And the jurors aforesaid, 
upon their oath. aforesaid, do further present, that the said J. S. after- 
wanis, that is to say, after he the said J. S. was so ordered to be trans- 
ported [or kept in penal servitude] as aforesaid, and before the expi- 
ration of the term of seven years tor which he the said J. S. was so 
ordered to be transported [or kept in penal servitude] as aforesaid, to 

wit, on the lirst day of June, in the year of our Lord , feloniously 

and unlawfully and without any lawful cause or excuse whatsoever, 
was at large within the United Kingdom of Great Britain and Ireland, 
to wit, at the parish of B., in the county of M. ; against the form of 
the statute in such case made and provided, and against the peace 
of our lady the Queen, her crown and dignity. 

It is sufficient in the indictment to charge and allege the order made 
for the sentence of the offender^ without charging or alleging any indict- 
ment^ trials conviction^ judgment^ or sentence^ or any pardon^ or intention 
of mercy^ or signification thereof of ""or against^ or in any manner 
relating to such ojfeiuler. 5 G. 4, c. 84, s. 23. R. v. Fitzpatrick^ 
It, dk It. 512. The venue may he laid either in the county where the 
defendant was apprehended^ or in the county whence he was ordered to 
be transported or kept in pemd servitude, 5 G, 4, c. 84, s, 22. 

Felony : 5 G, 4, c, 84, s. 22 : 2>enal servitude for life or for not less 
than three years; with previous imimsonment^ with or without hard 
labour^ for any term not exceeding four yearsj or imjrrisonment, with 
or without hard Udnmr^ not exceeding two years, 4, c. 67 ; 

9 <fb 10 Viet, c, 24, 8, 1 (aw/f?, p. 368) ; 20 21 Viet, c, 3 (ante^ 
jf, 265). This offence is not triable at any quarter sessions, 5 6 
Viet, c, 38, 8, 1 (ante^ p. 93). There, are several other statutes in par- 
ticular cases. See 59 G. 3, c. 113, 17 ; 56 G. 3, c, 64, s, 44 ; 56 G, 3, 
c. 63, s, 45, to the Penitentiary ; 6 G. 4, c, 85, s, 18, and 4 5 Viet. 
c.56, 8. as to offe rulers transported from St. Helena ; also the Mutiny 
Act and Manne Muti}^; Act {Annual), 


Evidence, 

Although, since the statute 20 d; 21 Viet, c, 3 (awfe, p, 265), no 
sentence of transportation can lawfully be passed, yet inasmuch as by 
the third section of that statute, all acts and provisions then applicable 
to the punishment of offenders under sentence or orders of trans- 
portation, if at large without lawful cause before the expiration of 
their sentence, and all provisions then applicable to and in the case 
of persons under sentence or order of transportation, are to apply to 
and in the case of persons under sentence or order of penal servitude, 
as if they were persons under sentence or order of transportation, it 
is necessary to retain in this place the provisions of the 5 G, 4, c, 84, 
s. 22, and the Ad b W. 4, c. 67, and to state the evidence by which 
the offence of being so at large is to be established. 

Prove the sentence or order of transportation or penal servitude by 
a certificate in writing, which the clerk of the court, or other officer 
having the custody of the records of the court where such order was 
made (see Reg, v. JoneSy 2 C. d K, 524), must give upon application, 
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and which is made evidence upon proof of the si^ature and official 
character of the person signing the same ; or if it be a court out of 
Great Britain, if verified by the seal of the court, or by the signature 
of the judge or one of the judges of the court, without further proof. 
5 G, 4, c. 84, 8, 24 ; see also 14 15 VkU c. 99, a. 13, ante, p. 212. 

The certificate must contain the effect and substance of the indict- 
ment and conviction of such offender, and of the sentence or order 
for transportation or penal servitude. Merely stating that the prisoner 
was convicted of felony, without stating the nature of the felony, 
is insufficient. R. v. Watson^ R, 468. You must also prove 
the prisoner’s identity. 

Prove also that the defendant was at large before the expiration of 
the term for which he was ordered to be transported or kept in penal 
servitude ; and it is for the defendant to show that he was justified in 
being at large, as, for instance, that he was pardoned, or the like. 
The fact of the ’sentence being in force when the defendant was found 
at large is sufficiently proved bjr the certificate of the conviction and 
sentence — the judgment remaining unreversed ; although it appear on 
the face of the certificate, that the sentence was one which could not 
legally have been indicted on the defendant for the offence of which, 
according to the certificate, he had been convicted. Reg. v. Finney. 

2 a. & K. 774. 

The judge at the trial has power to order the county treasurer to 
pay the prosecutor the reward under the 5 G. 4, c. 84, 8. 22. Reg. v. 
Eminjom^ 2 M. Rob. 279. 


Sect. 5. 

PERJURY. 

Statute. 

2 G. 2, c. 25, 8. 2 — Pt/nis/iwcw^.1— The more effectually to deter 
persons from committing wilful and corrupt perjury, or subornation 
of perjury, besides tlie punishment already to be inflicted by law 
for so great crimes, it shall and may be lawful for the court or judge 
before whom any person shall be convicted of wilful anrl corrupt 
perjury or subornation of peijury, according to the laws now in 
being, to order such person to be sent to some house of correction 
within the same county, for a time nol exceeding seven years, there to 
be kept to hard labour during all the said time, or otherwise to be 
transported to some of his Majesty’s plantations beyond the seas, for a 
term not exceeding seven years, as the court, shall think most proper ; 
and thereupon judgment shall be given, that the person convicted 
shall be committed or transported accordingly, over and besides such 
punishment as shall be adjudged to be inflicted on such person, 
agreeable to the laws now in being ; and if transportation be directed, 
the same shall be executed in such manner as is or shall be provided 
by law for the transportation of felons ; and If any person, so com- 
mitted or transported, shall voluntarily escape or break prison, or 
return from transportation, before the expiration of the time for which 
he shall be ordered to be transported as aforesaid, such person, being 
thereof lawfully convicted, shall suffer death as a felon, without 
benefit of clergy, and shall be tried for such felony in the county 
where he so escaped, or where he shall be apprehended. . 
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1 WAdl Viet. c. 23-- Pillory Judgment shall not be 

given or awarded against any person or persons convicted of any 
offence, that such person or persons do stand in or upon the pillory, 
any law, statute, or usage to the contrary notwithstanding ; provided 
that nothing herein contained shall extend or be construed to extend 
in any manner to change, alter, or affect any punishment whatsoever 
which may now by law be inflicted in respect of any offence, except 
only the punishment of pillory. 

14 cfc 15 Viet c. 100, 8. 19 — Prosecution hy direction of JudgeJ ^ — 
Whereas an act of parliament passed in England in the twenty- 
third year of the reign of his late Majesty King George the Second, 
intituled ‘ An Act to render Prosecutions for Perjury and Suhornation 
of Perjury more eayr and effectual,* and by a certain other act of 
parliament made in Ireland, in the thirty-first year of the reign of his 
late Majesty King George the Third, intituled, ‘ An Act to render 
Prosecutions for Perjury and Subornation of Perjury more easy and 
effectual, and for affirming the Jurisdiction of the Quarter Sessions in 
cases of Perjury,’ certain provisions were made to prevent persons 
guilty of perjury and subornation of perjury from escaping punish- 
ment by reason of the difficulties attending such prosecutions : and 
whereas it is expedient to amend and extend the same be it 
enacted, that it sliall and may be lawful for the judges or judge of 
any of the superior courts of common law or equity, or for any of her 
^lujesty’s justices or commissioners of assize, Nisi Prius^ oyer and 
terminer, or gaol delivery, or for any justices of the peace, recorder 
or deputy recorder, chairman, or other judge, holding any general or 
(piarter sessions of the peace, or for any commissioner of bankruptcy 
or insolvency, or for any judge or deputy judge of any county court 
or any court of record, or for any justices of the peace in special or 
])etty sessions, or for any sheriff or his lawful deputy before whom 
any writ of inquiry or writ of trial from any of tlie superior courts 
shall be Executed, in case it shall appear to him or them that any 
j)er8on has been guilty of wilful and corrupt perjuiy in any evidence 
given, or in any affidavit, deposition, examination, answer, or other 
proceeding made or taken before him or them, to direct such person 
to be prosecuted for such perjury, in case there shall appear to him 
or them a reasonable cause for such prosecution, and to commit such 
person so directed to be prosecuted until the next session of t>yer and 
terminer or gaol delivery for the county or other district within 
which such perjury was committed, unless such person shall enter 
, into a recognizance, with one or more sufficient surety or sureties, 
conditioned for the appearance of such person at such next session of 
oyer and terminer or gaol delivery, and that he will then surrender 
and take his trial, and not depart the court without leave, and to re- 
quire ^y person lie or they majr think fit to enter into a recognizance, 
conditioned to prosecute or give evidence against such person so 
directed to be prosecuted as aforesaid, and to give to the party so 
bound to prosecute a certificate of the same being directed, which 
certificate sh^l be given without any fee or charge, and shall be 
deemed sufficient proof of such prosecution having been directed as 
aforesaid ; and upon the production thereof the costs of such prosecu- 
tion shall and are hereby required to be allowed by the court before 
which any person shall be prosecuted or tried in pursuance of such 
direction as aforesaid, unless such last-mentioned court shall specially 
otherwise direct j and when allowed by any such court in Ireland, 
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such sum as shall be so allowed shall be ordered by the said court to 
be paid to the prosecutor by the treasurer of the county in which 
such offence shall be alleged to have been committed, and the same 
shall be presented for, raised, and levied in the same manner as the 
expenses of prosecutions for felonies are now presented for, raised, 
and levied in Ireland; provided always, that no such direction or 
certificate shall be given in evidence upon any trial to be had against 
any person upon a prosecution so directed as aforesaid. 

• 

Sect, 20 — Form of Indictment for Perjury, 1 — In every indictment 
for peijury, or for unlawfully, wilfully, falsely, fraudulently, deceit- 
fully, maliciously, or corruptly taking, making, signing, or subscribing 
any oath, affirmation, declaration, iSidavit, deposition, bill, answer, 
notice, certificate, or other writing, it shall be sufficient to set forth 
the substance of the offence charged upon the defendant, and by what 
court or before whom the oath, affirmation, declaration, affidavit, de- 
position, bill, answer, notice, certificate, or other writing was taken, 
made, signed, or subscribed, without setting forth the bill, answer, 
information, indictment, declaration, or any part of any proceeding 
either in law or in equity, and without sotting forth the commission 
or authority of the court or person before whom such offence was 
committed. 

Sect. 21 — Form of Iiulictment for Suhonuition of Perjury.'^ — In 
every indictment for subornation of j)eijury, or for corrupt bargaining 
or contracting with any person to commit wilful and corrupt perjury, 
or for inciting, causing, or procuring any person unlawfully, wilfully, 
falsely, fraudulently, deceitfully, maliciously, or corruptly to take, 
make, sign, or subsexibe any oath, affirmation, declaration, affidavit, 
deposition, bill, answer, notice, ceftificate, or other writing, it shall bo 
sufficient, wherever such perjury or other offence aforesaid shall have 
been actually committed, to allege the offence of the werson who 
actually committed such perjury or other offence, in' the manner 
hereinbefore mentioned, and then to allege that the defendant unlaw- 
fully, wilfully and corruptly did cause and procure the said person the 
said offence, in manner and form aforesaid, to do and commit; and 
whenever such perjury or other offence aforesaid shall not have been 
actually committed, it shall be sufficient to set forth the substance of 
the offence charged upon the defendant, without setting forth or aver- 
ring any of the matters or tilings hereinbefore rendered unnecessary 
to be set forth or averred in the case of wilful and corrupt perjury. 

Sect, 22 — Certificate of Trial of Indictment on which Perjury was 
committed.'] — A certificate containing the substance and effect only 
(omitting the formal part) of the indictment and trial for any felony 
or misdemeanor, purporting to be signed by the clerk of the court or 
other officer having the custody of the records of the court where 
such indictment was tried, or by the deputy of such clerk or other 
officer (for which certificate a fee of six shillings and eightpence and 
no more shall be demanded or taken), shall, upon the trial of any 
indictment for peijury or subornation of perjury be sufficient evidence 
of the trial of such indictment for felony or misdemeanor, without 

E roof of the signature or official character of the person appearing to 
ave signed the same. 

20 21 Viet, c, 3.] — Ante^ p. 265. 
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Perjury. 


Indictment for Perjury in an Affidavit to hold to Bail. 

Central Criminal Court, to wit The iurors for our lady the Queen 
upon their oath present, that J. S., wickedly and maliciously contriving 
and intending unjustly to aggrieve one J. N., and to put him the said 
J. N. to great e^^pense, and also unjustly and maliciously to cause him 
the said J. N. to be arrested by virtue of a certain writ of our lady 
the Queen, called a capias, to be sued out and prosecuted at the in- 
stance of him tlie said J. S., on the first day of June, in the year of our 

Lord , at London aforesaid, came in fiis proper person before Sir 

C. C., knight, then being one of the justices of the court of our lady 
the Queen, before the Queen herself, and then produced a certain 
affidavit in writing of him the said J. S., and then before the^aid Sir 
C. C., knight, in due form of law was sworn, and took his corporal 
oath upon the Holy Gospel of God concerning the truth of the matters 
contained in the said affidavit ; and that the said J. S., being so sworn 
as aforesaid, not having the fear of God before his eyes, but being 
moved and seduced by the instigation of the devil, then and there, 
upon his oath aforesaid, before the said Sir C. C., knight, so being 
such judge as aforesaid, falsely, corruptly, knowingly, wilfully, and 
maliciously, in and by his said affidavit in writing, did depose and 
swear (amongst other things) in substance and to the effect following, 
that is to say, that J. N. (meaning the said J. N. above mentioned) 
was then justly and truly indebted unto him the said J. S. in the sum of 
fifty pounds, for goods sold and delivered by the said J. S. to the said 
J. N.,and at his (meaning the said J. N.’s) request; as in and by the 
said affidavit of the said J. B., filed in the said court of our said lady 
the Queen, before the Queen herself, more fully and at large appears : 
Whereas, in truth and in fact, the said J. N., at the time the said J. B. 
took his said oath and made his affidavit aforesaid, was not indebted 
to him the said J. B. in the sum of fifty pounds for goods sold and 
delivered by the said J. S. to the said J. N. ; and whereas, in truth 
and in fa(ff, the said J. N. was not then indebted to the said J. B. in 
the sum of fifty pounds on any account whatsoever ; and whereas, in 
truth and in fact, the said J. N. was not then indebted to the said J. S. 
in any sura whatsoever, on any account whatsoever:® And so the jurors 
aibresaid, upon their oath aforesaid, do say, that the said J. B., on the 
first day of tJune, in the year last aforesaid, before the said Sir C. C., 
knight, so being such judge as aforesaid, by his own act and consent, 
and of his own most wicked and corrupt mind, in nuinner and form 
aforesaid, falsely, wickedly, wilfully and corruptly did commit wilful 
and coiTupt perjury ;® to the great displeasure of Almighty God, in 
contempt of our lady the Queen and her laws, to the evil and per- 
nicious example of all others in the like case offending, and against 
the peace of our lady the Queen, her crown and dignitv. See the pre- 
cedents^ 4 Went. 230, 243, 271 ; Cro. Oir. Com. 339, 340, 356. It is 
not necessary to set out the jurat of the affidavit ; R. v. Emden^ 9 East^ 
437 ; nor is it nec^sary to state or prove that the affidavit was affiled 
in or exhibited to the courts or in any manner used lyy the d^endant or 
others. R. v, Crossley, 7 T. R. 315. But the indictment must show a 
proceeding pendimu in order to give jurisdiction to the person adminis- 
tering the oath. Reg. v. Pearson^ 8 C. P. 119. See R. v. Koops^ 6 
A. di Ell. 198. Reg. v. Gardiner, 2 Mood. C. C. 95 ; 8 C. ds C. 737. 
WTiere the pepury was charged to ham been committed in an affidavit 
sworn on <wi inteipleader rule, and the indictment set forth the circum- 
stances of the previous trial, the verdict, judgment, and execution, the 
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* fwti^e hy the defendant to the sheriff not to sell the goods^ and his 
affidavit that they were his property^ hut omitted to state that a rule 
had been obtain^ under the Interpleader Act^ it ms held body as not 
showing that the affidavit teas made in a judicial proceeding, Reg. v. 
Bishopy C, Mar. 302. And where the indictment stated that certain 
persons were commissioners acting in the execution of certain acts of 
parliament relating to the duties of assessed taxes; and that at a meeting 
held hy them for the purpose of hearing and determining appeals 
against the certificate of supplementary charges made by J. L,, crown 
surveyor y in pursuance of the said actSy a certain appeal of one W. H, 
came on in due form of law to he heard; and that the defendant 
appeared before the said commissioners as a witness for W. H. on the 
hearing of the said appealy and took his corporal oathy etc.y it teas held 
body as not sufficiently showing that the oath uyas taken in a judicial 
proceeding. Overton v. Reg.y % Q. B. 83 : 3 G. db D. 133. See also 
Reg. V. BartUtty 1 Dowl. db L. 95. But where the indictment allegedy 
that in the county court of MiddlcseXy holden aty etc.y in the county of 
MiddleseXy before J, M,y tf^en being the judge of the said courty a certain 
action of contract then pending in the said courty between A. B.y plains 
tiffy and C. D. defemlanty came on to be triedy upon which trial J. S. 
v)o,8 duly pvoniy etc.y before the said J. M.y then being judge of the said 
courty and then luiving sufficient and competent authority to administer 
the said oath to the said J. S. in that behalf : this teas held to show 
sufficiently that the court in which the action was tried was held in pur • 
suance of the stat. 9 db 10 Viet. c. 95 ; and aho that the proceeding was 
one over which that court had jurisdiction. Lavey v. Reg.y 2 Den. C. C, 
604 ; 17 Q. B. 496. In an indictment for perjury on the trial of a 
cause under a urit of trial directed to the sheriffs of LondoUy the oath is 
properly alleged to have been taken before the sherlffsy though in fact 
the trial tms had before the secondary. Reg. v. SchlesingeVy \0 Q. B. 
670. The indictment must allege that the defendant swore wilfully and 
corruptly ; R. v. StevenSy 5 B. dr C. 246 ; and also that he swore falsely ; 
and where the word ^'‘feloniously ” uxis inserted instead of falsely y' 
the indictment {though it alleged that the defendant swore wilfullyy 
corruplhjy and maliciously) was held bad in suhstancey and not 
ainemlable. Reg. v. Oxleyy 3 C. & K. 317. The allegation between 
the ® — “ And so the jurors aforesaidy' etc.y is surplusage and may 
be rejected, iiyalls v. Reg.y 11 Q. B. 781. Where a true, hill for 
perjury was fouruly and the judge at the assizes houing refase/l to try it 
on account of manifest impeifectiom in the recordy a new bill was prC" 
ferroAly whereupon the defendant vms found guilty ; but a new trial was 
granted ; and then the prosecutory instead of taking dovm the old record 
agaiUy preferred a nev) indictment {for the same offence)y ami removed 
it into the Court of King's Bench Inj certiorariy the court refused to stay 
jyroceedings upon that i^ictment until the prosecutor paUl the costs of 
the former proceedings. R. v. Tremeamcy 5 i?. cfc 6'. 761 ; 7 Dowl. db 
Ry. 684. 

It is the practice of the Central Crimirwil Court ngt to try an indict- 
ment for perjury arising out of a civil action until that action is deter- 
lulncdy unless the civil action be postponed by the courty that the indict- 
ment may he tried first. R. v. AshhurUy 8 C. db P. 50. 

Perjury is punishable at common law with fine and imprisonment 
{to hard laboury 3 G. 4, c. 114), at the discretion of the court ; and by 
stat. 2 G. 2, c. 25, s. 2, the judge may order the party to be tramportedy 
or to be imprisoned and kej)t to hard labour in the house of correctiony 
for any term not exceeding seven years. And % 20 21 Viet, e. 3, 

a sentence of penal servitude for any term not exceeding seven years nor 
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Urn than three it euhetituUd for the eentenee of transportation. The- 
judge may also require the offender tofindmretiee to the peaceand 
he of good behaviour for a further period. R. v. Hart^ 30 8t Tr. 1344 ; 
JDvUm V. Reg.^ 12 Q, B, 1026. The false affirmation of a Quaker^ 
Moravian^ or Separatist^ or of a person who shall have been a Quaker^ 

• or a Moravian^ or of any person who by law is authorized to make 
an affirmation or declaration in lieu of an oath, is punishable in the 
same manner. 22 G. 2, c. 46, 36 ; 9 G. 4, c. 32, «. 1 ; 3 4 W. 4, 

c. 49 ; 3 4 TT. 4, c. 82 ; 1 2 Vkt. c. 77 ; 24 d 25 Viet. c. 66. 

See 5 d 6 W. 4, c. 62, as to false declarations in lieu of oaJths; 8 <J& 9 
Viet. c. 48, 08 to declaratiom in lieu of oaths, before commissioners in 
bankruptcy / and \ d 2 Viet. c. 105, as to the form of administering 
oaths (ante, p. 243). 

The offences of perjury and subornation of perjury, etc., are not 
triable at any quarter sessions. See 5 d 5 Viet. c. 38, s. 1 (ante, 
2 ). 93). Nor, as it seems, had justices of the pea>ce cognizance of the 
off'ence of perjury at common law, so as to apprehend or commit a 
jierson charged with it, until the statute 11 ^ 12 Viet. c. 42, s. 1, gave 
them power to grant a warrant for any indictable offence. See Reg. v. 
Bartlett, 1 Dowl. d X. 95 ; 2 Hawk. c. 8, s. 64 : 1 Brod. d B. 548 ; 
3 G. d D. 210. 

An oatlx or affirmation, to amount to peijury, must be taken in a 
judicial proceeding, before a competent jurisdiction ; it must also 
be material to the question depending, and false. R. v. Aylett, 1 
T. R. 69. 

1, It must be taken in a judicial jyroceeding . — As if the defendant 

swear falsely, when examined as a witness at a trial ; or in an answer 
to a bill in ecjuity ; 5 Mod. 348 ; 3 List. 166 ; or in depositions in a 
court of equity ; 5 Mod. 348 ; or in an affidavit in the courts of 
Queen’s Bench, Common Picas, Chancery, etc. ; 5 Mod. 348 ; 1 Show. 
335, 397 ; 1 Rol. Hep. 79, ]ter Coke, C. J., or upon a commission for 
the examination of witnesses ; Cro. Car. 99 : see 1 Bos. d P. 240 ; or 
in justifying bail in any of the courts ; or upon an examination before 
a magistrate ; or in a judicial proceeding in a court baron, 6 Mod. 
348 ; 1 Mod. 55, per Twmlen, J., or ecclesiastical court, 5 Mod. 348 ; 
or any other court, whether of record or not. See 1 Hawk, c. 69, s. 3. 
It has been doubted whether perjury could be assigned upon the oath 
made for the purpose of obtaining a marriage licence : R.v.A Umnder, 
1 Leach, 63 ; hut see 1 Vent. 370 ; and in R. v. Foster, R. d R. 459, 
a false oath taken before a surrogate, to procure a marriage licence, 
was holdon not sufficient to support a prosecution for peijury. In 
such a case it has been usual to indict as for a mere misdemeanor at 
common law, and such an indictment is certainly sustainable ; see 
Reg. V. Chapman, 1 Den. C. C. 432 ; 2 C. & K. 846. If, in such case, 
the indictment only charges the taking the false oath, without stating 
that it was for the purpose of prociuing a licence, or that a licence 
•was thereby procured, the party cannot (at common law) be punished 
thereon as for misdemeanor ; but if the purpose is to obtain a 
licence, and the licence is obtained, and the marriage had, the party 
may be indicted as for a misdemeanor. R. v. Foster, R. d R. 459. 
See now stat. 6 7 W. 4, c. 85, s. 38, which subjects a false declara- 

tion made for the purpose of procuring a marriage, to the penalties of 
peijury. Perjury may, it seems, be assigned upon the oath against 
simony taken by clergymen at the time of their institution. R. v. 
Lewis, 1 Str. 70. 

2. It must be taken before a competent jurisdiction , — For, if it 
appear to have been taken before a person who bad no lawful authority 
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to administer it, 3 Imt 165, 166, or who had no juriadiction of the 
cause, 3 Inst. 166 ; Ytlv, 111, the defendant must be acquitted. ^ 
R. T. Oroasley, 7 T. R. 316 ; 1 Havik, c. 69, w. 3, 4 ; Bac. Abr,, Per- 
jwry (A); JK. v. Dunn, 1 D. di R, 10: R. v. Banka, 3 C. <36 P. 419. 
But it is not necessary in the indictment to show the nature of the 
authority of ^e party administering the oath. R, v. Oallanan, 6 P. 

C, 102. An indictment for perjury upon the hearing of an information 
for penalties under the Beer Act, 1 W, 4, c. 64, a, 15, did not allege 
that the magistrates were acting for the division in which the house 
was situated, and upon that ground was held to be bad; Reg. v. 
Rawlina, % C. <& P, 439. Commissioners of bankruptcy, acting under 
a fiat grounded on an inaufiicient petitioning creditor’s debt, have au- 
thority to take examinations in order to the adjudication that the party 
is a bankrupt, but not afterwards ; and therefore a person swearing 
falsely before them, after the adjudication, is not guilty of peijury. 
Reg. V. Ewington, 2 Mood. C. C. 223 ; C. & Mar. 319. See the 5 6 Viet, 

c. 122, a. 81. An affidavit of debt filed in the Court of Bankruptcy, 
under 1 2 Viet. c. 110, {f. 8, for the purpose of causing a person to be 

adjudged bankrupt, was held to be properly sworn before a registrar 
of that court, by virtue of the 5 dh 6 Viet, e. 122, a. 67. Dunn v. Reg., 
12 Q. B. 1026. A person is indictable who gives false evidence before 
a grand jury on a bill of indictment, and the false swearing may be 
proved by the evidence of other witnesses examined before them on 
the same bill. Reg. v. Hughes, \ C. & K. 519. An arbitrator to 
whom a cause is referred under the provisions of the County Courts 
Act, 9 10 Viet. c. 95, 77, has no authointy to administer an oath : 

for the statute 3 <5 4 W. 4, c. 42, a. 41, giving such power to arbitra- 
tors, applies only to proceedings in the superior courts. Perjury can- 
not therefore be assigned on a false oath taken before such an arbitra- 
tor. Reg. V. Halle tt, 2 Den. C. C. 237 ; 3 C. lib K. 130. Under the 7 cf- 8 
Viet. c. 101, justices of the peace have power to entertain a second 
application for an order in bastardy, after the first application has 
been dismissed on the merits ; therefore, perjury may be well assi^ed 
on a false oath taken before them on the hearing of such second ap- 
})lication. Reg v. Cook‘>^ 2 Den. C. C. 462 : see Reg. v. Briabg^ 1 Den. 
C. C. 416. Under the 24th section of the 7 rf 8 G. 4, c. 30, which 
gave a magistrate jurisdiction to convict summarily in cases of 
malicious injury to proi)erty {see now 24 d 25 Viet. r. 97, a. 52), it 
was held that he might adjudicate and convict, although there 
was not an information on oath^ notwithstanding a. 30. Reg. v. Mil- 
lard^ Dears. C. C. 167. To sustain an indictment for perjury com- 
mitted on the hearing of an affiliation summons, it must appear 
that the woman’s residence was within the petty sessional division 
in which the summons is heard \ seel d H Viet. c. 101 , a. 2. Reg, v. 
Hughes.^ 1 Dears, d B. C. C. 188. Assuming that such summons ought 
to issue only upon evidence given on oath of the payment of money 
by the putative father within twelve months before, the objection is 
waived by his appearing on the summons, and .submitting to the 
jurisdiction of the petty sessions ; for this is not a proceeding in 
paenam, but is in the nature of a civil suit. Reg. v. Berry, 1 Bell, C. C. 
46 : see Reg. v. Lightfoot, ^ E. d B. 822 : Reg. v. Simmona, 1 Bell, 
C. C. 168. A master extraordinary in Chancery has no power to 
administer an oath in a suit in the Court of Admiralty. Reg. v. Stone, 
Dears. C. C. 251. 

3. That part of the oath upon which the peijury is assigned must 
be material to the matter then under the consideration of the court, 3 
Inst. 167 : R. v. Griepe, 1 Ld. Raym. 256 : R. v. Nichol, 1 B.d Aid. 
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21. — for inatance, if a witneaa be asked whether gooda'were paid 
for on a particular day, and he answer in the affirmative — if the goods 
were really paid for, though not on that particular day, it will not be 
peijury, 2 Rol, Rep. 41, 42, unless the day be material. So, if a man 
swear that J. S. beat another with a sword, and it turn out that he 
beat him with a stick, this is not peijury ; for all that was material 
was the battery. 97. See 1 Hawk. c. 69, a. 8. But peijury 

be assigned upon a man’s testimony as to the credit of a witness. 

2 &ilk 614. So, every question in cross-examination which goes to 

the witness’s credjt (as, whether he has before been convicted of 
felony ; Reg. v. 3 C. dk K. 26) is material for this purpose. 

Reg. V. Chierton^ 2 Mood. C. C. 263 ; C. & Mar. 655. Evidence of the 
payment of money by the putative father of a bastard child, within 
twelve months before the issuing of an affiliation summons against 
him, is material on the hearing of such summons. Reg. v. Berry ^ 1 
Bell., C. C. 46. The question of materiality may often be for the 
jury ; as whore the assignment of peijury, alleged to have been com- 
mitted on the hearing of an affiliation summons against the defend- 
ant, was in his swearing “ that he had never kissed" the prosecutrix. 
Rpg. V. Goddard., 2 F. & F. 361. Where a prisoner charged with 
robbery before a magistrate, having cross-examined the prosecutor 
whether he had not, the day before that of the alleged robbery, met 
him (the prisoner) in company with M., and proposed to him to com- 
mit a burglary, and the prosecutor having denied this, the prisoner 
called M. to prove it, it was held that M.’s eyidence was not material 
to the issue, so as that it could be made the subject of an indictment 
for perjury. Reg. v. Mairay^ 1 F. d; F. 80. 

A man may be perjured in his answer to a bill in equity, though 
it be in a matter not charged by the bill. 5 Mod. 348 ; sernh. 1 Sid. 
274, 106. False evidence, whereby, on the trial of a cause, the 
judge is induced to admit other material evidence — even though 
the latter evidence be afterwards withdrawn by the counsel, or 
though it was not legally receivable — is indictable as perjury. Reg. 
V. PliilimttH, 2 Jhn. C. C. 3fr2 ; 3 C. db K. 135. Sec A v. Pepys, 
Pejihe., 138 : R. v. Beneseek Peake., Add. Ca. 93 : R. v. Dunstoriy Ry. 
d: M. 109 : Reg. v. Meek *9 F. 513 : Reg. v. Yates^ C. d Mar. 
132 ; Ryalls v. Reg., Ilf?. B. 781. It seems that the materiality of 
the matter assigned is a question for the jury. Reg. v. Lavey, 
supra. 

4. The matter sworn must be either false in fact, or if true, the 
defendant must not have known it to be so. 1 Hawk. c. 69, s. 6 ; 

3 Inst 166 ; Palmer, 294. As, for instance, if a man swear that 
J. N. revoked his will in his presence — if he really had revoked it, 
but it were unknown to the witness that he had done so, it is per- 
jury. He.tley, 97. And a man maybe indicted for peijury, in swear- 
ing that he believes a fact to be true which he must know to be 
false. Per Lord Mansfield.^ in R. v. Pedley, 1 Leach, 327 : Reg. v. 
Schlesinger, 10 Q. B. 670, See 1 Hawk. c. 69, a. 7 ; 3 Inst 166 ; 1 
Sid. 419, cont 

6. The false oath must be taken deliberately and intentionally, for 
if done from inadvertence or mistake, it cannot amount to voluntary 
and corrupt perjury. 1 Hawk. c. 69, s. 2. Therefore where peijury 
is assigned on an answer in equity, or an affidavit, etc., the part on 
which the perjury is assigned may be explained W another part, or 
even by a subsequent answer, etc. 1 Sid. 419 : Uom. Dig.j Just of 
Peace (H), 102. 

Now all these things must appear upon the face of the indictment, 



Perjury. 71 1 

and muat be proved as laid. In the introductoiy part of the indict- 
ment, circumstances are stated which show that the oath was taken 
in a judicial proceeding, before a‘ competent jurisdiction, and was 
material to the matter then before the court ; the oath is then set 
out ; and the perju^ is then assi^ed upon it, that is, some one or 
more of the affirmative assertions m it are negatived, or the negative 
assertions contradicted by the opposite affirmative. 

If it appear sufficiently from the oath itself, that it was material to 
the matter then before the court, it is unnecessary to aver that fact : 
(see Stark, N, P. C, 423, n. :) but if it do not appear, then the 
materiality of that p^ of the oath imon which peijury is assigned 
must be averred ; It, v. M^IIeron, 6 T, B. 316, cit', R, v. Nkhol^ 1 
B. d Aid, 21 ; as, for instance, if the peijury were committed upon 
the trial of a cause, it should be averred that it then and there oe- 
came a material question whether J. N. was at B. on such a day, and 
then it may be stated that J. S. swore at the trial that J. N. was not 
at B. on that day ; and lastly, proceed to assign the perjury. This 
mode of pleading will at once show the materiality of the evidence ; 
and it is deemed sufficient, without setting out so much of the pro- 
ceedings of the former trial as might otherwise be necessary to snow 
that it was material. R, v. Dowlin^ 5 T, R, 318. 

An averment that “ it became and was material to ascertain the 
truth of the matter hereinafter alleged to have been sworn to by the 
said J. S. on his oath,” is not a good averment of materiality. Re(), 
v. Goodfellow^ C. d, Mar, 569. . Where the indictment stated, tha^ 
‘A. B. stood charged before a justice with having committed a tres- 
pass by entering in the day-time on certain land in pursuit of game, 
on the 12th of August, 1843, that the justice proceeded to the 
hearing of the charge, and that upon the hearing of the charge the 
defendant swore falsely that he did not see A. B. during the whole 
of the said 12th day of August ; and that, at the time he the de/eridant 
svjore cbs aforesaid^ it was material and necessary for the justice to 
inquire of and be informed by the defendant, whether he did see 
thdvsaid A. B. at all during the said 12th day ^f August : this 
averment was held insufficient, because, consistently with it, it 
might have been material for the justice to have put this question, 
and received the answer to it in some other matter, and not in the 
matter then in issue before him. Reg. v. Bartholomew^ 1 C. d K. 
366. 

The oath is next set out, together with such innutmdoes as may be 
necessary to render the matter of it intelligible, and to connect it 
clearly with the assignments of perjury contained in the subsequent 
part of the indictment. As to the use and necessity of an innuendo 
generally, see ante^ p. 663 ; and see 1 T. H. 70 ; Reg. v. Virrier^ 4 P. 
d D. 161. 

And lastly, as to the assignments of perjury. — They must be by 
special averment, negativing the oath, or some part or parts of it ; 
merely saying that the defendant falsely swore so and so, would be 
bad, and even perhaps error. See R. v. PerrrAt^ 2 M. d Sel. 379 
(ante, p. 407). Where a man swore to a fact before a committee of 
the House of Commons, and afterwards swore directly the contrary 
before a committee of the House of Lords ; an information setting 
out the substance of his evidence upon both occasions, and conclud- 
ing “ and so, etc., the said did commit wilful and corrupt per- 

jury” — was holden bad : because it did not appear from it which 
oath was false, which true. R. v. Harris, 8 D, d R. 578 \hB,& Aid. 
926 : see Reg, v. WheaXUxnd^ %C.d P. 238 : ante, p. 245, 
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As to the certainty with which the offence must be set out in^he 
indictment. — Formerly such a degree of nicety was required that it 
was difficult to obtain a conviction. But by atat. 23 Q, 2, c. 11, «. 1, 
it was declared to be sufficient to set forth the substance of the 
offence charged upon the defendant, and by what court, or before 
whom the oath was taken (averring such court or person to have a 
competent authority to administer the same), together with the pro- 
per averment or averments to falsify^ the matter whereon the peijury 
18 assigned, without setting forth the *bill, answer, information, in- 
dictment, declaration, or any part of any record or proceeding, either 
in law or in equity, other than as aforesaid, and without setting out 
the commission or authority of the court or person before whom the 
jierjury was committed. Inis enactment is, by the 14 & 15 Viet c. 
100, 8. 20, extended to “ every indictment for peijurjr, or for unlaw- 
fully, wilfully, falsely, fraudulently, deceitfully, maliciously or cor- 
ruptly taking, making, signing or subscribing any oath, affirmation, 
declaration, affidavit, deposition, bill, answer, notice, certificate or 
other writing omitting also the clause in the former act which 
rendered it necessary to aver that the court or person before whom 
the oath was taken had a competent authority to administer the same. 
And by the 21st section of the same statute, the like provisions are 
extended to the offence of subornation of perjury (ante, p, 705). If 
however the prosecutor undertake to set out more of the proceedings 
than he neea under these statutes, he must do it correctly, and a 
•variance will be fatal, unless amended. E. v. Dowlin, 5 T. R. 317.. 
(*SV« anti\p. IHd.) Whore perjury is assigned upon several parts of 
an affidavit, those parts may be sot out in the indictment as if con- 
tinuous, although they are in fact separated by the introduction of 
other matter. 11. v. Callanan^ 9 Dowl. Ity. 97 ; G 7?. S Q. 102. See 
U. v. Soloman^ lly. <&, M. 252 : Eey. v. Verrier^ 4 P. cC’ D. IGl : Reg. 
v. Bennett^ 2 Dm. C. C. 240 ; S C. <& K. 124. 

Evidence. 

1. In this particular indictment there happens to be nothing iifthe 
introductory part of it that requires proof; but in other cases, it may 
be laid down as a general rule, that every statement in the introduc- 
tory part of the indictment, which cannot be rejected as surplusage, 
must be proved in substance as laid. 

2. The matter sworn must be proved. — If in writing, and in ex- 

istence, it must be produced. To support the present indictment, 
get the filacer or other officer in whose custody the affidavit is, to 
produce it at the trial ; and prove, either directly or circumstantially, 
that it was sworn to by the defendant ; as, for instance, that the 
name subscribed to it is of the defendant’s handwriting, and that it 
was at his suit J. S. >vas holdcn to bail, or the like. Where perjur}’' 
was assi^ed on an affidavit of service of notice of application for 
leave to issue execution against a shareholder in a joint stock con^- 
pany, the production of the affidavit alone w-ithout the notice annexed 
(to which the affidavit referred as being annexed) was held insuffi- 
cient. Reg. V. Hudson^ 1 F. db F. 56. Upon proof that the affidavit 
has been lost or destroyed, secondary evidence may be given of its 
contents, and of the defendant’s signature to it. Reg. v. 2 

F. db F. 10. Where peijury is assigned upon an answer to a bill iu 
equity, it is sufficient, after producing the bill or a copy of it (see R. v. 
Lay cock, 4 C»dtF, 326), to produce tlie answer, and prove either that 
the defendant was sworn to it, or that the signature to it is of the 
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defendant’s handwriting, and that the name subscribed to the jurat 
is the name and handwriting of a master^ or other person having 
author!^ for that purpose. R, v. Morris^ 2 Burr, 1189 : i?. v. Ben- 
* son^ 2 Camp, 508. And the same as to depositions in equity (see 
ante^ p, 214), and other similar cases, so at least as to tluw upon 
the defendant the onus of proving tliat he was personated. 2 Burr, 
1189. On an indictment for peijury, in the usual form, setting forth, 
with proper innuendoes, a copy of a deposition before a magistrate, 
written in the English language, and signed by the defendant, ho 
may be convicted on proof of a verbal deposition in the Welsh 
language, of which the written deposition, signed by him, is the sub> 
stance. Reg, v. Thomas, 2 C, & K, 806. On the trial of an indict- 
ment for perjury alleged to have been committed before justices on 
the hearing of a case punishable by summary conviction, the convic- 
tion is not evidence, for it is irrelevant to tlie issue. Reg, v. Good- 
fellow, C, d: Mar, 569. On an indictment for perjury committed in 
the county court, the proceedings there should be proved by the 
production of the clerk's book, or a certified copy of entries there- 
from ; 9 cfc 10 Viet. c. 95, k. 111. Reg. v. Rowlntui, 1 F. tC* F. 72. It 
is necessary to prove in substance the whole of what is set out in the 
indictment as having been sworn bv the defendant ; proving a part 
only, it seems, is not sufficient. R. v. Jones, Peake, .37. Also it 
must be proved literally or substantially as set out v. Lea/e, 2 
Camp. 134 ; any variance in substance oetween the indictment and 
evidence in this respect will be fatal : sec R. v. Taylor, 1 Camp, 404; 
and see 2 Camp, 509 ; 1 Stark, N, P. C, 518 ; 1 T. R. 237, 240, 7i. ; 
14 East, 218, n. ; 7 C, d P. 559 ; unless the r^ord be amended at 
the trial. (See ante,p. 186.) So, if it be stated that the defendant 
was sworn on the Gospels, and it be proved that ho was sworn in a 
diflferent manner, according to the custom of his country, the variance 
will be fatal, unless amended. R. v. McArthur, Peake, 155. But if 
it be not proved that he was sworn in any other manner, proof that 
he was sworn generally, and was examined, will support this alle- 
gation. An allegation that he “ exhibited a certain information 
upon oath,” does not sufficiently show that he was sworn. Reg, v. 
Qoodf allow, C, d Mar. 569 : R. v. Rowley, Ry. & M, 302. To prove 
that the person who administered the oath had authority to do so, it 
is merely necessar}" to prove that he performed the duties of a certain 
office, without showing his appointment, R, v. Verelst, 3 Camp. 432, 
and (if the court will not judicially notice it) that the person lawfully 
exercising the duties of tliat office has authority to administer an oath 
in such a case. If the indictment allege the perjury to have been 
committed on the hearing of a charge for a particular offence, it is not 
sufficient to prove a charge for a different offence in law, although 
the defendant’s evidence given on that occasion would have been 
material to the charge alleged in the indictment. Reg. v. Goodf allow, 
mpra. 

3. Some one or more of the assignments of perjury must be proved 
by two witnesses, or by one witness, and the proof of other material 
and relevant facts confirming his testimony (see ante,p. 245 ; Reg, v. 
BmlUsr, 2 Den, C. C, 396 ; ^ C, & K, 236 : Reg. v. Webster, 1 F. i F, 
515 : Reg. v. Braithwaite, Id. 638) ; and the assignment so proved 
must be upon a part of the matter sworn which was material to the 
matter before the court at the time the oath was taken. Where the 
indictment was for peijury alleged to have been comnytted on the 
trial of A. for perju^, who was convicted, it was held to be. no de- 
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fence that the ladgment against Ac was ^Senra^ds zseyevsed'oi^ error. 
Reg. V. Meek^ y C. & P, SlS, Upon ^'indiotment for peijuiy in 
giving evidence before the quarter sefuiOns^ the prosecutor produced 
the examination of the defendant before' a msg^trate^ ia which he* 
deposed in the direct negative to,eYei;y thing he had $worn before the 
court ; but Gumey^ B., held this pot sdmciCPt aa, vrithout other 
evidence to show that the statement before^ the coprt was false, and 
that before the magistrate true. Reg. Wkpattcmd^ 8 C. 238. 
See R. v. Knill^ b 1). & Aid. 292, w./ Reg* y^fipok, i Tkars, B. C. 
C. 606, ante^ »..245. On an indictment* for p^ury„ in deposing in 
an affidavit that A. B., a defendant 4n a Suit in which the party in< 
dieted was plaintiff, owed him 50Z., the assignments is not proved by 
evidence that the cause, after >the making o£ the affidavit, was re- 
ferred to an arbitrator, who made ap awai*d ^at A. B. owed the 
defendant nothing. Reg. v. Fmtaine-Moreau^ 11 Q.B. 1028. Also, 
it must not only be proved that the plotter sworn, or part of it, is 
false, but it must appear, eitlier directly or from circumstances, that 
the defendant knew it to. be so, and that he swore to it deliberately. 
(See emte^p. 710.) 


Lulictment for Perjury upon a Trial at the Assizes. 

Surrey, to ^t *., — The jurors for our lady the Queen upon their oUth 
present, that heretofore, to wit, at the assizes holden for the county 

of Surrey, on the thirteenth day of March, in the year of our Lord , 

at Kingston-upon-'Vhames, in the said county, before Sir W. W., 
knight, one of the justices of our said lady the Queen assigned to 
hold pleas in the court of our lady the Queen, before the Queen her- 
self, and Sir E. V. W., knight, one of the justices of our said lady the 
Queen of the Bench at Westminster, justices of our said l^dy the 
Queen assigned to take the assizes in and for the said county of 
Surrey, a certain issue between one J. L. and one J. W., in a certain 
plea of trespass and assault, wherein the said J. L. was plaintiff, and 
the said J. W. defendant, came on to be tried in due form of law, 
and was then and there tried by a iury of the country in that behalf 
duly sworn and taken between the parties aforesaid ; upon which 
said trial J. S. appeared as a witness for and on behalf of the said 
J. W., the defendant in the plea aforesaid, and was then duly sworn 
and took his corporal oath upon the Holy Gospel of God, before the 
said Sir W. W., knight, and the said Sir E, V. W., knight, so being 
such justices as aforesaid, that the evidence which he the said J. S. 
should give to the court there, and to the said jury so sworn as afore- 
said, touching the matter then in question between the said parties, 
should be the truth, the whole truth, and nothing but the truth. 
And the jurors first aforesaid, upon their oath aforesaid, do further 
present, tiiat at and upon the trial of tlie said issue so joined between 
the said parties as aforesaid, it became and was a material question 
whether tlie said J. W. had assaulted and beat the said J. L. And 
the jurors first aforesaid, upon tlieir oath aforesaid, do further pre- 
sent, that the said J. S., being so sworn as aforesaid, not having the 
fear of God before his eyes, nor regarding the laws of this realm, but 
being moved and seduced by the instigation of the devil, and con- • 
triving and intending to pervert the due course of law and justice, 
and unjustlx to i^gneve the said J. L., the plaintiff in the said issue, 
and to depnve him of the beneht of his suit then in question, and to 
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subject him to the payihent’of sundry heavy costs, charges, and ex* 
peU8es, 'then, 'to wit, on the day and year’aforepaid, on the trial of the 
said issue, upon his oath aforesaid, falsely, corruptly, knowingly, 
wilfully and malicioua^, before the said jurors so sworn as aforesaid, 
and before the said Sir Wv’W., Wght, and Sir E. V. W., knight, 
justices as aforesaid, did depose and 'Swear (amongst other things) 
in substance and to the effect following, -that is to say, that [We set 
out the entidencef namely^ the emmifiatim or cross-e^caminatkm (upon 
v)hichever you mean to eLssign the j^ury^ see R, yj Dowlin,Peahey 170) 
of J, together with the necessary innuendoes']. Whereas in truth 
and in fact [efc., etc., proceeding to assign the perjury^ as in the prece- 
dent^ ante, p. 706]. And so the jdrors aforesaid, upon their oath 
aforesaid, do say, etc., etc., as an the precedeiH, ante, p. 706. See the 
precedents, 4 Went. '266, 273 ; Cro. Circ. Com. 351, 353. And see, 
where die perjury was committed on the trial of an indictment or in- 
formation, 4 Went. 239, 275 ; 6 Wept. 396 ; Cro. Circ. Com. 359, 362, 
364 : R. V. Stevens, b B. <& C. 246. As to the' power of judges, etc., to 
direct prosecutions fyrjierjunf committed* before them, and the proceed- 
ings thereon, see 14 <€* 15 Viet. c. 100, s. 19, ante, p. 704. . The court 
hy which the oath teas administered must be correctly described. Where 
an indictment stated the oath to have been taken before justices assigned 
to take the assize, before A. B., one of the said justices, etc., and it ap- 
peared that the oath was administered when the judge wqls sitting under 
the commissiem of oyer and termiper and gaol delwery, it was hoUlen a 
fatal variance. R. v. Lincoln, R. d R. 421. But where it stated that 
the cause was tried at the assizes before K. W., one of the judges, etc., it 
was holden to be proved in substance hy the Nisi Prius Record, which 
stated, in the usual form, that the cause was tried before the two 
justices of assize, one of whom was E. W. R. v. Alford, 14 East, 
218, n. 


Evidence. 

Produce an office copy of the record of the trial at which the per- 
jury is alleged to have taken place ; or at least produce the ^isi 
Prius record {see ante, p. 212) in order to prove that such a trial 
took place. Then prove the evidence the defendant gave upon it, by 
the testimony of some person who was present at the trial. It is 
sufficient for this purpose if the witness state from recollection the 
evidence the defendant gave, though he did not take it down in 
writing, and cannot say with certainty that it was all the evidence 
given by the defendant, if he can say with certainty that it was all 
he gave on that point, and that he said nothing to qualify it R. v. 
Rowley, 1 Mood. C. C.\\\ : R. v. Munton, 3 C. d P. 498. And lastly, 
prove the assignments of peijury by two witnesses, as directed ante, 

р. 713. 

As to the proof of the proceedings, where the peijury is alleged to 
have taken place on the trial of a former indictment, see 14 15 Viet. 

с. 99, 8. 13, ante,p. 212 ; 14 rfc 15 Viet, c. 100, s. 22, ante, p. 705 : and 
Reg. v. Newman, 2 Den. C. C. 390. 


Indictment for Perjury upon a Complaint before a Magistrate, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., wickedly and maliciously cc||^riving and 
intenaing unjustly to aggrieve one J. and him the said J, N. to 



716 Perjuty. 

subiect to the punishments, pains, and penalties by the laws of this 
realm provided for persons guilty of felony and larceny, on the first 

day of June, in the year of our Lord , came in his proper person 

before A. C., esquire, then and yet being one of the justices of our 
said ladj the Queen, assigned to keep the peace of our said lady the 
Queen, m and for the county aforesaid, and also to hear and determine 
divers felonies, trespasses, and other misdeeds committed in the. said 
county, and then, before the said A. C., esquire, in due form of law 
was sworn, and took his corporal oath upon the Holy Gospel of God, 
that the evidence which he the said J. S, Should give touching the 
matter in question should be the truth, the whole truth, and nothing 
but the truth ; and that the said J. S. being so sworn as aforesaid, not 
liaving the fear of God before his eyes, but being moved and seduced 
by the instigation of the devil, then and there upon his oath aforesaid, 

' before the said A. C., esquire, so being such justice as aforesaid, upon 
a certain information, intituled, Middlesex, to wit : — The information 
of Mr. J. S. [efc., setting out the title of the informationX falsely, cor- 
ruptly, knowingly, wilfully, and maliciously, did say, depose, swear, 
and give information in writing ^amongst other things), in substance 
and to the effect following, that is to say — This informant (meaning 
the said J. S.) upon his oath saith [so proceeding to set out the de- 
feiidanVs information upon oath before A. C., with the necessary 
iunmndocAi / and then proceed to assign the petjury] : Whereas in 
truth and in fact, etc., as ante, p. 706^; then proceed : And the jurors 
aforesaid, upon their oath aforesaid, do further present, that upon the 
hearing of the said information before the said A. C. as aforesaid, it • 
became and was a material question whether, etc. : And so the jurors 
aforesaid, upon their oath aforesaid, do say, etc., as ante, jk 706. See 
the precedents, 4 Went, 232, 244 ; Oro, Circ, Com, 332. Aiul see, as to 
the imlictment and eridenee, nnte,pp. 708 etseq,, and Reg, v. Ga^iner, 
2 Mood, a C, % ] SC, S P. 737. 

{See the following precedents : — of an indictment for perjury upon 
the hearing of an apjmal at the Quarter Sessions, Cro. Circ. Com. 334 : 
in affidavits upim several occasions, Id. 336, 365 ; 4 Went, 243, 246, 
253, 258, 260, 263, 264, 277, 278, 281, 287 ; in af^avit by a petition- 
ing creditor, C, C. C. 345 ; inimtifyinjg bail, 6 Went. 423, 424 ; upon 
cxecutimj a writ of irujuiry, C. C. ft 361 ; in an answer to a bill in 
equity, ft C, C, 342, 357 ; in dejtositions in equity, 4 Went. 292 ; in 
depositions in the ecclesiastical court, 4 Went, 235, 297 ; before arbi- 
trators, 4 Went. 250 ; before an election committee of the House of 
Co^mnom, 4 W ml, 300 ; before the judge of a county court, 2 Den. ft 
a 504 ; 3 a tfc K. 26.) 


Indictment for Subornation of Perjury, 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that heretofore, to wit, in Trinity Term, in 
the twenty-second yew of the reign of our sovereign lady Victoria, 
a certain issue was joined in the court of our lady the Queen, before 
the Queen herself, at Westminster, in the coUnty of Middlesex, be- 
tween one J. L. and one J. W., in a certain plea of trespass and 
assault, in which the said J. L. was plaintiff, and the said J. W. de- 
fendant. And the jurors aforesaid, upon their oath aforesaid, do fur- 
ther present, that i&erwards and before the trial of the said issue as 
hereinafter mentioned, and whilst the same was depending, to wit, on 
the first day of June in the year aforesaid, J. S., not having the fear 
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of God before his eyes, but being moved «id seduced by the instiga- 
tion of the devil, and wickedly contriving and intending to pervert the 
due course of law and justice, and wickedly and maliciously contriving 
and intending unjustly to aggrieve the said J/L. the plaintiff in the 
said issue, and to depnve him of the benefit of his suit then in question, 
and to subject him to the payment of sundry heavy costs, charges 
and expenses, then, to wit, on the day and year aforesaid, unlawfully, 
corruptly, wickedly and maliciously did solicit, suborn, instigate and 
endeavour to persuade one J. N. to be and appear as a witness at the 
trial of the said issue, for and on behalf of the said J. W. the de- 
fendant in the said issue, and upon the said trial falsely to swear and 
give in evidence, to and before the jurors wliich should be sworn to 
tiy the issue aforesaid, certain matters material and relevant to the 
said issue, and in the matters therein and thereby put in issue, in 
substance and to the effect following, that is to say, that [tlie said 
J. W. (meaning the defendant in the issue aforesaid) did, on a cer- 
tain day then past, to wit, on the tenth day of April in the year afore- 
said, beat, wound and bruise the said J. L. (meaning the plaintiff in 
the issue aforesaid), and did knock him, tlie said J. L., down, and 
with a large stick did then and there beat, wound and bruise, and 
greatly disfigure the said J. L., whilst ho was so down]. And the 
jurors first aforesaid, upon their oath aforesaid, do further present, 
that afterwards, to wit, at the sittings at Nisi Prius^ holden after 
Trinity Term aforesaid, at AVestminster aforesaid, before the Kight 
Honourable John Lord Campbell, her Majesty’s chief justice assigned 
to hold pleas in the court of our said lady the Queen before the 
Queen herself, to wit, on the day and year first aforesaid, the issue 
aforesaid came on to be tried, and was then and there tried by a jury 
of the country in that behalf duly sworn and taken between the par- 
ties aforesaid ; upon which said trial the said J. N., in consequence, 
and by the means, encouragement, and effect of the said wicked and 
corrupt subornation and procurement of the said J, S., did then 
appear as a witness for and on behalf of the said J. W., the defendant 
in the plea above-mentioned, and was then duly sworn, and took his 
corporal oath upon the Holy Gospel of God, "before the said John 
Lord Campbell, her Majesty .s chief justice as aforesaid, that the evi- 
dence which he the said J. N. should give to the court tliere, and to 
the jury, so sworn as aforesaid, touching the matter then in question 
between the said parties, should be the truth, the whole truth, and 
nothing but the truth ; and that at and upon the trial of the said 
issue so joined between the said parties as aforesaid, it became and 
was a material question, whether the said J. W. assaulted ami beat 
the said J. L. : and the said J. N. being so sworn as aforesaid, then, 
at the trial of the said issue, upon his oath aforesaid, falsely, cor- 
ruptly, and wilfully, before the said jurors so sworn and taken be- 
tween the said parties as aforesaid, and before the said John ]x)r^ 
Campbell, chief justice as aforesaid, did depose and swear (amongst 
other things) in substance and to the effect following, that is to say: 
that [/iere set out J, N.'s evUlenvXy in suhstanre the mme as is above 
stated^ where the subornation is charged]: Whereas, in truth and 
in fact, the said J. AV. did not, etc. [so proceeding to assign the per- 
jury^ as in the precedent^ ante^ p, 706j ; and whereas, in truth and 
in fact, the said J. S.,at the time he so solicited, suborned, instigated, 
and endeavoured to persuade the said J. N. falsfly and corruptly to 
swear as aforesaid, well knew that [etc,, pursuing the words ^ the assign- 
ment of perjury] : And so the jurors aforesaid, upon ‘their oath afore- 
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ftdd, do Bay, that the said J. S., on the said first day of June, in the 
fourth year of the reign aforesaid, did unlawfully, corruptly, wickedly, 
and maliciously 'Suborn and procure the said J. N. to commit wilful 
and corrupt petjury in and by his oath aforesaid, before the said 
jurors so sworn and taken between the said parties as aforesaid, and 
before the said John Lord Campbell, chief justice as aforesaid ; to 
the great displeasure of Almighty God, to the evil and pernicious 
example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. {See the prece- 
dents, a a a 379, 380 ,• 4 Wmt 234, 256.) By atat. 23 G. 2, c. 11, 
8. 2, in an Mictment for subornation, it is “ suj^ient to set forth the 
substance of the offence charged upon the ^defendant, without setting 
forth the hill, answer, information, indictment, declaration, or any part 
of any record or proceeding, either in law or in equity, and without 
setting forth the commission or authority of the court or person before 
whom the perjury was committed^' Punishable in the same manner as 
perjury, {See ante, p, 707.) 

Evidence, 

Prove the peijury committed, as directed ante, p, 712 ; for unless 
this be proved, the defendant cannot be found guilty of the suborna- 
tion ; 1 Uawh. c, 69, s, 10 ; and the mere production of the record of 
J. N.’s conviction for the perju^ (if he were convicted) would not, it 
seems, be sufficient evidence of the perjury having been committed. 
R, V. Reilly, 1 Leach, 464. 

And prove the previous subornation, as laid in the indictment, 
namely, that the defendant solicited or procured J. N. to prove so 
and so upon the trial of the issue, knowing the same to be false, or 
that J. N., by giving such evidence, would be committing peijury. 


Particular Statutes applicable to Perjury, etc. 

48 G, 3, c. 142, ss. 4, 26 ; 52 G. 3, c. 129, ss. 2, 7 ; Government 
Annuities, — 51 G. 3, c. 15, ss. 9, 10 ; Exchequer Bills . — 55 G. 3, c. 184, 
ss. 52, 53 ; Stamps . — 7 8 (?. 4, c. 53, ss. 29, 30, 31 ; Excise , — 39 S 

40 G. 3, c. 89, s. 36 ; Naval Stores.-^W G. ^ & I W. 4, c. 20, ss. 85, 
86 ; 1 G. 4, c. 16, s, 16 ; Naval and Militaiy Pay, Pensions, etc , — 
6 G. 4, c, 78, s. 29 ; Quarantine. — \1 18 Viet, c, 104, «. 103 ; Registry 

of Ships . — 5 6 Viet. c. 42, s. 7 ; Perjury before Slave-trade Commis- 

sioners. — 6 G. 4, c. 16, s. 99 ; 5 c£* 6 Viet, c, 122, s. 81 ; 24 cfe 25 Viet, 
c. 134, 8. 221 ; Banh'upts {see Dunn v. Reg., ante, p, 709), and Insol- 
vents . — 2 cf* 3 A. c. 4, ss. 18, 19 ; Registry Act.—-4t\ G. 3, c. 109, s. 43 ; 
Irwlosure Act . — 6 & 7 Viet. c. 18, a. 81 ; 5 6 W. 4, c. 76, s. 34 ; Giving 

False Armvera at Elections, Parliamentary and Municipal; (as to 
which see R. v. De Beauvoir, 1 C. db P. \1 \ R. y. Harris, Id. 253 : 
fteq. v. Dodsworth, 8 ( 7 . cfc P. 218 : Reg. v. Lucy, C. Mar. 511 : 
Reg, V. Bowler, Id. 559 : Reg. v. Ellis, Id 564 : Reg. v. Raiding, Id. 
568). Making False Oaths or Declarations for the purpose of Mar- 
riage : 6 cfc 7 W. A, c. 85, s. 38 ; {see Reg. v. Brown, 1 Den. C. C. 291 ; 
2 U.di K. 504 : Reg. v. Mason, 2 C.dbK. 62^^: R^. v. Lord Dun- 
hoyne, 3 C, d K. 1). Making False Declarations in Matters relating 
to the Revenues of Customs or Excise, Stamps and Taxes, or' Post- 
office ; at the Bank of England, and in other cases : 5 6 TT. 4, c. 62, 

ss. 5, 18, 21 : {see R^. v. Boynes, 1 C.&K. 65). Making wilfiUly un- 
true Statements respecting Lunatics ; 16 d 17 Viet. c. 97, e. 122. 
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Sect. 6. 

ADMINISTERING) ETC., VOLUNTARY OATHS, ETC. 


StcUute. 

5 6 TT. 4, c. 62, s, 13.] — Recites^ that a practice has preoaiUd of 

administering and receiving oaths and affidavits voluntarity taken and 
TYiade in matters not the subject of any judicial inquiry^ nor in anywise 
pending or at issue before the justice of the peace or other person by 
whom such oaths or affida^s have been administered or received; and 
that doubts have arisen whether or not such practice is illegal; and for 
the more effectual suppression of stick practice and removing such doubts^ 
enacts, that from ana after the commencement of this act it shall not 
be lawful for any justice of the peace or other person to administer, or 
cause or allow to be administered, or to receive, or cause or allow to 
be received, any oath, affidavit, or solemn affirmation touching any 
matter or thing whereof such justice or other person hath no jurisdic- 
tion or cognizance by some statute in force at the time being ; pro- 
vided always, that nothing herein contained shall be construed to ex- 
tend to any oath, affidavit, or solemn affirmation before any justice 
in any matter or thing touching the preservation of the peace, or the 
prosecution, trial or punishment of offences, or touching any pro- 
ceedings before either of the houses of parliament, or any committee 
thereof respectively, nor to any oath, affidavit or affirmation which 
may be required by the laws of any foreign country to give validity 
to instruments in writing designed to be used in such foreign countries 
respectively. 

Sect ^—-Act not to apply to Oath of Allegiance.'] — Provided, that 
nothing in this act contained shall extend or apply to the oath of 
allegiance in any case in which the same now is or may be required 
to be taken by any person who may be appointed to any office, but 
that such oath of allegiance shall continue to be required, and shall 
be administered and taken, as well and in the same manner as if this 
act had hot been passed. 

Sect. 7 — Not to apply to Oaths in Courts of Justice^ etc^ — Provided 
also, that nothing in this act contained shall extend or apply to any 
oath, solemn affirmation, or affidavit, which now is or hereafter 
may be made or taken, or be required to be made or taken, in any 
judicial proceeding in any court of justice, or in any proceeffing for 
or by way of summary conviction before any justice or justices of 
the peace, but all such oaths, affirmations, and affidavits shall continue 
to be required, and to be administered, taken, and made, as well and 
in the same manner as if this act had not been passed. , 

Indictment 

Commencement as anSe^ p. 270] — he the said J. S., then, to wit, on 
the day and year aforesaid, being one of the justices of our said lady 
the Queen, assi^ed to keep the peace in and for the said county, did 
unlawfully administer to and receive from a certain person, to wit, 
one J. N., a certain oath affidavit or solemn affirmation'^^ 

touching certain matters and things whereof the said J. S., at the 
time and on the occasion aforesaid, had not any jurisdiction or cog- 
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nizance by any statute in force at the time being, to wit, at the 
time of aaministering and receiving the said oath ; the same oath 
hot being in any matter ot .thing touching the preservation of the 
peace, or the prosecution,* trial or punishment of any offen^, or 
touching any proceedings before either of the houses of parliament, 
or any committee thereof respectively, nor being an oath required 
by the laws of any foreign countBy to give validity to any instru- 
ment in writing, designed to be used in *bucIi foreign country j 
that is to s^, a certain oath touclung and concerning \8UiU the 
sulject-matter of the oath^ so as to show that it loas not one of which the 
justice had jurisdiction or cognizance^ and was not within the excep- 
tions'] : against the form of the; statute in sugh case niade and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
The indictment must negative the exceptions in the statute^ and must show 
the suiject-matter touching which the oath was administered^ so as to 
epahle the court to draw ths legal inference that it was one of which the 
^fendant hod not cognizance ; hut it is not necessary to set out the oath 
verbatim, Reg. v. Nott^ Dav, & Mar. 288. 

Misdemeanor : fine or imprisonment^ or loth. 5 (& 6 W. 4, c. 62, 
$. 13,. This offense is not ttiahle at any quarter sessions, 5 6 Viet, 

c, 68, 8. 1 (awte,jp.,93).i 

Evidence, 

Prove that the defendant is a justice of the peace for the county 
mentioned in the indictment j evidence of his acting as such will, 
jmrndfasiCy be Sufiioiont. Prove that he administered to or received 
froni J. N. an oath of the nature and touching the subject-matter 
menrioned in the indictment. It is not necessary to show that he 
acted mlfully in contravention of the statute ; the doing so, even in- 
advertently, is punishable. Reg. v. Nott^ supra. 


Sect. 7. 

BRIBERY. 


Indictment for attempting to bribe a Constable, 

Surrey, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, on the first day of June, in the 

year of our Lord , one A. C., esquire, then and yet being one 

of the justicos' of our said lady the Queen, assigned to keep the 
peace of our said lady the Queen in and for the county afore- 
said, and also to hear and determine divers felonies, trespasses, and 
other misdeeds committed in the said county, made a certain warrant 
under his hand and seal, in due form of law, bearing date the day 
and year aforesaid, directed to all constables and other peace officers 
of the said county, and especially to J. N., thereby commanding 
them, upon sight thereof, to take and bring before him the said 
A. C., so being such justice as aforesaid, or some other of his Majesty’s 
justices of the peace for the said county, the body of D. F., late of 
the parish aforesaid, in the county aforesaid, to answer [etc,^ etc.y as 
in the warrant] ; and which said warrant afterwards, to wit, on the 
day and year aforesaid, was delivered to the said J. N., then being 
one of the constables of the same parish, to be exewted in due form 
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' of law. And the Jurors aforesaid, upon their oath aforesaid^ do further 
present, that J. S., well knowing thp premises, but contriving and 
unlawftilly intending to pervert the due course of law and justice, 
luid to prevent the said D. P. from being arrested and taken under 
and by virtue of the warrant aforesaid, afterwards, to wit, on the day 
and year aforesaid, unlawfully, wickedly and corruptly did offer unto 
the said J. N., so being constable as aforesaid, and having in his 

Custo^ and possession 'the said warrant so delivered to him to be 
executed as aforesaid, the sum of ten pounds, if he the said J. N. 
would refrain from executing the said warrant, and from taking and 
arresting the said D. F. under and by virtue of the same, for and 
during fourteen daVs from .that time, that is to say, from the time he 
the said J. S. so offered the said sum of ten pounds to the said J, N. 
as aforesaid : and so the jurors aforesaid, upon their oath aforesaid, 
do say, that the said J. N., on the said first day of June, in the year 
aforesaid, in manner and form aforesaid, did unlawfully attempt aii(4; 
endeavour to bribe the said J. N., so being constable as aforesaid, w; 
neglect and omit to do his duty as such constable, and to refrain 
taking and arresting the said D. F. under and by virtue of "tlie 
warrant aforesaid : in contempt of our lady the Queen and her laws, 
to the evil and pernicious example of all others in the like case 
offending, and against the peace of our lady the Queen, her crown 
and dignity. 

Punishable with fine and im^pHsonTnent^ whether the bribe toere ac- 
cepted or not^ 3 Jnst 147 ; and see R, v. Vaughan^ 4 Burr. 2500. Arul 
the same where an officer y jwlicial or ministerialy takes a bribe. ‘ Id. ; 
and see 20 Ed. 3, c. 1 ; Com. Dig. Officer (1). The text-booksy in 
generaly confine the offence of bribery to a bribery of judicial officers ; 
but this definition the offence seems too narrow and confined. See 
R. V. BeaUy 1 Easty 183, cit . ; R. v. Vaughauy 4 Burr. 2494. See 1 
IT. 3, c. 4 ; 2 O. 2, c. 24 ; 1 i3. C. 297 ; 49 G. 3, c. 118 : 6 W. 4, 

c. 76, 54 ; 5 6 Viet c. 102, ««. 20, 21, 22 ; 17 18 Viet c. 102 ; 

22 Viet c. 35, ss. 11, 12 ; Henslow v. Fawcetty 3 Ad. <& Ell. 51 : 
Harding v. StokeSy 2 M. & W. 233 : Reg. v. Bowler y C. d M. 859 : 
Reg. V. Clarkcy 1 F. d F. 654 : Reg. v. BoyeSy 2 F. d F. 157 : Reedy. 
Lamby ^ H. d N. 75 ; as to bribery at electionSy parliamentary and 
municipal ; — and 16 rfe 17 Viet c. 107, s. 3 ; R. v. Everetty S B. d C. 
114 ; 2 Man. d Ry. 35, as to bribing officers of the customs. 

Evidence. 

Prove the warrant and the delivery of it to J. N. ; and prove that 
J. S. knew that J. N. had the warrant, and offered him ten pounds 
to refrain from executing it, as stated in the indictment. 


Sect. 8. 


EXTORTION. 


Indictment against a Constable for Extortion. 

Surrey, to wit : — The jurors for our lady the Queen upon their oath 
present, that J. S., on the first day of June, in the year of our l>ord 

, then being one of the constables of the parish of B., in the 

w. II 
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county of S., did take and arrest one J. N., by colour of a certain 
warrant, commonly called a bench warrant, which he the said J. S. 
then alleged to be in his possession ; and that the said J. S. after- 
wards, and whilst the said J. N. so remained in his custody as 
aforesaid, to wit, on the day and year aforesaid, unlawfully, corruptly, 
deceitfully, extorsively, ana by colour of his said office, did extort, 
receive, and take of and from the said J. N. the sum of five shillings, 
as and for a fee due to him the said J. S. as such constable as afore- 
said, for the obtaining and discharging of the said warrant, as he the 
said J. S. then alleged ; whereas, in truth and in fact, no fee what- 
ever was then due from the said J. N. to the said J. S. as such 
constable as aforesaid in that behalf ; in contempt of our said lady 
the Queen and her laws, to the evil and pernicious example of all 
others in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity. The venue may he laid in any 
county, 31 Eliz. c, 5, 8. 4. See the precedents^ Cro, Circ, Com. 193, 
194, 195 ; 4 Went. 146 : and see 3 Inst. 148, 149 ; 2 L. Raym. 1265 ; 
2 Salh. 680 ; 4 Camp. 379. 

Fine or imprisonment^ or both. And it is equally extortion^ where 
a greater fee is exacted than what is legally due^ as where money is ex- 
acted as a fee where none whatever is payable. See 2 Salk. 680 ; 1 Hawk. 
c. 68, s. 1. 

Evidence. 

Prove the arrest, and prove that the defendant exacted money as 
a fee due to him as stated in the indictment. The sum stated is not 
material ; proof of a less sum will maintain the indictment. R. v. 
Burdett^ 1 i. Raym. 149 ; and see R. v. Gllham^ 6 T. R. 267''i R. v. 
Higgins^ 4 C. d; P. 247. 


Sect. 9. 

MISCONDUCT OP OFFICERS OF JUSTICE. 


Indictment against a Constable for not conveying an Offender to 
Prison. 

Proceed as in the pyrecedent^ ante., p. 689, as far as the and then 
proceed thus'] : — And tlie jurors aforesaid, upon their oath aforesaid, do 
' further present, that the said J. S., so being one of the constables of 
the saia parish as aforesaid, and being so commanded by the said 
A. C., the said justice as aforesaid, unlawfully and contemptuously 
did then neglect and refuse to convey the said J. N. to the said gaol 
of Newgate, as he the said J. S., by virtue of his office aforesaid, by 
law should and ought to have done ; to the great hinderance of justice, 
to the evil example of all others in the like case offending, and 
against the peace of our lady the Queen, her crown and dignity. See 
the precedents^ Cro. Circ. Com. 143, 151, 170. 

JSvery malfeasance or culpable nonfeasance of an officer of justice^ 
with relation to his office^ is a misdemeanor, and minishable with fine or 
imprisonment, or both. See 1 Salk. 380 ; Cro. EL 654. 

Evidence. 

Prove the charge before the magistrate, the warrant, and the de- 
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liveiT of it to the defendant, as directed, ante^ jp. 690. And prove that 
the aefendant neglected or refused to convey the offender to prison, 
in pursuance of the warrant. It is unnecessaiy to prpve tne de- 
fendant’s appointment as constable ; proof that he was accustomed 
to act as sudi will be sufficient (atWe, jp. 209). 


Indictment against a Magistrate^ for committing in a Case where he 
had no Jurisdiction, 

Surrey, to wit : — The jurors for our lady the Queen upon their oath 

present, that on the first day of June, in the year of our Lord , 

one T. C., then being one of the constables of the parish of B., in the 
county of S., brought one J. N. before J. S., esquire, then and yet 
being one of the justices of our said lady the Queen, assigned to keep 
the peace of our said lady the Queen in and for the county aforesaid, 
and also to hear and determine divers felonies, trespasses, and other 
misdeeds committed in the said county ; and the said J. N. was then , 
charged before the said J. S. with having committed a certain sup- 
posed misdemeanor, in having vilified the character and hurt the 
trade of one A. C., of the parish aforesaid, miller ; and the said J. N. 
was then and there examined before the said J. S., as such justice as 
aforesaid, touching the said supposed offence so to him charged as 
aforesaid. And the jurors aforesaid, upon their oath, aforesaid, do 
further present, that the said J. S., so being such justice as aforesaid, 
wickedly and maliciously contriving and intending to oppress, injure, 
and aggrieve the said J. N. in his behalf, and to put him to great 
charge and expense, and to cause him to undergo and suffer great 
pain, torture and anguish of body and mind, afterwards, to wit, on 
the day and year aforesaid, did order and direct that the said J. N. 
should find sureties for his personal appearance at the then next 
general quarter sessions of the peace of our said lady the Queen, to 
be holden in and for the said county of M., to answer trie said charge ; 
and, because the said J. N. did not and could not conveniently find 
such sureties as aforesaid, he the said J. 8., being such justice as 
aforesaid, wickedly and maliciously contriving and intending as 
aforesaid, wrongfully, unjustly, and maliciously, and contrary to the 
laws of this realm, did then by virtue and under colour of a certain 
warrant under his hand and seal, as such justice as aforesaid, commit 
the said J. N. a prisoner to a certain prison called the House of 
Correction, situate at the parish aforesaid, in the county aforesaid, tc^ 
be there safely kept until he the said J. N. should find such sureties^ 
as aforesaid, and until he should be fully examined concerning the 
premises ; and then or4ered, directed, and commanded the then 
keeper of the said prison to keep the said J. N. under close confine- 
ment in the said prison, and to deny him the use of pen, ink and 
paper, and to allow no letter to be delivered to or from the said 
J. N., and dso to allow no person to see br speak to him the said 
J. N. And the jurors aforesaid, upon their oath aforesaid, do further 
present, that the said J. S., by virtue and under colour of the warrant 
aforesaid, afterwards, to wit, on the day and year aforesaid, and ffom 
thence, for a long space of time, to wit, for the space of ten days then 
next following, wron^iilly, unjustly and maliciously, and contrary to 
the laws of this realm, did cause and procure the said J. N. to be 
closely confined and imprisoned in the said prison, and to be denied 
the use of pen, ink and paper, and to be restrained from all communi- 

1 1 2 
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cations with his relations and friends ; whereby the said J. N. daring 
all that time underwent and suffered great pain, torture and anguish 
of body and mind, and was depriyed of his liberty, and prevented 
from finding such sureties as aforesaid, and was put to great charge 
and expense in and about obtaining his dischai^e and release from 
the saia commitment and imprisonment : to the great scandal of the 
administration of justice in this kingdom, in contempt of Our lady the 
Queen and her laws, to the evil example of all others in the like case 
offending, and against the peace of our lady the Queen, her crown and 
dignity. 

Where magistrates are guilty of oppression^ or other wilful maU 
feasance in the execution of their duties^ they are generally proceeded 
against hy information^ But such an information can readily he 
framed from this precedent^ hy observing the forms given ante, pp, 96, 
102. See the precedents, Cro. Circ, Com, 242, 244 ; 4 Went, ^4, 418, 
424 ; 6 Went, 455. Bee also a precedent of an indictment against a 
coroner for refusing to take an inquisition^ Cro, Circ, Com, 170. 

Fine or imprisonment, or both. 

Evidence. 

Prove the charge before J. S., the warrant, etc., and the imprison- 
ment ; together with any circumstances of aggravation laid in the 
indictment. Also, if the case will admit of it, evidence may be given 
of any circumstances which indicate that the commitment proceeded 
from malice or other undue motive upon the part of the magistrate. 
Bee R, v. Bainsbury, 4 T. R, 451. 


Sect. 10, 

NOT OBEYING THE ORDERS OF A MAGISTRATE. 


Indictment against a High Constable for disobeying an Order of 
Bessions, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that at the general quarter sessions of the peace of our 
fcidy the Queen, holden for. the county of Middlesex, at the New Ses- 
sions House on Clerkenwell Green, in and for the count}^ aforesaid, by 
adjournment, to wit, oh Saturday, the fifth day of July, in the twelfth 
year of the reign of our sovereign lady Victoria, before F. C., J. W., 
W. R. and R. M., esquires, and others their fellows, justices of our 
said lady the Queen assigned to keep the peace of our said lady the 
Queen in and for the county aforesaid, and also to hear and determine 
divers felonies, trespasses and other misdeeds committed in the said 
county, it was ordered by the same justices and court there, that \etc., 
proceeding to state the order of sessions in the past tense] ; of which 
said order the said J. S., one of the high constables in the order afore- 
said named, afterwards, to wit, on the day and year aforesaid, had 
notice. Nevertheless, the said J. S., then being one of the high con- 
stables in the order aforesaid mentioned, unlawfully and contemptu- 
ously upon being’served with the said order, did neglect and refuse to 
[etc., here insert what the order required of him], as by the said order 
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he the said J. S. was required to do ; nor hath he the said J. S. at 
time since complied with the said order, although often requested so 
to do ; in contempt of our lady the Queen and her laws, to the evil 
example of other persons in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. 

See a precedent of an indictment against an overseer of the poor for 
not paying a weekly sum to a pauper inm^suance of an order of 
justices ; Oo. Cfrc. 0)m, 327 ; see R. v. Meredith^ R, c0 jR. 46 ; R, 
V. Booths Id. 47 : R. v. Warren^ 2 Russ. 139 ; against the father of 
a bastard child^ for not obeying an order of maintenance ; 4 Went. 
227 ; and see R. v. White^ Cald. 183 : R. v. Rohinson^ 2 Burr. 799 : 
R. Y. Balme, Coivp. 650 : R. v. Feamley, 1 T. R. 316 : R. v. Davis, 
Say. 163 : R. v. Gould, 1 Salk. 301 : Reg. v. Brisby, 1 Den. C. C. 
416 ; 2 C. (& K. 962 : Reg. v. Ferrall, 2 Den. C. C. 51 ; for disobe- 
dience to an order of justices for payment of a church-rate / Reg. v. 
Bidwell, 1 Den. C. C. 222 ; 2 C. d K. 564 : Reg. v. Williams, 1 
Den. C. C. 529 ; 2 C.& K. 100. It is sufficient to set out the substance 
of the order correctly ; it need net be set out verbatim according to the 
tenour. Reg. v. Bidwell, supra. 

Foidence. 

Produce the order. Prove a personal service of a copy of it upon 
the defendant, and upon all the defendants if there be more than one 
and the order be joint and not several. See R. v. Kingstm, 8 East, 
41. And prove that the defendant did not obey the order. See R. v. 
Feamley, 1 T. R. 316. 


Sect. II. 

COMPOUNDING FELON V. 


Statute. 

24 cfc 25 Viet. c. 96, s. 101.] — Whosoever shall corruptly take any 
money or reward, directly or indirectly, under pretence or upon ac- 
count of helping any person to any chattel, money, valuable security, 
or other property whatsoever, which shall by any felony or misde- 
meanor have been stolen, taken, obtained, extorted, embezzled, con- 
veii;ed or disposed of, as in this act before mentioned, shall (unless 
he shall have used all due diligence to cause the offender to be 
brought to trial for the same) be guilty of felony, and being con- 
victed thereof shidl be liable, at the discretion of the court, to be 
kept in penal servitude for any term not exceeding seven years and 
not less than three years, or to be imprisoned for any term not ex- 
ceeding two years, with or without hard labour, and with or without 
solitary confinement, and, if a male under the age of eighteen years, 
with or without whipping. 

Sect. 102 — Advertising Reioard^or the Return of Stolen Propertu ^ — 
Whosoever shall publicly advertise a reward for the return of any 
property whatsoever, which shall have been stolen or lost, and shall 
in such advertisement use any words purporting that no questions 
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be asked, or shall make use of any words in any public adver- 
tisement purporting that a reward will be given or paid for any 
property which sh5l have been stolen or lost, without seizing or 
making any inquiry after the person producing such property, or 
shall promise or ofier in any such public advertisement to return to 
any pawnbroker or other person who may have bought or advanced 
money by way of loanfupon any prdperty stolen or lost the money so 
paid or advanced^ or any other sum of money or reward for the return 
of such property, or shall print or publish any such advertisement, 
shall forfeit the sum of fifty pounds for eve^ such ofience to any 
person who will sue for the same by action of debt, to be recovered 
with full costs of suit. 

Sect. 100 — Restitution of Property. 1 — If any person guilty of any 
such felony or misdemeanor as is mentioned in this act, in stealing, 
taking, obtaining, extorting, embezzling, converting, or disposing of, 
or In knowingly receiving, any chattel, money, valuable security, or 
other property whatsoever, shall be indicted for such offence by or 
on behalf of the owner of the property, or his executor or adminis- 
trator, and convicted thereof, in such case the property shall be 
restored to the owner or his representative ; and in every case in 
this section aforesaid, the court before whom any person shall be 
tried for any such felony or misdemeanor, shall have power to award 
from time to time writs of restitution for the said property, or to • 
order the restitution thereof in a summaiy manner : provided, that if 
it shall appear before any award or order made that any valuable 
security shall have been hcm/i fide paid or discharged by some person 
or body corporate liable to the payment thereof, or, being a negoti- 
able instrument, shall have been bond fide taken or received by 
transfer or delivery by some person or body corporate, for a just and 
variable consideration, without any notice or without any reasonable 
cause to suspect that the same had, by any felony or misdemeanor, 
been stolen, taken, obtained, extorted, embezzled, converted, or dis- 
posed of, in such case the court shall not award or order the restitu- 
tion of such security. Provided also, that nothing in this section 
contained shall apply to the case of any prosecution of any trustee, 
banker, merchant, attorney, factor, broker, or other agent intrusted 
with the possession of goods or documents of title to goods, for any 
misdemeanor against this act. See R. v. Stanton^ ImC. dh P. 481 : R. 
V. Powell^ Id. 640. See also 18 19 Viet, c, 126, s. 8, giving the same 

power to justices on convictions for larceny^ etc.j under that act. 


Indictment at Common Law for compounding a Felony. 

Central Criminal Court, to wit : — The jurors for our lady the 
Queen upon their oath present, that heretofore, to wit, on the first 

day of June, in the year of our Lord , one A., the wife of J. N., 

feloniously stole, took, and carried away one silver spoon, of the goods 
and chattels of one J. S., against the peace of our lady the Queen, her 
crown and dignity. And that the said J. S., well knowing the said 
felony to have been by the said A. so as aforesaid done and com- 
mitted, but contriving and intending unlawfully and unjustly to per- 
vert the due course of law and justice in that behalf^ and to cause 
and procure the said A., for the felony aforesaid, to escape with im- 
punity, afterwards, to wit, on the day and year aforesaid, unlawfully, 



Compoundmg Felony* 7QfJ 

and for wicked gain’s sake, did compound the said felony, with the 
said J. N., the nusband of the said A., and did then exact, take, 
receive, and have of and from the said J. N. the sum of twenty-six 
shillings, for and as a reward for compounding the said felony and 
desisting from all further prosecution against the said A. for the 
felony aforesaid ; and that the said J. S., on the day and year afore- 
said, did thereupon desist, and from that time hitherto hath desisted, 
from all further prosecutio%of the said A. for the felony aforesaid ; 
to the great hinderance of justice, in contempt of our lady the Queen 
and her laws, and against the peace of our lady the Queen, her crown 
and dignity. See the precedent, 4 Went, 327. 

FiTie and imprieonmmt. See 1 Haxok, c, 69, «. 6, etc. As to com- 
pounding inforTnatimis on penal statutes,, see 18 Eliz, c. 5 : R, v. Stone ^ 
4:C,&P, 379 ; R, v. Gotley, R, & R, 84 : R, v. Onsp, 1 B. d Aid, 
282. A person may he convicted under that statute^ for taking 
money as a reward for forbearing to prosecute,, although in fact no 
offence liable to a penalty have been committed by the person 0om 
wham the money is taken, Reg, v. Best, 2 Mood, C, C, 125 : 9 C, d 
F, 368. 

Evidence, 

Prove the felony to have been committed by A. N., as directed, 
ante,, p,21\ \ and prove that J. S. received twenty-six shillings, or 
some part thereof, from J. N. upon an understanding that J. S. would 
not further prosecute A. N. for the felony ; and that in fact he has 
not further prosecuted her since for the same. 


Indictment for taking a Reward for the Recovery of Stolen 
Property. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of June, in the 

year of our Lord , feloniously, unlawfully, and corruptly did 

take and receive from one J. N. certain money and reward, to wit, 
the sum of five pounds of the moneys of the said J. N., under pre- 
tence (“ under pretence or upon account") of helping the said J. N. to 
certain goods chattels (“ chattels,, money,, or valuable security") of 
him the said jTn., before then feloniously stolen, taken, and carried 
away (“ by any felony or misdemeanor stolen,, taken^ obtained^ extorted^ 
embezzled,, cemverted,, or disposed of"\ the said J. S. not having caused 
the person by whom the said goods and chattels were so stolen, 
taken, and carried away as aforesaid, to be apprehended and brought 
to tri^ for the same, and not having used all due diligence to cause 
such person to be so apprehended and brought to trial ; against the 
form of the statute in such case made and provided, and against 
the peace of our lady the Queen, her crown and dignity. 

Felcmy : penal servitude for not more than seven and not less than 
three years, or imprisonment not exceeding two years, with or without 
hard labour, and with or without solitary confinement (such confinement 
not exceeding one month at any one time, nor three months in any one 
year, 24 d 26 Viet, c. 96, s, 119, ante, p, 265) ; and, if a male under 
the age of eighteen years, with or without whipping . — 24 d 25 Viet, 
c. 96, s, 101. This offence is not triable at any quarter sessions, 6 d 
6 VicU c, 38, a. 1 {anU, p, 93). 
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Evidence. 

Prove that the goods, etc., were stolen or obtained in the mode 
stated in the indictment ; and prove that the defendant received the 
money from J. N., or some person on his behalf, upon the pretence or 
account stated in the indictment. It was decided to be an offence 
within the repealed stat. 4 (r. 1, c. 11, a. 4, which was similar to the 
present section, to take money under pretence of helping a man to 
goods stolen from him, though the defividant had no acquaintance 
with the felon, and did not pretend that he had ; and though he had 
no power to apprehend the felon, and though the goods were never 
restored, and the defendant had no power to restore them. R. v. 
Ledbitter^ 1 Mood, C. C. 76. And where A. had her goods stolen, and 
B., who knew the thieves, received money from A. to endeavour to 
purchase the stolen property from the thieves for A., but not meaning 
to bring the thieves to justice ; it was held that B. was guilty of the 
felony of taking money on account of helping A. to the return of 
stolen goods within this statute. Reg. v. Pascoe^ 1 Den. C. C. 456 ; 
2 C. d K. 927. As to advertising a reward for the return of stolen 
property, see 24 <& 25 Viet. c. 96, s. 102 (ante, p. 725). 


Sect. 12. 

LIBELS REFLECTING ON THE ADMINISTRATION OF JUSTICE. 


Indictment for a Libel against a Judge and Jury in the Executiem 
of their Duties. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, at the sittings at Nisi Prius, 
holdeu after Trinity Term, to wit, on the twentieth day of June, in 
the year of the reign of our sovereign lady Victoria, at West- 

minster, in the county of Middlesex, before the Right Honourable 
Sir Frederick Pollock, chief baron of our said lady the Queen of her 
Court of Exchequer at Westminster aforesaid, a cej^ain issue duly 
joined in the said court between one A. B. and one C^., in a certain 
action, in which the said A. B. was plaintiff, and the said C. D. was 
defendant, came on to be tried in due form of law, and was then and 
there tried by a certain jury of thd country in that behalf duly swoni, 
and taken between the parties aforesaid. And the jurors aforesaid, 
upon their oath aforesaid, do further present, that J. S., being a 
wicked and ill-disposed person, wickedly and maliciously contrmng 
and intending to bring the administration of justice in this kingdom 
into contempt, and to scandalize and vilify the said Sir Frederick 
Pollock, and the jurors by whom the said issue was so tried as afore- 
said, and to cause it to be believed that [here state the effect of the 
libel; see ante., p. 661] on the twenty-first day of June, in the year 
aforesaid, wickedly and maliciously did write and publish, and cause 
and procure to be written and published, a certain false, wicked, ma- 
licious and scandalous libel, of and concerning the administration of 
justice in this kingdom, and of and concerning the trial of the said 
issue, and of and concerning the said Sir Frederick PoUock, and the 
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jurors by whom the said issue was so tried as aforesaid, according to 
the tenour and effect following ; that is to say [here set out the lihel^ 
together with such innuendoes as may he requisite : see ante, p, 661 j ; 
to the great scandal and reproach of the administration of justice in 
this kingdom, in contempt of our lady the Queen and her laws, to the 
evil example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. 

Fine or impriaoninent^ or both. See R. v. TYhite^ 1 Camp. 359 : R, 
V. Watson. 2 T. R. 199. This offence is not triable at any quarter 
sessions. 5 c5 6 Viet. c. 38, s. 1 (ante, p. 93). As to the evidence, see 
ante, p. 664. 

. Indictment for Slanderous Wo^ds to a Magistrate. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that heretofore, to wit, on the first day of June, in the 

year of our Lord , one J. S. was brought before J. N., esquire, 

then and yet being one of the justices of our said lady the Qu§en, 
assigned to keep the peace of our said lady the Queen, in and for the 
county of M., and also to hear and determine divers felonies, tres- 
passes, and other misdeeds committed in the said county ; and the 
said J. S. was then charged before the said J. N., upon the oath of 
one A. C., that he the said J. S. had then lately before feloniously 
taken, stolen, and carried away divers goods and chattels of the said 
A. C. And the jurors aforesaid, upon their oath aforesaid, do further 
present, that the said J. S., being a scandalous and ill-disposed per- 
son, and wickedly and maliciously intending and contriving to scan- 
dalize and vilify the said J. N. as such justice as aforesaid, and to bring 
the administration of justice in this kingdom into contempt, after- 
wards, and whilst the said J. N., as such justice as aforesaid, was 
examining and taking the depositions of divers witnesses against 
him the said J. S., in that behalf, to wit, on tlie day and year afore- 
said, wickedly and maliciously, in the presence and hearing of divers 
good and liege subjects of our lady the Queen, did publish, utter, 
pronounce, declare, and say with a loud voice to the said J. N., and 
whilst he the said J. N. was so acting as such justice as aforesaid, 
“ You are a scoundrel and a liar ; you would hang your own father 
if you could make a groat by his execution to the great scandal 
and reproach of the administration of justice in this kingdom, to the 
great scandal and damage of the said J. N., in contempt of our lady 
the Queen and her laws, to the evil example of all others in the like 
case offending, and against the peace of our lady the Queen, her crown 
and dignity. 

Fine or imprisonment, or both. See R. v. Pococh, 2 Str. 1157 : R. 
V. Weltje, 2 Camp. 142 ; and see 2 Salh. 698. If there he any doubt 
as to the words, lay them differently in different counts. 

Evidence. 

Prove the charge before the magistrate ; and prove that whilst the 
magistrate was in the execution of his duty, taking the depositions of 
the witnesses, the defendant addressed him, and spoke the words laid 
in some one of the counts of the indictment. It is sufficient to prove 
that the magistrate was acting as such. Berryman v. Wise, 4 T. R. 
366 : R. V. Gordon, 1 Leach, 515. As to the proof of the words, see 
ante, p. 669. 
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CHAPTER III. 

OrFENCES AGAINST THE FUBLIC FEACE. 

Sect. 1. Riot^ p. 730. 

2. Affray^ p. 736. 

3. Forcible Entry or Detainer^ p. 736. 

4. Challenge to Fight, p. 740. 

6. Threatening Letter, p. 742. 

6. Libel, p. 743. 


Sect. 1. 

RIOT. 


Statute, 

3 O. 4, c. 114 — Hard La hour for Riot and certain other Offences.’] 
— Reciter 66 G. 3, c. 162, and enacts, that whenever any person sliall 
bo convicted of any o<’ the oBences thereafter s])ccilied and set forth : 
that is to say, . . . any attempt to commit felony ; any riot ; . . . 
keeping a common gambling-house, a common bawdy-house, or a 
common ill-governed and disorderly house ; wilful and corrupt per- 
jury, or of subornation of perjury ; ... in each and every of the above 
cases ; and whenever any person shall be convicted of any or either of 
the aforesaid offences, it shall and may be lawful for the court before 
which any such offender shall be convicted, or which by law is autho- 
rized to pass sentence upon any such offender, to award and order (if 
such court shall think fit) sentence of iinprisonnieiit with hard labour, 
for any term not exceeding the term for which such court may now 
imprison for sucli offences, either in addition to or in lieu of any other 
|>unishment which may be indicted on any such offenders, by any law 
in force before the passing of this act ; and every such offender shall 
thereupon suffer such sentence, in such place and for such time as 
aforesaid, as such court shall think lit to direct. [Repealed, so far as 
relates to receiving stolen goods, and false presences, 7 tf* 8 G, 4, e. 
27, s. 1, and so far as relates to assault, etc., by 9 G, 4, c. 31, s. 1 : but 
see 14 cfc 15 Viet, c, 100, s. 29.] 


Indictment for Riot and Assault. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., J. W. and E. W., together with 
divers other evil-disposed persons, to the number of ten and more, to 
the jurors aforesaid unknown, on the first day of June, in the year of 
our Lord — , at the parish of B., in the county of M., unlawfully. 
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riotously and routously did assemble and gather together, to disturb the 

S eace of our said lady the Queen : and being so then and there assem- 
led and gathered together, in and upon one A., the wife of J. N., in 
the peace of Grod and of our lady the Quean then and there being, 
unlawfully, riotously and routously did make an assault, and her the 
said A. then and there unlawfully, riotously and routously did beat^ 
wound and ill-treat, so that her life was greatly despaired of ; and other 
wrongs to the said A. then and there unlawmlly, riotously and rout- 
ouslv did, to the great disturbance and terror of the liege subjects of 
our lady the Queen then and there being ; in contempt of our said lady 
the Queen and her laws, to the evil example of all others in the like 
case offending, and against the peace of our lady the Queen, her crown 
and dignity. (See tfie prececlents, Cro, Circ, Com. 413 et seq. ; 4 
Wewt. 150, 305 et ^eq.) You may add a count for a common assault. 
(See ante^ p. 566.) 

Fhie or imprisonTuent^ or both / and^ 3 ^?. 4, c. 114, hard labour. 
Ecidefme. 

That J. S.^ etc.^ together with divers others.l — It must be proved 
that tliree persons at least were engaged in this unlawful assembly and 
assault, otherwise the defendants must be acquitted ; for unless com- 
mitted by three or more, it is no riot. 2 Hawk. c. 47, a. 8 : JR. v. 
Scotty 3 Jiurr. 1262 ; 1 W. Bl. 291, 350 ; R. v. Sadhuiy^ 1 L. Raym. 
484 ; 2 Salk. 503. 

Unlawfully^ riotously^ and routously did assemble.'] — It must be 
proved that these three or more persons assembled together ; and that 
their assembling was accompanied witli some such circumstances, either 
of actual force or violence, or at least of an apparent tendency thereto, 
as were calculated to inspire people with terror ; R. v. Hughes^ 4 C. db 
P. 372 ; such as being armed, using threatening speeches, turbulent 
gestures, or the like. 1 Hawk. c. 65, s. 5. If an assembly of persons 
be not accompanied with such circumstances as tliese, it can never be 
deemed a riot, however unlawful their intent, or however unlawful the 
acts which tliey actually commit. Id.; Lamb. 178 ; Dalt. c. 137. It 
is a sufficient terror and alarm however to sustain the indictment, if 
any one of the Queen’s subjects be in fact terrified. Reg. v. Phillips^ 
2 Mood. C. C. 252 ; S. C., as Reg. v. Langford^ C. rf; Mar. 602. If 
persons meet at a fair or wake, or on any other lawful and innocent 
occasion, and on a sudden quarrel they fight together, this is no riot, 
but an affray merely ; but if, upon a (fispute arising, they form them- 
selves into parties, with promises of mutual assistance, and then fight, 
it is a riot ; for, in this latter case, the design to break the peace is 
as premeditated as if they had originally met for that purpose. 
1 Hawk. c. 65, s. 3. 

It is not necessary, to constitute a riot, that the Kiot Act should be 
read. Before the proclamation can be read, a riot must exist : and 
the effect of the proclamation will not change the character of the 
meeting, but will make those guilty of a felony who do not disperse 
within one hour after the proclamation is read. R. v. Furzey^ 6 

a & p. 81 . 

In and upon one A. did make an assault.^ eto.] — Prove the assault 
and battery as directed ante, p. 666. And this must be proved, other- 
wise the defendants most be acquitted. For, where persons assemble 
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together for the purpose of doing an act, and the assembly is such m is 
above described, if they do not proceed to execute their purpose, it is 
but an unlawful assembly, not a riot ; if, after so assembling, they pro- 
' ceed to execute the act for which they assembled, but do not execute 
it, it is termed a rout ; but if they not only so assemble, but proceed to 
execute their design, and actually execute it, it is then a riot. 1 Hawk, 
c, 66, «. 1 ; Dali. c. 136 : R. v. Bin, 5 C, d P. 164 : Reg. v. Fm- 
cent^ b C. d P. 91. 

It is immaterial, however, whether the act done be unlawful or not ; 
doing it in a manner calculated to inspire people with terror is equally 
punishable, whether it be lawful or otherwise. 1 Hawk. c. 66, 8. 7. 
Yet, where the object of the assembly is lawful, it in general requires 
stronger evidence of the terror of the means, to induce a ju^ to return 
a verdict of guilty, than if the object were unlawful ; and it has even 
been holden, that, if a number of persons assemble for the purpose of 
abating a public nuisance, and appear with spades, iron crows, ^d 
other tools for that purpose, and abate it accordingly, without doing 
more, it is no riot, Dali. c. 137, unless threatening language or other 
misbehaviom*, in apparent disturbance of the peace, be at the same 
time used. Id. 


Indictment for a Riot ami Tumult. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. 8., J. W. and E. W., together with 
divers other evil-disposed persons, to the number of fifty and more, to 
the jurors aforesaid unknown, on the first day of June, in the year of 
our Lord , being then armed with sticks, staves, and other offen- 

sive weapons, at the parish of B., in the county of M., unlawfully, 
riotously and routously did assemble and gather together to disturb the 
peace of our said lady the Queen, and being so assembled and gathered 
togetlier, armed as aforesaid, did then and there unlawfully, riotously 
and routously make a great noise, riot and disturbance, and did then 
and there remain and continue anned as aforesaid, making such noise, 
riot and disturbance, for the space of an hour and more then next fol- 
lowing, to the great disturbance and terror not only of the liege sub- 
jects of our said lady the Queen there being and residing, but of all 
other the liege subjects of our said lady the Queen then passing and re- 
passing in and along the Queen’s common highway there : in contempt 
of our said lady the Queen and her laws, to the evil example of all 
others in the like case offending, and against the peace of our lady the 
Queen, her crown and dignity. 

Fine or imprisonment^ or both; and, by 3 G. 4, c. 114, hard labour. 
As to the evidence^ sec ante^p.l'6\. 


RIOTERS REMAINING ONE HOUR TOGETHER AFTER PROCLAMATION. 


Statutes. 

1 C?. 1, St 2, c. 5, s. 1 — Rioters remaining one hour after Procla- 
maHonJ] — Whereas of late many rebellious riots and tumults have 
been in divers parts of this kingdom; to the disturbance of the public 
peace and the endangering of his Miyesty’s person and government. 
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and the same are yet continued and fomented by persons disaffected to 
his Majesty, presuming so to do, for thaf the punishments provided by 
the laws now in being are not adequate to such heinous offences ; and 
by such rioters, his Majesty and ms administration have been most 
maliciously aud falsely traduced, with an intent to raise divisions, and 
to alienate the affections of the people from his Majesty ; therefore, for 
the preventing and suppressing of such riots and tumults, and for the 
more speedy and effectual punishing the offenders therein, be it en- 
acted, etc., that if any persons, to the number of twelve or more, being 
unlawfully, riotously, and tumultuously assembled together, to the 
disturbance of the public peace, at any time after the last day of July, 
in the year of our Lord 1715, and being required or commanded by 
any one or more justice or justices of the peace, or by the sheriff of 
the county or his under-sheriff, or by the mayor, bailiff or bailiffs, or 
other head officer, or justice of the peace of any city or town corporate 
where such assembly sliall be, by proclamation to be made in 4he 
King’s name, in the form hcreinaffer directed, to disperse themselves, 
and peaceably to depart to their habitations, or to their lawful busi- 
ness, shall, to the number of twelve or more (notwithstanding such 
proclamation made), unlawfully, riotously, and tumultuously remain 
or continue together for tlie space of one hour after such command or 
request made by proclamation, that then such continuing together, to 
the number of twelve or more, after such command or request made 
by proclamation, shall be adjudged felony without benefit of clergy, 
and the offenders therein shall be adjudged felons, and shall suffer 
death as in case of felony, without benefit of clergy. 

Sect. 2 — Form of Proclo/mation.'] — Enacts, that the order and form 
of the proclamation that shall be made by the authority of this act 
shall be as hereafter followeth ; fthat is to say,) tlie justice of the 
peace, or other persons authorized uy this act to make the said pro- 
clamation, shall among the said rioters, or as near to them as he can 
safely come, with a loud voice command, or cause to be commanded, 
silence to be while proclamation is making, and after that shall 
openly and with a loud voice, make or cause to be made, proclama- 
tion of these words, or like in effect : — 

“ Our sovereign lord the King chargeth and commandeth all per- 
sons, being assembled, immediately to disperse themselves, and peace- 
ably to depart to their habitations, or to their lawful business, upon 
the pains contained in the act made in the first year of King George, 
for preventing tumults and riotous assemblies. 

“ God save the King.” 

^ And every such justice and justices of the peace, sheriff, under- 
*heriff, mayor, bailiff, and other head officer aforesaid, within the 
limits of their respective jurisdictions, are hereby authorized, empow- 
ered, and required, on notice or knowledge of any such unlawful, 
riotous, and tumultuous assembly, to resort to the place where such 
unlawful, riotous, and tumultuous assembly shall be of persons to the 
number of twelve or more, and there to make, or cause to be made, 
proclamation in manner aforesaid. 

Sect, b— Opposing Proclamation .'] — Provides and enacts, that if 
any person or persons do or shall, with force and arms, wilfully' and 
knowingly oppose, obstruct or in’any other manner wilfully or know- 
ingly let, hinder, or hurt, any person or persons that shall begin to 
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proclaim, or go to proclaim, according to the proclamation hereby 
directed to be made, whereby such proclamation shall not be made, 
that then every such opposing, obstructing, letting, hindering or 
hurting such person or persons so beginning pr going to make such 
proclamation as aforesaid, shall be adjudged felony without benefit of 
clergy, and the offenders therein shall be adjudged felons, and shall 
suffer death as in case of felony, without benefit of clergy ; and that, 
also, every such person or persons, so being unlawfully, riotously and 
tumultuously assembled to the number of twelve as aforesaid, or 
more, to whom proclamation shall or ought to have been made if the 
same had not been hindered as aforesaid, shall likewise, in case they 
or any of them, to the number of twelve or more, shall continue to- 
gether, and not disperse themselves within one hour after such let or 
hinderance so made, having knowledge of such let or hinderance so 
made, shall be adjudged felons, and shall suffer death as in cases of 
felony, without benefit of clergy. 

BtcU of Provides, that no person or 

persons shall be prosecuted by virtue of this act, for any offence or 
offences committed contrary to the same, unless such prosecution be 
commenced within twelve months after the offence committed. 

7 IT. 4 cfe 1 Viet. c. 91, 8. 1 .] — Recites the stat. 1 G. 1, c. 6, emd 
enacts, tliat if any person shall, after the commencement of this act 
(Ist Oct. 1837), be convicted of any of the offences therein men- 
tioned, such person sliall not suffer death, or have sentence of death 
awarded against him or her for the same, but shall be liable, at 
the discretion of the court, to be transported beyond the seas 
for the term of the natural life of such person, or for any term not 
less than fifteen years, or to be imprisoned for any term not exceed- 
ing three years. 

9 10 Viet. c. 24, a. 1.] — Ante^p. 368. 

20 db 21 Viet. c. 3.]— p. 265. 

Imlict))ient. 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., J. W. and E. W., together with 
divers other evil-disposed persons, to the number of twelve and more, 
to the jurors aforesaid unknown, on the first day of Juno, in the year 
of our Lord , at the parish of B., in the county of M., unlaw- 

fully, riotously and tumultuously did assemble together, to the dis- 
turbance of the public peace And that the said J. S., J. W.- 
E. W. and the said other persons to the jurors aforesaid unknown* 
being so unlawfully, riotously and tumultuously assembled together, 
to the disturbance of the public peace as aforesaid, afterwards, and 
whilst they were so assembled as aforesaid, to wit, on the day 
and year aforesaid, at the parish aforesaid, in the county aforesaid, 
one A. C., esquire (then being one of the justices of our said lady 
the Queen, assignea to keep the peace of our said lady the Queen 
in and for the county aforesaid, and also to hear and determine 
divers felonies, trespasses and other misdeeds committed in the said 
county), as near to them tlie said J. S., J. W., E. W. and the said 
other persons to the jurors aforesaid unknown, so unlawfully, riot- 
ously and tumultuously assembled as aforesaid, as he the said A. C. 
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could then and there safely come, did then and there command, and 
cause to be commandea silence to* be while proclamation was 
making, and that the said A. C., after that, did then and there As 
near to them the said J. S., J. W., B. W. and the said other per- 
sons so assembled as aforesaid, as he the said A. C. could then and 
there safely come, openly and with a loud voice, make and cause to 
be made proclamation (according to the form of the statute in such 
case made and provided) in these words following, that is to say ; 

“ Our sovereign lady the Queen, chargeth and commandeth all per- 
sons being assembled, immediately to disperse themselves, and 
peaceably to depart to their habitations, or to their lawful business, 
upon the pains contained in the act made in the first year of the 
reign of King George the First, for preventing tumults and riotous 
assemblies. God save the Queen.” And the jurors aforesaid, upon 
their oath aforesaid, do further present that the said J. S., J. W., 
E. W. and the said other persons, to the number of twelve and 
more, to the jurors aforesaid unknown, being so required and com- 
manded by the said A. C., the justice aforesaid, to disperse them- 
selves, and peaceably to depart to their habitations, or to their 
lawful business, did then and there, to the number of twelve antjp 
more, notwithstanding the said proclamation so made as aforesaid, 
feloniously, unlawfully, riotously and tumultuously remain and con- 
tinue together for the space of one hour after such command so 
made by the said proclamation as aforesaid : in contempt of our 
said lady the Queen and her laws, to the great disturbance and 
terror of the quiet and peaceable subjects of our said lady the 
Queen, to the evil example of all others in the like case offending, 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. 
Care must be taken to set out the proclamation correctly. Whsre trie 
indictment omitted the words “ of the reign of^' in setting out the pro- 
clamation.^ Pattesorij held the variance to he fatal. R. v. Wootcock.^ 
5 a & P. 516. 

Felony : 1 6r. 1, st. 2, c. 5, s. 1 : peml servitude for life or for not 
less than three years., or imprisonment njot exceeding three years., 7 IF. 4 
rf- 1 Viet, c. 91, 6*. 1 ; 9 (£• 10 Viet. c. 24, s. 1 {ante^ p. 368) ; 20 (& 21 
Viet. c. 3 {ante., p. 265) ; the imjrrisonment being with or without hard 
labour^ and vnth or without solitary confinement {such confinement njot 
exceeding one month at any one timCy nor three months in any one year. 
7 IF. 4 cj5 1 Viet. c. 91, s. 2 (antCy ^>.'676). Opposimj the making of 
the proclamation is also felony y 1 (r. 1, st. 2, c. 5, s. 5, subject to the 
same punishment. 

This offence is not triable at any quarter sessions. 5 tf: 6 Viet. c. 38, 
s. 1 {antCy p. 93). 


Evidence. 

1. Prove that the defendants, together with others, to the number 
of twelve at least, were “ unlawfully, riotously and tumultuously” as- 
sembled together, “ to the disturbance of the public peace.” It does 
not seem from these words of the statute that it is necessa^ that 
a riot should have actually been committed ; it seems to be sumcient 
that the assembly was of such a nature, and gathered together under 
such circumstances, that if they had done the act for the purpose of 
which they were assembled, it would have been a riot. R. v. JameSy 
b a d:P. 153. 
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2. Prove that silence was commanded, and proclamation made, as 
stated in the indictment. The procllunation must be read correctly. 
Where the magistrate in reading the proclamation omitted the words 
‘‘ God save the King,” it was holden that persons remaining after the 

? roclamation could not be capitally convicted. R, v. Child. 4 C. 

*. 442. 

3. Prove that the defendants, together with others, to the number 
of twelve or more, “ unlawfully, riotously and tumultuously re- 
mained and continued together for one hour or more after proclama- 
tion BO made. , 

4. Prove that the prosecution was commenced within twelve (lunar) 
months after the offence committed. 1 G. 1, st. 2, c. 5, 8. 8. 

As to the demolition, etc., of houses, etc., by rioters, see ante, p. 
447. 


Sect. 2. 

AFFRAY. 


Indictment for an Affray. 

Middlesex, to wit The jurors for our lady the Queen upon their 
oath present, that J. S. and J. W., on the first day of June, in the 
year of our Lord , being unlawfully assembled together and ar- 

rayed in warlike manner, in a certain public street and highway, 
situate in the parish of 13., in the county of M., unlawfully, and to the 
great terror and disturbance of divers liege subjects of our said lady 
the Queen then and tliere being, did make an affray ; in contempt 
of our said lady the Queen and her laws, to the evil example of all 
others in the like case offending, and against the peace of our lady 
tlie Queen, her crown and dignity. 

Fine or imprlsonmenty or both. 

Evidence. 

Prove that the defendants fought in a public street or highway : 
for if it be in private, it is an assault and battery merely, and not an 
affray. 1 Hawk. c. G3, a. 1. Also, no quarrelsome or threatening 
words whatever will amount to an affray. Id. 8. 3. 


Sect. 3. 

FORCIBLE ENTRY OR DETAINER. 


Statutes. 

5 Ric. 2, 8t. 1, c. 7.]— And also the King defendeth, that none from 
henceforth make any entry into any lands and tenements, but in case 
where entry is given by the law : and in sucli case not with strong 
hand, nor with multitude of people, but only with peaceable and easy 
manner ; and if any man from henceforth do to the contrary, and 
thereof be duly convict, he shall be punished by imprisonment of his 
body, and thereof ransomed at the King’s will. 

21 Jac. 1, c. 15.] — Enacts, that such judges, justices or justice of 
the peace, as by reason of any act or acts of parliament now in force 
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are authorized and enabled, upon inquiry, to give restitution of pos- 
session unto tenants of any estate of freehold, of their lands or tene- 
ments which shall be entered upon with force, or from them with- 
holden by force, shall by reason of this present act have the like and 
the same authority and ability from henceforth (upon indictment of 
such forcible entries, or forcible withholdings before them duly 
found), to give like restitution of possession unto tenants for term of 
years, tenants by copy of couil-roll, guardians by knights’ service, 
tenants by elegit^ statute>merchant, and staple, of lands or tenements 
by them so holden, which shall be entered upon by force, or holden 
from them by force. 


Indictment for a Forcible Entry into a Freehold^ on 
&taU 5 R, 2, c. 8. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that one J. N.f on the first day of June, in the year of 
our Lord , was seised in his demesne as of fee of and in a cer- 

tain messuage, with the appurtenances, situate and being in the 
parish of B., in the county of M. ; and the said J. N., being so seised 
tliereof as aforesaid, J. S. afterwards, to wit, on the day and year 
aforesaid, into the said messuage and appurtenances aforesaid, 
with force and arms, and with strong hand, unlawfully did enter, 
and the said J. N. from the peaceable possession of the said mes- 
suage, with the appurtenances aforesaid, with force and arms, and 
with strong hand, unlawfully did expel and put out ; and the said 
J. N. from the possession thereof, so as aforesaid, with force and arms, 
and with strong hand, being unlawfully expelled and put out, the said 
J. S. from the said first day of June, in the year aforesaid, until 
the day of the taking of this inquisition, from the possession of the 
said messuage, with the appurtenances aforesaid, with force and 
arms, and with strong hand, unlawfully and injuriously did keep 
out, and still doth keep out; to the great damage of the said 
J. against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
See the mecedents^ 4 Went. 149 ; 6 Went. 403, 428. The ^emUes 
must be described with the same certainty as in a declaration in ejectment^ 
on account of the restitution which follows conviction. If the estate 
J. N. had in the premises were not a fee-simple^ hut an esUite in tail^ or 
for life merely^ desenhe it as such. See Reg. v. Bowser^ 8 Dowl. P. C7. 
128. 

Imprisonment^ and ransom at the Queen's will. 6 R. 2, c. 8. 

Evidence. 

The prosecutor must prove : — Firsts that he was seised in fee of the 
premises in question, at the time of the forcible entry ; and proof that 
he was in the actual occupation of the premises, or m the perception 
of the rei^ and profits, is sufficient evidence of his seisin. 
See Jayne V, Price., 6 Taunt. 326 ; 1 Marshy 68. This presumption 
however may be rebutted, either by direct evidence^of his having a 
less estate, or by evidence of circumstances from which the jury 
may presume it. Id. But it is immaterial whether the estate thus 
proved be an estate by right or by wrong ; for even if the defendant 
have a right of entry, still his asserting that right “ with strong haml 
or with multitude of people,” is equally an offence within the statute 



738 


Forcible Entry, 

as if he had no right. The statute however does not extend to a case 
where the party ousted had the bare custody of the premises for the 
defendant ; 1 tiawh, c. 64, a. 32 ; but it extends to the forcible ouster 
of one joint tenant, or tenant in common, by another. Id. s. 33. It 
may be considered a good general rule, also, that the statute extends 
to all hereditaments, to which the defendant, if he had a right, might 
have asserted that right by a peaceable entry. 

Secondly^ the prosecutor must prove, the forcible entry. An entry 
“ with strong hand,” or “ with multitude of people,” is the offence 
described in the statute. Therefore, an entry by breaking the doors 
or windows, etc., whether any person be in the house or not, espe- 
cially if it be a dwelling-house, is a forcible entry within the statute. 
See 1 Hawk. c. 64, s. 26. So, an entry where personal violence is done 
to the prosecutor, or to any of liis family or servants, or to any person 
or persons keeping the possession for him. Id. s. 26, or even where 
it is accompanied with such threats of personal violence (either actual, 
or to be implied from the actions of the defendant, or from his being 
unusually armed or attended, or the like)} as were likely to intimidate 
the prosecutor or his family, etc., and to deter them from defending 
their possession ; Id. as. 27, 20, 21 : Milner v. Ma^lean^ 2 C. <& P. 11 ; 
is a forcible entry within the statute. But an entry by an open win- 
dow, or by opening the door with a key, or by mere trick or artifice, 
such as by enticing the owner out and then shutting the door upon 
him, or the like, without further violence. Com. Dig. Fore. Ent. (A. 3) ; 
1 Hawk. c. 64, a. 26, or if effected by threats to destroy the owner’s 
goods or cattle merely, and not by threats of personal violence, 1 
hawk. c. 64, a. 28, is not deemed a forcible entry. A mere trespass 
will not support an indictment for forcible entry ; there must be 
such force or show of force as is calculated to prevent resistance. 
E. V. Smyth ^ 5 C. & P. 201. If, however, whilst the owner is out of 
his house, the defendant forcibly withhold him from returning to it, 
and in the meantime send persons to take possession of it peaceably, 
this is said to be a forcible entry. 1 Hawk. c. 64, a. 26. Also, 
where a party having right, and whose entry is congeable, enters or 
makes claim, and the other party afterwards continues to hold pos- 
session by force ; this is considered a forcibly entry in the party so 
holding ; because his estate is defeated by the entry or claim, and his 
continuance m possession is ddemed a new entry. Id. aa. 22, 34 ; Co. 
Lit. 251. 

Where the party entering has in fact no right of entry, all persons 
in his company, as well those who do not use violence as those 
who do, are equally guilty ; but if he have a right of entr^ then those 
only who use or threaten violence, 3 Bac. Abr. Fore. Ent. (B.), or 
who actually abet those who do, are guilty. A wife may be guilty 
of a forcible entry into the dwelling-house of her husband, and other 
persons also, if they assist her in the force, although her entry in 
Itself is lawful. E. v. Smy th^ I M. <& Eoh. 156 ; bC.&P. 201. 

Thirdly^ as to the expulsion ; it is necessary to prove the expulsion, 
and that the prosecutor is still kept out of possession, me|^y for the 
purpose of obtaining restitution of the premises ; 1 Hawk. c. 64, a. 41 ; 
but it is no ^ar^of the offence described by the statute, which men- 
tions a forcible entry merely. And it may be necessary here to 
observe, ^at no restitution snail be awarded, if the defendant have 
been permitted to remain quietly in possession for thi^e years, pre- 
viously to the finding of the indictment. 31 El. c. 11. 

In all cases which admit of restitution, the prosecutor has a direct 
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interest in the verdict, and therefore was not, until the stat. 6 7 

Viet. c. 85, a competent witness. R. v. Beavan, Ry. <& M. 242 : R. v. 
Williams, 4 Man. d R. 471 ; dB.d C. 549. 

A judge at the assizes may, in his discretion, refuse to award resti- 
tution, after an indictment for forcible entry and detainer has been 
found by a grand jury ; and the court of Queen’s Bench will not 
review his decision. Meg. v. Harland, 2 M. & Rob, 141 ; B C., ^Ad. 
d Ell. 826 j 1 Per. d D. 93. As to the form of a writ of restitution, 
see Dalt. c. 182. 


Indictment for a Forcible Entry into a Leasehold, etc., <m 
Stat.2lJ.l,c.lb. 

This may be the same as the last precedent, vrith such alterations only 
as are necessary to adaiH it to a term for years, tenancy by copy of 
court-roll, or tenancy by elegit, statute-merchant, and staple, as thus : — 
that J. N., late of etc., etc., was possessed of a certain messuage 
with the appurtenances, situate and being in, etc., for a certain term 
of years, whereof divers, to wit, ten years, were then to come, and 
are still unexpired : and the said J. N. being so possessed thereof, 
etc., etc., as in the last precedent. The evidence is the same as hi the 
last case, except merely in the proof of the estate the prosecutor had in 
the premises. 


Indictment for a Forcible Detainer, on Stat. 8 II. 6, c. 9, or 
21, J. 1, c. 15. 

The same as in the last two precedents respectively, to the end of the 
statement of the seisin or possession ; then proceed thusl : — arul the said 
J. N. being so seised possessed] thereof, J. S. afterwards, to wit, 
on the day and year aforesaid, into the said messuage, with the appur- 
tenances aforesaid, unlawfully did enter, and the said J. N. from the 
peaceable possession of the said messuage, with the appurtenances 
aforesaid, then and there unlawfully did expel and put out ; and the 
said J. N. from the possession hereof so as aforesaid being unlawfully 
expelled and put out, the said J. S., from the said third day of August, 
in the year aforesaid, until the day of the taking of this inquisition, 
from the possession of the said messuage, with the appurtenances 
aforesaid, with force of arms and with strong hand unlawfully and 
injuriously did keep out, and the said messuage with the appur- 
tenances and the possession thereof unlawfully and forcibly did hold, 
and still doth liold, from the said J. N. ; to the great damage of the 
said J. N., against the fonn of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Evidence. 

Prove^he seisin or possession, as in the two former cases. Prove 
an entiy ; whether peaceable or not is immaterial. Proof of the 
expulsion, which ex vi termini implies force, is not material, as the 
gist of the offence is the forcible detainer merely. Holding the 
premises from the prosecutor by force, however, must be proved : and 
the same violence or terror which will make an entry forcible, will 
also make a detainer forcible. 1 Hawk. c. 64, s. 30 ; 1 Russ. 311. 
But merely refusing to go out of the house ; 1 Hawk. c. 64, s. 30 ; or 
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SL tenant at will denying possession to his lessor ; or a man keeping 
out of his land, hy force, a person claiming common upon it ; Com, 
Dig. Fore, Det. (B. 2) ; is not a forcible holding within the meaning 
of the statutes. See R. v. OakUy^ 4 J5. Ad. 307 : R. v. Wilson^ 3 
Ad, db Ell. 817. 


Indictment for a Forcible Entry and Detainer at Common Law. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., K. T. and L. W., together with divers other 
persons, to the number of six or more, to the Jurors aforesaid un- 
known, on the first day of June, in the year of our Lord , with 

force and arms, to wit, with pistols, swords, sticks, staves, and other 
offensive weapons, into a certain barn and a certain orchard, situate 
and being in the parish of B., in the county of M., and then in the 
possession of one J. N., unlawfully, violently, forcibly, injuriously, 
and with a strong hand did enter ; and the said J. S., K. T. and L. W., 
together with the said other evil-disposed persons, to the jurors 
aforesaid unknown, as aforesaid, then and there, with force and arms, 
to wit, with pistols, swords, sticks, staves, and other offensive wea- 
pons, unlawfully, violently, forcibly, injuriously, and with a strong 
hand, the said J. N. from the possession of the said bam and orchard 
did expel, amove, and put out ; and the said J. N. so as aforesaid 
expelled, amoved, and put out from the possession of the said barn 
and orchard, then and there with force and arms, to wit, with pistols, 
swords, sticks, staves, and other offensive weapons, unlawfully, vio- 
lently, forcibly, injuriously, and with strong hand, did keep out, and 
still do keep out ; and other wrongs to the said J. N. then and there 
did : to the great damage of the said J. N., and against the peace of 
our lady the Queen, her crown and dignity. There is no doubt an 
imlictment will lie at common law for a forcible entry^ although it is 
generally h'ought on the acts of parliament. Per Wilmot, J., in R. v. 
Bake, 3 Burr. 1731. 

This is a misdemeanor at common law. 

Evidence. 

The evidence of the forcible entry, upon this indictment, must be 
stronger than is required to support an indictment on the statutes ; 
that is to say, there must be proof of such a force as constitutes a 
public breach of the peace. R. v. Wilson, 8 T. R. 357. And see R. 
V. Bake, 3 Burr. 1731. 

It is not necessary to set forth or prove the particulars of the pro- 
secutor’s estate in the messuage, etc., because in this case there is no 
restitution : stating that J. N. was possessed, and proving his pos- 
session, will be sufficient. Rfy. Wilson, supra. For the same reason, 
it does not seem to be necessary to prove the expulsion or detainer, 
unless where the prosecutor has failed to prove the entry to have 
been forcible. {See ante, p. 738.) 


Sect. 4. 

CHALLENGE TO PIOHT. 

Indictment for sending a Challenge. 

Kent, to wit : — The jurors for our lady the Queen upon their oath 
present, that J. S., being a person of a turbulent and quarrelsome 
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temper and disposition, and contriving and intending not only to vex, 
injure, and disquiet one J. N., and do the said J. N. some grievous 
bodily harm, but also to provoke, instigate, and excite the said J. N. 
to break the peace, and to fight a duel with and against him the 

said J. S., on tlie first day of June, in the year of our Lord ,* 

wickedly, wilfully, and maliciously did write, send, and deliver, and 
cause and procure to be written, sent, arid delivered unto him the 
said J. N. a certain letter and paper writing, containing a challenge 
to fight a duel with and against him the said J. S., and which said 
letter and paper writing is as follows, that is to say, \here act out the 
letter^ with such innuendoes as may he necessaryl : to the great damage, 
scandal, and disgrace of the said J. N., in contempt of our lady the 
Queen and her laws, and against the peace of our lady the Queen, her 
crown and dignity. (2nrf Coun^.)— And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. S., contriving 
and intending as aforesaid, afterwards, to wit, on the day and year 
aforesaid, wickedly, wilfully, and maliciously did provoke, instigate, 
excite and challenge the said J. N. to fight a duel with and against 
him the said J. S. ; to the great damage, scandal, and disgrace of the 
said J. N., in contempt of our lady the Queen and her laws, and 
against the peace of our lady the Queen, her crown and dignity. 

Fine or imprisonment^ or both. (See the precedents^ Cro, Cir, Com. 
102 — 104 ; 4 Went. 315 ; 6 Went. 385—461 ; and see R. v. Phillips^ 
6 East., 4G4.) From the above pn'ccedent an indictment may readily be 
framed against the person who delivered the challenge. 

Evidence. 

Give the letter in evidence, and prove the handwriting. Prove 
also the delivery of it to J. N. Where the letter containing the 
challenge was put into the post-office in the county of Middlesex, to 
be delivered to the prosecutor in another county. Lord Ellenborough 
lield, that the party might be indicted in Middlesex : for sending the 
challenge is the offence ; whether it reach the person to whom it is 
sent or not is immaterial. R. v. Williams., 2 Camp. 506. 

Provocation, however great, is no excuse or justification on the part 
of the defendant, R. v. Rice., 3 Ehst, 581, however it may weigh with 
the court in apportioning the punishment. 

Indictment for jtrovolcing a man to send a Challenge. 

Proceed as in the last precedent to the^j and then thus’] : — wickedly, 
wilfully, and maliciously, did utter, pronounce, declare, and say to 
and in the presence and hearing of the said J. N., these words fol- 
lowing, that is to say : — “ You are a scoundrel and a liar, and I shall 
take care to let the world know that you arc so with intent to 
instigate, excite, and provoke the said J. N. to challenge him the said 
J. S. to fight a duel with and against him the said J. N. ; to the great 
damage, etc.., as in the last precedent. If there be any doubt as to the 
wordSj lay them differently in different counts ; and add a general county 
not setting out the words^ but merely charging the defendant with 
having used threats and opprobriom language to the prosecutor., with 
intent, etc. 

Fine or imprisonment, or both. See R. v. Phillips, 6 East, 464. 

Evidence. 

Prove the words. (Sec ante, p. 184.) And give evidence of cir- 
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cumstances from which the juiy may infer the defendant’s intent, if 
such intent do not sufficiently appear from the words proved. See M, 
V. Phillips^ 6 East^ 470. 


Sect. 5. 

THREATENING* LETTER. 


Statutes* 

24 25 Viet. c. 97, s. 50 . — Sending Letters threatening to hum 

or destroy Uouses^ etc.^ etc .'] — Whosoever shall send, deliver, or utter, 
or directly or indirectly cause to be received, knowing the contents 
thereof, any letter or writing threatening to burn or destroy any house, 
barn, or other building, or any rick or stack of grain, hay, or straw, 
or other agricultural produce, or any grain, hay, or straw, or other 
agricultural produce in or under any building, or any ship or vessel, 
or to kill, maim, or wound any cattle, shall be guilty of felony, and 
being convicted thereof shall be liable, at the discretion of the court, 
to be kept in penal servitude for any term not exceeding ten years 
and not less than three years, or to be imprisoned for any term not 
exceeding two years, with or without hard labour, and with or with- 
out solitary confinement, and, if a male under the age of sixteen years, 
with or without whipping. 

24 cf 25 ‘Fict.c. 100, «. 16 .] — Sending Letters threatening to Murder — 
Whosoever shall maliciously send, deliver, or utter, or directly or 
indirectly cause to be received, knowing the contents thereof, any 
letter or writing threatening to kill or murder any person, shall be 
guilty of felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for any term not 
exceeding ten years, and not less than three years, — or to be impri- 
soned for any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement, and, if a male under 
the age of sixteen years, with or without whipping. 

Indictment. 

Commencement as ante, j)- — feloniously and maliciously did 

send (“ send, deliver, or utter, or directly or indirectly cause to he re- 
ceived^') to one J. N. a certain letter (“ letter or uniting") directed to 
the said J. N,, by the name and description of Mr. J. N., threatening 
to kill and murder the said J. N. (‘* any person ”) [or, “ threatening 
to bum and destroy a certain dwelling-house (* any house, ham, or 
other huilding, or any rick or stack of grain, hay, or straw, or other 
agncuUural pi'oduce in or under any hidlding, or any ship or vessel *), 
the property of the said J. N., or of one E. N.”], [or “ threatening to 
kill (or ‘ maim’ or ‘ wound ’) a horse of and belonging to him the 
said J. N.”], he the said J. S. then well knowing the contents of the 
said letter, which said letter is as follows, that is to say \here set out 
the letter verhatim] ; against the form of the statute in such case made 
and provided, and against the peace of our lady the Queen, her crown 
and dignity. 

Felony : penal servitude for not more than ten and not less than three 
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yeavB^ or imprisonment not exceeding two years^ with or without hard 
labour^ and with or without solitary confinement (such confinement not 
exceeding one mmth at any one timcy nor three months in any one year^ 
24 dt 26 Viet, c. 97, 8. 76, and c, 100, 8. 70, ante^pp, 433, 633), and, if 
a male under sixteen yearsi voith or without whipping, 24 db 26 Vkt, 
c. 97, 8.60; c. 100,8. 16. 

This offence is not triable at any quarter sessions, 5 d 6 Viet, c, 38, 
8 . 1 (antefp. 93). 

Evidence. 

Prove that the defendant sent or delivered the letter to J. N., as 
directed ante^ p. 361. 

The words in the acts before the 4 G. 4, c. 54, were “ a letter with- 
out a name, or with a fictitious name the words in that statute, 
“ any letter or writing, with or without a name or signature sub- 
scribed thereto, or with a fictitious name or signature the words of 
the statutes now in force (24 rf- 25 Vkt, c. 97, s. 50, and c, 100, 8. 16), 
are “ any letter or writing ” only ; the decisions on the former acts 
are therefore inapplicable to the present. Sending a letter to A. B., 
threatening to burn a house of which he was owner, but let by him 
to and occupied by a tenant, was held not to be an offence within the 
repealed act 4 G. 4, c. 54, the words of which were “ his or their 
houses,” etc. Reg. v. Burridge^ 2 M. db Roh. 296 ; sed qutcre ; see 
Reg. V. Griniwade^ 1 Den. C. Cl 30 ; 1 C. db K. 592. And now, the 
threat to burn any house, bam, etc., etc., is sufficient to satisfy the 
statute 24 25 Vkt. c. 97, s. 50. 

A material variance between the letter set out and that produced 
in evidence will be fatal, unless amended. (Sec ante^ p. 184.) 

Where the threat charged is to kill or murder, it is for tlie jury to 
say whether the letter amounts to a threat to kill or murder. R, v. 
Girdwood^ 2 East., P. C. 1121 ; 1 Leach., 142 : R. v. Boucher^ 4 C. 
db P. 563 : R. V. Tykr, 1 Mood. C. C. 428. 

Upon an indictment on the repealed stat. 9 (r. 1, c. 22, the words 
of which were, “ to burn the dwelling-house, outhouses,” etc., where 
the writer of the letter threatened to bum the prosecutor’s mill, and to 
do all the Injury he was able to his farms, and the prosecutor proved 
that h<i had no mill at the time, but that he had farms, and buildings 
upon them : the judges held clearly that, as to the mill, the letter was 
not within the statute ; and the majority of the judges held that, even 
as to the farms, as the letter did not necessarily imply that the injury 
to them was to be effected by fire, it was not within the act. It. v. 
Jepson^ 2 Ea,.Ht., P. C. 1115. Neither would this threat as to the 
farms satisfy the term “ destroy ” in the present statute. 

As to the offence of threatening to publish a libel, with intent to 
extort money, etc., sec 6 c6 7 Viet. c. 96, s. 3, infra / and the indict- 
ment, ^^ 08 /, 745. 


Sect. 6. 

LIBEL. 

Statute. 

6 7 Viet. c. 96, s. 3 — Publication or Suppression of Libel with 

Intent to extort Money ^ etc.] — Enacts, that if any person shall publish, 
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or threaten to publish, any libel upon any other person, or shall 
directly or indirectly threaten to print or publish, dr shall directly or 
indirectly propose to abstain from printing or publishing, or shall 
directly or indirectly offer to prevent the printing or publishing of 
any matter or thing touching any other person, with intent to extort 
any money or security for money, or any valuable thing, from such 
or any other person, or with intent to induce any person to confer or 
procure for any person any appointment or office of profit or trust, 
every such offender, on being convicted thereof, shall be liable to be 
imprisoned, with or without hard labour, in the common gaol or house 
of correction, for any term not exceeding three years : Provided 
always, tliat nothing herein contained shdl in any manner alter or 
affect the law now in force in respect of the sending or delivering of 
threatening letters or writings. 

• 

Sect. 4— Punishment for knowingly publishing a false defamatory 
Libel.’\ — Enacts, that if any person shall maliciously publish any de- 
famatory libel, knowing the same to be false, every such person, being 
convicted thereof, shall be liable to be imprisoned in the common 
gaol or house of correction for any term not exceeding two years, 
and to pay such fine as the court snail award. 

Sect. 6 — Punishment for defamatory LibeJ.I -^Enacts, that if any 
person shall maliciously publish any defamatory libel, every such 
person, being convicted thereof, shall be liable to fine or imprison- 
ment, or both, as the court may award, such imprisonment not to 
exceed the term of one year. 

Sect. 6 — Proceedings on Trial of Indictment or Information .'] — 
Enacts, that on the trial of any indictment or information for a de- 
famatoiy libel, the defendant having pleaded such plea as hereinafter 
mentioned, the tmth of the matters charged may be inquired into, but 
shall not amount to a defence, unless it wa's for the public benefit that 
tlie said matters charged should be published ; and tliat, to entitle the 
defendant to give evidence of the truth of such matters charged as a 
defence to such indictment or information, it shall be necessary for 
the defendant, in pleading to the said indictment or information, to 
allege the trutli of the said matters charged, in the manner now re- 
quired in pleading a justification to an action for defamation, and 
further to allege that it was for the public benefit that the said 
matters charged should be published, and the particular fact or facts 
by reason whereof it was for the public benefit that the said matters 
charged should be published ; to which plea the prosecutor shall be 
at lib^erty to reply generally, denying the whole thereof ; and that if 
after such plea the defendant shall be convicted on such indictment 
or information, it shall be competent to the court, in pronouncing 
sentence, to consider whether the guilt of the defendant is aggra- 
vated or mitigated by the said plea, and by the evidence given to 
prove or to disprove the same : Provided always, that the truth of 
the matter charged in the alleged libel complained of by such indict- 
ment or information shall in no case be inquired into without such 
plea or justification : Provided also, that in addition to such plea it 
shall be competent to the defendant also to plead a plea of not 
guilty : Provided also, that nothing in this act contained shall take 
away or prejudice any defence under the plea of not guilty, which it 
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is now competent to the defendant to make under such plea to any 
action or indictment, or information for defamatoiy words or libeh 

Sect, 7 — Evidence to rebut prima facie case of Publication by AgentJ\ 
— Enacts, that whensoever, upon the trial of any indictment or infor- 
mation for the publication of a libel, under the plea of not guilty, evi- 
dence shall have been given which shall establish a presumptive case 
of publication against the defendant by the act of any other person by 
his authority, it shall be competent to such defendant to prove that 
such publication was made without his authority, consent, or know- 
ledge, and that the said publication did not arise from want of due 
care or caution on* his part. 

Sect. 8 — — Enacts, that in the case of any indictment or in- 
formation by a private prosecutor for the publication of any defamatory 
libel, if judgment shall be given for the defeudant, he shall be entitled 
to recover from the prosecutor the costs sustained by ^e said defend- 
ant by reason of such indictment or information ; and that upon a 
special plea of justification to such indictment or information, if the 
issue be found for the prosecutor, he shall be entitled to recover from 
the defendant the costs sustained by the prosecutor by reason of such 
plea ; such costs so to be recovered by the defendant or prosecutor 
respectively to be taxed by tbe proper officer of the court before 
which the said indictment *or information is tried. 


Indictment for a false defamatory Libel, 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., contriving, and unlawfully, wickedly, and 
maliciously intending to injure, vilify, and prejudice one J. N., and to 
deprive him of his good name, fame, credit and reputation, and to bring 
liim into public contempt, scandal, infamy and disgrace, on the first 

day of June, in the year of our Lord , unlawfully, wickedly, and 

maliciously did write and publish, and cause and procure to be written 
and published, a false, scandalous, malicious and defamatory libel, in 
the form of a letter directed to the said J. N. [or, if the publication 
were in any other manner^ omit tfw words “ in the form,” etc.], con- 
taining divers false, scandalous, malicious and defamatory matters and 
things of and concerning the said J. N,, and of and concerning [etc.y 
here insert such of the subjects of the libel as it may he necessanj to refer 
to by the innuendoes^ in settimj out the libel (see ante^ accord- 

ing to the tenour and effect following, that is to say [here set out the 
libely together with such innuendoes as may be necessary to render it 
intelligible (see ante, p. 663)] ; he the said J. S. then well knowing 
the said defamatory libel to be false ; to the great damage, scandal 
and disgrace of the said J. N.,to the evil example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

Imprisonment not exceeding two years^ and fine. 6 7 Viet. c. 96, s, 

4. If the prosecutor fail to prove the sdenler^ the defendant may never- 
theless be convicted of publishing a defamatory libels and mmished by 
fine^ or imprisonment not exceeding one year^ or both. Id. s. 6. The 
defendant may plead^ in addition to the jdea of not guilty^ that the 
matters charged were true^ and that it was for the public benefit that 
they should he published^ setting forth the particular facts by reason of 

W. K K 
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v)hich the puhlication was for the public benefit {see the plea^ post^ p. 
749) ; and if after such plea^ the defendant be convicted^ the court 
may take the plexi^ and evidence in support of it into consideration^ in 
oygra/oatim^ or in mitigation. Id. a, 6. . In the case of an indictment 
or informaMon for libel by a private prosecutor, the defendant is en- 
titled to costs if judgment be given for him ^ and if the issue on a 
special plea of justification be proved for the prosecutor, he is entitled 
to the costs sustain^ by him hj reason of such plea. Id. s, 8. On a 
criminal information for a libel, the ‘defendant, having recovered a 
verdict and judgment, yjas held entitled to costs umler this section, 
though the only plea on the record was not guilty, and though the judge 
h(ul certified, under 4d 5 W.d M. c. 18, s. 2, that there was reasonable 
cause for exhibiting the information. Reg. v. Latimer, 15 Q. B. 1077. 
The Court of Queen^s Bench has no jurisdiction to review the taxation, 
by the clerk of assize, of the costs of an indictment for libel tried on the 
crown-side at the assizes. Reg. v. Netvhouse, 22 L. J., Q. B. 127. As 
to the proof ojL libels published in newspapers, see 6 7 W. 4, c. 76, 

ss. 8, 13 {ant^). 665). 

The offence of libel is not triable at any quarter sessions, b & Qt Viet, 
c. 38, 8. 1 (ante, p. 93). 

Before we consider the evidence in this case, it may not he unne- 
cessary to notice, shortly, the law relative to libels against private 
individuals ; we have already noticed seditious libels (nnte,p. 661), 
blasphemous lil)els (ante., p. 669), and libels reflecting on tlie admi- 
nistration of justice (ante,]). 728). 

A libel, in the sense under which we arc now to consider it, is a 
malicious defamation of any person made public either by printing, 
writing, signs, or pictures, in order to provoke him to wrath, or to 
expose him to public hatred, contempt, or ridicule. 

In considering what writings arc libellous, it may be necessary to 
premise that, wherever an action will lie for a libel, without laying 
special damage, an indictment will also lie. Also, wherever an 
action will lie for verbal slander, without laying special damage, an 
indictment will lie for the same words, if reduced to writing and pub- 
lished. But the converse of this latter proposition will not hold good ; 
for an action or indictment may be maintained for words written, 
for which an action could not be maintained, if they were merely 
spoken. Thorley v. Lord Kelly, 4 Taunt. 355. As, for instance, if a 
man write or print, and publish, of another, that he is a scoundrel, 
r Anson v. Stuart, 1 T. R. 748, or villain. Bell v. Sfane, 1 Bos. d P. 
331, it is a libel, and punishable as such ; although, if this were 
merely spoken, it would not be actionable without special damage. 
2 H. hi. 531. But no indictment will lie for mere words, not reduced 
into writing, 2 Salk. 417 : R. v. Langley, 6 Mod. 125, unless they 
be seditious (se^ ante, p. 662), blasphemous (ante, p. 669), grossly 
immoral, or uttered to a magistrate in the execution of his office 
(ante,p. 729), or uttered a.s a challenge to fight a duel, or with an 
intention to provoke the other party to send a challenge (ante, p. 
741). 

1. An action will lie (without laying special damage) for all words 
spoken of another which impute to him the commission of a crime 
punishable by law, such as high treason, murder, or other felony 
(whether by statute or at common law), forgery, perjury, subornation 
of peijury, or other misdemeanor ; or even an onence punishable' 
merely by the custom of some particular place, if the words be uttered 
there. Com. Dig., Action on the Case for Defamation (D. 1-10), (F. 
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1-7, 12-18). And m 3 Wils. 186 ; 2 W. Bl 750, 959 ; 275 ; 

2 mu. 300 \i6T.R. 694 ; 9 East, 93 ; 6 Id. 463 ; 2 N. R. 335 ; 4 
Price, 46; 7 Taunt. 431. But words imputing to a man an act, 
which (however immoral) is not punisliable criminally by law, cannot 
be made the subject of an action, without laying special damage. 
Co7n. Dig. ubi supra {F. 20) ; 3 Wils. 187 ; 2 W. Bl. 160 ; 6 Burr, 
2698 ; OT.R. 691 ; 2 Ad. dt Ell. 1 ; 5 M. S W. 249. 

2. An action will lie (without laying special damage) for all words 
spoken of another, which may have the effect of excluding him from 
society ; as, for instance, to charge him with having an infectious 
disease, such as leprosy, the venereal disease, the itch, or the like. 
Corn. Dig., Action on the Case for Defamation (D. 28, 29), {F. 11, 
19) ; 2 Burr. 930. But charging him with having had a contagious 
disease is not actionable ; for, as this relates to a time i)ast, it is no 
reason why his society should be avoided at j^resent. 2 T. H. 473. 

3. An action w’ill lie (without laying special damag^ for writing 
and publishing anything of a man which rendt^rs hinrridiculous, 2 
ir/4s’. 403 ; 1 W. BL 294, or contemptible. Lard Churchill v. JJunt, 
2 B. cC* Aid. 685 ; 4 Taunt. 355 ; Macgregar v. Thwaites, 4 D. ife R. 
695 ; 3 B. C. 24 : Pannitcr v. Coupfaml, 6 M. tCr W. 105. 

4. An action will lie (without laying special damage) for words ot 
a manj-^which may impair or hurt his trade or livelihood ; as, for in- 
stance, to call a tradesman a bankrupt, a physician a cpiack, or a 
lawyer a knave, or the like. Fmch, L. 18(). ’ ISVc the several cases in 
Coni. Dig., uhi .vqmi (D. 22-27), (F. 9, 10) ; Fitzg. 121 ; 2 W. BL 
750 ; 3 WiU. 59, 186 ; 2 Str. 898 ; 2 Stark N. P. 'Rep. 245, 297 ; 4 
Esp. 191 ; 3 Bos. ifj P. 372 ; 3 Bing. 184 ; 5 B. cD C. 150 ; 1 C. tO 
143 ; 2 Ad. <6 Ell. 2 ; 5 M. <6 W. 249. 

5. ‘Writings vilifying the characters of persons deceased are libels, 
and may be made the subject of an indictment ; 5 Co. 125 a ; but 
the indictment in such a case must charge the libel to have been 
published with a design to bring contempt on the family of the de- 
ceased, or to stir up the hatred of the (Jucen’s subjects against them, 
or to excite to a breach of the peace, R. v. Topham, 4 T. R. 127, 
otherwise it cannot be maintained. 

6. Writings which tend to degrade, revile, and defame persons in 
considerable situations of power and dignity in foreign countries, may 
be proceeded upon here as libels, and the writers, publishers, etc., 
punished ; particularly wdicn such writings have, a tendency to inter- 
rupt the pacific relations betw*ecn the tw'o countries. Per Lord Ellen- 
borough, in R. v. Peltier, Holt on Libel, 78, etc. In the case Just 
cited, an information was filed against Peltier for a libel on Napoleon 
Buonaparte, then first consul of the French Republic ; and the de- 
fendant was convicted. See also R. v. D'Eon, 1 W. BL 51 7. 

7. And not only are libels upon individuals punishable by indict- 
ment, but writings also reflecting upon bodies of men, without men- 
tioning any one in particular, are likewise punishable as libels, if 
they tend to stir up the hatred of the Queen’s subjects against the 
members of the body generally, or to excite the individuals com- 
posing the body to a breach of the peace. R. v. Osborn, 1 Bcumard- 
iston, 138, 166. 

Having now treated of the matter of a libel, it femains to say a 
few words upon the manner or form in which it is expressed. It is 
immaterial whether the libel impute crime, etc., to the prosecutor, in 
a direct manner, or indirectly, by such hints or modes of expression as 
are likely to convey the intended meaning to the person to whom the 

K K 2 
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libel was published ; taking the words in the same sense in which the 
rest of mankind would ordinarily understand them, it is for the 
to say whether, in their minds, they convey the idea imputed. 2 T. A, 
206, Buller, J. Therefore, where one man said of another that 
“ his cliaracter was infamous ; that delicacy forbade him from bringing 
a direct charge, but it was a male child who complained to him,” 
such words were understood to mean a charge of unnatural practice, 
and to be sufficiently certain in thcmfeelves, without the aid of an 
innuendo. Woolnoth v. Meadows^ 5 East^ 463. So, if a man were to 
write or say of J. N., “ There is a vast difference between my character 
and his ; 1 never robbed my master,” or the like : it would be the 
same as if he had directly charged J. N. with having robbed his 
master. S’ce 2 Lev, 150 ; 1 Vent. 276 ; Com. Dig.^ Action on the Cam 
for Defamation (E. 8). And the same wjiere the imjmtation is con- 
veyed obliquely. Id. (E. 1), or indirectly, Id. (E. 7), or by way of 
question. Id. (E. 2), conjecture, Id. (E. 3), or exclamation. Id. (E. 6), 
or by irony, f Hawk. c. 73, s. 4, or the like. So, a defamatory writ- 
ing, expressing one or two letters only of a name, is as much a libel, 
and punishable as such, as if it expressed the name in full, if it 
appear evident upon the face of the libel, from tlie context, etc., what 
name was meant, 1 Hawk. c. 37, s. 5, or if it appear from the evidence 
of persons acquainted with the parties, wdiat person was meant by 
such initials or letters. 

yls to the form of the'indictment for libel generally., see ante., p. 661 
ct seq. 

Ecideme, 

Prove the offence in the same manner as directed nnie.^ p. 664. If 
the libel reflect on the character of a public officer or professional 
man, as such, it is not general necessary to prove, his appointment 
to the office, or admission to the profession, because that is almost in 
all cases either directly or impliedly admitted by the libel itself ; see 
4 T. R. 366 ; 1 N. A. 196, 208 : Jories v. Stevem, 11 Price, 235 : 
Pearce v. Whtde, 5 D. cC* C. 38 ; and if it be not, proof that he was 
in the habit of acting as such officer or professional man, would in 
that case be sufficient ; but if the effect of tlie libel be to charge the 
prosecutor with liaving acted as such officer or professional man, wdtli- 
out a legal appointment, as, for instance, if a man lilicl a physician 
by calling him a quack, it seems necessary to prove the appointment 
or admission. See Smith v. Taylor, 1 N. R. 196 ; 3 Bing. 432; 11 
Moore, 308 ; .4 M. Sel. 548 ; 1 Ad. tfb Ell 695. 

In addition to what has already been mentioned, as to evidence on 
the part of the defendant {ante, p. 666), he may, in the case of a libel 
against an individual, prove that the alleged publication of tlie matter 
complained of as libellous was merely a communication privileged by 
the occasion on wliich it was made, and without malice ; as where a 
master gives what he believes to be a correct character of a servant ; 
Bull N. P. 8 ; 4 Burr. 2425 ; 1 T. P. 110 ; 3 Bos. tC* P. 587 ; 1 C\ 
M. d) R. 181 ; 16 Q. B. 308 ; 18 C. B. 544 ; wliere a neighbour gives 
what he conceives to be a correct character of the credit and solvency 
of a tradesman ; Bull N. P.S ; or wdiere a client makes confidential 
representation i|jurious to an attorney’s professional character in 
the management of certain concenis, to other persons who are jointly 
interested in them with the client, 1. Camp. 227, or the like. Also, 
if a writing, although injurious to another’s character, be published, 
not maliciously or with intent to injure his character, but bond 
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fde^ ioY the purpose of investigating a fact in which the person 
making it is interested, or, as it seems, in which the person to whom 
it is made is interested, or in the performance of a duty, it is not 
libellous. See Delany v. Jmies^ 4 Esp. 191 : Brown v. Grooms 2 Stork. 
N. P. C. 297 : R. v. Bayley^ Andr. 229 : Anderson v. Hamilton^ 2 
Brod. & B. 156, n. ; Wyatt^ v. Gore^ Ilolt^ N. P. C. 299 ; Fairman v. 
/v6«, \ D.& R. 252 ; bB. dt Akl. 642 : Harrison v. Bush^ 5 E. dt B. 
344 ; Coxhead v. Richards. 2 C. B. 569 ; Beatson v. Skene. 5 H. dt N. 
838. 

The defeildant may allege and prove the truth of the libel, in the 
manner and subject to the conditions mentioned in the 0 db 7 Viet, 
c. 96, 8. 6 (ante^ p. 744). 

The following may bo the form of the special plea : — And for a 
further plea in this behalf^ the said J. S. saith that our lady the Queen 
ought not further to prosecute the said indictment against him, because 
he saith that it is true that (etc., etc., alleging the truth of every 
libellous part of the publication): and the saidd. further saith, 
that before and at the time of the publication in the said iiulictment 
mentioned [state here the facts which rendered the publication of 
benefit to the public] : hj rexison whoreaf it was for the public benefit 
tluit the said matters so charged in the said indictment should be pub- 
lished. Ami this, etc. [concluding as ante, p. 119]. This plea may 
be pleaded with the general issue {ante, p. 128) ; 6 rC*7 Viet. c. 96, s. 6 
(ante, p. 744), Evidence that the identical charges contained in a 
libel had, before the time of composing and publishing the libel 
which is the subject of the indictment, appeared in another publication 
which was brought to the prosecutor’s knowledge, and against the 
publisher of which he took no legal proceedings, is not admissible 
under this section. R. v. Newman, Dears. C. C. 85 ; 1 E. db B. 268. 
Where the plea contains several charges, and the defendant fails in 
proof of any of the matters alleged in it, the jury must of necessity 
find a verdict for the crown ; and the court, in giving judgment, is 
bound to consider whether the guilt of the defendant is aggravated 
or mitigated by the plea, and by the evidence given to prove or dis- 
prove it, and to form its own conclusion on the whole case. Id. ; 1 
E. & B. 558. 

The replication may be as follows : — And as to the plea of the said 
J. S., by him secondly above pkaded, the said A. B. [the clerk of 
assize or clerk of the peace] saith that by reason of anything in the 
said second plea alleged, our said lady the Queen ought not to be pre- 
chided from further prosecu,ting the said indictment against the said 
J. S., because he saith, that he denies the said several matters in the 
said second plea alleged, and saith that the same are not, nor are nor 
is any or either of them, true. And this he the said A. B. prays may 
he inquired by the country, etc. And the said J. S. doth the like. 
Therefore, etc. 


Indictment for threatening to publish a Libel, etc., with Intent to 
extort Money, etc. 

Commencement as ante, p. 742] — unlawfully did threaten one J. N. 
to publish a certain libel of and concerning him the said J. N. [“ if 
any person shall publish, or threaten to publish, any libel upon any 
other person, or shall directly or indirectly threaten to print or publish, 
or shall directly or indirectly propose to abstain from printing or pub- 
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lishhiQy or shall directly or indirectly offer to prevent the printing or 
^blishing^ of any matter or thing touching any other per8on"~\^ with 
intent thereby then to extort money from the said J. N. [“ with in- 
to extort any money or security for money ^ or any valuable thing^ 
from such or any other person^ or with intent to induce any person to 
confer or procure for any person any appointment or office of profit or 
trusf^'l ; against tlie form of the statute in sucli case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. If it be doubtful whether the matter threatened to l>e published 
he libellous^ add a county charging that the defendant “ di<^ propose to 
the said J. N., to abstain from printing and publishing a certain 
matter and thing touching the said J. N. [or one E. F.], with in- 
tent,” etc. 

Misdemeanor : imprisonment^ with or without hard labour^ not ex- 
ceeding three years. 6 7 Viet, c, 90, s. 3. 

Evidence. 

Prove the threat by the defendant to publish libellous matter con- 
cerning the plaintiff, and the nature of the libel. Or, if the indictment 
be for proposing to the prosecutor to abstain from publishing matter 
concerning him, prove the proposal, and the nature of the matter 
proposed to be suppressed. Prove the intent, as directed ante^ p. 
1 85. An intent to extort bank-iwte^ may be given in evidence under 
this indictment. 14 15 Viet. c. 100, s. 18 2G0). 


Indictmmtfor a Libel on aii Attorney. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that «1. N., gentleman, at the time of publishing the 
false, scandalous, malicious, dnd defamatory libel hereafter mentioned, 
was, and long before and from thence hitherto hath been, and still is, 
one of the attorneys of the court of our lady the Queen before the 
Queen herself, ami in the office, practice, and business of an attorney 
hath been, during all that time, retained and employed by divers 
subjects of this realm, to prosecute and defend for them, as their 
attorney, agent and solicitor, divers suits and businesses in the said 
court, and in other her Majesty’s courts at Westminster and else- 
where, and also to do and negotiate other affairs and business as such 
attorney ; and the said »I. N., during all that time, hath acted in the 
most fair and honourable manner in the exercise of liis said profession. 
And that also, before the publishing of the said false, scandalous, 
malicious, and defamatoiy libel hereinafter mentioned, to wit, on the 

first day of March, in the year of our Lord , the said J. N. was, 

in his buvsiness and profession of an attorney, employed and retained 
by one A. C. to commence and prosecute a certain suit and action at 
law upon the behalf of the said A. C. against one J. S., for the 
recovery of a certain sum of money then and long before due and 
owing to the said A. C. from and by the said J. S., and then remain- 
ing unpaid ; and the said J. N.,. in pursuance of the instructions he 
then received from the said A. C. in that behalf, and of his retainer 
as aforesaid, did then commence and prosecute the said action against 
the said J. S., as in duty he was bound to do ; but the said J. N., in 
the prosecution of the said action, so far from acting with any unne- 
cessary severity towards the said J. S., on the contraiy thereof, acted 
towards him the said J. S., in as lenient a manner as was consistent 
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with his duty as attorney to the said A, C. as aforesaid. And the 
jurors aforesaid, upon their oath aforesaid, do further present, tliat 
the said J. S., well knowing the premises, but contriving, and 
wickedly, maliciously, and unlawfully intending to aggrieve and 
vilify the said J. N., and to injure him in his good name, fame, and 
credit, and to bring him into public scandal, infamy, and disgrace, 
with and amongst all his clients and neighbours, and other good and 
worthy subjects of this kingdom, and also to injure the said J. N. in 
his said business and profession of an attorney, and to cause him to 
be esteemed and taken to be a negligent and corrupt practiscr in his 
said profession, and to be a person not fit to be entrusted and em- 
ployeci therein, afterwards, to wit, on the first day of June, in the 
year last aforesaid, falsely, wickedly, and maliciously did write #ind 
publish, and cause and procure to be written and published, in the 
form of a letter directed to the said A. C., a certain false, wicked, 
malicious, and scandalous libel, of and concerning the said J. N., and 
of and concerning his conduct in his business and profession of attor- 
ney, and of and concerning the said action so commenced and prose- 
cuted against tlie said J. S. by the said J. N., for and as the attorney 
of the said A. C. as aforesaid, and of and concerning the conduct of 
the said J. N. as attorney in the said action, according to the tcnour 
and effect following, that is to say [here set out the lihel^ with such 
innuendoes as may be necessary (see aiite^ p. GG3)] ; to the great scan- 
dal, infamy, and disgrace of the said J. N., to the evil example of all 
others in the like case offending, and against the peace of our lady 
the Queen, her crown and dignity. 

As to (he evidence^ sec ante^ pp. GG4, GGG. 


Indictment for hanging a 7nan in Effigy. 

Commencement as ante^ p, 742] — unlawfully, wickedly, and mali- 
ciously did make, and cause and procure to be made, a certain gibbet 
and gallows, and also a certain efligy or figure intended to represent 
the said J. N. ; and then unlawfully, wickedly, and maliciously did 
erect, set up, and fix, and cause arnl procure to be erected, set up, 
and fixed, the said gibbet and gallows, in a certain yard and place 
near unto a certain common highway called , and near to a cer- 

tain ferry called ‘The Horse Ferry,’ where the said J. N, was used 
and accustomed to ply in the way of his trade and business of a 
waterman ; and then unlawfully, wickedly, and maliciously did hang 
up and suspend, and cause and procure to be hung ujj and suspended, 
tlie said effigy and figure to and upon the said gibbet and gallows, 
w'ith the name of the said J. N. inscribed on a piece of wood and 
affixed to the said effigy and figure, together with divers scandalous 
inscriptions and devices affixed upon and about the same, reflecting oil 
the character of the said J. N. ; and did then keep and continue, and 
cause and procure to be kept and continued, the said gibbet and 
gallow^s, so erected and set up as aforesaid, wdth the said effigy and 
figure hung up and suspended to^and from the same as aforesaid, 
together wdth the several inscriptions and devices aforesaid, so affixed 
as aforesaid, for a long space of time, to wit, for the space of four 
days then next following, and during all that time unlawfully, 
wickedly, and maliciously did then publish and expose the said 
gibbet and gallows, with the said effigy and figure thereon, to the 
sight ami view of divers good and worthy subjects of our said lady 
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the Queen, passing and repassing in and along the highway aforesaid ; 
tO|ihe great scandal, infamy, and disgrace of the said J. N., to the 
evil example of all others in the like case offending, and against the 
peace of our lady the Queen, her crown and dignity. 

Evidence, 

Prove the hanging in effigy, as described in the indictment ; and 
prove that the figure was intended to represent the prosecutor. Give 
also, if necessary, evidence of circumstances from which the jury may 
presume malice* on the part of the defendant. (/See ante, jp. 207.) 



( 763 ) 


CHAPTER IV. 


OFFENCES AGAINST PUBLIC TRADE. 


Sect. 1. Smuggling^ p. 753. 

2. Offences against the Bankrupt Lavos^ p. 759. 


Sect. 1. 

SMUGGLING. 


MAKING SIGNALS TO SMUGGLING VESSELS. 


Statute, 

16 (k 17 Viet. c. 107, a. 304 — Fewue.] — Ante^p. 595. 

Sect. 303 — Limitation of Prosecution.'] — Ante^p, 595. 

Sect. 244 — Making Signals.] — Enacts, that no person shall, after 
sunset and before sunrise between the twenty-first day of September 
and the first day of April, or after the hour of eight in the evening 
and before the hour of six in the morning at any other time in the 
year, make, aid, or assist in making any signal, in or on board or 
from any ship or boat, or on or from any part of the coast or shore of 
the United Kingdom, or within six miles of any part of such coast or 
shore, for the purpose of giving any notice to any person on board 
any smuggling ship or boat, whether any person so on board of such 
ship or boat be or be not within distance to notice any such signal ; 
and if any person contrary to this act, shall make or cause to be 
made, or aid or assist in making, any such signal, such person so 
offending shall be guilty of a misdemeanor ; and any person may 
stop, arrest, and detain the person so offending, and convey him 
before any justice, who, if he see cause, shall commit the offender to 
the next county gaol, there to remain until delivered by due course 
of law ; and it shall not be necessary to prove on any indictment or 
information in such case that any ship or boat was actually on the 
coast ; and the offender being duly convicted, shall, by order of the 
court before whom he shall be convicted, either forfeit and pay the 
penalty or forfeiture of one hundred pounds, or at the discretion of 
such court, be sentenced or committed to the common gaol or house 
of correction, there to be kept to hard labour for any term not ex- 
ceeding one year. 

Sect. 245 — Onus of Proof ] — Enacts, that if any person be charged 
K k5 
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with or indicted for having made or caused to be made, or for aiding 
or assisting in making, any such signal as aforesaid, the burden of 
proof that such signal, so charged as having been made with intent 
and for the purpose of giving such notice as aforesaid, was not made 
with such intent and for such purpose, shall be upon the defendant, 
against whom such charge is made or such indictment is found. 

Indictment 

Kent, to wit : — The jurors for our ladjr the Queen upon their oath 
presont, that J. S., on the first day of Isovembor, in the year of our 

Lord , after .sunset of the same daj^. and before sunrise on the 

day next following, to wit, at the hour of ten in the night of the same 
day, unlawfully did make, and did aid and assist in making, and was 
unlawfully present for the purpose of aiding and assisting in making, 
a certain light (“ any Uyht^ Jire^ flank or hkize^ or any signal by srnoke^ 
or hy any rocket, flrr- works, flags, Jir tug of any gun, or other fire-arms, 
or any other contrivance or device^ or any other signaV*) on a certiiin 
j)art of the sea-shore, situate in the parish of F., in the county of K. 
(‘‘ in or on hoard or from any vessel or boat, or on or from any part of 
the coast or shore of the United Kingdom, or within six miles of any 
2 iart of such coast or shore"), for the purpose of making and giving a 
signal to some person or persons to the jurors aforesaid unknown, on 
hoard a certain smuggling ship [or boat] then being ; against the 
form of* the statute in such ease made and provided, and against the 
})eaee (►f our lady tlie Queen, her crown and dignity. As to the 
venue, sic ante,p. 505. 

Jilisdi m((tnor : iCUU) fine, or imprisonment and hard labour in the 
common gaol or house (f corrn tion, for any krm not exceuling one 
yutr. 1() 17 Vi(t c. 107, s, 244. The quarter sessions have cogni- 

zance of this ofl'tnee, ]{. v. Cock, 4 J/. Set 71. 

Evidence. 

All the j)rosccutor has to prove is, that the defendant made a signal 
by lighting a lire or otlierwise, orAvas juesent aiding and assisting in 
so doing, on the sea-shore, etc., as stated in tlie indictment. It is not 
necesriary for him to prove that any smuggling vessel was in fact 
within sight or actually on the coast at the time ; 16 tO 17 Viet, c. 107, 
s. 244 : and it is for the defendant to pro\e (if he can) that the lire, 
etc., was not lighted Avith the intent charged in the indictment. Id. 
s. 245. The ollencc must be committed alter sunset and before sun- 
rise, betAveen 21st September and 1st April, and after eiglit in the 
evening, and before si\ in the morning in any other part of the year. 
Id. 8 . 244, Sit It. \. Erown, Moo. tf* M. 163. 

Tlie indictment for this and all other offences against this statute 
must be exhibited Avithin three years next after the date of the offence 
committed. 16 <£• 17 17ct. c. 107, s. 303. See Reg. v. Thompson, 
IG Q. B. 832. 


BEING ARMED AND ASSEMBLED FOR THE PURPOSE OF ASSISTING 
IN RUNNING UNCUSTOMED GOODS, ETC. 

Statutes. 

IG tf* 17 T7ct. c. 107, 8. 248.] — Enacts, that if any persons, to the 
number of three or more, armed with fire-arms or other offensive 
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weapons, shall, within the United Kingdom, or within the limits of 
any port, harbour or creek thereof, be assembled in order to be aid- 
ing and assisting in the illegal landing, running or carrying away of 
any prohibited goods, or any goods liable to any duties which have 
not been paid or secured, or in rescuing or taking away any such 
goods as aforesaid after seizure, from the officer of the customs or 
other officer authorized to seize the same, or from any person or per- 
sons employed by tliem or assisting them, or from the place where 
the same shall have been lodged by them, or in rescuing any person 
who shall have been apprehended for any offence made felony by this 
or any act relating to the customs, or in the preventing the appre- 
hension of any person who shall have been guilty of such offence ; 
or in case any persons, to the number of three or more, so armed as 
aforesaid, shall, within the United Kingdom, or witliin the limits ot 
any port, harbour, or creek thereof, be so aiding or assisting, every 
person so offending, and every person aiding, abetting, or assist- 
ing therein, shall, being thereof convicted, be adjudged guilty of 
felony, and shall be liable, at the discretion of tlie court before which 
he shall be convicted, to be transported beyond the seas for the term 
of the natural life of such person, or for any term not less than 
fifteen years, or to be imprisoned for any term not exceeding three 
years. 

20 21 VlcL c. 3.] — Ante^ jp. 265. 

7 TT, 4 (f? 1 Viet c. 91, s. 2 — Place and Mode of Imimsoninent '] — 
Antc^p, 076. 

liullctment 

Kent, to wit : — The jurors for our lady the Queen uj)on their oath 
present that J. S., J. W. and E. W., together witli divers other evil- 
disposed persons, to the jurors aforesaid unkiy)wi), to tht* number of 

three and more, on the first day of dune, in the year of our l^ord , 

within the United Kingdom Q'' within the United Khnjdom^ or within 
the, limitif of aruf jtort^ harbour^ ar creek thereof to wit, at the parish 
ofF., ill the County of K., b(?ing armed witli fire-arms and other 
ofieiisive weapons, to wit, with guns, pistols, swords and daggers, 
fehmiously and unlawfully were assemliled together, in order to be 
aiding and assisting* in the illegal landing of certain goods then 
prohiiiited by law to be landed (“ m the illerjal landimj, rintuuvj or 
carrijing away of any prohihiteil goods liable, to any duties which have 
not been )>a id or secured ^ or in rescuing or taking away any such goods 
as aforesaid^ after seizure^ from the officer of the customs^ or other offi- 
cer authorized to seize the sanie^ or from anyjierson or persons employed 
by them or assisting thenij or from the place where the same shall have 
been lodged by them ; or in rescuing any person who sludl have hem 
apprehended for any offence 7nade ^hny by this or any act relating to 
the customs^ or in the preventing M a 2 gn'ehe?)sion of any jterson V)ho 
shall have been guilty of such offence") ; against tlie form of the 
statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and 'dignity. As to the venue^ see ante^ 
p. 695. An indictment for being armed and assembled in order to he 
aiding and asusting in doing other acts mentioiml in the statute^ may 
readily be framed from the above precedent by stating such act im- 
mediately after the asterisk. 

Felony : penal servitude for life or for not less than three years^ or 
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imprimmmt not exceeding three y ears \ 16 dt 17 Vkt c, 107, s, 248; 
20 d} 21 Vkt, c, 3 (ante, p, 265) ; the imprisonment being with or with- 
out har'd lahtywr^ and with or without solitary confinement, such con- 
finement not exceeding me mmth at any one time, nor three months in 
any one year, 7 fF. 4 1 Vkt, c, 91, s, 2 (ante, p, 676). 

This offence is not triable at any quarter sessions, 6 cfc 6 Vkt, c, 38, 
s, 1 (ante, p, 93). 

Evidence, 

Prove that th6 defenHants, or some of them, together with other 
persons unknown, to the number of three at least, were assembled 
and armed, as stated in the indictment. It is not necessary that all 
should be armed ; if some be armed, and the others be present aiding 
and assisting, it will be sufficient, i?. v. Smith, R. d R, 368. A 
variance between the indictment and evidence, as to the kind of arms 
with which they were armed, does not seem to be material ; if it be 
proved that the defendants were armed either with “ fire-arms,” or 
such other “ offensive weapons” as are within the meaning of the 
act, it should seem to be sufficient. And, in R. v. Cosan, 1 Leach, 
342, 343, n, (a), the court held, that not only guns, pistols, daggers 
and other instruments of war, but also bludgeons (properly so called), 
clubs, and such other things as are not in common use for any other 
pur[) 08 e but as weapons, arc within the meaning of the act. See R. v. 
Hutchinson, 1 Leach, 342. A common whip has been holden not to 
be an oflensive weapon ; R, v, Fletcher, 1 Leach, 23 ; and bats, which 
are long poles used by smugglers to carry tubs, were also holden not 
to be offensive weapons within the repealed statute, 6 G. 4, c. 108, 
s. 66 : R. V. Noahes, 5 C. c£* P, 326. If, in the heat of an affray, a 
man catch up a hatchpt accidentally, this is not within the meaning 
of the statute. R. v. Rose, 1 Leach, 342, n. Also, to bring the case 
within the statute, it must appear that the parties had deliberately 
assembled for the purnose charged in the indictment. 

The purpose for which the defendants assembled is proved, either 
expressly, by the evidence of an accomplice, or the like ; or im- 
pliedly, by evidence of circumstances from which the juiy may fairly 
presume it. 


Indictment for assisting in (he Running of Uncustomed Goods. 

The same as the last precedent, except that, instead of the words 
“ were assembled togetiicr in order to be aiding and assisting,” you 
insert these words : “ were aiding and assisting, and then and there 
feloniously and unlaw’fully did aid and assist,” in, etc. 

Felony, 16 tl; 17 Viet. c. 107, s. 248. See the last precedent. 

Evidence, 

Prove that the defendants, oll^the defendants and others, to the 
number of three at least, armed as mentioned in the evidence under 
the last precedent, were aiding and assisting in doing that which is 
charged against tliem by the indictment; as, for instance, in the 
running of uncustomed goods, etc. Reasonable proof must be given 
of the goods being uncustomed ; that is, evidence must be given of 
some facts or circumstances from which the jury may 'fairly presume 
it. See R, v. Shelley, 1 Leach, 340, n. 
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Statutes. 

16 dt 17 Viet. c. 107, 8. 249.]— 595. 

20 <fc 21 Viet c. 3.] — Ante^ p. 265. 

Lidictment 

Kent, to wit : — The jurors for our lady the Queen upon their oatli 
present, that J. S., on the first day of June, in the year of our Cord 

, on the high seas, and within one hundred leagues of a certain 

part of the coast of the United Kingdom called , feloniously and 

maliciously did shoot at a certain vessel (“ vessel or boat ”) belonging 
to her said Majesty’s navy (“ helcmying to her Majesty's navy^ or in the 
service of the revenue ”) ; against iSe form of the statute in such case 
made and provided, and against the peace of our lady the Queen, hor 
crown and dignity. And the jurors aforesaid, upon their oath afore- 
said, do further present, that the pariah of F., in the county of Kent, 
was the place on land into which the said J. S. was next, after the 
commission of the offence by him the said J. S. as aforesaid, to wit, 
on the day and year aforesaid, brought. 10 & 17 Viet c. 107, s. 275 
(ante^p. 21). 

Felony. 16 dc 17 Viet c. 107, s. 249. See the jyrecedent^ p. 596. 

This offence is not triable at any quarter sessions. 5 6 Viet c. 38, 

8. 1 (antSj p. 93). 

Evidence. 

Prove that the defendant wilfully shot at the vessel, etc., mentioned 
in the indictment ; the malice will be presumed, until the contrary be 
shown upon the part of the defendant. Where a custom-house 
vessel chased a smuggler, and fired into her without hoisting such a 
pendant as the 52 G. 3, st 2, e, 104, s. 8, reepures, the returning the 
fire was considered not to be malicious. R. v. Reynolds^ R. dc R. 465. 
I'rove, also, that the vessel in question belonged at the time to her 
Majesty’s navy, or was in the service of the revenue, as stated in the 
indictment ; which may be done, it should seem, by parol testimony, 
without any documentary evijlence. And prove that the vessel was 
at the time within one hundred leagues of the coast of some part of 
the United Kingdom. 


BEING IN COMPANY WITH OTHERS WITH PROHIBITED GOODS, 

OR ARMED. 

» 

Statute. 

16 17 Viet c. 107, s. 250.] — Enacts, that if any person, in com- 

pany with more than four others, be found with any goods liable to 
forfeiture under this or any other act relating to the customs or cx- 
‘cise, or in company with one other person, within five miles of the 
sea- coast or of any navigable river, and canying offensive arms or 
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weapons, or disguised in any way, every such person shall be adjudged 
guilty of felony, and shall, on conviction of such offence, be trans- 
ported as a felon for the space of seven years. 

20 & 21 Viet. c. 3.] — Ante^p, 265. 


Tndictmmt for hehig found with Goods liable to Forfeiture. 

Kent, to wit : — The jurors for our lady the Queen, upon their oath 
present, that J. S., on the first day of June, in the year of our Lord 
— being then in company with divers other persons to the jurors 
aforesaid unknown, to the number of five and more, was found felo- 
niously with certain goods then liable to forfeiture under and by 
virtue of a certain act of parliament relating to the revenue of the 

customs (“ cuHtoms or excise ”), to wit, ; against the form of the 

statute in such case made and provided, and against the peace of our 
lady the Queen, her crown and clignity. As to the venue^ see ante^ 
p.595. 

Felony : penal servitude for not more than seven not less than three 
years. 16 cf* 17 Viet. c. 107, s. 250 ; 20 <£• 21 Viet. c. 3 {ante^ p. 265). 


Evidence, 

Prove that the defendant was in company with more than four per- 
sons, and was found wdth the goods stated in the indictment. Prove 
that the gootls 'Were liable to forfeiture by some statute relating to 
the customs or excise, as stated. 


Indk'lment for being found Armed near a Navigahle River. 

Commencement as in the last precedenf ] — being then feloniously in 
cennpany with divers other j)crson.s, to the jurors aforesaid unknown, 
withhi five miles of a navigable river or navigahle river")^ 

to wit, witliin one mile from a certain navigable river called , w’as 

found, then and there feloniously carrying certain offensive arms, to 
wit, one pistol and oiu; gun Q*‘can'ylng offensive arms or weapons., or 
disguised in any way'") ; against the form of the statute in such case 
made and provided, and against the pejice of our lady the Queen, her 
crown and dignity. 

Felony. 16 if* 17 Vkt. c. 107, s. 250. See the last precedent. 

Evidence. 

JVove tliat tlie defendant was found within five miles of the navi- 
gahle river mentioned in the indictment, in company with one other 
person, armed or disguised as stated. It does not seem clear from 
this section, wdiethcr both must be ai’incd or disguised. 
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Sect. 2. 

OFFENCES AGAINST THE BANKRUPT LAWS. 


Statutes, 

24 & 25 VicL c. 134, s, 221.]-.^lnfe,i). 393. 

Sects, 222— 225.]~.fl7i/€,pp. 395, 39G. 


Lhdictmcnt against a Bankrupt for not Siirrendenng, 

Commencemnit cw rmte^ jfj. 396] — was duly declared and adjudged 
bankrupt ; of all which notice in writing was then, to wit, on the day 
and year last aforesaid, left at the usual place of abode of the said 
J. S., and notice was also then given in the London Gazette of the 
filing of the said petition for adjudication of bankruptcy against him 
the said J. S., and of the sittings of the said court in the matter of 
tlie bankruptcy of him the said d. S. ; and the said ,1. S. so being 
declared and adjudged bankrupt, and the said several notices being so 
left and given as aforesaid, he the saidd. unlawfully did not, before 
three of the clock upon the day limited for the surrender of him the 
said d. S., to wit, the day of , in the year aforesaid, sur- 

render himself to the said court, but wholly neglected and omitted so 
to do (he the said d. S. having no lawful imi)e(liinent, allowe<l by the 
said court) ; nor hath he the said J. 8. as yet surrendered himself to the 
said court ; with intent thereby to defraud the creditors of him the said 
♦I. S., against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dignity. 
Under the repealed act^ 12 db 13 Viet. c. 100, s. 251, the indietment 
must hace alleged an intent to defraud the creditors; it axis held that 
those words in the statute oremjde the irhole section. Reg. V. /////, 
1 C. rf' K. 108. The. present statute., also., in the introduc.torg part of 
sect. 221, makes the intent “ to defraud or defeat the rights if his cre- 
ditors" an ingredient in this offence. Under former acts., the indict- 
ment must have shoivii that the party had duly hccorne. bankrupt., and 
therefore must hare stated the Inaling., petitaming creditin'^ debt., and 
act of bankruptcy ; R. v, Jones., 4 B. d: Ad. 345. Reg. v. Lands., 
Dears. C. C. 507 : hut now it is sufficient to set forth the. substance of 
the offence charged, without alleging or setting firrlh any debt, act of 
bankruptcy, 2 ^^'b‘t ion or adjudication, etc. 24 25 Viet. c. 134, s. 225. 

Misdemeanor : imprisojwient not exceeding three years. 24 t)&25 Viet, 
c. 134, 8. 221, ante, p. 393 ; see p. 396. 

This offence is not triable at any quarter sessions. 5 d; 0 Viet c. 
38, s. 1 (antc,p. 93). 

The defendant must he indicted in the county in which the court sits 
at vjhich he ought to have mn'endered, Reg. v. Milner, 2 C, dt K. 
310. 


Evidence. 

Prove the trading (where the bankrupt was a trader ; see Reg. v. 
Hughes, 1 F. & 726), petitioning creditor’s debt, act of bankruptcy, 

petition, and adjudication, as directed ante, p. 396. Where the act 
of bankruptcy relied on was the filing bj^ the bankrupt of a petition in 
the Insolvent Debtors’ Court, a copy of the petition, certiiied by tiie 
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proper officer of that court to be correct, and made evidence of the 
petition under 12 13 Viet c. 106, s, 229, was holden to be no evi- 

dence of the date of the filing of the petition, although on the back of 
such copy there was an indorsement purporting to state when the peti- 
tion was filed. Eeg. v. Lands^ Dears. C. C, 567. Prove the notice 
at the abode or place of business of the bankrupt, and in the Gazette, 
producing the latter (see 25 <& 25 Viet c. 134, s. 140) and a duplicate 
of the former, and proving the service thereof ; and prove that he 
did not surrender himself within the time limited for that purpose. 

Where the bankrupts were partners in trade, the leaving at their 
counting-house, at their last place of business, of a single copy of a 
notice to surrender, addressed to both of them, was held, by a majority 
of the Judges, not to be a sufficient notice to either of them within 
the 12 & 13 Viet c. 106, s. 251 ; although the bankrupts had- ab- 
sconded and gone abroad, with intent to defraud their creditors, 
before any proceedings in bankruptcy were taken against them, and 
the messenger of the Court of Bankruptcy was at the time of the 
leaving of such notice in possession of the premises. Reg. v. Gordw^ 
Dears. C. C. 586. The notice in the Gazette is not vitiated by its 
misdescribing the county in which the bankrupt’s place of business is 
B.tuate. Id. 

If the notice to surrender be duly served, and the banknyt do not 
surrender pursuant to it, he will be guilty of an offence within this 
section, even though he have no actual knowledge that he has been 
made a bankrujit, iiaving previously absconded with intent to defraud 
his creditors. Id. 

Where a trader was in prison at the time when he was declared 
bankru{)t, Liitlcdale^ J., held that the commissioners might have 
brought him before them by warrant, and that it was not a case within 
the stat. 6 G. 4, e. 16, s. 122,iOf which this is in substance a re-enact- 
ment. R. V. Mitchell., 4 C. & P. 251. A bankrupt surrendered 
him.stdf, but refused to answer, alleging that he was not a bankrupt, 
and the judges held that his refusal to answer was not Jin offence 
witlnii the repealed statute, 5 G. 2, c. 30, s. 1 ; R. v. Page.., R. if; R. 392. 

Where the ])arty was indicted for not surrendering to the District 
Court of Bankruj>tcy at Manchester, established by the 5 <£• 6 Viet. 
V. 122, s. 59, which court is presided over by two commissioners (j)rac- 
tically) holding separate courts, and the defendant was summoned by 
one of them, J. S., to appear in her Majesty’s Court of Bankruptcy at 
Manche.stcr, “ and it was found that he had not appeared in pursuance 
of the summons at the said court at all, nor before J. »S. elsewhere, but 
there was no pnxd’ of his not having appeared before the other com- 
missioner elsewhere,” it was held that the proof of non-a])pearai)ce 
was sufficient. Reg. v. Dealtry, 1 Den. C. C. 287 ; 2 C. <& K. 521. 
Though the petition bo allotted to one commissioner by name, any 
other commissioner may sit and act for him ; therefore, though the 
notice to surrender be signed by a commissioner other than the one to 
whom the petition was allotted, and a third commissioner sit for the 
first on the day limited for the bankrupt’s surrender, the neglect to 
surrender is not the less an offence within this section. Reg. v. Gor~ 
dim^ supra. 

As to bankrupts destroying, mutilating, or falsifying their books, 
accounts, etc., see also 24 S 25 Viet. c. 134, s. 221, ante^p. 394. 
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Indictment against a Bankrupt for not discovering his Property, 

Comniencenmit as ante^ p, 396] — was duly declared and adjudged 
bankrupt ; and afterwards, and within the time limited by law in that 
behalf, to wit, on the day and year aforesaid, the said J. S. surrendered 
himself to the said court, and was then duly sworn, and then sub- 
mitted himself to be examined before the said court ; and that the 
said J. S. then, upon the said examination, unlawfully did not discover, 
to the best of his knowledge and belief, [stote the property concealed^ 
and that the said J. »5. upon his said examination, unlawfully did not 
discover how, or to wliom, or upon what consideration, or when, he 
disposed, assigned, or transferred the same, the same not having been 
really and hand fide before then sold or disposed of in the way of his 
trade or business, or laid out in the ordinary expenses of his family ; 
with intent thereby then to defraud the creditors of him the said J. S., 
against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dig- 
nity. 

Misdemeanor. See the last precedent. 

Evidence. 

Prove the trading, petitioning creditor’s debt, act of bankruptcy, 
petition for adjudication, and adjudication, as p. 396. Produce 
the examination, and show that the banknipt had the property 
charged to have been concealed. Some evidence must be given to 
show that the concealment was wilful ; a mere accidental omission 
will not be within the statute. See Courtivron v. Meunier^ 6 Exch. 
74 (ante^p. 397). 

A conspiracy by traders to dispose of their property in contempla-^ 
tion of bankruptcy, with intent ito defraud tlieir creditors, is an in- 
dictable offence at common law. Heg. v. Hall^ 1 E. <& F. 3.3. 
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CHAPTER V. 

OFFENCES AGAINST PUBLIC MORALS AND POLICE. 

Sect. 1. Bigamy^ p, 762. 

2. Common Nuisance^ p. 767. 

3. 0pm and Nntoriom Lewdness^ p. 792. 

4. Gaming^ p. 792. 

5. Offences relating to Game^ p. 795. 

6. Taking up Dead Bodies^ p. 801. 

7. Disturbing Public Worships p. 802. 

8. Refusing to execute a Public Office^ p. 803. 


Sect. 1. 

BIGAMY. 


Statute. 

24 25 Viet. c. 100, s. 57.] — Whosoever, being married, shall 

marry any other person during the life of the former husband or 
"vvife, whetlier the second marriage sliall have taken place in England 
or Ireland or elsewhere, -shall be guilty of felony, and being con- 
victed thereof shall bo liable, at the discretion of the court, to 
be kept in penal servitude for any term not exceeding seven 
years and not less than three years, or to be imprisoned for any 
term not exceeding two years, with or without hard labour ; and 
any such offence may be dealt with, incpiired of, tried, determined, 
and puni.shed in any county or place in England or Ireland where 
the offender shall be apprehended or bo in custody, in the same 
manner in all respects as if the offence had been actually committed 
in that county or j)lace : provided, that nothing in this section con- 
tained shall extend to any second marriage contracted elsewkere 
than in England and Ireland by any other than a subject of her 
Majesty, or to any person marrying a second time, whose husband 
or wife shall have been continually absent from such person for the 
space of seven years then last past, and shall not have been knowm 
by such person to be living within that time, or shall extend to any 
person wlio, at the time of such second marriage, shall have* been 
divorced from the bond of the first marriage, or to any person whose 
former marriage shall have been declared void by the sentence of 
any court of competent jurisdiction. 

Indictment 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
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upon their oath present, that J. S., on the first day of April, in the 

year of our Lord , at the parish of C., in the county of D., did 

inaiTy one A. C., spinster, and her the said A. then and there had for 
his wife ; and that tlie said J. S. allterw|rds, and whilst he was so 
married to the said A. as aforesaid, to wit, on the first day of June, 

in the year of our Lord , at the parish of F., in the county of G., 

feloniously and unlawfully did marry and take to wife onfe M. Y., and 
to her the said M. was then and there married, the said A., his former 
wife, being then alive ,* against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, 
her crown and dignity. And the jurors aforesaul, upon their oath 
aforesaid, do further present, that the said J. 8. afterwards, to wit, 
on the 10th day of June, in the year last aforesaid, at the parish of 
B., in the county of E., within the jurisdiction of the said court, was 
apprehended [or, that the said J. S. now is in custody at the parish 
of B., in the county of E., and within the jurisdiction of the said 
court] for the felony aforesaid. As to the vctme, see avte^p. 21. The 
avenaent of the prisoner's a 2 >prchensioa is only necessary tohere the 
second marriage did not kike place in the county icherc the difendant is 
indicted; hut in such case it has been held to be essential. R. v. Fraser^ 
1 Mood. C. C. 407. So it was held also^ hy a majority of the judges^ 
that where the indictment is found in a different county from that in 
which the offence was committed^ it must allege that the prisoner was in 
custody^ at the time of thsf ml ing of the imjuisitiony in the county of the 
finding. Reg. v. Whiley.^ 2 Mood. C. C. IBd. 

The allegation that the difendant mniried again^ “ the said A. his 
former wife being then alivef sufficiently charges the offence, %oithout 
any further avernwnt tluH he vxis still married to A. when the offence 
was committed. Munuiy v. Reg., 7 Q. B, 700. 

Felony : penal sendtude for not more than seven nor less than three 
years, or imjjrisonment, with or vulhout hard labour, not exceeding two 
years. 24 db 25 Viet. c. 1(K), s. 57. 

This offence is not triable at any quartkr sessions, b (& G Viet. c. 38, 
s. 1 {ante, p. 93). 


Ecidcnce on the part of the Proscevtion. 

1. The marriage between the defendant and A. C. must be proved. 
Tlie time at whicli it was celebrated is immaterial ; and wlicther 
celebrated in this countiy or in a foreign country is also immaterial. 
1 Hale, G92. 

If celebrated abroad, it may be proved by any person who was pre- 
sent at it ; and circumstances should also be proved, from which the 
jury may presume that it was a valid marriage according to the laws 
of the country in wliich it was celebrated. Proof that the ceremony 
was performed by a person appearing and ofHciatiiig as a priest, and 
that it was understood by the parties to be the marriage ceremony, 
according to the rights and customs of the foreign country, would be 
sullen t presumptive evidence of it ; see. R. y.Inhalntants of Brampton, 
10 282, so as to throw upon the defendant tlie onus of impugning 

its validity. {See as to Scotch marriages, Dalrymple v. Dalrymple, 
12 Haggards Rep. 54 : Ilderton v. Ilderton, 2 H. BL 145 : Crompton 
V. Bearcrqft, Bull. N. P. 113 : Reg. v. Povejf , Dears. C. C. 32.) It , is 
now established by tlie case of Reg. v. Millis, in the House of Lords 
(10 pi. db Fin. 534 ; see also Catherwood v. Caslon, 13 M. db W. 261), 
that by the common law of England a marriage between British 
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subjects, although celebrated according to the rites of our church, 
is void, unless solemnized in the presence of a person in holy orders ; 
and therefore that all marriages not so solemnized, in those parts of 
the British dominions to \^ich the Marriage Act, 26 G. 2, c, 33, does 
not extend, are still void,*and will not subject the parties, if they 
afterwards contract a second marriage in the lifetime of both, to the 

? enaltie8 of bigamy. It is also settled by a decision of the House of 
iOrds, that a priest in holy orders cannot lawfully solemnize a mar- 
riage between himBdf and another person ; Beamish v. Beamish^ 8 
H. L. C. {As po marriages of Roman Catholics in Ireland^ see R. v. 
Hanley^ Car. Sup. 264 : Reg. v. Orgill^ 9 C. cfe P. 80. As to French 
marriages^ see Lacon v. Higgins., \ D.& R. N. P. 38 ; 3 Stark. 178. 
As to marriages in the houses of ambassadors., etc.^ abroad^ see 4 G. 4, 
c. 91 ; and as to marriages in Newfoundland, 5 G. 4, c. 68. 

If celebrated in this country, the marriage may be proved by the 
production of the register of the marriage, or an examined copy of it, 
together with some proof either direct or presumptive, of the identity 
of the parties. {Ante, p. 223.) Where the marriage was solemnized 
under the provisions of stat. 6 7 W. 4, <?. 85, the certificate autho- 

rized by the 7th section of that act, and by stat. 7 W. 4, c. 86, s. 
38, coupled with evidence of the identity of the parties by persons 
present at the marriage, is sufficient primd facie evidence of a valid 
marriage. Reg. v. Hawes, 1 Den. C. C. 270 : and see Reg. v. Tilson, 

1 F. tfr F. 54. IVoof that the marriage took place in a dissenting 
cliapel, in the presence of the registrar, that the entry in the regis- 
trar’s book was signed by a person who proved the fact of the mar- 
riage, as a witness to the marriage, and that the parties afterwards 
cohabited for some years, was held to be suflicientp’iV/id facie evidence 
that the chapel was duly registered, and was a place in which mar- 
riages might be lawfully solemnized under the above act, Reg. v. 
Manwaring, 1 Dejirs. B. C. C. 132. (As to the liability of the 
clergy to prosecution for a refusal to celebrate a marriage according to 
the directions of that act, and as to the requisites of the indictment 
and evidence in such cases, see the case of Reg. v James, 2 Den. C. C. 
1 ; ^ C. & K. 167.) The prisoner’s admission of a prior marriage is 
evidence that it was lawfully solemnized. Reg. v. NewUm, 2M.<S: Rob. 
603 : Reg. v. Simonsto, 1 C, K. 164. If the marriage were by licence, 
and celebrated under the stat. 26 G. 2, c. 33, it was necessary, by 
«. 11, if either of the parties were a minor at the time, to prove that 
the marriage was solemnized with the consent of the father, guardian, 
or mother of the minor, as required by that act ; R.y. Butler, R.dtR. 
61 : R. V. Morton, Id. 19, n. : R. v. James, Id. 11, per Bay ley, J., in 
Smith V. Huson, 1 Phillimore, 287 ; but it seems that subsequent 
countenance from parents or guardians, or other circumstances of a 
similar kind, might afibrd ground for presuming the necessary consent. 
R. d: R.^\, n. Pro visions were made to remedy this by stat. 3 G. 4, 
c. 75, and 4 G. 4, c. 17, s. 2 ; and the later act, 4 G. 4, c. 76, s. 14, 
merely requires consent in such cases, but does not proceed to make 
void marriages solemnized without such consent ; R. v. Birmingham, 
^B. d: C. 29 ; and therefore such consent need not now be proved. 
And see now the stat. 6 7 W. 4, c, 85, s. 25. Where a minor was 

married without consent, in the interval between the 22nd July, 1822 
(when the 3 G. 4, c. 75, received the Royal Assent, by which «. 11 of 
stat. 26 G. 2, c. 33, was repealed), and the Ist September, 1822 (when 
the stat. 3 G. 4, c. 75, came into operation), it was holden tha( the 
marriage was valid, because, during that interval, there was no enact* 
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ment in force relating to marriages by licence, i?. v. Wanlly^ 1 Mood, 
C. C. 163. It was the intention of the Marriage Act that the banns 
should be published in the true names of the parties. Under the old 
act, 26 G. 2, c. 33, the rule on this siibjec^ras, that if the banns were 
published in the name or names totally different from those which the 
parties, or one of them, ever used, or by which they were ever known, 
the marriage in pursuance of that publication was invalid ; and it was 

immaterial, in tliat case, wliethcr tlie misdescription had arisen from 
accident or design, or whether it were fraudulent or not ; but if there 
were a partial variation of the name only, as the alteration of a letter 
or letters, or the addition or suppression of one Christian name, or the 
names were such as the parties had used and been known by at one 
time, and not at another — in such cases the publication might or 
might not be void, the supposed misdcscrijition might be explained, 
and it became a most important inquiry, whether it was consistent 
with honesty of purpose, or was done from a fraudulent intention. 
Ji. V. Inhabitants of Tihshiilf 1 B. Ad. UK). Ilut now, under the 
stat. 4 G. 4, c. 76, s. 22, in order to invalidate a marriage, the mis- 
description in the banns must be with the knowledge of both parties, 
for the words of the statute are “ knowingly and wilfully.” R. v. /a- 
hahitants of Wmrfon, 1 B. Ad. 640. See also stat. 6 <t* 7 W. 4, 
c. 85, ss. 42, 43. Where a man and vroman were married in Ireland 
with the ceremonies making a marriage of Roman Catholics valid, 
they declaring themselves to be Roman Catholics, it was holden that 
the man could not, on an indictment for bigamy, set up his allege<l 
Protestantism to defeat such marriage. Reg, v. Orgill,, 9 C. d P. 80, 
A valid marriage must be proved ; per Bagleg^ J., in Smith v. lluson, 
1 Phillimore^ 287 ; the law will not presume it in case of bigamy, as 
it will in civil cases. Id. It is not necessary, howewer, to prove the 
registration of the marriage, the licence, or the publication of the 
banns ; the marriage may be proved by some jierson who was actually 
present, and saw the ceremony performed. R. v. Allison^ R. d R, 
109 : Reg. v. Mammi'mg.^ 1 Dears, d; B. C. C. 132. A valid mar- 
riage in Scotland cannot be proved but by the evidence of a person 
who knows the law of Scotland as to marriages. Reg. v. Pooeg^ 
Dears. C. C. 32. With res[)cct to the place where the banns may bo 
j)ublished and a marriage solemnized, see the Marriage Acts., 4 G. 4, 
c. 76 ; 6 G. 4, c. 92 ; and 6 ch 7 TP. 4, c. 85. The non-residence ot 
the parties where tlie banns were published, or, if by licence, where 
the marriage was solemnized, is immaterial. 4 G. 4, c. 76, s. 26 ; R, 
v. Ilind^ R, d R. 253 ; 6 d 7 W. 4, c. 85, s. 25. It may be necessary 
to add, that the marriages of Jews, see Liiido v. Be.lisario^ 1 Hag, 
216 : Goldsmid v. Broriier^ Id. 324 ; and Quakers, see Dean v, 
Thomas, Moo. d M. 361, where both parties are Jews or Quakers, 
were excepted out of the 4 G. 4, c. 76 (but they are now provided 
for by the 6 & 7 W. 4, c. 85, s. 2, and 10 <£* 11 Viet. r. 58) ; nor does 
that statute extend to mamages beyond seas, or in Scotland. A 
British subject resident in England, who has married a second wife 
in the lifetime of the first, both marriages being solemnized in Scot- 
land may be indicted and convicted of bigamy in England, under 9 
G. 4, c. 31, 8. 22. Reg. v. Topping, Dears. C. C. 647. Se^., as to 

marriages of illegitimate children by licence in England, Priestley v. 
Hughes, 11 E^t, 1. 

Proof, however, of a marriage which is voidable merely, will sup- 
port an indictment for bigamy. 3 Inst. 88. Thus a marriage by a 
minor in Ireland, without consent, which by the Irish Marriage Act 
is voidable only within a year, will support a conviction for bigamy, 
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if the marriage be not vacated. R, v. Jacobs^ 2 Mood, C, C. .140. 
But it is otherwise, if the marriage be not voidable merely, but void ; 
as, for instance, if a woman marry A., and in the lifetime of A. marry 
B. ; and after the death A., and whilst B. is alive, she marry C., 
she cannot be indicted for"igamy, in her marriage with C., because 
her marriage with B. was a mere nullity. 1 //a?e, 603. So the marriage 
of an idiot, or of a lunatic not in a lucid interval, is void, because he 
is deemed in law incapable of entering into such a contract. 1 Bl, 
Com. 438, 430. So,* if a boy under fourteen or a girl under twelve 
contract matrimony, it is void, unless both husband and wife consent 
to and confirm the marriage after the minor arrives at the age of 
consent. Co. Lit. 70. See R. v. Gordon^ R. & R. 48. The stat. 6 & 6 
W. 4, c. 54, 8. 2, makes all marriages which thereafter should be 
celebrated l)(^tween persons within the prohibited degree.^ of consan- 
guinity or aliinity (i. e. all marriages which were at that time voidable 
iu the ecclesiastical courts by reason of their being within the pro- 
hibited degrees) absolutely null and void to all intents and purposes. 
Since this statute, therefore, a marriage with the sister of a deceased 
wife is absolutely void ; Reg. v.St. Giles's in the Fields^ Reg. v. Chad- 
wirh^ 11 Q. B. 173 ; though solemnized abroad, between British sub- 
jects, in a country by tlic law of which the marriage would have been 
valid, Brook v. Brook^ 3 Smale S G. 481. 

2. The prosecutor must prove the defendant’s subsequent marriage 

with M. Y. Formerly this must have been proved to have taken 
place in England ; for it is the second marriage which constitutes the 
offence ,* 1 6H*2, 693 ; but now it is immaterial whether the 

second marriage take place in England, or elsewhere, provided, if 
the second marriage take place ont of England, the defendant be a 
subji^ctof lieriMaie.sty. 9 G. 4, c. 31, a. 22. This marriage is proved 
in the* same manner as directed ante^p.HVi^. It seems, however, that 
the offence will be complete, though the defendant assume a fictitious 
name at the .se(.*ond marriage. R. v. Allison^ R. (0 R. 109. And 
wlicre, upon an indictment for marrying Anna T., tlie defendant’s 
first wife being alive, it appeared that her name was not Anna but 
Susanna; but the defendant wrote her name Anna in the note for the 
jmblication of bann.s, and signed the register in which she was so 
called ; it was held, that, although her name might not be Anna, 
he could not defend himself on the ground that lie did not marry 
Anna T. U. v. Edwards^ R. efi R. 283. So also, where the second 
wife was married by the name of Eliza Thick, which name she had 
assumed when the Imnns were published, imrposely, that she might 
not be known to be the person intended (her name being Eliza 
Brown), Guriwg^ B., held it to be no answer to the charge. R: v. 
Penson, 5 C. (k P. 412. Though the subsequent marriage would have 
been void, as for consanguinity or the like, the defendant is guilty of 
bigamy. Reg. v. Brown^ 1 C. tC- K. 144. 

3. It must be proved that the first wife was alive at the time the 
second marriage was solemnized ; which may be done by some per- 
son acquainted with her, and who saw her at the time or afterwards. 

4. If the defendant be not indicted in the county in which the 
second marriage took place, it must be proved that he was appre- 
hended, or is in custody in the county in which he is indicted. By 
the repealed statute 1 Jac. 1, c. 11, the defendant mi^t be tried in 
the county where ho was apprehended, but the words “ in custody” 
were not in that act. Where, the defendant being in custody in die 
county of W. for larceny, a bill was preferred against him for bigamy 
in another county, upon which he was detained by order of the court ; 
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it was holden sufficient to wan*ant the trial in the county of W., 
because being in custody upon a criminal charge, he was liable to be 
tried where he was imprisoned. R, Gordon^ R, <£* R, 48. 

And it may be necessary to observe, that the first wife is not a 
competent witness to prove any part of th^ase, either for or against 
her husband, but the second wife is. {Ante^ p. 235.) 

JEvitlence for the Defendant. 

The following are good defences to an indictment for bigamy : — 

1. That the wife or husband of the party indicted has been “con- 
tinually remaining absent from the other for thef space of seven years 
tlien^ last past, and has not been known to the other to be living 
within that time (i. c., has not been known at any period during 
the seven years to bo alive. Reg. v. Cullen^ 1) P. (581 ;) 24 <£* 25 
Viet. c. KiO, 8. 57. Where the defendant's first wife liad left him 
sixteen years, and it was proved by the second wile that she had 
known him for nine years living as a single man, ami had never heard 
of the first wife, who it appeared had been living seventeen miles 
from where the defendant (a poor labouring man) resided ; he was 
lield entitled to an acquittal under this proviso. Reg. v. Thomas 
Jones^ C. d' Mar. (514. On the trial of a woman for bigamy, whose first 
husband had been absent from her for more than seven years, the 
jury found that they had no evidence that, at the time of her second 
marriage, she knew that he was alive ; but that she had the means of 
acquiring knowledge of that fact, had she chosen to make use of 
them. It was held that upon this finding the conviction could not 
be 8Upj)ortcd, Reg. v. Briggs^ 1 Dears, d; Ji. C. C. *d8. See Reg. v. 
Pilling, 1 F. d F. 324 ; Reg. v. Cross, id. 510. 

2. 4'hat, before the second marriage, the party indicted was divorced 
from the bond of the first marriage. 0 G. 4, e. 31, s. 22. A divorce 
a vineido^ for adultery, in a court in Scotland, of persons married in 
England, is not within the statute ; because no sentence or act of any 
foreign country or state can dissolve an English marriage a vinculo, 
for grounds for which it cannot be dissolveil in Knghiud. R. v. Lolleg, 
R. d U. 237. 

3. I'liat the former marriage was declared to be void by the sen- 
tence of a court of competent jurisdiction. [) G. 4, e. 31, s. 22. The 
corresponding clause of the statute 1 Jac. 1, s. 11, c. 3, was held 
not to extend to the sentence of an ecclesiastical court in a cause 
of jactitation ; Duchess of Kingston's case, 11 St, Tr. 2(52 {see anlc,p. 
21()) ; and even sentences within this clause of the act may be im- 
peached on the part of the crown, upon the ground of fraud or collu- 
sion. Id. 


Sect. 2. 


COMMON NUISANCE. 


Indictment for carrying on an Offensive Trade. 

Middlesex, to wit : — The jurors for our lafly the Queen upon their 
oath present, that J. S., on the first day of June, in tlie year of our 

Lord , at the parish of B., in the countv of M., near unto divers 

public streets, being the Queen’s common liighways, and also near 
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unto the dwelling-houses of divers liege subjects of our said lady the 
Queen there situate and being, unlawfully and injuriously did make, 
erect, and set up, and did cause and procure to be made, erected, and 
set up, a certain furnace and boiler, for the purpose of boiling tripe 

and other entrails and ^al of beasts : and that the said J. S., on 
the day and year aforesaid, and on divers other days^ and times be- 
tween that day and tlie day of the taking of this inquisition, at the 
parish aforesaid, in the county aforesaid, unlawfully and injuriously 
did boil, and cause and procure to be boiled, in the said boiler, 
divers large quantities of tripe and other, entrails and offal of beasts ; 
by reason of which said premises, divers noisome, offensive, and 
unwholesome smokes, smells and stenches, during the time aforesaid, 
were from thence emitted and issued, so that the air then and there 
was and yet is greatly filled and impregnated with the said smokes, 
smells and stenches, and was and is rendered and become, and was 
and is cornlpted, offensive, uncomfortable and unwholesome, to the 
great damage and common nuisance of all the liege subjects of our 
sai<l lady the Queen there inhabiting, being, and residing, and going, 
returning, and passing through the said streets and highways ; an(l 
against the peace of our lady the Queen, her crown and dignity. 
{2rul County for continuing the nuisance.) — And the jurors aforesaid, 
upon their *oath aforesaid, do further present, that the said J. S., on 
the said first day of June, in the year aforesaid, and from that day 
until the day of the taking of this inquisition, at the parish aforesaid, 
in the county aforesaid [a certain other furnace and boiler, for the 
juirfiose of boiling tripe and other entrails and offal of beasts, before 
that time made, erected, and set up by certain persons to the jurors 
aforesaid unknown, unlawftdly and injuriously did continue and yet 
doth continue ; and that the said J. 8., on the said first day of June, 
in the year aforesaid, and on divers other days], etc.y as in the first 
county from the asterisk to the emi. See the following precedents ; for 
using a shop in a public market as a slaughter- house, C. C. C. 301, and 
see 4 Went. 224; —/or erecting a nnmuf acton/ for lairtshomy C. C. C. 
311 ;—for erecting a privy nexxrthe highway, 3 Went.22b for placing 
putrid carrim nexir the highway^ 4 Went. 213 /or keeping a corpse 
unhuriedy Reg. v. Vann, 2 Den. C. C. 331 ; see 7 d S Viet. c. 101, s. 31 ; 
—for keeping hogs near a. public street and feeding them with offal, 
C. C. C. 305, and see 2 L. Raym. 11G3 /or keeping a fierce ami 
unruhj hull in a field through ichich there was a footway, C. C. C. 310; 
—/or keeping a ferocious dog unmuzzled, C. C. C.. 311 ;—for baiting a 
hull in the king's highway, 4 Went. 213 ;— /or bringing a horse diseased 
with glanders into a public /dace, to the danger of infecting the Queens 
subjects, Reg. v. Henson, Dears. C. C. 24 ;—for kee/ring wood naphtha 
in a populous place, in such large quantities as to excite terror' and 
danger, Reg. v. Lister, 1 Dears, d D. C. C. 209 ;—for erposmg in the 
public streets a child infected with small-pox, R. v. Vantandillo, 4 
M. d Sel. 73. See the stat. h d G W. 4, c. 69, s. 3. 

Fine or im/rrison merit, or both; and the nuisance to he abated, if 
alleged ,and proved to be then continuing. See 8 T. R. 143 ; 7 T.R. 
4G7 ; 13 East, 1G4. See also the acts for the removal and abatement 
of nuisances injurious to the public health ; 16 d 17 Viet. c. 128 ; 18 d 
19 Viet. cc. 116, 121 ; 23 d 24 Viet. c. 77. 

Since \4d\b Viet. c. 100, s. 25, the conclusion in commune nocu- 
mentum is not essential. Reg. v. Holmes, Dears. C. C. 207. 

The folkncing lyrovisions apjdy to the improper construction and 
negligent use of furnaces employed in working steam-engines — 1 d 2 



Common Nuisance. 769 

G. 4, c, 41, s, 1. — Whereas great inconvenience has arisen^ and a great 
degree of injury has been and is now sustained hy his Majesty^ s sub^ 
jects, in various parts of the United Empire, from the improper con- 
struction as well as from the negligent use of furnaces employed in the 

working of engines hy steam : and whereas try law every such nuisance ^ 
being of a public nature, is abateahle as such hy indictment ; hut the 
e.tpense attending the prosecution thereof has deterred parties suffering 
thereby from seeking the remedy given by law: be it therefore enacted, 
etc,, that it shall and may be lawful for the court hy which judgment 
ought to be pronounced in case of conviction on any such indictment, to 
award such costs as shall be deemed proper and reasonable to the pro- 
secutor or jwosecutors, to he paid hy the party or parties so convicted as 
aforesaid, such award to be made either before or at the time of pro- 
nouncing final judgment, as to the court may seem fit. Section 2 pro- 
vides and enacts, that if it shall appear to the court hy which judgment 
ought to be pronounced, in case of conviction oj‘ any such indictment, 
that the grievance may be remedied by altering the construction (f the 
furnace so employed in the icorhing of engines hy steam, it shall be 
lawful for the court, without the consent of the prosecutor, to make such 
order touching the premises, as shall be hy the said court thought expe- 
dient fvr preventbig the nuisance in future, before passing final sentence 
upon the defendant or defendants so convicted. Section 3 provides and 
enacts, that the provisions of this act, as far ns they relate to the pay merit 
of costs and the alteration of furnaces, shall not extend or he construed, 
to extend to the owners, or proprietors, or occupiers of any furnaces 
of steam-engines erected solely for the purpose of icorhing mines of dif- 
ferent descriptions, or employed solely in the smelting of ores and 
minerals, or in the manufacturing of the produce of such ores or 
minerals, on or immediately adjoining the premises where they are 
raised. 


Evidence, 

Prove that the defendant erected the boiler in question, or that he 
continued it after bein;;: erected by some other person ; prove that 
lie used it for the purposes allejrcd in the indictment; prove that the 
smoke or smell arisinj^ from it was either injurious to health, or 
60 od’ensive as to detract sensibly from the enjoyment of life and 
property in its neighbourhood ; sec li. v. While, 1 Burr. 333 ; it is 
not necessary that the smells produced by it should be injurious to 
health, it is sutticient if they he offensive to the sense B. v. Neil, 

2 C. ^ P. 483 ; and prove that it is in a populous neighbourhood, or 
near a highway ; P, v. Papineau, 1 Str. ()8(i ; for its being a nuisance 
depends in a great measure upon the number of houses, and the con- 
course of people in its vicinity ; and which is a matter of fact to be 
determined by the jury. li. v. White, supra. 

The defendant, on the other hand, it seems, may prove that the 
lioiler was erected before the houses were built, or the roads con- 
structed ; R. V. Cross, 2 C, Sr P, 4H3; sed queere; or in a neiglibour- 
hood where tliere were already establislied other trades, etc., emitting 
smells extremely offensive or insalubrious, and which smells were 
not perceptibly increased by the alleged nuisance in question. It. v. 
Neville, Peake, 91 : R,\, Watts, Moo, M, 281. But it is no de- 
fence to say that the alleged nuisance has existed for a number of 
years ; for no length of time will legalize a nuisance. R, y. Cross, 

3 Camp, 227 ; and see 1 East, 199 ; 4 Bing, N, C, 183. It had been 
said, that in judging of a public nuisance, the public good it does 

w. X* 
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Tnight in some cases, where the public health was not concerned, he 
taken into consideration, to see if the public benefit outweighed the 
public annoyance ; if. v. Bussell^ 6 B, ^ C. 56G ; 9 DowL ^ Byl, 
606 ; but this doctrine was overruled in the case of Bex v. Ward^ 4 
Ad.^ElL 3H4, 0 Nev. M. 38, where it was held to be no answer to 
an indictment for a nuisance in a harbour, by erecting an embank- 
ment, that although the work was in some degree a hindrance to 
navigation, it was advantageous in a greater degree to the other uses 
of the port. See B. v. Morris, \ B. ^ Ad. 441 : if. v. Tindidl, 1 Nev. 
4* /^. 719; 0 Ad. 4* Ell. 143 : Beg. y. Bandall, C, 4* Mar. 496 : Beg. v. 
'Belts, 16 Q. B. i023. 


BAWDY-HOUSES AND OAMING-IIOUSKS. 


Statutes. 

25 G. 2, c. 30, s. H.l—And whereas, by reason of the many subtle 
and crafty contrivances of ]iersons keejiing bawdy-houses, gaming- 
houses, or other disorderly houses, it is diHicuIt to prove who is the 
real owner or keeper thereof, by which nu'ans many notorious often- 
ders have escaju'd ]iuuishment : be it enacted, that any person who 
shall at any tiun? h(‘reafter uj)peur, act, or Ixdiave him or herself as 
master or mistress, or as tlio person having the care, government, or 
management of any bawdy-liouse, gaming-house, or other disord(*rly 
house, shall be deemed ami taken to be the keejxT tber(‘of, and sliail 
be lial)le to lx; prosecuted and j)uniNlied as such, notwitbsianding he 
or she shall not in fact be the real owner or keeper thereof. 

Sect. 10 — No Certiorari, j — Noindietment which shall at any time, 
after the lirst day of June, be preferred against any person for ktx'p- 
ing a bawdy-liouse, gaming-house, or other disorderly house, shall 
be removed by any writ of certiorari into any other court ; but such 
indictineut shall be heard, trie<l, ami finally determined at the sanni 
general or (piarter session or assizes where such indictment shall 
liavc been preferred (niih^ss the court slnill think projx;r, ujxm cause 
shown, to adjourn the same), any such writ or allowance thereof 
notwithstanding. 

8 4* 9 Viet, c, 109, s. 2 — Evidence of House being common Gaming^ 
//UU.SC.]— In default of other evidence proving any house or place to 
be a common gaming-house, it slmll be suliieient, in sn])port of the 
allegation in any indictment or information that any house or place is 
a common gaimiig-house, to prove that such house or place is kept 
or used for playing therein at any unlawful game, and that a bank is 
kept there by one or more of the players, exclusively of the others, 
or that the chances of any game played therein are not alike favour- 
able to all the players, including among the players the banker or 
other person by whom the game is inaiinged, or against w hom the 
other players stake, play or bet; and every such house or place shall 
be deemed a common gaming-house, such as js contrary to law, and 
forbidden to be kept by the said act of King Henry VIII. (33 //. 8, 
c. 0), and by all other acts containing any provision against unlaw ful 
gaming and gaming-houses. 
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17 ^ 18 Viet. c. 88, s, 2.] — Where any constable or officer, aiitho- 
r ized as aforesaid [under the provisions of 8 9 Viet. c. 109 ; sec s. 1) 

to enter any house, room or place, is wilfully prevented from, or 
obstructed or delayed in entering the same, or any part tliereof, or 
where an external or internal door or means of access to any such 
liouse, room, or place, so authorized to be entered, shall be found to 
be fitted or provided with any bolt, bar or chain, or any means or 
contrivance for tlie purpose of preveiitinjj, delaying, or obstructing 
the entry into tlie same, or any part thereof, of any constable or 
officer authorized as aforesaid, or for giving an nlarin in case of such 
entry, or if any such house, room or place, is found fitted or provided 
with any means or contrivance for unlawful gaming, or with any 
ineans or contrivance for concealing, removing, or destroying any 
instruments of gaming, it shall be evidence, until the contrary be 
made to appear, thafsucli house, room or place, is used as a common 
ganiing-lioiisc within the ineaniiig of this act, anti of the former acts 
relating to gaming, and that the persons found therein were unlaw- 
fully playing therein. 

U) 17 Vief. c. 119 — — Jtecites, that a hind of 
gaming has of late sprung up, tending to the injury and demoraUzation 
of improvident persons, Inj the opening of places called bet ting -houses 
or of ices, and the receiving of money in advance by the owners or occu- 
piers of such houses or of/ices, or by other persons actiny on their behalf 
on their jiromises to pay money on events of horse-races and the like 
contingeneies, and. enacts, that No house, office, room, or other place, 
shall be opened, k(fj)t or used, for the purpose of the owner, occupier, 
or keep(!r therc'of, or any ])orson u^ing tlie same, or any person ))po- 
cured or cniploytd l)y, or acting for or on belnilf of such own(‘r, 
occupier or ke(i])er, (»r })crson using the same, or of any person having 
tlie care or management, or in any manner conducting the business 
thereof, betting with persons resorting thereto ; or for the purpose 
of any money or valuablt; tiling being received by or on behalf of 
such owner, occiijiier, keeper, or person us aforesaid, as or for the 
consideration for any assurance, undertaking, promise or agreement, 
expnjss or implied, to juiy or give thereafter any money or valuable 
tiling on any event or contingency of or relating to any Iiorse-ruce, 
or other raci*, li^hf, game, sjiort or exercise, or as or for the consi- 
deration for securing the paying or giving by some other person of 
any money or valuable thing on any such event or contingency as 
aforesaid ; and every hon^e, office, room or other place, opened, 
kept or used for the jmrposcs aforesaid, or tmy of them, is hereby 
declared to be a common nuisance and contrary to law. {Sec Hey. v. 
Crawshnw, 1 Bell, C. C. 803.) 

Sect. 2 — Bettiny-honses to be deemed (iaminy -houses within 8^9 
Wet. c. 109.] — Every house, room, office or place, opened, kept or 
used for the purposes aforesaid, or any of them, shall be taken and 
deemed to be a common gaming-liouse within the meaning of an 
act of the session holden in llie eighth and ninth years of her Ma- 
jesty, chapter one hundred and nine, “ to amend the law concerning 
Games and Wagers. 

3 G. 4, c. 114.]-— Ante, p. 730. 
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Indictment for keeping a Bawdy-house. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S. and A. his wife, on the first day of June, in 
the year of our Lord , and on divers other days and times be- 

tween that day and the day of the taking of this inquisition, at the 
parish of B., in the county of M., unlawfully did keep and maintain a 
certain common ill-governed and dissorderly house ; and in the said 
house, for the lucre and gain of him the said J. S., certain persons, as 
well men as women, or evil name and fame, and of dishonest conver- 
sation, tlien and on the said other days and times, there unlawfully 
and wilfully did cause and procure to frequent and come together ; 
and the said men and w'omen, in the said house of him the said J. S., 
at unlawful times, as well in the night as in the day, then and on the 
said other days and times, there to be and reniifin drinking, tippling, 
whoring, and misbehaving themselves, unlawfully and wilfully did 
permit, and yet do permit; to the great damage and common nuisance 
of all the liege subjects of our said lady the Queen, there inhabiting, 
being, residing, and passing, to the evil example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

Fine or imprisonment^ or both, and, by 3 fr. 4, c. 114, hard labour. 
A married woman may be indicted with her husband for this offence, 
R. V. Williams, 1 Salk. 383. The indictment shall not be removed by 
certiorari, O, c 30, s. 1 0 ; unless upon the part of the crown ; 
U, V. Davis, 6 T. R, 0*25 ; and it shall be determined at the same 
sessions or assizes at which it is prcfeired, unless the court, upon cause 
shown, think proper to adjourn the same, 23 G. 2, c. 30, 10 ; see 14 

^ 15 Viet, c. UK), s, 20, ante, p, 83. As to the offence of procuring the 
defilement of girls, see ante, p. 012. 

Evidence. 

Prove that the house in question, or a room or rooms in it, were let 
out for the purposes mentioned in the indictment. And if a lodger let 
her apartment for the purpose of indiscriminate j)rostitution, it is as 
much a bawdy-house as if she held the whole house. R, v. Pierson, 
2 L. Raym, 1107; 1 Salk, 382. 

Secondly, prove that the defendants ** acted or behaved as master or 
mistress, or as the persons having the care, government, or manage- 
ment’’ of the house in ((uestion ; which is sufficient evidence that the 
defendants kept the house. 25 G, 2, c. 36, s. 8. 

And thirdly, prove the liouse to be situate in the parish mentioned 
in the indictment ; for this being matter of local description, it must 
be proved as laid, unless amended. {See ante, p. 179.) 


Indictment for keeping a Common Gaming-house. 

Commencement as in the last precedent]— Sit the parish of B., in the 
county of M., unlawfully did keep and maintain a certain common 
gaming-house ; and in the said common gaming-house, for lucre and 
gain, on the said first day of June, in the year aforesaid, and on the 
said other days and times, there unlawfully and wilfully did cause and 
procure divers idle and evil-disposed persons to frequent and come, to 
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play together at a certain unlawful gam$ of cards called Rouge et 
noir:*VLnd in the said common gaming-house, on the said first day of 
June, in the year aforesaid, and on the said other days and times, 
there unlawfully and wilfully did permit and suffer the said idle and 
evil-disposed persons to he and remain, playing and ^ming at the 
same unlawful game called Rouge et noir^ for divers large and ex- 
cessive sums of money ; to the great damage and common nuisance 
of all the liege subjects of our said lady the Queen, to the evil example 
of all others in the like case offending, and against the peace of our 
lady the Queen, her crown and dignity. (2nd Count.) --And the jurors 
aforesaid, upon their oath aforesaid, do further present, that the said 
J. S., afterwards, to wit, on the said firet day of June, in the year afore- 
said, and on divers other days and times between that day and the day 
of the taking of this inquisition, at the parish aforesaid, in the county 
aforesaid, unlawfully did keep and maintain a* certain common gam- 
ing-room in the house of one J. N. there situate ; and in the said 
coinraon gnining-room, etc., etc., as in the Inst count, only substituting 
“ garning-rooin ’’ /or “ gaming-house.*^ This precedent was holden 
good in R. v. Rogier, 2 7).^ R. 431 ; I B.Sf C. 272. In R. v. Taylor, 
3 B. C. 502, Ilolroyd, J., said that, in his opinion, it would be suffi- 
cient merely to have alleged that the defendant kept a coinmon gaming- 
house. 

Fine or imprisonment, or both, and, hj 3 G. 4, c. 114 (ante, p. 730), 
hard labour. The indictment shall not be removed by certiorari, 25 G. 
2, c. 30, s. 10 ; unless on the part of the crown, R. v. Davies, 5 T. R. 
726 ; and it shall he determined at the same sessions or assizes at whick 
it is preferred, unless the court, upon cause shown, think proper to ad- 
journ the same. 2o G. 2, c. 30, s. 10. 

Evidence. 

Prove that the house in question, or a room or rooms in it, were 
used for the purpose mentioned in the indictment. See 5 T. II. 338. 
As to the evidence sufficient for this purpose, see 8^0 Viet, c, 109, 
s. 2, and 17 18 Viet. c. 38, s. 2 (arite, pp. 770, 771). Prove that 

the defendant “ acted or behaved as master or mistress, or as the 
person having llie care, government, or management** of tlie house or 
room in qiiesrion ; which is sufficient evidence that the house or room 
was kept by the defendant. 25 G. 2, c, 36, s. 8. And, lastly, prove 
the house to be situate within the parish meutioned in the indictment. 
(See ante, p. 179.) 

Keejjiiig and maintaining a common gaming-house for lucre and 
gain, and causing and procuring idle and disorderly persons to come 
there to play at Rouge et noir, and permitting such persons to play 
there at such n game for money^ is an indictable offence at common 
law. R. V. Rogier, supra. 

After an indictment has been preferred by a private prosecutor, the 
court w'ill allow any other person to go on with it, even against the 
consent of the prosecutor. R. v. Wood, 3 B. ^ Adol. 057. 
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?fUISANCES TO HIGHWAYS. 


Statutes, 

^ Q W. 4, c. 50, 8, 95 — Mode of proceeding if Obligation to 
Repair is dl^puted,^—l{\ on the hearing of any summons respecting 
the repair of any highway {see s. 94), the duty or obligation of such 
repairs is den?ed by the surveyor on behalf ol the inhabitants of the 

f iarish, or by any other party charged therewith, it shall then be 
awful for such justices, and they are hereby required, to direct a bill 
of indictment to be preferred, and the necessary witnesses in support 
thereof to be subpoeried, at the next assizes to be holden in and for 
the said county, or at, the next general quarter sessions of tbe.pt^ace 
for the county, riding, division, or place wherein such highway shall 
be, against the inhabitants of the parish, or the party to be named in 
such order, for suffering and permitting the said highway to be out 
of repair ; and the costs of such prosecution shall be directed by the 
judge of the assize before whom the said indictment is tried, or by 
the justices at such quarter sessions, to be paid out of the rate made 
and levied in pursuance of this act, in the parish in which such high- 
way shall be situate : provided nevertheless, that it shall be lawful 
for the jnirty against whom such indictment shall be so preferred at 
the quarter sessions as aforesaid, to remove such indictment by cer- 
tiorari or otherwiac into his Majesty's Court of King's llench. 

Sect. 90 — Levying and Application of ]— No fine, issue, 

penalty, or forfeiture for not repairing the highways, or not appear- 
ing to any indictment for not repairing the same, shall hereafter be 
returned into the Court of Exchequer, or other court, but shall be 
levied by and paid into the hands of such person or persons residing 
in or near the parish, township, or place, where the road shall lie, as 
the justices or court imposing such lines, issues, penalties, or for- 
feitures, shall order and direct, to be applied towards the repair and 
amendment of such highway : and the person or persons so ordered 
to receive such fine, shall and is hereby required to receive, apply, 
and account for the same, according to the direction of such court, or 
in default thereof shall forleit double the sum received; and if any 
fine, issue, penalty, or forfeiture, to be imposed on any such parish, 
township, or place, for not repairing the highway, or not appearing 
as aforesaid, shall hereafter be levicid on any inhabitant of such parish, 
township, or place, then such inhabitant shall and may make his 
complaint to the justices at a special sessions for the highways; and 
the said justices are hereby empowered and authorized, by warrant 
under their hands, to make an order on the surveyor of the parish 
for the payment of the same, out of the money receivable by him for 
the highway rate, and shall within two months next after service of 
the said order on him pay unto such inhabitant the money therein 
mentioned. 

Sect. 98— Cosfs.] — It shall and may be lawful for the court before 
whom any indictment shall be preferred fof not repairing highways 
to award costs to the prosecutor, to be paid by the person so in- 
dicted, if it shall appear to the said court that the defence made to 
such indictment or presentment was frivolous or vexatious. 
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Sect, 99 — Proceeding hy Presentment abolished,'] — From and after 
the cuinnienceinerit of this act, it shall not be lawful to take or corn- 
meiice any legal proceeding, by presentment, against the inhabitants 
of any parish or other person, on account of any highway or turnpike 
road being out of repair. {See P, v. St, Mawgan in Meneage^ 8 Ad, 
^ Ell, 496 ; 3 Nev, ^ P, 502 : Peg, v. Dentony 18 Q. B, 761.) 

Sect, Competency of No person shall be deemed 

incompetent to give evidence or be disqualified from giving testimony 
or evidence in any action, suit, or prosecutibn, or other legal pro- 
ceedings to he brought or had in any court of law or equity, or 
before any justice or justices of the peffce, under or by virtue of 
this act, by reason of being an inhabitant of the parish in wliich any 
odence shall be committed, or of being a treasurer, clerk, surveyor, 
district surveyor, assistant surveyor, collector, or other officer ap- 
pointed by virtue of this act, nor shall such testimony or evidence for 
any of the reasons aforesaid, be rejected, or liable to be questioned or 
set aside. {See now 6 7 Viet, c, 85, and 14 15 Viet, c, 99, s. 2, 

ante, p, 234.) 

Sect. 107 — No rate nor any proceeding to be had 
touching the conviction of any offender against this act, or any order 
made, or any other matter or thing done or transacted in or relative 
to the execution of this act, shall be vacated for want of form, or be 
removed or removable (except as herein mentioned— t. e, in case of 
appeal, where the sessions grant a case, s. 108) by certiorari, or any 
other writ or process whatever, into any of his Mujesty^s courts of 
record at Westminster* 

3 G. 4, c, 120, s. l\0—Fine for Non-repair of Turnpike Poad ,] — 
When the inhabitants of any parish, township, or place shall be 
indicted {or presented) for not repairing any highway, being a turn- 
pike road, and the court before whom such indictment {or present- 
ment) bliall be preferred shall impose a fine for the repair of such 
road, such fine shall be apportioned, together with the costs and 
cliarges attending tlje same, between the inhabitants of such parish, 
township, or jiluce, and the trustees or commissioners of such turpike 
road, in such inanuer as to the said court, upon consideration of the 
circunistunces of the case, shall seem just; and it shall and may be 
lawful for such court to order the treasurer of such turnpike road to 
j)uy the sum so proportioned for such turnpike road out of the money 
then in his hands, or next to he received hy him, in case it shall 
appear to such court, from the circumstances of such turnpike debts 
and revenues, that the same may be paid without endangering the 
securities of the creditors who have advanced their money upon the 
credit of the tolls to be raised thereupon, which orders shall be binding 
upon such treasurer, and he is hereby authorized and required to obey 
the same. 


Indictment for Obstructing a Common Highway, 

Commencement as ante, p. 767]-“and on divers other days and times 
between that day and the day of the taking of this inquisition, in a 

certain street called Thames- street, situate in the parish of , in 

the city of London, being the Queen’s common highway, used for all 
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the liege subjects of our lady the Queen, with their horses, coaches, 
carts, and carriages, to go, return, pass, repass, ride, and labour, at 
their free will and pleasure, unlawfully and injuriously did [put and 
place three empty drays, and did then and on the said other days and 
times there unlawfully and injuriously permit and suffer the said empty 
drays respectively to be and remain in and upon the Queen’s common 
highway aforesaid for the space of several hours, to wit, for the space 
of five hours on each of the said days]: whereby the Queen’s com- 
mon highway aforesaid, then and on the said other days and times, 
for and during all the time aforesaid on each of the said days respec- 
tively, w'as obstructed and ^aitened, so that the liege subjects of our 
said lady the Queen could not then and on the said other days and 
times, go, return, pass, repass, ride, and labour with their horses, 
coaches, carts, and other carriages, in, through, and along the Queen’s 
coniiiion highway aforesaid, as they ought and were wont and accus- 
tomed to do: to the great damage and common nuisance of all her 
Majesty’s liege subjects going, returning, passing, repussing, riding, 
and labouring in, through, and along the Queen’s common liighway 
aforesaid ; to the evil exain]>le of all others in the like case offending, 
and against the peace of our lady the Queen, her crown and dignity. 
See jrrecedentu of ohstriietwg a highioay by continuing a hedge across 
C. C. C. 307 ; % erecting a gate across /7, 6 Went. 4*01, 405 : Jdeg. v. 
Hot fields 1 C. Mar. 151 ; — by building or continuing a building upon 
it^ 4 Went. 181, 191 ; 1 Ad. ^ Ell. 82*2; — by placing carts upon it 
for the sale of vcgeiahles, C. C. 6’. 305; by laying sod upon i7, C, C. C. 
303; — />y laying rubbish upon ity C. C. C. 315; by digging holes in 
it^ C. C. C. 303, 314 digging a Jwrseyond ami erecting a cistern 
m it., C. C, C. 304 ; -- hy stopping a watercourse ct^id thereby (werjlowing 
the higlncoy, C, C. C. 370 ; by digging trenches in order to lay down 
pipes for the supply of gas from mains to private houses, Reg. v. Long~ 
ton Gas Co,, 29 L, M. C, 1 18 ; — hy exhibiting effigies at a window, 
and thereby attracting a crated, R. v. Carlile, (> C. ^ P. 037. 

Fine or imprisonment, or both. Nuisance, as far as relates to flight 
ways, is of two hinds : positive. Ivy obstruction ; and negative, by want 
of reparation. The latter we .shall considei' presently. 

The trial of an imVictm* ntfor obstructing a highway will not he post- 
poned until after the trial of an action hy the prosecutor against the 
defendant in respect of the same obstruction. Reg. v. Bowles, 2 F, 

P. 371. 

Evidence, 

Prove the way in question to be a common highway. {See post, p. 
781.) Prove the obstruction, as stated in the indictment; and prove 
that it was productive of inconvenience to persons passing through 
the street, either iu carriages or on foot. Where a waggoner occu- 
pied one side of a public street in a city, before his warehouses, in 
loading and unloading his waggons, for several hours at a time, both 
day and night, and having one waggon at least usually standing be- 
fore his wandiouses, so tiiat no carriages could pass on that side of 
the street, and sometimes even foot-passengers were incommoded by 
cumbrous goods lying upon the ground ready for loading ; this was 
liolden to be a public nuisance, mthough it appeared that there was 
room for two carriages to pass on the opposite side of the street. R, 
y. Russell, 6 East, 427 ; and see R, v. Cross, 8 Camp. 227. 

Where a statute enacted, that the erection of a building within 
certain limits should be deemed a ‘^common nuisance,” and also gave 
a summary remedy, by proceedings before magistrates, it was held 
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that the offender mi^ht be indicted for the nuisance. v. Gregory^ 
b B, Ad, 555. (See ante, p. 2 ; and Reg, v. Charlesworth, 16 Q. 
B, 1012.) 


Indictment for Obstructing the Navigation of a Public River, 

Gloucester, to wit: — The jurors for our lady the Queen upon their 
oath present, that the river Severn, that is to say, a certain part of 
the said river lying and being in the county of Gloucester, is, and 
from the time whereof the memory of man is not to the contrary, hath 
been, an ancient river, and the Queen’s ancient and common highway 
for all the liege subjects of our lady the Queen and her predecessors, 
with their ships, barges, lighters, boats, wherries, and other vessels, 
to navigate, sail, row', pass, repass, and labour, at their free will and 
pleasure, without any impediment or obstruction w'lmtsoever. And 
the jurors aforesaid, upon their oath aforesaid, do further ])rcsent, that 

J. S., on the first day of June, in the year of oiir Lord , at the 

jiarish of , in the county aforesaid, unlawfully, wilfully, and in- 

juriously did [erect, fix, put, place, and set in tlie said river and 
Queen’s ancient and common highway, near a certain place called 
Guy’s Shari, a certain snare, trap, iiiuchine, and engine commonly 
called Putts, for the taking and catching of fish, and composed of 
wood, w'ooden stakes, and twigs ; and that lie the said J. S., on the 
said first day of June, in the year last aforesaid, and on divers other 
days and times between that day and the day of the taking this in- 
quisition, at the parish aforesaid, in the county aforesaid, in the said 
river and (iucen’s ancient and common highway there, the said snare, 
trap, machine and engine, called Putts, unlawfully, wilfully, and in- 
juriously did continue, and still doth continue, so erected, fixed, put, 
jdaced, and set in the said fiver and Queen’s ancient and common 
highway as aforesaid] ; by means whereof the navigation and free 
passage of, in, through, along, and upon the said river Severn, and the 
Queen’s anciimt and common highway, on the day and year aforesaid, 
and on the said other days and times, hath been, and still is, greatly 
straitened, obstructed, and confined, so that the liege subjects of our 
said lady the Queen, navigating, sailing, rowing, [»assing, repassing, 
and labouring with their ships, barges, lighters, boats, wherries, ami 
other vessels, in, through, along, and upon the said river and (Queen’s 
ancient and coiiiinon highway tiiere, on the same day and year afore- 
said, and on the said other days and times, could not, nor yet can go, 
navigate, sail, row, pass, repass, and labour with their ships, barges, 
lighters, boats, wherries, and other vessels^ upon and about their law- 
ful and uec(;ssary affairs and occasions, in, tlirongh, along, and upon 
the said river and Queen’s ancient and common highway there, in so 
free and uninterrupted a manner as of right they ought, and before 
have been used and accustomed to do ; to the great damage and 
common nuisance of all the liege subjects of our said ladv the Queen, 
navigating, sailing, rowing, passing, repassing, and labouring with 
their ships, barges, lighters, bouts, wherries, and other vessels, in, 
through, along, and upon the said river Severn, and (Queen’s ancient 
and common highway there, to the great obstruction to the trade and 
navigation of and upon the said river, to the evil example of all 
others in the like case offending, and against the peace of our lady the 
Queen, her crown and dignity. 

Fine or imprisonment, or both. Also, to divert a part of a public 
river, whereby the current of it is weakened, andrendered incapable of 

LL 5 



778 


Common Nuisance. 


carrying vessels of the same burthen as it could hrfore, is a common 
nuisance. 1 Hawk. c. 75, «. 1 1. But if a ship or other vessel sink by 
accident in a river^ although it obstruct the navigation^ yet the owner 
is not indictable as for a nuisance^ for not removing it. R. v. WattSf 
2 Esp. 675. See R. v. Russell and otherSy Q D. ^ R. 566 ; 6 J5. ^ 
C. 566 ; R. v. Wardy 4 Ad. ^ Ell. 384 ; 6 Nev. ^ Jif . 38 ; R. v. 
Tindally 1 Nev. 4* -P. 719 ; 6 Ad. ^ Ell. 143 ; JR. v. Morris, \ B. ^ 
Ad. 441 ; Reg. v. Randall, C. ^ Mar. 496 (ante, p. 770). 

Evidence. 

Prove that the river in question is public and navigable (see Reg. v. 
JSetts, 10 Q. B. 1023) in that part of it which was obstructed; and 
])rove the obstruction stated in the indictment, in the same manner as 
under the last precedent. Upon the trial of an indictment for a nuis- 
ance in a navigable river, by erecting staiths therein, for loading ships 
with coals, the jury were directed to acquit the defendant, if they 
thought the abridgement of the right of passage occasioned by these 
staiths was for a public purpose, and occasioned a public benefit \ and 
if the erections were in a reasonable situation, and a reasonable space 
was left for the passage of vessels on the river; and tl>e judge pointed 
out to the jury that, by reason of the staiths, the coals were supplied 
better and at a cheaper rate than they otherwise could be, which was 
a public benefit ; and it was holden that this direction was right. 
R. V. Russell., supra; Lord. Tenterden, C. J., dissentiente. But see 
R. v. Wardy supra, and the other cases cited, ante, p. 770. 

The building of a bridge, or of a wall or embankment, partly in 
the bed of a navigable river, does not necessarily constitute a nuis- 
ance; the question whether in fact it is so or not in the particular 
instance is for a jury; and where the verdict of a jury negatives 
any actual obstruction, that is in effect an acquittal. Reg. v. Betts, 
10 y. B. 1022 ; sec Reg. v. Charlesworth, Id. 1012. Where the judge 
at the trial asked the jury whether they thought the erection would 
be a material nuisance in which cose they were to find a verdict 
of guilty : but told them that if they thought the “ nuisance^^ w'as so 
slight, uncertain and rare, that the defendant ought not to be made 
criminally liable for it, they should acquit him ; and the jury saying 
that they considered the erection, “ although a nuisance, was not suf- 
ficiently so to render the defendant crimiimlly liable,” he directed an 
acipiittul : the court held that the charge was to be understood as 
meaning, not that a party may legally commit a small nuisance, 
hut that an obstruction might be so insigniHcant as not to con- 
stitute a nuisance ; and that the jury must be undei*stood as finding 
tiiat the obstruction in question was so insignificant ; and so that 
there was not a misdirection which would warrant a new trial. 
Reg. V. Russelly 3 E. 6^' B. 942 ; see the judgment in R. v, Tindall, 
QA.^ Ell. 152. 


Indictment against a Parish for not repairing a Highway. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that, from the time whereof the memory of man is not 
to the contrary, there w'as and yet is a certain common and ancient 
Queen’s highway, leading from the town of Hatfield, in the county of 
llertford, towards and unto the city of London, used by and for all 
the liege subjects of our lady the Queen and her predecessors, with 
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their horses, coaches, carts, and other carriages, to go, return, pass, 
repass, ride and labour at their free will and pleasure ; and that a 
certain part of the said common and ancient Queen’s highway called 
— — - lane, situate in the parish of Fryern Barnet, in the county of 

Middlesex, extending from a certain field there called , unto a 

certain bridge called bridge, containing in length forty yards, 

and in breadth eight yards, on the first day of June, in the year of 
our Lord — and continually afterwards until the day of the taking 
of this inquisition, at the parish aforesaid, in the county last afore- 
said, was and is yet very ruinous, miry, deep, broken, and in great 
decay, for want of due reparation and amendment of the same, so 
tliat the lieffe subjects of our said lady the Queen, during the time 
last aforesaid, could not go, return, pass, repass, ride and l^our with 
their horses, coaches, carts and other carriages, in, through, and along 
tile Queen’s common highway aforesaid, as they ought and were wont 
and accustomed to do, without great danger of their lives, and the 
loss of their goods ; to the great damage and common nuisance of all 
her Majesty’s liege subjects, going, returning, passing, repassing, 
riding and labouring, in, through and along the Queen’s common 
highway aforesaid ; to the evil example of all others in the like 
case offending, and against the peace of our lady the Queen, her 
crown and dignity And that the inhabitants of the said parish of 
Fryern Barnet, in the said county of Middlesex, the common highway 
as aforesaid, so as aforesaid being in decay, ought to repair and 
amend, when and so often as it should or shall be necessary. 

If there he other ports of the highway out of repair , within the same 
pamsh, insert other counts specif yinq thenty an indictment against a 
parish for not repairing a horse and footway is the same as the ahove^ 
only substitutingfor the word** highway,” the words, ** pack and prime 
away,” and for the words “with their horses, coaches, carts,” e/c., in 
the commencement j substituting the words ** on horseback and on foot, 
to go, return, pass, repass, ride, labour, and drive their cattle at their 
free W'ill and j)Ieasure ;” and for the words “with their liorses, coaches, 
carts, and other carriages,” near the end of the count substituting the 
words “ with their hor^e8 and cattle.” The indictment usually states 
the highway to have been so innnemoriaVy , but this is unnecessary ; it 
is sufficient to allege that it is a Common public highway ^ without show^ 
ing how it became so ; Aspinall\. Brown, 3 T. if. 265 : Beg. v. Tur- 
iheston, 10 Q. B. 109; and it is prudent to plead it thus, particularly 
where it is not an ancient way. So, although usual, it is unnecessary to 
show the termini of the ivay ; 2 Saund. 158 c : if. v. Haddock^ Andr. 
145 ; if. V. St. \\ eonard' s, 6 C. ^ P. 582 ; yet perhaps it is sajer to do 
so. 1 Hawk, c. 70, ss, 86, 87. But if stated, they must he stated cor^ 
rectly,for a variance between the indictment and evidence in this respect 
would he fatal, unless amended. H. v. Great Canfield, 0 Esp. 130 ; 
if. V. St. Weonard^s, supra. If the highway be described as leading 
from the township of A. unto the town of B., the termini A, and B. are 
excluded; and therefore, if the offence was committed in (he township of 
A., the defendant must be acquitted. Beg. v. Botfield, C. ^ Mar. 157. 
Where a public footway led from A. to the gate of a churchyard, and 
communicated through that gate by a public path which in one part of 
it formed an acute angle with the church, it was held that it might be 
described as a footway leading from A. towards and unto the c\urch. 
if. V. Marchioness of Downstiire, 4 Ad. ^ EU. 232; 5 Nev. ^ M. 662. 
Where the highway was deserdied as leading from the village of T. to 
the village of £., and the evidence was that it led from the village of T. 
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into a turnpike road from A, to B., and then, (f ter passing along it for 
same distance, branched off to the village of E., it was held well de~ 
scribed, Reg, v. Turweston, 16 Q, B, 109. Where the indictment 
stated the way to be a carriage-way leading from the town of A, ^ in the 
county of B., towards and unto the village of E. in the same county, and 
the part charged to he out of repair wasaportion of a lane called F. lane, 
and it appeared in evidence that, to go from the town of A, to the village 
ofE, with a caniage, a person must go four miles along the C, turnpike 
road, then all along F, lane, and then cross the W. turnpike road, and 
for a short distance go along a road which goes from the W. turnpike 
road to the, village, <f E. : it was held that the. road was not misde- 
scribed. Reg.v, Steventon,\ C.^K.bb. Where ayi indictment charged 
the, obstruction of a footway from A, to C., and it appeared that the 
way was a carriage-way from A, to B., and a footway from B, to C,, 
the obstruction being between B. and C., this was held, if a misdescrip- 
tion, amendable under 14^15 Viet, c, 100, s. 1 ; Reg. v. Sturge, 6 E.^ 
B. 734. The indictment, however, must show with certainty the part of 
the road which is out of repair, how many yards in length, how many 
in breadth, etc, 1 Hawk, c. 16, ss, 88, 89 ; but see 2 Sound. 158 ; 

and that it is tmthin the, parish; see Cowp, 111 ; 3 T. R. 509; 7 
(y. 413 ; Z?. V Upton, 0 C, ^ P. 133 ; and if the parish be situate, part 
in one county and part in another, the mdictment must he against the 
whole parish, although the road out of repair were in a part of the 
parish tying in one county only ; R.y. Clifton, 5 T. R. 498 ; see 4 Burr. 
2507, cont. ; hut the venue must nerei'theless bclaidin the county where 
that part of the road out of repair was situate. Where tioo parishes 
are separated, by a 7'iver, the iiK'dium filum aqii.T is the presumptive 
boundary between them. R.y, Landulph, 1 M. Rob. Where a 
public wuy crosses the bed of a river, which washes over it at every 
tide, and leaves a deposit of mud, the, paiHsh is not bound to make it 
good. Id, 

Fine. to the levying and application of such fine, .we 5^0 
W. 4, c. 50, .s, 90 (ante, p. 774) ; 1 Salk. 358 ; 12 East, 500 ; 24 Z. J., 
Q. B. 223 , and 3 G. 4, c. 120, s. 1 10 (ante, p. 775). As to the costs, 
see 5 ^ 0 W. 4, c. 50, ss. 95, 98 (ante, p.774). Where, the obligation 
to repair being disputed, an indictment is directed undet' s. 95, and the 
defendants are convicted, the prosecutor is entitled as matter of right to 
an order for costs under that section. Reg. v. Yarkhill, 9 C. P, 218 ; 
or where, the defendants plead, and the jury find, that another person is 
liable to repair rutione teiiura?; Reg. v. Justices of Surrey, 21 Z. J., 
AT. C. 195; but not where the defendants are acquitted on the ground 
of the road indicted not haxnng been proved to be a highway ; Reg. v. 
Che.dworth, 9 C. iS’ P. ‘285 ; Reg. v. Paul, 2 AI. Rob. 307 ; Reg, v. 
lleanor, 0 Q. B. 745 ; see. Reg. v. Bonmholland, 2 Aeiv Sess. Ca. 177 ; 
or to be the highway .wt out in the order of justices ; Reg. v. Fifehead, 
3 Co.c, Cr. L. Cases, 59 ; nor xvhere the defendants plead guilty ; Reg. 
V. Linton, 1 Russ, 374 ; Reg. v. Aston Ingham, Id. («) ; Reg. v. Vow- 
church, 2 C. ^ K. 393 ; lieg. y. Stainfiall, I F. ^ F. 363 ; Reg. v. 
Langley, F. ^ F. \76. It has been ruled that on the trial of an 
indictment jwejerred under sect. 95, the judge had no power to award 
costs for a frivolous defence under sect. 98 : the power being, as it wa,s 
said, limited to the court at which the prosecution was originally pre- 
ferred; Reg. V. Preston, 2 Al. ^ Rob, 137 ; but this seems not to be 
maintainable ; see R, v. Upper Papivorth, 2 413 ; Reg. v. Pem- 

hridge, 6 G. ^ D. 5. And a judge who tries, at Nisi Prius, an indict- 
ment preferred under sect, 95, and removed by certiorari, hcLS the power 
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to award costs under that section ; Seg. v. Great Broughton, 2 M, ^ 
Boh, 444 ; and where it was not preferred under sect, 95, he has the 
same power under sect, 98 ; Beg, v. Pembridge^ supra : oveiruling pre^ 
vious cases to the contrarg ; Beg. v. Paul^ supra : Beg v. Ghallicombe^ 
2 M, ^ Bob. 311. The Court of Queen's Bench has the like power ; 
Beg. V. Preston, 7 Dowl. 93. The amount of the costs, where ordered 
hji the judge of assize to he paid under sect, 95, must be ascertained by 
the clerk of assize. Beg. v. Clark, 5 Q. B. 887 ; but where the indict- 
ment has been removed by certiorari into the Court of Queen's Bench 
{either at the instance of prosecutor or defendant), the proper mode of 
proceeding is Inj a side bar rule, and taxation of the costs Iry the proper 
officer of that court. Beg. v. Eardisland, 3 B. ^ B. 9G0. The order 
need not name the amount of the costs. Id, 

It has been holden that the Oiith section {in directing payment of the 
costs out of the rate, made and levied in pursuance of the act in the 
jnirish in which the highway is situate) e,vtends not only to rates made 
or levied at the time of the judge's order for payrne?it, but to the high- 
teny rate in general; and that if there be not sufficient funds in the 
hands of the surveyors at that time, they must make a rate for the pur- 
pose, And the order hinds, not only the surveyors in office at the time, but 
iheir successors, until the costs be paid. Beg. v. Eyton, 3 E. 6^ B. 300. 

On the hearing of a summons under s, 94, if the obligation to repair 
he denied by the parish, the special sessions has no authority to impure 
into the matter at all, but are bound, under s. 95, to direct an indict- 
ment to he preferred. Beg, v. Arnould, 8 E. tV B. 550. But this is mly 
v'here it is admitted to he a highway, and to be out of repair, Ex parte 
Bartlett, 30 L. J., M, C. 05. 

The costs provided for by sect. 95 are not within any (f the words of 
sect, 103, and then fore cannot he recovered by distress, under the 
j)roceedings directed by that section ; but a mandamus will issue to 
compel the taking of the proper steps. Beg, v. Arnould, supra. 

An indictment for non-repair of a highway, preferred and found at 
the assizes, in pursuanee of an order of justices, made under sect. 95, 
may be removed by certiorari into the Court of Queen's Bench, not- 
withstanding sect. 107. Beg. v. Sandon, 3 E. B, 540, 

General Issue. 

And J. S. and J. N., two of tlic inhabitants of the said parish of 
Fryern Barnet, by A. B. tlieir attorney, for thernselves and the rest of 
the inhabitants of tljo said j)arisli, come into court here, and having 
lieard the said indictment read, say, they are not ^juilty of the said 
j)remises in tlu^ said indictment above specified and charged upon 
tiiem; and of this they put themselves upon the country, etc. {See 
ante, p. I'll ) • 

Evidence for the Prosecution, under the General Issue. 

1. The prosecutor must prove that the road or street in question is 
a public higliway, that is to say, a way open and common to all per- 
sons. 1 Hawk. c. 70, s. 1; .see 8 T. B. 034; 11 East, 370, w. ; 

5 Taunt. 125; 1 Camp. 200; 4 Camp. 10; 4 B. Aid. 447; 1 B. ^ 
Ad. 32; 2 M. Bob. 307. And if the termini be set out in the 
indictment, they must be proved as laid. B. v. Great Canfield,' B. v. 
St. Weonards {ante, p. 779). A road or street may in law be a public 
highway^ tliough it be not a thoroughfare; it is a question of fact for 
the jury in each case whether it is so or not. Bateman v. Bluck, 18 
Q. B. 870. A road dedicated to and used by the public becomes 
(subject to the provisions of the 5 ^ 6 W. 4, c. 50, s. 23) a highway 
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'which the parish must repair, although neither such dedication nor 
such use have been adopted or acquiesced in by the parish. R, v. 
Leake^ b B. 6c Ad, 409 ; 2 Nev. ^ M, 583 ; see Roberts v. Hunt^ 

Q. jS. 17 : Reg, v. Lordsmere^ 16 Q. B, 689. And public user of a 
road for many years is evidence from, which the jury may infer a 
dedication, though it may not be clear in whom the ownership of the 
soil is vested. Req. v. East Mark, 11 Q, B, 877 ; see Poole v. Hus- 
kissouj ll M, ^ W, 827 : Reg, v. Petrie, 4^ E, ^ B, 737. A public 
user, even for less than twenty years, may be sufficient evidence for 
tliis purpose, if* clearly showm to have been acquiesced in by the 
owner of the soil. Reg, v. Chorley, 12 Q. B, 515. The stat. 5^6 
W, 4, c, 50, does not apply retrospectively to roads completely public 
by dedication before the act, but only to roads then made, and in 
progress of dedication. Reg, v. West Mark, 2 M, ^ Rob, 305. 
where a road has been dedicated to the public, but the conditions 
have not yet been fulfilled which, under the 23rd section of that act, 
make it repairable by the parish, tlie owner of the soil is not liable to 
its repair. Reg, v. Wilson, 18 Q, B, 348 ; see Roberts v. Hunt, 15 
Q. B, 17. A road newly formed, or continued, under an award made 
under an Inclosure Act, is not repairable by the parish until it has been 
declared by justices in special sessions to be fully and sufficiently 
tormed, completed and repaired, under 41 O. 3, c, 109, s, 9. Reg, v. 
Hatfield^ 4 Ad. ^ E. 150 ; even though the parish had in fact repaired 
it before and after the award, which was made eighteen years ago. 
Req. v. East llagbourne, 1 Bell, C, C, 136. 

I'here cannot in point of law be a dedication to a part of the public, 
but it seems that there muy be a dedication partial us to the me of the 
road by the whole public; e.g., that it shall be used on foot only ; or 
for all purposes except carrying coals; or that it shall continue subject 
to such use of portions of it as the occupiers of adjoining houses liad 
been accustomed to make. See Marquis of Sta fford v. Coyne, 7 B. 
6’ C. 257 : Le A eve v. Vf.stry of Mile End Old Town, 8 E. ^ B, 
1054; Alorant v. Chamberlin, 6 H, ^ iV. 541. 

A parish cannot be convicted for not rebuilding a sea-wall washed 
away by the sea, over the top of which the alleged highway used to 
puss. Reg, V. Paul, 2 M, Rob. 307. So, where part of a highway 
had, at the time when the indictment was preferred, been destroyed 
by the encroachments of the sea, and the surface of tlie existing road 
w us ill good repair up to tlie point from which it had been destroyed, 
at which ])oint the road was terminated by a perpendicular cliff*, 
caused by successive encroachments; it was held thut there was no 
obligation on the ])arish to provide an available carriage-way from 
that point, in the line of the former road, down to the beach. Reg, v. 

• Hornsea, Dears. C, C. 291 ; see also Reg, v. Bamber, 5 Q. B. 279 ; 
Dav. M, 367, post, p. 788. 

The record of a former conviction of the parish, or of a former judg- 
ment against them on a presentment, for non-repair of the same roacl, 
is, where not guilty alone is pleaded, conclusive evidence against the 
defendants (in the absence of fraud or want of notice) that the high- 
way is in the parish, and that the parish was liable to repair it. R. 
V. St, Pancras, Peake, 219 ; R, v. Whitney, 7 C, ^ P, 208 ; Reg, v. 
Houghton, 1 E, ^ B, 501. And a conviction on an indictment against 
an adjoining parish, for non-repair of a piece of road in continuation 
of the way in question, was held admissible in evidence to prove that 
the way in question was a hi&:hway. Reg, v. Brightside Bierlow, 13 
Q, B, 033. 

2. He must prove that that part of the road in question which is 
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out of repair, is within the parish charged by the indictment, and any 
local description given of the part out of rejjair must be proved as laid. 
(Seeantef p, 42.) But want of certainty in such description cannot 
be taken advantage of under the general issue. R. v. Hammersmith, 

1 Stark, 357. 

3. He must prove the part of the road so described to be out of 
repair, as stated in the indictment. See 2 L, Raym, 1169. 

4. It is not necessary, however, to prove the liability of the parish 
to repair; for the law presumes that until the contrary is shown. 
And this primary liability of the parish was held not to be taken 
away even by a statute which imposed on a canal company the 
liability to repair the same highway, out of tolls granted to them for 
tliat purpose. Reg, v. Brightside Bierlow, 13 Q. B, 933. 

Evidence for the Parish, under the General Issue, 

Under the general issue, the parish may prove that the road in 
question is not a common highw'ay, or that it is in good and suiHcient 
repair, or that the part out of repair is not within the parish. 

2 Sound. 161 b, in nods: R. v. Norwich, 1 Str. 181, 182, 183. But 

they cannot prove tlie liability of particular persons, ratione tenura*, 
or the like, to repair the road in question ; that defence must be 
made the subject of a special plea, in all cases ; R. v. St. Andrew^ s, 
1 Mod. 1 12 : Anon. 1 Vent. 356 ; 1 Hawk. c. 76, 0 ; 2 Sound. 160, n. 

10, unless the parish have been relieved of tlieir liability, by a public 
statute. 3 Camp. 222 : see 1 L, Raym, 725 ; 2 T. R, 106 ; 2 il. ^ 
Aid. 179. 

“ The inhabitants of a parish are not bound to repair a way used by 
the public and repaired by the parish for twenty years if there be no 
owner who could dedicate it, and the repairs by the parisli be shown 
to have been begun and ct)n tinned under a mistaken notion of the 
liability to repair. R. v. Edmonton, 1 M. ^ Rob. 24. See R. v. 
Leake, supra. 

After verdict for the defendants for the non-repnir of a highway, 
the court in one case refused to grant a new trial on the ground of the 
improper rejection of evidence, but suspended the judgment, in order 
tiiat another indictment might lie preferred. R. v. Sutton, 5 B, ^ Ad, 
52 ; 2 Ncv, ^ M. 57. But this seems now to be settled otherwise : 
see the cases cited ante, j)- li>9. 

Plea that others, ratione tenurae, are bound to repair. 

And J. S. and J. N., two of the inhabitants of the said parish of 
Fryern Barnet, by A. B., their attorney, for tliemselves and the rest 
of the inhabitants of the said parish (excepting one A. C.) come into 
court here, and having heard the said indictment read, say, that our 
lady the Queen ought not further to prosecute the said indictment 
against the inhabitants of the parish aforesaid (excepting the said 
A. C. as aforesaid) ; because they say, that as to the said part of the 
said highway in the said indictment described to be ruinous, miry, 
deep, broken, and in great decay, the said A. C., by reason of bis 

tenure of certain lands and tenements called , lying and being 

in the said parish, ought to repair and amend the said part of the 
said highway so alleged to be ruinous, miry, deep, broken and in 
decay as aforesaid, when and so often as there should be occasion [as 
the said A. C., and all those who held the said lands and tenements 
for the time being, from the time whereof the memory of man is not 
to the contrary, hitherto were used and accustomed, and of right 
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ought to do]. And this they, the said J. S. and J. N. are ready to 
verify : wherefore they pray judgment, and that they and the rest of 
the inhabitants of tlie said parish of Fryern Barnet (excepting the 
said A. C. as aforesaid), by the court here may be dismissed and dis- 
charged from the said premises, in the said indictment above speci- 
fied. See the precedents, C. C, C. 3^2, 391 : 4 Went. 162, 171, 176, 
184 ; 6 Went, 411. It is not necessary (although usual) to allege the 
prescription as in the above precedents between the brackets ; 2 Saund. 
lo8 e, n. ^9). U is usual alsoy after stating the UabiUty to repair y 
ratio ne tenura?, to add a special traverse of the liability of the parish 
to repair ; hut this is improper y and probably demurrable, as being a 
traverse of a conclusion of law. See 1 Saimd 23, n. (0): 2 Saund. 
159 fl, n. (10). SeCy however, R. v. Ecclesfield, \ B. ^ Aid. 348. It 
may he necessary here to mention, that an individual cannot he hound 
by prescription to repair a highway, unless it be in respect of the tenure 
if his land, taking of toll or other profit. 2 Saund. 158 f n. (9). 
Nor can a parish get rid of its liability to repair, and throw the burden 
upon an individual, by reason of any agreement between the individual 
and others. 3 East, H6. It is therefore necessary, in all cases where 
the parish in which the road is situate throws the liability to repair 
upon an individual or upon another parish, etc., to state in the plea the 
consideration for such liability ; mei‘ely stating a prescription will not 
be sufficient, except in the case of a corporation sole or aggregate, who 
may be bound by a prescrij)tion or usage, without consideration: R, v. 
St. (riles, 5 M. tV Sel. 2()() ; and except, also, where the liability is thrown 
upon a district or township in the same parish, there an immemorial 
custom for the district to repair all the roads within it inay he pleaded^ 
without expressly stating any consideration for it, for the consideration 
appears sufficiently upon the face of it. R. v. Eeclesficld, 1 B. Aid. 
348 ; and R. v. \V. R. of Yorkshire, 4 Aid. 623. 

Replication. 

And hereupon N. AV. [the clerk of the peace or clerk of the arraigns^ 
will) prosecutes for our said kuly the Queen in this belialf, says, that 
by reason of un\ tiling in the said plea above pleaded in bar alleged 
oiir said lady the Queen ought not to be precluded from prosecuting 
the said iiidietineiit against the said inhuhitants of the said parish of 
I'ryern Barnet : because he says,* that the said A. C. ought not to 
repair or ainend the said ymrt of the said highway so alleged to be 
ruinous, miry, deep, broken and in decay as aforesaid, by reason of 
his said tenure, in niuniier and form us in and by the said plea is 
above supposed and alleged: and this he the said N. W. prays may 
be inquired of by the country. And the said J. S. and J. N., for 
themselves and the rest of the inhabitants of the parish of Fryern 
Burnet aforesaid, do the like. Therefore let a jury, etc., etc. 

Evidence. 

In order to suj»port this plea, tlie defendants must prove that A. C. 
is the occupier of the lands and tenements mentioned in the plea : 
for it is the occupier who is liable, wdiether he be owner or not. 
R.y, Watts, 1 Salk. 357 : R. v. Bucknell, 7 Mod. 65. Prove, also, 
either that these lands were formerly granted to be bolden by the 
service of repairing this part of the highway in question, or that 
A. C., or those who occupied the lands before him, were always used 
and accustomed to repair it, from which circumstance such a grant 
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XV ill be presumed. The liability must exist from time out of memory ; 
and therefore if it appear that the tenement in respect of which the 
liability is charged originated tvithiu time of memory, the plea wdll 
not be supported. /?. v. Ilayman^ I^foo. 4* N[» 401. Evidence of re- 
putation is admissible to prove the liability tenure ^ Beg. v. 

Sutton^ ^ A. ^ E. 516 : Beg, v. Bedfordsfnre^ i E, ^ B, 635 ; ouer- 
ruling Beg, v. Wavertree, 'Z M.^ Boh, 353: see B. v. Cotton j 3 Camp. 
444. Where the occupier of land is bound, ratione tenuroi^ to repair 
a highway, and the lund^is afterwards divided amon^ several occu- 
piers, each occupier is liable for the repair of the whme, and he may 
have his remedy over against the others for contribution. B. v. Buc- 

cleughj 1 Salk. 35S ; 2 Snund. 159w. (D). An indictment for the non- 
repair of a highway in parish A., alleging the liability by reason of 
the tenure of lands in A., is not supported by proof of a liability to 
repair a way extending through A. and other parishes, by reason of 
the tenure of a farm nnuh* up of lands in A. and the other parishes. 
Beg. V. Mizen, 2 M. ^ Boh. 382. 

The record of an acquittal upon a former indictment against the 
])arish with respect to the same piece of highway, is no evidence for 
the defendants; for it might have procetMlcd upon otlnT grounds tlian 
the non-liability of the parish to repair. Beg. v. St. Pancras^ Peake, 
219. So, the record of a former conviction, although conclusive 
against the parish upon the plea of not guilty, Id, ; B. v. W/hitney, 
7 C. ^ P, 208: Beg. v. IJavghfon, I E. B. 501, unless fraud or 
want of notice can be shown ; 2 Sound. lOO a, n. (10) ; yet is not, it 
should seem, evidence against them, when they plead sj)ecially that 
an individual or corporation, etc., are bound to repair. But the re- 
cord of a judgment after verdict against the parish upon such a plea 
would, it should seem, be conclusive evidence against the parish, 
upon their pleading the sty:ne plea to any subsequent indictment. 
See B, V. Eardisland, 2 Camp. 494. 

Plea that a particular Division of the Parish is hound to repair. 

And J. S. and J. N., two of the inhabitants of a certain district or 
township called A., in the said parish of Fryern Barnet, by A. B., 
their attorney for themselves and the rest of tlie inhabitants of the 
said district or township, come into co»jrt here, and having heard the 
said indictment read, say, that our lady the Queen ought not further 
to prosecute the said indictment, so far as respects the inhabitants of 
the district or township aforesaid ; because they say that the said 
parish of Fryern Barnet is, and from time whereof the memory of 
man is not to the contrary, hitherto has been, divided into three dis- 
tricts or townships called A., B. and C. ; and that the inhabitants 
respectively of the several districts or townships of A. and C. have, 
from time whereof the memory of man is not to the contrary, hitherto 
been used and accustomed to repair and amend the several and re- 
spective highways, situate and lying in their said respective districts 
or townships, independently of each otiier; and that so much of the 

said highway in the said indictment mentioned as leads from to 

, lies within the said district or township of A., and so much of 

the said highway as leads from to , lies within the said dis- 

trict or township of B., and so much of the said highway as leads 

from to , lies within the said district or township of C. {see 

B. V. Bridekirk, 1 1 East, 304) ; and that the said part of the said high- 
way in the said indictment described to be ruinous, miry, deep, broken 
and in great decay, lies in that part of the said parish of Fryern 
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Barnet called the district or township of C. ; and by reason of the 
premises aforesaid, the inhabitants of the said district or township of 
C. ought to repair and amend the part^f the said highway last afore- 
said, independently of the inhabitants of the said district or township 
of A., in the said parish ; and this they the said J. S. and J. N. are 
ready to verify ; wherefore, for themselves and the rest of the inha- 
bitants of the said district or township of A., they pvay judgment, and 
that they and the rest of the said inhabitants of the said district or 
township hy the court here may be dismissed and discharged from 
the premises in the said indictment above^ specified. See 2 Sound, 
100, n. (10). The inhabitants of B, should in this case ptead a similar 
pleUy and the inhabitants of C. should (/ think) plead the general issue. 
If the plea alleges that the particular district has been accustomed to 
repair all the roads within which otherwise would be repairable by 
the parish at large, it must show not only that the road in question is 
within the particular district^ but also that it is one which^ but for the 
custom, would be repairable by the jmrish, Ji, v. Ensirington, 6 Ad, 
^ Ell, 705 : and see It. v. Ecclesfield^ ^ B, ^ Aid. 048. It is neces^ 
sary that the prescription should be pleaded: for if judgment were given 
against the parldi^ whether after verdict on the general issue, or byde^ 
fault, it would he conclusive evidence ofterwards that the whole parish 
is bound to repair ; It. v. St, Pancras, Peake, 219: R, \, Whitney,! 
C. ^ P. 20H ; unless fraud could be shown, Id . ; or unless the defence 
in the former ease were managed by the district in lohich the road lay, 
anti the other districts had no notice of the proseentlon, in which case 
the court would give leave to the. other districts to plead the prescription 
to the subsequent indictment. R. v, Townsend, Doug. 421 ; 2 Sound, 
100 a, n. (10) ; and see 2 Camp, 494, See the precedents, C. C, C, 
092; 0 Went. 094, 410, 411 ; and see particularly the case of R, v. 
Eccksfield, 1 B. cV Aid. 048 (ante, p, 784). Where an indictment 
charged that the inhabitants of the townstiip of Bondgate in Auckland, 
Newgate in Anchland, and the borough of ' Auckland, in the parish of 
St. Andrew, Auckland, were immemorially liable to repair a highway 
in the town of Bishop A uckUind, in the parish of St. Andrew, Auck- 
land, and no consideration was laid for such liability ; the indictment 
was held had in arrest of judgment. But it was held to be no olgection 
tfuit the three townships were charged conjointly, R. v. Bishop Auck- 
land, J Ad, ^ Ell, 744. 

Replication. 

Commencement as ante, p, 78 to the asterisk, and then thus^ : — 
that the inhabitants respectively of the several districts or townships of 
A. and C. have not, from time whereof the memory of man is not to 
the contrary, hitherto been used or accustomed to repair and amend 
the several respective highways situate and lying in their said rt^spective 
districts or townships, independently of each other ; and this he the 
said N. W. prays may be inquired of by the country, etc, (See ante, 
p. 110.) Or the prosecutor may traverse the fact of the part of the 
road out of repair being within the district of U, 

Evidence, 

Prove that the districts of A. and C. have been accustomed, as far 
as aged witnesses can recollect, each to repair the highways within its 
own district. Proof of a highway extinguished, as such, sixty years 
liefore, by an inclosure act, but since used by the public, and repaired 
by the district charged, is not sufficient ^to support the indictment. 
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Peg. y Westmark^ 2 M. Rob, 306. That the way is out of repair 
is impJiedly admitted by the plea, and that the part in question lies 
within the district of C. is impiedly admitted by the above replica- 
tion. As to the effect of a record of a former conviction or acquittal 
of the parish in evidence, see antCj pp, 782, 786. 

Quare whether, on an indictment against inhabitants of a district, 
charging them with liability to r«?pair a highway out of the district, 
it is necessary to prove a specific consideration for such liability, or 
whether consideration may be inferred from the fact of repair with- 
out other evidence. Semlde^ it may. Reg. v. Denton^ IS Q. B. 761. 

As to the repair of roads and streets in towns governed by local 
improveinciit acts, incorporating the Towns Improvement Act, see 
Slater v. Mayor j etc,, of Ashton-under-Lyne^ 18 Q. B. 398. 


Indictment against an Individual for not repairing ratione 
tenurm. 

Same as the precedent^ ante^ p. 778, to the asterisky and then thus\ : 
— and that A. C., late of tlie parish of Fry era Barnet, in the county 
aforesaid, esquire, by reason of his tenure of certain lands and tene- 
ments called , lying and being in the said parish, ought to repair 

and amend that part of the highway aforesaid, so as aforesaid being 
ruinous, miry, deep, broken, and in decay, when and so often as there 
shall he occasion [us the said A. C., and all those who held the said 
lands and tenements for the time being, from time whereof the memory 
of man is not to the contrary, hitherto were used and accustomed, and 
of right ought to do, and the said A. C. still of right ouj^ht to do], 
and that the said A. C. hath not yet done the same, etc. thepre-- 
cedentSy C. C. C. 319 ; 4 Went, 190. Although usualy it is not nec€s-‘ 
sary to allege a prescript iofiy as in the above precedent between the 
crotchets. 2 Saund. 168 e, w. (0). If land adjoining a highway not 
enclosed be ofterward^s enclosed by the owner ( not being done by virtue 
of a writ of ad cjiiod damnum, or other legal proccedin(js)y he thereby 
j'enders himself liable during the continuance of the enclosure to repair 
that part of the high wag adjoining the land so enclosed; 2 Saund. 101, 
n. (12); and he may be indicted for allowing it to be out of repair y the 
indictment setting out the special matter. And these or the like consU 
derations for the liability to repair must l)€ stated hi all cases where the 
indictment is against an individualy or against anothei' parish than that 
in tvhich the road is situate ; stating a prescription alone will not be 
sufficient ; except in the case of the corporatioHy sole or aggregatCy who 
may he bound to repair by prescription or usagCy without consideration, 
R, v. St. Giles, 5 M. Sf Sel. 2(50. 

General Issue, 

And the said A. C., by A. B. his attorney, comes into court here, 
and having heard the said indictment read, says, that he is not guilty 
of the said premises in the said indictment above speciOed and 
charged upon him;, and of this he puts himself upon the country, 
etc. {See ante, p, 783.) 

Evidence, 

Prove the liability of A. C. to repair the part of the highway in 
question ratione tenures, as directed ante, p. 784. If it appear that 
the tenement in respect of which the liability is charged, originated 
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within time of legal memory, the defendant must be acquitted. /?, 
V. Hayman^ Moo, ^ 3f. 401 : see Reg^. Sheffield Canal Co., 13 Q. B, 
913 : see Reg. v. Ramsden, *27 Z. J., M, C, 296. And prove the high- 
way to be out of repair, as directed ante, p. 783. 

On the other hand, tiie defendant, under the general issue, may prove 
cither that the road is not out of repair, or that, instead of his being 
bound to repair it, Ijie parish at large, or some district of it, by pre- 
scription or custom, or some individual ratione tenuroe, is bound to 
njpair it; a special plea is not necessary in such a case. 2 Saund. 
159, n. (10). However, if he plead it specially, after pleading the 
liability of the parish, district, or person, he must conclude with a 
special traverse of his own liability. Id. 159 a, n. (10). 

An infant, whose guardian in socage is in possession of the property, 
is not such owner or occupier of the land as to be chargeable ratione 
tcnurat for the non-repair of a bridge or highway ; the guardian must 
be charged. R. v. Sutton, 3 Ad. ^ Ell. CA)7 ; 5 Nev. ^ M. 353. But 
it seems that infancy would not be exempt, if there were no other 
person against whom the performance of the repairs could be en- 
forced. Id. 

Where, on an indictment in the common form for not repairing a 
highway, alleging the defendant’s liability ratione tenures, it was 
found by a s]»ecial verdict that the defendant’s land adjoined the sea; 
tliat anciently a highway went over this land, and that the defend- 
ant’s predecessors had rejiaired it, etc.; that within living memory the 
sen had encroached, and that the ancient highway was covered by the 
sea ; that the dehmdant’s predecessors hud from time to time gradually 
removed the ancient highway as the sea encroached, and appropriated 
other parts of the estate for the site of a highway, so as to keep a 
highway along the sea-coast, and that they had always repaired such 
highway ; that the highway mentioned pi the indictment passed over 
a different part of the estab; from that formerly occupied by any part 
of the ancient road ; that the sea had, shortly before tlie finding of the 
indictment, made an encroachment and washed aw'ay part of the 
highway alleged to be out of repair, and washed away large quantities 
of the earth, so that the residue of the road was too narrow for passage, 
and was made to stand at the edge of a precipitous bank of about 
seventy feet; it was held that, on these facts, the defendant was 
entitled to judgment. Reg. v. Bamher, Dav. 4* M. 367 ; 5 Q. JK. 279. 

Where the defendant was charged with a liability to repair a high- 
way by reason of his tenure of land called Saw-pit Field, evidence of 
the conviction of a former owner and occupier of the Saw-pit Field, 
for the non-repair of the same highway (on a presentment preferred 
against him, alleging his liability to rapair it ratione tenura:, to which 
he pleaded guilty) ; together with evidence of the subsequent repair 
of the highway by tlie occupiers of the same lands, and of the sale of 
them, with public notice tliat they were subject to such liability ; 
was held suniciently to prove the liability charged : and some of the 
judges thought that the conviction was an esto]}p€l on the defendant, 
'although not pleaded. Reg. v. Dlakemtnre, 2 l)en. C. C. 410 : see R. 
V. St. Fancras, ante, p. 782 ; Hob. 206 ; 2 Z. Raym. 1051 ; 1 Salk. 
276 ; 4 Bing. N. C. 782. 

The liability to repair a highway ratione clausuroe is only on the 
occupier of the lands inclosed, and not on the owner. R. v. Ramsden, 
27 Z. M. C\ 296. 
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Indictment against a particular District of a Parish for not 

R^airing. 

Same as the precedent^ antei p, 778, to the asterish^ except that 
instead of saying^ “ situate, lying, and being in the parish of Fryern 
Barnet/^ you say, “ situate, lying, and being in a certain district or 
township called C., in the parish of Fryern Barnet, etc. ; and then 
thus ]: — and that the inhabitants of the said district or township of C., 
in the said parish of Fryern Barnet, in the county aforesaid, have, 
from time whereof the memory of man is not to tlic contrary, hitherto 
been used and accustomed to repair and amend that part o^ the high- 
way aforesaid, so as aforesaid being ruinous, miry, deep, broken, and 
in decay, when and so often as there should be occasion, and that the 
said inhabitants of the said district or township atbresaid have not yet 
done the same, etc. See the precedents^ 4 Went, 157, KiO, 178, 184, 

C. C. 320 ; and see 2 Saund. 158 f n. (0) ; R v. Kcclesfield^ 1 11 
^ Aid. 348. Whether an indictment may be sufficient ^ which only 
alleges that the defendants^ the common highway aforesaid^ so as afore-- 
said being in decay, etc., from time vliereof etc., ought to repair and 
still ought to repair, etc., quarrel see Reg. v. Tinjddyn, 21 L. J., M, (\ 
108. Or the liability of the township may be set out specially, as in 
the plea, ante, p. 785. See R. v. Netherihong, 2 B. Aid. 179 ; and 
vide infra. 

General Issue. 

And J. S. and J. N., two of the inhabitants of the said district or 
township called C., in the said parish of Fryern Barnet, by A, B., their 
attorney, for tlnunselves and tlie rest of tlie inhabitants of the said dis- 
trict or township, come into court here, and having heard the said in- 
dictment rend say, lliat they are not guilty of the said preniis(*s in 
the said indictment above sj)ecified and charged upon them: and of 
this they put themselves upon the country, etc. {See ante,p, 783.) 

Evidence. 

• Prove the liability of the township of C. to repair tlie part of the 
liighway in question, by proving that the township has been used and 
accustomed to do so heretofore. ( See ante, p. 789.) And prove the 
highway to be out of repair, as directed, ante, p. 783. 

On the other band, the defendants, under the general issue, may 
prove either that the road is in repair, or that, instead of their dis- 
trict being bound to repair it. the parish at large, or some other 
district in the parish, or some individual ratione tenurw, is bound to 
repair it: a special plea is not necessary in such a case. 2 Saund. 
150, n. (10), However, if it be pleaded specially, after pleading the 
liability of the parish, district, or person, the plea must conclude with 
a special traverse of the liability of the district indicted. Id. 150, 
a, n. (10). See the precedent, 4 Went. 161, 166 ; 6 Went. 414. If in- 
deed the indictment charge the district or township with the repair of 
all roads within it generally, in that case a special plea would be 
necessary ; for such a prescription makes the township, for all legal 
purposes, as to the repair of roads, a parish, and they must plead, 
etc., in the same manner as a parish would under the same cirenm- 
stances. R. v. Hatfield, A B. ^ Aid, 75. 
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Indictment for not repairing a Bridge, 

Middlesex, to wit:— The jurors foitour lady the Queen upon their 
oath present, that, from time whereof the memory of man is not to the 
contrary, tfiere was and yet is a certain common public stone bridge, 
commonly called I), bridge, situate and being in the several parishes 
of B, and C., in the county of M., in the Queen’s common highway 
leading from the ti)wn of II., in the county of II., towards and unto 
the city of London, used by and for all the liege subjects of our said 
lady tlio Queen and her predecessors, on foot, and with their horses, 
coaches, carts, and other carriages, to go, return, pass, repass, ride, 
and labour, at their free will and pleasure ; and that the said bridge, 

on the first day of .Tune, in the year of our Lord , and continually 

afterwards until the day of the taking of this inquisition, at the several 
parishes of B. and C. aforesaid, in the county aforesaid, was and yet 
is very ruinous, broken, dangerous, and in great decay, for want of 
upholding, maintaining, amending, and repairing the same, so that 
the liege subjects of our said lady the Queen upon and over the said 
bridge, with their horses, coaches, carts, and other carriages, could 
not, during the time last aforesaid, nor yet ctin go, return, pass, 
repass, ride, and labour, as they before used and were accustomed to 
do, and still of right ought to do, without great danger of their lives, 
and the loss of their goods ; to the great damage and common nuis- 
ance of all the liege sulqects of our said lady the (^neen, upon and 
over the said bridge going, returning, pas'^ing, repassing, riding and 
labouring ; and against the peace of our lady tlie her^rown 

and dignity : And that tin; said bridge is not within any city or town 
corporate; and that it cannot he known and proved that any hun- 
dre<l, riding, wapentake, city, borough, or parish, or any person cer- 
tain, or any body politic, ought of right to make, rebuild, repair, (»r 
atneml the said bridge ; and that the inhabitants of the whole county 
of Middlesex aforesaid ought to make, rebuild, repair, and ameiHl the 
said l)ri(lge, when and so often as it should or shall be necessary; 
according 1o the form of the statutes in such case made and provided. 
Seethe precedents^ C. C. C. ill 3; (> Went. 4‘i7. If the bridge be within 
a eiig or town corporate^ the inhabitants of such city or town corporate 
shall repair it; if within a riding^ the inhabitants of the riding shall 
repair it: but^ in all other cases, the inhabitants of the county at large 
are liable to repair it : •J-2 lien. 8, c. iy {and see 2 East, 34‘2 ; 2 M. ^ 
Sel. 513, 12(PJ ; 1 ./i Ad. *280) ; unless they can throw the burthen of 
it upon some individual, who rutione tenurie, or the inhabitants of some 
parish or district, who by immemorial custom are bound to repair it ; 
and immemorial usage alone is a sufficient ground for an indictment 
against a jmrish for not repairing a bridge. B. v. Hendon, 4 B. 
Adol. 328 ; li. v. Sutton, 3 Ad. ^ Ell. 507. See the precedents, 4 Werit. 
178, 187 ; and see 5 Burr. 2534 ; 13 East, 220 ; 1 M. ^ Sel. 435 ; 12 
East, 102 ; 10 East, 223 ; 4 B. cj' Aid. 023 ; 0 D. B. 231 ; 4 B. ^ C. 
194 ; and genei'ally Burn's J., by Chiffy, tit. '^Bridges." The Isle of 
Ely is, hy virtue of stat. 7 W. 4 1 Viet. c. 53, s. 7, a?id 0 ^.7 IT. 4, 

c. 87, within the word Biding," in (he 22 H. 8, c. 5. Beg. v. Isle of 
Ely, 19 jL. M. L\223. Where a borough, incorporated hy charter 
with a nondntromittent clause, was enlarged, under the stats. 2 ^ 3 
W. 4, c. 04, 8. 35, and 5^0 W. 4, c, 70, s. 7, by the addition of a 
parish within the same county, containing a bridge which until that 
time the county had repaired, it was held that this transfer of the new 
district did not of itself, without evidence that the borough had been 
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used to maintain any hi'idyes, render the horottgh liable to repair such 
bridge. Beg, v. New Sarum, 7 Q. jB. 941. If part of a bridge he 
within one county^ elc,^ and the other part within anothei' county * etc,, 
each county shall repair that part of the bridge which is within it, 
2 2 H, 8, c, 6, s, 8 : see B. v. Penegocs and Machynlleth, 3 D, B, 
383; 2 7i. C. KUi. Besides the bridge, the county is hound to repair 
3(K) yards of the road adjoining each end of it, 2*2 H, 8, c, 6, s, 9 ; 
and seel East, 383; 5 Taunt. 284; 14 East, 477 ; 4 ZJ. ^ Aid, 623. 
By 43 G, 3, c, »39, s. 5, no bridge thereafter to be built in any county, 
by or at the expense of any htdwidual or private person, body politic or 
corporate, shall be deemed a county bridge, unless erected in a mb^ 
stantial and commodious manner, under the direction or to the satisfac^ 
tion of the county surveyor, etc. See B, v. Derbyshire, 2 B. ^ Ad, 147 : 

B. V. Lancashire, 2 B. ^ Ad. Beg, v. Gloucestershire, C, ^ Mar, 
606. ^Yhere a county bridge, which had been washed away, was, after 
the 43 G. 3, c, 50, built wider than before, and without notice to the 
county surveyor, by the parish, partly xcith the old materials, and in the 
same line of passage over the river, it teas held that this was not a new 
bridge within the meaning of the act, and that the county was still 
liable to repair if. B. v. Devon, 6 B. Ad. 383 ; 2 Nev. tV M. 212 : 
see Beg. v. Adderlmry East, Dav, M, 324. The county are not 
compellable to widen a bridge. B. v. Devo7i, 4 B. C. (>70 \1 D.^ B, 
147. A foot-bridge, formed by three phvihs, iiineor ten feet long, and 
a hand-rail, ichieh canned a public footpath over n small stream, was 
held not to he such a bridge as the county was hound to repair. Beg, v. 
Southampton, Q. B. 1866. 

As to what is a bridge, and what a culvert, and so part (f the high- 
way, see B.\. O.rfoi'd shire, 1 B. Ad. 280 : B.v. Whitney, 7 C, J^. 
208: Beg. v. Derbyshire, 2 G. D. 07. 

The pleas and evidence are the same, iniitatis mutandis, ivith the 
pleas and evidence in the case of an indictment for not repairing a 
highway. {See ante, p. 778 et seq.) 

The costs of a frivolous defence to an indictment for non-repair of a 
county bridge, though they cannot he given under the 6 tV <> W, 4, c, 60 
{which does not apply to county bridges, see sect. 6), juay he obtained, 
on the ce rii flea te of the judge that the dtfenee was frivolous, under the 
J3 G. 3, e. 78, .S’. ()4, 7vhieh is ineorjmrated info the 43 G. 3, c. 68, s. 1, 
and for this purpose not repealed by the 6 (] W. 4, e. 60. Beg. y, 

Merionethshire, ti (1. B. 343. So, also, the provision of 13 G. 3, c. 78, 
.<f. 24, as to presentments of highways, whiek by 43 G. 3, c. 68, s. 1, is 
incorporated into that act, is not, us to bridges, repealed by 6 ^ 6 VT. 4, 

C. 60. Beg. v. Breconshire, 16 Q. B. 813. 

See a precedent of an indictment for not repairing a county gaol, 

a, c, a. 318. 


Other Cases of Indictable Nuisances. 

1. By stat. 10 ^ 11 W. 3, c. 17, s. 1, all lotteries are declared to be 
public nuisances (unless sjjecially sanctioned by act of parliament) ; 
and by reason ot* such declaration the keej)ing of a lottery is indictable, 
althonj^h the second section of the statute subjects the doing so to 
a penalty. Beg. v. Craxeshaw, 1 Bell, C. C. 303. 2. Stage-plays 
unlicensed, booths and stages for rope-dancers, nioiintebanks, and 
the like, are also public nuisances. 4 Bl. Com. 167, 168. 3. The 
making and selling of fireworks and squibs, or throwing them about 
in the street, is declared to be a common nuisance by stat. 9 ^ 10 
W. 3, c, 7. 4. A common scold is deemed a public nuisance. 4 Bl, 
Com. 109. 
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Sect. 3. 

OPEN AND NOTORIOUS LEWDNESS. 


Indictment against a Man for publicly exposing his naked person, 

Middlesex, to wit: — The jurors of oiir lady the Queen upon their 
oath present, that J. S., being a scandalous and evil-disposed person, 
atid devising, contriving, and intending the morals of divers liege 
subjects of our lady the Queen to debauch and corrupt, on the first 

day of June, in the year of our Lord on a certain public and 

common highway situate in the parish of , in the county of M., 

in the presence of divers liege subjects of our said lady the Queen 
then there being, and within sight and view of divers other liege 
subjects through and on the said highway then there passing and 
repassing, unlawfully, wickedly, and scandalously did expose to the 
view of tlM» said persons so prf‘sent, and so passing and repassing as 
aforesaid, the body and person of him the said J. S. naked and un- 
covered, for a long space of time, to wit, for the ^pace of one hour; 
to the great scandal of the said liege subjects of our said Indy the 
Queen, to the manifest corruption of their morals, in contempt of our 
said lady the Queen and her laws, to the evil example of all others 
in the like case odending, and against the peace of our lady the 
Queen, her crown and dignity. The allegation, that the%ffence was 
committed within sight and'view of dicers liege suhjeets^*^ etc,, appears 
to be necessary, *SV<? Reg, W ebb ^ 1 Den, C, C. 338 ; 2 C. ^ K, 933. 
Since 14^16 Viet, c, 100, s. (even if before) the indictment need 
not conclude in commune nocumentum. Reg, v. Ilolmesy Dears, C, C, 
207. 

Fine or imprisonment (and % 14 ^ If Viet, c, 100, s, 29, ante^ p, 
390, hard labour), or Imth, See li, v. Sedley, 10 St. Tr, App, 93 ; 
1 Sid. 108; 1 Keb. 020; and see R, v. Gallard, 1 Sess. Ca, 231 : 
R, V. Crunden, 2 Camp, 89; R, v,Js. of Newcnstle-xipon^Tyne, 1 B, 
^ Adol, 933: Reg, v. Rowed, 3 Q. B. 180; 2 G. ^ 1), 518 {ant€,p, 
021 ). 

An indecent exposure, though in a place of public resort, if visible 
only by one person, is not indictable as a common nuisance. Reg. v. 
Webb, 1 Den, C. C. 338 ; 2 C,^ K. 933 : Reg. v. cit. id. An 

omnibus is a public place sufficient to support the indictment. Reg. v. 
Holmes, supra. 

As to selling obscene prints or hooks, see ante, p. 671 ; as to keeping 
a bawdy house, see ante, pp, 770, 772. 


Sect. 4. 


GAMING. 


Statutes. 

9 Anne, c. 14, s. 5.] — If aiw person or persons whatsoever, at any 
time or times after the said nrst day of May, 1711, do or shall, by 
any fraud or shift, cosenage, circumvention, deceit, or unlawful de- 
vice, or ill-practice whatsoever, in playing at or with cards, dice, 
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or any of the games aforesaid (i. e, cards, dice, tables, or other 
games whatever), or in or by bearing a share or part in the stakes, 
wagers or adventures, or in or by betting on the sides or hands 
of such as do or shall play as aforesaid, win, obtain or acquire to him 
or themselves, or to any other or others, any sura or sums of money, 
or other valuable thing or things whatsoever, or shall, at any one 
time or sitting, win of any one or more person or persons whatsoever, 
above the sum or value of ten pounds, that then every person or 
persons so winning by such ill-practices as aforesaid, or winning ai 
any one time or sitting, above the said sum or value of ten pounds, 
and being convicted of any of the said oHences, upon an indictment 
or information to be exhibited against him or them for tliat purpose, 
shall forfeit five times the value of the sum or sums of money, or 
other thing, so won as aforesaid ; and in case of such ill-practice as 
aforesaid shall be deemed infamous, and suffer such corporal punish- 
ment as in cases of wilful perjury ; and such penalty to be recovered 
by such j)er8on or persons as shall sue for the same by such action 
as aforesaid, (liepealed iy 8 ^ 9 Viet, e, 109, s. 15, except an to 
penalties incurred on^or bejore bth March ^ 1844.) 

18 G, 2, c, 34, s, l.J— -If any person, after the commencement of 
this act, shall win or lose at play, or by betting, at any one time, the 
sum or value of ten pounds, or within the space of twenty-four 
hours, the sum or value of twenty pounds, such person shall be 
liable to be indicted for such offence within six months after it is 
committed, either before his Majesty’s justices of the King’s Bench, 
assize, gaol delivery, or grand sessions ; and being thereof legally 
convicted, shall be fined five times the value of the sum so won or 
lost: whicli fine t^after such charges as the court shall judge reason- 
able allowed to tlie prosecutors and evidence out of the sumo) shull 
go to the j)oor of the j)arish or place where such offence shall be 
committed, {liepealed by 8 9 Viet. c. !99, s. 15, except as to 

penalties incurred on or before bth March, 1844.) 

8^9 Vief. c, 1(>9, s. 17 — Cheatiny at play punishable ns ohtainhuj 
Money by false pretences.] — Every ]>erson who shall by any fraud or 
unlawful device or ill-practice in playing at or with cards, dice, 
tables, or other game, or in bearing a part in the st.ak(?s, wairers, or 
adventures, or in betting on the sides or hands of them tliut do ]>Iuy, 
or in wagering on the event of -^iiiy guine, sj)ort, pastime, or (jxereise, 
win from any other person, to himself, or any other or others, any sum 
of money or valuable thing, shall be deemed guilty of obtaining 
such mohey or valuable thing from such other person by a falst* 
])retence, with intent to cheat or defraud such person of the same, 
and being convicted thereof shall be punished accordingly. 


Indictment for Winning Money at Cards, etc., by Fraud. 

Middlesex, to wit : — The jurors of our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 

Lord , by fraud, shift, cosenage, circumvention, deceit, unlawful 

device, and ill-practice, in playing at and with cards, to wit, at a 
certain game of cards called JRouge et noir, with one J. N., unlawfully 
did win, obtain, and acquire to himself a large sum of money, to wit, 
the sum of sixty pounds, of the moneys of Um said J. N. [or certain 

W. MM 
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valuable things, to wit, one — , and one , of the goods and 

chattels of the said J. N., or being the property of the said J. N.] ; to 
the great damage of the said J. N., to the evil example of all others in 
the like case offending, against the form of the statute in such case 
made and provided, and against the peace of our lady the Queen, her 
crown and dignity. 

The defendant shall forfeit five times the value of the money or other 
thing woUf shall be deemed infamous^ and shall suffer corporal punish-- 
ment^ as in the case of penury, 9 Anne^ c. 1 4, s. 5. As to the penalty^ 
however^ it is not included in the judgment^ Imt an action must after^ 
wards he brought to recover it, R, v. Lookup^ 9 Sir, 1048. This 
section of the statute extends to cards ^ dice, tables, tennis, bowls, and 
other game or games whatsoever f* it extends not only to the winner, 
but also to persons bearing a share or part in the stakes, wagei's, or 
adventures,** or “ betting on the sides or hands of such as do play as 
aforesaid,** See the precedents, 6 Went, 383, 391. If it be doubtful 
at what game they played, add a count omitting the name of the game. 

The defendant may also he punished as for obtaining monxy Iry false 
pretences, (See ante, p, 400.) 8^9 Viet, c, 109, s. 17, See Reg, v. 
Hudson, 1 Bell, C, C, 263. In an indictment framed upon this section, 
charging that the prisoner, by fraud, in playing at cards, did win a sum 
of money with intent to cheat A,, it is not necessary to allege that the 
money won teas the property of the person defrauded, Reg. v. Moss, 
1 Dears, ^ B, C, C, 104, in which case thefoitn qfjindictment is given. 

Evidence, 

To maintain this indictment, it is necessary not only to prove that 
J. S. won of J. N. the money, etc., laid in the indictment, or some part 
of it, see R, v. Damlet/, 1 Stark. R, 359, but also to prove that it was 
Avon by fraud, shift, cosenage, circumvention, deceit, unlawful device, 
or ill-practice.'^ See R, v. Rogier, 2 ^ R. 431 ; \ B. ^ C, 272 

(ante, p, 773). A variance between the indictment and evidence as 
to the game played (if stated), would be fatal, unless amended. See 
Cooke V, Stratford, 13 M, W. 379. 


Indictment for Winning more than Ten Pounds at one Sitting, 

Commencement as in ihq last precedent ] — by playing at and with 
cards, to wit, at a certain game at cards called Rouge et noir, with one 
J. N., unlawfully did win of the said J. N., at one time and sitting, 
above the sura and value of ten pounds, that is to say, the sum of sixty 
pounds, of the moneys of the said J. N. ; to the great damage of the 
said J. N., etc., etc., as in the last precedent. 

The defendant shall forfeit five times the value of the money or other 
thing won. Q Anne, c, 14, s, 5 (ante, p, 792). Upon this statute 
however the judgment was merely quod convictus est, and an action 
must afterwards have hee^i brought for the penalty ; R. v. Lookup, 2 
Sir. 1048 ; hut by 18 G. 2, c. 34, s, 8, the court shajf set the fine of 
five times the value, etc,, which fine, after deducting from it such 
charges as the court shall deem reasonable to be allowed to the pro- 
seeuior, and for evidence, shall ao to the poor of the parish or place 
where the offence was committea. 

Evidence. 

All the prosecutor has to prove is^ that J. S. won of J. N., at one 
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sitting, a sum exceeding ten pounds, at the game specified in the 
indictment. Where two persons played at cards from Monday even- 
ing to Tuesday evening, without intermission, except an hour or two 
at dinner, etc., it was holden to be one sitting, within the meaning of 
the above statutes. Bones v. Booth, 2 W, bl. 1226. 


Sect. 6. 


OFFENCES RELATING TO GAME* 


Statute. 

0 G, 4, c. 09, s, 4 — Limitation of Proceedings?^ — The prosecution 
for every offence punishable upon summary conviction, by virtue of 
this act, shall be commenced within six calendar months after the 
commission of the offence ; and the prosecution for every offence 
punishable upon indictment, or otherwise than upon summary con- 
viction, by virtue of this act, shall be commenced within twtdvc 
calendar months after the commission of such offence. 

Sect, 8 — Conviction^ Evidence,'] — On every conviction under this 
act for the first or second offence, the convicting justices shall re- 
turn the same to the next (piarter sessions for the county, riding, 
division, city,* or place wherein such offence shall have been com- 
mitted : and the record of such conviction, or any copy thereof, 
shall be evidence in any prosecution to be instituted against the party 
thereby convicted for a seconcf or third offence: and the clerk of the 
jieace shall immediately on such return make, or cause to be made, a 
memorandum of such conviction in a register to be kept by him of 
the names and places of abode of the persons so convicted, and shall 
state whether such conviction be the first or second conviction of the 
offending parly. 

Sect, 12 — Niaht, Provided, that for the purpose of this act, 

the night shall be considered and is hereby declarea to commence 
at the expiration of the first hour after suiftet, and to conclude at the 
beginning of the last hour before sunrise. 

Sect, 13 — Game, What,] — For the purpose of this act, the word 

game^’ shall be deemed to include hares, pheasants, partridges, 
grouse, heath or moor ^me, black game, and bustards. 


TAKIN<#GA3IB AFTER TWO PREVIOUS CONVICTIONS. 


StcUutes, 

9 G. 4, c, 69, 8. ].] — Whereas an act was passed in the fifty-seventh 
year of the reign of his late M^esty King George the Third, intituled, 
“ An Act for Prevention of Persons going armed by Night for the 

H M 2 
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Destruction of Game ; and for repealing an Act made in the last 
Session of Parliament^ relative to Rogues and Vagabonds ^ and 
whereas the practice of going out by night, for the purpose of destroy- 
ing game, has nevertheless very much increased of late years, and has 
in very many instances led to the commission of murder, and of other 
grievous offences; and it is expedient to repeal the said recited act, 
an# to make more effectual provisions than now by law exist for re- 
pressing such practice : be it enacted, that the said recited act shall 
be and the same is hereby repealed, except so far as the same repeals 
any other acts ; and if uny person shall, after the passing of this act, 
by night, unlawfully take or destroy any game or rabbits in any land, 
whether open or inclosed, or shall by night unlawfully enter or be in 
any land, whether open or inclosed, with any gun, net, engine, or 
other instrument, for the purpose of taking or destroying game, such 
offender shall, upon conviction thereof before two justices of the 
peace, be committed, for the first offence to the common gaol or 
iiouse of correction, for any period not exceeding three calendar 
months, there to be kept to hard labour, and at the expiration of such 
period shall find sureties by recognizance, or in Scotland by bond 
of caution, himself in ten pounds, and two sureties of five pounds 
each, or one surety in. ten ])ounds, for his not so offending again for 
the space of one year Jiext following ; and in case of not finding such 
sureties, slmll be further imprisoned and kept to liard labour for the 
space of six calendar months, unless such sureties are sooner found ; 
and in case such person shall so offend a second time, and shall be 
thereof convicted before two justices of the peace, he shall be com- 
mitted to the common gnol or house of correction for any period not 
exceeding six calendar montlis, there to be ke])t to hard labour, and 
at the expiration of such period shall find sureties by recognizance 
or bond as aforesaid, himself in twenty, pounds, and two sureties in 
ten pounds each, or one surety in twenty pounds, for his not so 
offending again for the space of two years next following ; and in 
case of not finding such sureties, shall be further imprisoned and 
kept to hard labour for the space of one year, unless such sureties are 
sooner found ; and in case such person shall so offend a third time, 
he shall be guilty of a misdemeanor, and, being convicted thereof, 
shall he liable, at the discretion of tlie court, to be transj)orted 
beyond seas for seven years, or to be imprisoned and kept to hard 
labour in the common gaol, or lionse of correction for any term not 
exceeding two years ; and in Scotland, if any person sliall so offend 
a first, second, or third tinie, he shall be liable to be punished in like 
manner as is hereby provided in each case. 

7^8 c, 29, s. I.]--- Recites the 9 G. 4, 69, s. 1, and that the 

provisions of that act have been evaded and defeated by the destme^ 
tion^ by anned persons at nighty of game or rabbits, not upon open 
or inclosed lands, as described in the said cuct, hut upon public roads 
and highways, and other roads and paths leading through such lands, 
and a&o at the gates, outlets, and opening between ^ch lands and 
roads, highways and paths, so that not only has the destruction oj 
game anil rabbits not been prevented, but the risk of murder and other 
grievous offences contemplated by the said act has been increased, etc., 
and enacts, that from and after the passing of this act, all the pains, 
punishments, and forfeitures imposed by the said act upon persons by 
night unlawfully taking or destroying any game or rabbits in any 
land open or inclosed, as therein set forth, snail be applicable to and 
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imposed upon any pereon by night unlawfully taking or destroying 
any game or rabbits on any public road, highway, or path, or the sides 
thereof, or at the openings, outlets, or gates from any such land into 
any such public road, highway, or path in the like manner ns upon 
any land, open or inclosed; and it shall be lawful for the owner or 
occupier of any land adjoining either side of that part of such road, 
highway, or path, where the offender shall be, and the ganiekeepeiPor 
servant of such owner or occupier, and any person assisting such 
gamekeeper or servant, and for all the jicrsous authorized Tiy the 
said act to apprehend any offender against the provisions thereof, to 
seize and apprehend any person offending against the said act or this 
act ; and the said act, and all the powers, provisions, authorities, and 
jurisdictions, therein or thereby contained or given, shall be as appli- 
cable for carrying this act into execution, as if the same had been 
here specially set forth. 

20 21 VkU c. 3.] Ante^ p. 205. 


Indictment. 

Commencement as ante, p. 310, stating the two former' Convictions. ^ 
— And the jurors aforesaid, upon their oath aforesaid, do further pre- 
sent, that the said J. S,, afterwards, and after he had lieen so twice 
convicted as aforesaid, and within hvelve calendar months now last 
past, to wit, on the first day of June in the year last aforesaid, by 
night, to wit, about the hour of eleven in tlie night of the same day, 
did unlawfully take and destroy certain game an(i rabbits, to wit, one 
pheasant and two rabbits, in certain land any land whether open or 
inclosed^^) in the occu})ation of J. N., situate at the parish of B., in 
the county of M. [or, did unlawfully enter certain land in the occu- 
pation of J. N., situate, etc., and was then by night unlawfully in the 
said land with a certain gun gun^ engine, or other instrumenC'), 
for the purpose, by night as aforesaid, of therein taking and d«?stro 5 ’'- 
ing game] ; against the form of the statute in such case made and 
provided, and against the peace of our lady the Queen, her crown 
and dignity. If the offence was committed on any public road, high- 
way, or path, or the sides thereof, or at any openiwf. outlet, or gate from 
am/ land into any such road, etc., state it accordingly. 7^8 Viet, 
c. 29, s. 1. 

Where the indictment, in setting out the second of the two former 
convictions, stated that the defendant afterwards, to wit, on the ^Ith 
November, 1858, %oas duly convicted before, ^x.,for that he, within six 
calendar months next before, ^c., to wit, on the 24th November in the 
year aforesaid, in the night of the same day, at hy night unlawfully 
did enter and he in amt upon certain inclosed land in, ^c., with certain 
instruments [not stating what they were], for the jmrpose of killing, 
taking, and destroying game thereon, this being liis seconti offence, 
contrary, &c., and was then adjudged to be imprisoned for six calendar 
months, , this wcM held a sufficient statement of suxh conviction. 
Cureton v. Reg., 30 X. J., JSI, C, 149. 

Misdemeanor: penal servitude for not more than seven nor less 
' than three years, or imprisonment and hard lalmur not exceeding two 
years. 9 6. 4, c. 69, 1 ; 20 ^ 21 Viet. c. 3 (ante, p. 265). 
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Evidence. 

Prove the two former convictions by the production of the originals, 
or by examined copies, or by copies certified bv the officer having 
the custody of tlie records of the court in which the convictions 
respectively took place, pursuant to the stat. 14^ 15 Viet, c. 90, s, 13. 

antey p. Q12; and 9 G, 4, c. 60, s. 8, ante, p. 705.) Prove the 
identity of the defendant. And* prove the third offence, as stated in 
the indictment It must have been committed in the night-time, 
that is, some time between the expiration of the first hour after sunset, 
and the beginning of the last hour before sunrise ; 9 G. 4, c. 69, s, 12 ; 
but a variance between the hours stated and that proved will not be 
material. It must also appear that the offence was committed within 
twelve calendar months before the prosecution. See the evidetice 
under the next precedent. 


TURKE on MonE entering land in the night, to take 

GAME, ARMED. 


Statutes. 

9 G. 4, c. 09, .S’. 0 — Three per807is armed taking GamCy etc .'] — 
Ennct.s, that if any persons, to the number of thr(?e or more together, 
shall by night unlawfully enter or be in any land, whether open or 
inclosed, for tlie purpose of takinjv or dtistroying game or rabbits, any 
of such persons being armed with any gun, cross-bow, fire-arms, 
bludgeon, or any other offensive weapon^ each and every of such per- 
sons shall be guilty of a misdemeanor, and, being convicted thereof 
before the justices of gaol delivery, or of the court of great sessions, 
of the county or place in which the offence shall be committed, shall 
be liable, at the discretion of the court, to be transported beyond 
seas for any term not exceeding fourteen years, nor less than seven 
years, or to be im})risoiied and kept to hard labour for any term not 
exceeding three years ; and in Scotland any person so offending shall 
be liable to be punished in like manner. 

7^8 Viet, c, 29, s, 1 .] — Ante, p. 796. 

20 ^ 21 Viet. c. 3.]— p. 265. 


Indietment. 

Surrey, to wit : — The jurors for our lady thfe Queen upon their oath 
present, that J. S., W. S. and £. G., on the fii'st day of November, in 

the year of our Lord , about the hour of eleven in the night of the 

same day, being then, by night as aforesaid, respectively armed with 
guns and other ofiensive weapons any gunliros8»hrm, fire'-arms, 
hludgeon, or other offensive weaporC^'), did then together, by night as 
aforesaid, and armed as aforesaid, unlawfully enter enter or be in*^) 
certain land (*^ang land, whether open or inclosed*) in the occupation 
of J. N., situate at the parish of B., in the county of S., for the pur- 
pose therein of destroying game; against the form of the statute in 
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such case made and provided, and against the peace of our lady the 
Queen, her crown and dignity. Add a count charging that the defend* 
ants were by night as aforesaid, and armed as aforesaid, together 
unlawfully in the said land, for the purpose, etc. A count for 
assaulting a gamekeeper may also he addedj f necessary : see ajite, p, 
593 ; and B, v. Handley^ b C,Sf P, 665. 

This offence is of a local naJture^ and the indictment must describe 
the Imm by name or occupation* R, v. Ridley^ R* ^ R* 016. Jt U 
not however necessary to state both the name and the occupation of the 
land ; hut^ if both he stated^ both must be provedy and a variance will 
be fatal, R, v. Owen, 1 Mood, 0. C. 118. “A certain cover in the 
parish of Al^ teas held too general a description, R. v. Crick, 5 C, 

P, 508. The indictment need not specify whether the land was open 
inclosed, R, v. Andrews, 2 M, ^ Rob, 37. Nor is it necessary to 
name a certain close ; if the land dotcribed comprehend sevet'al closes, 
and the offence he committed on any part of such land, it is sufficient, 
Reg, V. VezzeU, 2 Den, C, C. 274; 3 C, ^ K, 150. The indictment 
must show that the entry and the arming were by night; where, there^ 
fore, an indictment stated that the defendants, on, etc., did by flight 
enter divers closes, and were then and there in the said closes armed, 
etc,, the judgment was arrested, because the word “ flight** was confined 
to the first branch of the sentence, and the words ^Hlien and there** re* 
f erred only to the any and place before stated, R. v. Davies, 10 iJ. 

C. 89 ; see Cureton v. Reg,, 30 L, J,, M, C, 149. It has been held 
that the indictment is sufficient, if it alleges that the defendants were 
together in the land by night, armed, for the purpose of destroying 
game, without a distinct averment, in the earlier part of it, that the de* 
fendants being armed did together unluufully enter, etc, R. v. Ken- 
drick, 7 C, ^ P, 184. But in a subsequent case, R, v. Wilks, Id. 812, 
Parke, B., intimated that it would be advisable to introduce such an 
averment in future; and theUhove indictment has been framed in com- 
pliance with this suggestion. 

Misdemeanor : penal servitude for not more than fourteen and not 
less than three years ; or imprisonment and hard labour not exceedbig 
three years: 9 G, 4, c. 69, s, 9; 20 df 21 Viet, c. 3 (ante, p, 265}. 
The justices at sessions have no jurisdiction of this offefice, 9 6» . 4, c* 
69, 8, 3. 

Evidence. 

Prove that the defendants, with others, to the number three or 
more, entered and were, in the night-time (that is to say, some time 
between the expiration of the first hour after sunset, and the begin- 
ning of the last hour before sunrise, 9 G, 4, c. 96, s, 12 {ante, 795),) 
in certain land in the occupation of J. N., and situate as described in 
the indictment. A variance in the local situation, occupation, or the 
name of the land, if it be stated, will be fatal, unless amended. R, 
v. Owen, 1 Mood, C. C, 118. 

Prove that they entered the land for the purpose of taking and de- 
stroying game (that is, hares, pheasants, partridges, grouse, heath or 
moor game, black game, and bustards, 9 G. 4, c. 69, s. Id (ante, 
p. 796),) or rabbits ttiere. Upon an indictment on the repealed statute, 
57 G. 3, c, 90, for Saving entered a close, etc., wdth intent then and 
there illegally to destroy game, etc., the jury found that the defendant 
was in pursuit of game, but could not say whether in the close men- 
tioned in the indictment or not; and the defendant having been con- 
victed, the judges held the conviction wrong, because the entry with 
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intent to kill was confined by the indictment to the close specified, and 
it was therefore necessary to prove the intent as to that close. JR, v. 
Barham^ 1 Mood. C, ‘C, 151 : see JR, v. Capewell, d C,^ P. 549 : R. 
V. Gainer^ 7 C. P. 231 : Fletcher* v. Calthrop, 6 Q. B, 880 ; sed 
see per Hilly J,, in Cureton v. Reg.y 30 JL. J,y M, C. 149. The 
intent is proved by circumstances from which the jury may infer it, 
as that the land was a preserve for game, or that the defendants dis- 
charged guns there, or that they actually took game or rabbits 
there, which, is the best possible evidence of the intent. All who 
are at the place, each acting his part with the common intent of 
taking game in the land mentioned in the indictment, are equally 
guilty, though some of them only are bodily on the land ; if, therefore, 
some (though less than three) enter the land described in the indict- 
ment (whether it be open land, or consist of one or more closes or in- 
closures) armed, and others be w^atching on the outside of the land to 
give an alarm if necessary, they may equally be convicted with 
those who actually enter the land, on an indictment charging them all 
with having entered the land armed : R, v. Passey ^ 7 C, ^ P. 282 : R. 
v. Lochetty Id. 300 : R. v. Andrews, 2 M. ^ Rob, 37 : Reg, v. Whittaker ^ 
1 Den. C. C. 310 ; 2 C. ^ K. 036 : Reg. v. Scotton, 5 Q. B. 493 : Reg. 
v. Uezzell, 2 Den. C. C. 274 ; S C. ^ K. 130. See now the 7 ^ ^ 
Viet. c. 29, 8, 1 {ante, p. 796). But not so if, some of them being on 
the land in question, another is poaching independently of them on 
adjoining land. Reg. v. Nichless, S C. ^ P, 737. And where the in- 
dictment charged that the prisoners were with others on Bedborough- 
hill Brake, and one only was seen there, the others being in a wood 
separated therefrom by u high-road, Patte.^on, J,, held the indictment 
not ])roved. R. v, Dowsel, 0 C. ^ P. 398. The sending in of a dog to 
drive hares into a net set in the fence, is not an entering of the land 
within the statute. Reg. v. Nickless, supra; see Reg. v. Pratt, 4 E, 
^ B. 800 ; Dears. C, iJ. 502. It is not necessary, in order to prove 
that the defendants were on the land unlawfully, to negative any per- 
mission to them by the owner or tenant of the land to be there. Reg. 
V. Wood, 1 Dears, tjr B. C. C.\. 

Prove that the defendants, or some or one of them, were armed with 
a gun or other otfensive weapon, as stated in the indictment. {See 
ante, p. 750.) A stick or bludgeon is not an offensive weapon, unless 
the jury find that the defendant took it with him for the purpose of 
offence. R. v. Palmer, 1 M. ^ Rob. 70 : R, v. Fry, 2 M. ^ Rob. 
42. Large stones are ofiensive weapons, if the jury are satisfied that 
they were of a description capable of inflicting serious injury if used 
ofteusively, and that they were brought and used by the defendants 
for that purpose. R. v. Grice, 7 C. ^ P, 803. The words of the 
statute are, “ any of such persons being armed,'' etc. : and if one of the 
party be armed with the knowledge of the rest, it will support the 
allegation that they were all armed ; J?. v. Smith, R^ ^ R. 308 : Reg. 
V. GoodfeUow, 1 Den. C. (7. 81 ; I C. ^ K. 724 ; and it is not neces- 
sary that any of the party should be actually armed at the moment 
they are discovered, if there be evidence to satisfy the jury that they 
were armed on the land. Upon an indictment on the repealed statute, 
f or hoinQ found armed, it appeared that the Hash of a gun was seen in 
a wood, but before the defendants w'ere discovered, they had abandoned 
their arms, and were found creeping away upon their knees; the judges 
held that they were armed within the meaning of that statute. R, v. 
Nash, R, ^ R, 380. It would be within the words of this statute if 
one of the party was armed without the knowdedge of his companions ; 
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but the contrary was decided upon the repealed statute ; JR, v. Southern^ 
R, ^ R, 444 ; and it may be doubtful how far such a case would come 
within the intention of the legislature in this particular act. Where 
the indictment charged that the defendants A. and B., together with 
another person, entered certain land, “ the said A. and B. then and 
there being armed,” it was held that this allegation was not supported 
by proof tliat the third person was armed, and that A. and B. were 
not so. Reg, v. DaviSf 8 C,^P, 759 : but see Reg, v. Goodfellow, 1 
Den, C, C. 81 ; 1 C. ^ K, 724, cmtra. 

Lastly, it must be proved that the offence was committed within 
twelve calendar mouths next before the prosecution. 7 G, 4, c, 69, 
s, 4 {ante, p, 795). See R, v. Killminster, 7 C, ^ P, 228 : Reg, v. 
Austin, 1 C, ^ K, 621 : Reg, v. Brooks, 1 Den, C, C, 217 ; 2 C. ^ 
K, 402 {ante, p, 64). 


Sect. 6. 

TAKING UP DEAD BODIES. 


Indictment for Digging up and Carrying away a Dead Body, 

Central Criminal Court, to wit : — The jurors for our lady the Queen 
upon their oath present, that J. S., on the first day of June, in the 

year of our Lord , the churchyard of and belonging to the parish 

church of the parish of B., in the county of M., unlawfully and wil- 
fully did break and enter, and the grave there in which one J. N., 
deceased, had lately before then been interred, and then was, unlaw- 
fully, wilfully, and indecenfly did dig open, and the body of him 
the said J. N. out of the grave aforesaid, unlawfully, wilfully, and 
indecently did then take and carry away; in contein])t of our lady 
the Queen and her laws, to the evil exain])le of all others in the like 
case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

Misdemeanor: fine or imprisonment, or both, R. v. Lynn, 2 T, 
R. 7^3 : R, V. Giles, R, ^ R, 3GG, n, : R, v. Cundick, D. ^ R. N, P, 
13. See also R, v. Sharpe, 1 Dears. ^ B. C, C. 160. If the body can-^ 
not he recognized, state it to be the body of a person to the jurors afore-* 
said unknown ; and if it he doubtful from what place the body was 
taken, see R. R, 36G, n. 

The leaving unburied the corpse of a person for whom the defendant 
was bound to provide Christian burial, as a wife or child, is also an in- 
dictable misdemeanor, if he be shown to have been of ability to provide 
such burial. Reg, v. Vann, 2 Den. C. C, 325. See 7 tS" 8 Viet, c. 101, 
s. 31, as to the burial of poor persons by the parish officers. 

See 2 ^ 3 IF. 4, c. 75, the Act for regulating Schools of Anatomy, 

Evidence, 

Prove that the defendant dug up the body ; and the slightest re- 
moval of it would, it seems, be sufficient to constitute the offence. 
Or, prove that the body was found in the defendant’s possession, and 
that it had been previously interred in the churchyard mentioned in 
the indictment ; from which the jury may fairly presume that the de- 
fendant was the person who dug it up or removed it. 

M M 5 
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It is a misdemeanor at common law to remove, without lawful au- 
thority, a corpse from a grave, whether in a churchyard or in the burial 
ground of a congregation of Protestant Dissenters ; and it is no defence 
to such a charge that the motives of the defendant were pious and laud- 
able. Beg, V. Sharpe, 1 Dears, ^ B, C, C, 160. So, a person, who 
without lawful authority disposes of a dead body for the purpose of 
dissection, and for gain and profit, is indictable at common law. But 
where the master of a workhouse, having as such the lawful posses- 
sion of the bodies of paupers who died therein, and who therefore 
was authorized under the 7th section of the Anatomy Act (2 ^ 3 W, 
4, c, 75) to permit the bodies of such paupers to undergo anatomical 
examination, unless to bis knowledge the deceased person had ex- 
pressed in his lifetime, in the manner therein mentioned, his desire 
to the contrary, *‘or unless the surviving husband or wife, or any 
known relative of the deceased person, should require the body to be 
interred without such examination/* — in order to prevent the relatives 
of the deceased paupers from making this requirement, and to lead 
them to believe that the bodies were buried without dissection, showed 
tlie bodies to the relatives in coffins, and caused the appearance of a 
funeral to be gone through ; and, having by this fraud prevented the 
relatives from making the requirement, then sold the bodies for dis- 
section ; he was held not to be indictable at common law. Beg, v. 
Feist, 1 Dears, ^ B, C, C, 590. 


Sect. 7. 

DISTURBING PUBLIC WORSHIP. 


Statute, 

52 G, 3, €, 156, s, 12.] — If any person or persons, at any time 
after the passing of this act, do and shall wilfully and maliciously 
or contemptuously disquiet or disturb any meeting, assembly, or con- 
gregation of persons assembled for religious worship, permitted or 
authorized by this act, or any former act or acts of parliament, or 
shall in any way disturb, molest, or misuse any preacher, teacher, or 
person officiating at such meeting, assembly, or congregation, or any 
person or persons there assembled, such pei*son or persons so offending, 
upon proof thereof before any justice of the peace by two or more 
credible witnesses, shall find two sureties, to be bound by recogni- 
zances in the penal sum of fifty pounds, to answer for such offence, 
and, in default of such sureties, shall be committed to prison, there to 
remain till the next general or quarter sessions ; and, upon conviction 
of the said offence at the said general or quarter sessions, shall sufier 
the pain and penalty of forty pounds. 


Indictment for Disturhbw a Congre^atian qf Baptists during 
Divine Service, 

Westmoreland*, to wit:— The jurors for our lady the Queen upon 
their oath present, that heretofore, to wit, at the general quarter ses- 
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sions of the peace holden at Appleby, in and for the county of West- 
moreland, on tlie day of , in the year of our Lord , be- 

fore A. B. and C. D., esquires, and others their associates, justices of 
our lady the Queen, assigned to keep the peace of our said lady the 
Queen in the said county, and also to hear and determine divers fe- 
lonies, trespasses, and other misdemeanors in the said county com- 
mitted, J. N., clerk, teacher, and preacher to a congregation of 
Protestants, dissenting from the Church of England, Scrupling infant 
baptism, did then, pursuant to the statute in such case made and pro- 
vided, certify to her Majesty's justices of the peace assembled in quarter 
sessions aforesaid, that he had appointed a certain house situate at 

, in the parish of B., in the county aforesaid, therein to assemble 

and meet for religious worship, and which was then duly registered 
and recorded, according to the directions of the statute in such case 
made and provided. And the jurors aforesaid, upon their oath 
aforesaid, do further present, that afterwards, to wit, on the first day of 

June, in the year of our Lord y a congregation of Protestants, 

dissenting from the Church of Ei^land, of which the said J. N. was 
then the teacher and preacher, were assembled for the public worship 
and service of Almighty God in the house aforesaid, so certified, re- 
gistered, and recorded as aforesaid ; and that J. S., J. W. and E. W. 
afterwards, to wit, on the day and year last aforesaid, whilst the said 
congregation were so assembled as aforesaid, and during divine ser- 
vice, unlawfully, wilfully, maliciously and contemptuously did come 
into the said congregation, during divine service as aforesaid, and 
did then wilfully, maliciously and contemptuously disquiet and 
disturb the congregation [by then talking, cursing, and swearing, 
with a loud voice, and also by talking with a loud voice to the said 
J. N., he the said J. N. then being in the pulpit], the doors of the 
said meeting-house and place where the said congregation were so 
assembled as aforesaid not* being then locked, barred, or bolted : 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. (2wrf 
Count.) the jurors aforesaid, upon their oath aforesaid, do further 
present, that the said J. S., J. W. and E. W. afterwards, to wit, on 
the day and year last aforesaid, unlawfully, wilfully, maliciously and 
contemptuously did come into a certain congregation of Protes- 
tants, dissenting from the Church of England, then assembled for 
the worship and service of Almighty God, in a certain meeting- 
house, and the said congregation did then unlawfully, wilfully, mali- 
ciously and contemptuously disquiet and disturb [by talking, laugh- 
ing, swearing, and cursing with a loud voice], (the said meeting- 
house where the said congregation werp so assembled as aforesaid, 
being then and long before certified, registered and recorded, accord- 
ing to the direction of the statute in such case made and provided, 
and the doors of the said meeting-house and place where the said 
congregation were so assembled not being then locked, barred, or 
bolted); against the form of the statute in such case made and pro- 
vided, and against the peace of our lady the Queen, her crown and 
dignity. See R. v. Cheercy 4t B. ^ C, 902 \ 1 D. ^ By, 461. 

Fine £40 (52 G. 3, c. 155, s. 12) each defendant] R. v. HubCyb T. 
R. 542. See the like provision as to Catholic chapels, 31 G. 8, c. 33, s, 
10. See also the stats. 1 Mary, sees. 2, c. 3 ; I W. Sr Mk c. 18 : and 
the case of Williams v. Glenister, H B.^ C. 699. This offence may 
be tried at the sessions ; 52 G. 3, c. 155, s. 12, or in the OpeerCs 
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Bench ; R. v. WroughtoUf 3 Burr, 1683 ; or at the assizes^ if removed 
from the aesHona hy certiorari; 5 T, R. 642 ; 4 M, 4r Sel, 608. 

Evidence. 

1. Prove that the chapel or meeting-house was certified and regis- 
tered as alleged in the indictment ; which may be done by the clerk 
of the peace producing the book, etc., in which the same was regis- 
tered, or perhaps by an examined copy of the entry. {See ante, p, 
437.) Where ‘it was objected that the statute did not extend to a 
congregation of foreign Lutherans, though registered, the objection 
was overruled. R, v. Huhe, Peake, 132. It is immaterial whether 
the officiating clergyman have qualified according to the statute or 
not. Id, 

2. Prove the disturbance, as stated in the indictment. Where, 
in a contest for the situation of a clerk to a meeting-house, one 
clerk pulled the other from the desk, it was holden to be a disturb- 
ance within the statute, R, v. Ilube, 6 T, R. 542, although the statute 
w'as certainly intended principally to» apply to persons who with vio- 
lence oppose a form of worship inconsistent with their own ideas and 
tenets. 


Sect. 8. 

REFUSINQ TO EXECUTE A PtJULIC OFFICE. 


Indictment for refusing to serve the office of Chief Constable. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath ])resent, that, at tlie general quarter sessions of the peace, holden 
at the New Scvssions House on Clerkenwell Green, in and for tlio 

county of Middlesex, on , the day of , in the year of 

our Lord , before A. B. and C. D., esquires, and other their 

associates, justices of our said lady the Queen, assigned to keep the 
peace of our said lady the Queen in the said county, and also to hear 
and determine diviirs felonies, trespasses, and other misdemeanors in 
the said county committed, one J. S., then and long before being an 
inhabitant and residing in the parisli of B., within the hundred of 
Ossulston, in the said county, and a fit and able person to execute the 
<dfice of chief constable within the said hundred, at the said sessions, 
bv the justices aforesaid, in due manner wms elected to be one of the 
chief constables of the hundred aforesaid, in the room and stead of one 
J. N., whereof the said J. S. afterwards, to wdt, on the day and year 
aforesaid, had notice. Nevertheless, the said J. S. not regarding his 
duty in that behalf, by contriving and intending the due execution of 
justice to hinder and prevent, afterwards, to wit, on the (kj^and year 
aforesaid, unlawfully, wilfully, obstinately, and contemptuously did 
refuse, and from thence continually until the day of the taking of this 
inquisition, unlawfully, wilfully, obstinately, and contemptuously hath 
refused, and still doth refuse, to take upon himself and execute the 
said office ofxhief constable, within the hundred aforesaid, contrary to 
his duty in that behalf, in manifest contempt and delay of justice, and 
against the peace of our lady the Queen, her crown and dignity. The 
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indictment must show by whom the defendant was elected^ and that he 
had notice. H, v. Harpur^ 5 Mod. 96. 

Fine or imprisonment or hoth. See JB. v. Bower, 1 B. Sr C. 687 ; 

2 2). ^2?, 842. 

Evidence, 

1. Prove the election, by subpoenaing the clerk of the peace to pro- 
duce the minutes of it. *2. Prove the service of a notice upon the 
defendant, informing him of his election, and requiring him to attend 
before the justices to be sworn. 3. And prove either an actual refusal 
to serve the office ; or that he did not attend to be sworn in, which 
would be primd. facie evidence of a refusal. 

On the other hand, the defendant, as a defence, may prove: 1. 
That he is not an inhabitant resident of the place for which he is chosen. 
R. V. Adlard, 7 2>. ^ 2?. 340 ; 4 2^. C. 772 ; Bonne v. Martyr, 2 
M. ^ 2f. 91 j 8 J?. ^ C. 62; 1 Burn^s J., by Chitty, tit. “ Cows- 
tahle,** s. 2. — 2. That he is president or one of the commons or fellows 
of the faculty of physic in London. 32 H. 8, c. 40. —3. That he is a 
surgeon duly admitted, and practising in London, semb. See 6 22. 8, 
c. 16 ; 18 6r. 2, c. 15; 2^. v. Pond, Comyns, 312. — 4. That he is an 
apotliecary, free of the company of apothecaries in London, or (if he 
reside in the country) having served seven years’ apprenticeship. 6tV7 
IK. 3, c. 4. — 5. That he is a practising barrister or attorney. Semhle, 
2 Hawk, c, 10, s. 30. — 6. That he is an alderman of London. 2 Hatch, 
c. 10,8.40. — 7. That he is a serjeant, corporal, or private man serving 
in the militia. 26 G. 3, c. 127, s. 139 — 8. That he is a Protestant 
dissenting minister, and has taken the oaths, etc., 1 IK. M. c. 18, 
s. 11, and does not follow any trade, occupation, etc., for his liveli- 
hood, excepting that of a schoolmaster. 52 G. 3, c. 166, s, 9. — 9. 
That he is a Catholic clergyman, and has taken the oaths prescribed. 
3J 6r. 3, c, 32, s. 8. — 10. That he is a foreigner. II. v. Mierre, 6 
Buir. 2787. — 11. That he has a special exemi)tion from the crown, 
from serving in parish offices, etc. B. v. Clark, 1 T. li. 679. 

But it is no answer to say that he is a Protestant dissenter or Catho- 
lic ; for he may serve by deputy, if he do not wish to take the oaths. 

1 IK. cj‘ M. c. 18, s. 7 ; 31 G. 3, c. 32, s. 7. Nor is it any defence that 
he is an officer of the King’s guards, 2 Hawk. c. 10, .»?. 41, or a younger 
brother of the Trinity House, 1 T. B. 679, for the same reason. Kor 
is it any defence that he resides in the jurisdiction of a loot within 
the hundred or place for which lie is elected; B. v. Gcnge^ Cowp. 13; 
or that no constable had ever been before apjiointed for the place. 

2 Keb. 557. 


Indictment for refusing to serve the Office of Petty Constable. 

Middlesex, to wit: — The jurors for our lady the Queen, upon their 

oath' present that J. S., on the day of , in the year of our 

Lord , and long before, was and still is an able-bodied man, resi- 

dent within the parish of B., in the county of M., between the ages of 
twenty-five years and fifty-five years, and duly qualified to execute 
the office of constable for the said parish ; and that the said J. S., on 
the day and year aforesaid, at a special petty sessions of ^le peace of 
the justices of the peace of the said county, duly holden for the ap- 
pointment of constables for the said parish, was lawfully and in due 
manner and form chosen, nominated, and appointed by the said jus- 
tices to be one of the constables of and for the said parish, for one 
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year from thence next following, to do and execute all and singular 
those things which belong to the office of constable; and that the 
said J. S. afterwards, to wit, on the day and year aforesaid, had due 
notice thereof, and was then summoned and required to appear be- 
fore the said justices on the fifth day of August in the year aforesaid 
then to take his oath for the due execution of the said office of con- 
stable for the said parish, according to the duty of that office, and to 

take upon himself the said office. Nevertheless the said J. S., not 
regarding his duty in that behalf, but contriving and intending the 
due execution of justice to hinder and prevent, afterwards, to wit, on 
the day and year aforesaid, unlawfully, wilfully, obstinately, and con- 
temptuously did refuse, and from thence continually until the day of 
the taking of this inquisition, unlawfully, wilfully, obstinately, and 
contemptuously hath refused, and still doth refuse, to take his said 
oath for the due execution of the said office of constable, or in any- 
wise to take upon himself and execute the said office ; contrar^y to his 
duty in tliat behalf, in manifest contempt and delay of justice, and 
against the peace of our lady the Queen, her crown and dignity. 
(See a similar precedent ^ where the defendant was elected at the leety 
Burn's J,^ by Chitty, tit, “ Constable^** C, C, C. 125; 4 Went, 351, 
352 ; and the like where the election was at a Court of wardmote for 
one of the wards in the city of London, C, C. C, 147.) 

The appointment, duties, and poivers of parish constables are now 
regulated by the stat, 5 ^ 0 Viet, c, 109, the 21«# section of which pro^ 
Mbits their future appointment (except for the performance of duties 
unconnected with the presei'vation of the peace) at any court leet or 
tom, or otherwise than under the provisions of that act, or of the 
County Constables Act, 2 ^ S Viet, c, 93, As to the grounds of 
exemption, tiee sect, 0. 

As to the evidence, see ante, p, 805, 


Indictment for refusing to serve the Office of Overseer of the Poor, 

Middlesex, to wit: — The jurors for our lady the Queen upon their 

oath present, that J. S., on the day of , in the year of our 

Lord , and long before, was and still is a substantial householder 

in the parish of B., in the county of M., and a inhabitant and resi- 
dent in the said parish, and a fit and able person to execute the office 
of overseer of the poor for the said parish; and that the said J. S. 
on the day and year aforesaid, by warrant under the hands and seals 
of A. C., esquire, and J. P., clerk, two of the justices of our said lady 
the Queen assigned to keep the peace of our said lady the Queeli in 
and for the county aforesaid, and also to hear and determine divers 
felonies, trespasses, and other misdeeds committed in the said county 
(one of the said justices being of the quorum, and both of the said 
justices then dwelling in [or near] the parish aforesaid in the county 
aforesaid), was lawfully nominated and appointed to be one of the 
overseers of the poor or the said parish, according to the direction of 
the statute in such case made and provided ; whereof the said J. S. 
afterwards, to wit, on the day and year aforesaid, had notice. Never- 
theless, the said J. S., not regarding his duty in that behalf, but 
contriving and intending to render the said warrant of a])pointiiient 
of no effect, afterwards, to wit, on the day and year aforesaid, unlaw- 
fully, wilfully, obstinately, and contemptuously, did refuse, and from 
thence continually until the day of tlie taking of this inquisition, 



Refusing to Execute a Public Office* 807 

unlawfully, wilfully, obstinately, and contemptuously hath refused, 
and still doth refuse, to take upon himself and execute the said office 
of overseer of the poor of the said parish; contrary to his duty in 
that behalf, to the great damage of the said parish and the parishioners 
thereof, in delay of the provision for and care of the poor of the said 
parish, in contempt of our lady the Queen and her laws, to the evil 
example of all others in the like case offending, against the form of 
the statute in such case made and provided, and against the peace 
of our lady the Queen her crown and dignity, {See the precedents^ 
4 Went, 338, 439.) In stating the appointment ^ let the terms of the 
warrant he particularly attended to. 

Evidence, 

Produce the warrant, and prove it. Prove that the defendant had 
notice of it, as mentioned in the indictment. And prove either that 
he had actually refused to execute the office, or that he did not after- 
wards execute it, from which his refusal to execute it will be implied. 
The same causes of exemption from serving the office of constable 
are in general equally applicable to the office of overseer of the poor 
{see ante, p, 805). 

Upon an indictment against a defendant for refusing to serve the 
office of overseer, it was held that he was a substantial householder, 
within the atat. 43 Eliz, c, 2, and liable to serve such office, although 
he occupied a house and paid rent and taxes in the parish by means 
of a clerk only, but slept in another parish, j?. v. Poynder, \ B, 

171 ; 2 B, 258 : and see B, v. Hall, 2 I), ^ B, 241 ; I B, ^ C* 
123. 
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PART III. 


CONSPIRACY. 


Indictment for a Contfpiracy to charge a Man with a Crime, 

Central Criminal Court, to wit: — The jurors for our lady the 
Queen upon their oath present, that J. S. anti A. his wife, J. W., and 
E. W., being evil-disposed persons, and wickedly devising and in- 
tending, not only to deprive one J. N. of his good name, fame, credit, 
and reputation, but also to subject him, as far as in them lay, to the 
j)ains and penalties by the laws of this kingdom made and provided 
against and inflicted upon persons guilty of [rape], on the first day 
of June, in the year of our Lord , did amongst themselves con- 

spire, combine, confederate, and agree together, falsely to charge 
ajid accuse the said J. N., that he, the said J. N., hud then lately 
before [feloniously ravished and carnally known the said A. violently 
and against her will and consent]. And the jurors aforesaid, 
upon their oath aforesaid, do further present, that the said J. S. and 
A. his wife, and J. W. and E. W., afterwards, to wit, on the day and 
year aforesaid, in jnirsuance of and according to the said conspiracy, 
combination, confederacy, and agreement amongst themselves had as 
aforesaid [ here set out the overt acts, as m high treason (see ante,, 
]i. 024), introducing the second and each of the subsequent acts thus:^ 
And the jurors aforesaid, upon their oath aforesaid, do further 
]>resent, that, in further pursuance of and according to the said con- 
spiracy, combination, confederacy, and agreement amongst them, the 
said J. S. and A. his wife, and J. W, and E. W., had as aforesaid, 
they the said, etc., on ptc., [continuing the indictment from the above 
asterisk, as thus'\, falsely and unlawfully, in the presence and hearing 
of divers persons, did charge and accuse the said J. N. with and of 
the rape aforesaid. And the jurors aforesaid, upon their oath 
aforesaid, do further present, that in further pursuance of and accord- 
ing to the said conspiracy, combination, confederacy, and agreement 
amongst them the said J. S. and A. his wife, and J. W. and E. W., 
had as aforesaid, she the said A. afterwards, to wit, on the day and 
year aforesaid, did, upon her oath, falsely charge and accuse the said 
J. N. before A. C., esquire, then and yet being one of the justices of 
our said lady the Queen in and for tlie county aforesaid, assigned to 
keep the peace, and also to hear and determine divers felonies, tres- 
passer and other misdeeds committed in the said county, that he the 
said J. N. had then lately before feloniously ravished and carnally 
known her the said A., violently and against her will and consent. 
And the jurors aforesaid, upon their oath aforesaid, dq further 
present, that in further pursuance of and according to tlie said con- 
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spiracj^ combination, confederacy, and agreement amongst them the 
said J. S. and A. his wife, and J. W. and E. W., hod as aforepaid, she 
the said A., by the name of A., the wife of J. S., afterwards, to wit, 
at the general quarter sessions of tlie peace of our said lady the 
Queen, holden at the New Sessions House on Clerkenwell Green, in 
and for the county of Middlesex aforesaid, and within the jurisdiction 

of the said court, on Monday, the day of J une, in the year 

aforesaid, before A. B. and C. D., esquires, and others their associates, 
justices of our said lady the Queen, assigned to keep the peace of 
our said lady the Queen in and for the county aforesaid, and also to 
hear and determine divers felonies, trespasses, and other misdeeds 
committed in the said county, did falsely exhibit a bill of indictment 
against the said J. N. to P. C., esquire [here insert the names of the 
qrand jurors to whom the indictment for rape was exhibited^ good and 
lawful men of the said county, then there sworn and charged to 
inquire for our said lady the Queen, for the body of the said county ; 
which said bill was, by the said jurors, then there returned into the 
said court, before the justices of our lady the Queen last aforesaid, 
and othurs their fellows aforesaid, thus indorsed : — Not found:’* 
which said bill is in these words, that is to say set out the 

indictment verbatim ; and you may then add, with intent to obtain and 
acquire to them the said J. S. and A. his wdfe, and the said J. . 
and E. W., of and from the said J. N. divers sums of money for com- 
pounding the said pretended felony and rape so falsely charged upon 
the said J. N. as aforesaid, if this oe the fact, and that there will be no 
difficulty in proving ; to the great damage, scandal, infamy, and 
disgrace of the said J. N., to the evil example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crow’ri and dignity. See the folloioing precedents '.-^a conspiracy to 
charge a man with forgeru, 4 Went. 80 ; sodomy, C. C. C. 126 ; 
larceny, C. C. C. 135 ; and see 3 Burr. 1320 ; receiving stolen goods, 
C. C. C. 125 ; poisoning horses, 4 Went. 98. 

Misdemeanor : fine or imprisonment, or both. 

On conviction for a conspiracy to cheat or defraud, or to extort 
money or goods, or faUehj to accuse of any crime, or to obstruct, pre- 
ve 7 it, pervert, or defeat the course of public justice, the court may 
sentence the offender to hard labour during the whole or any part if 
the imprisonment. 14 ^ 15 Viet. c. 100, s. 29. 

Justices in sessions, or the recorder of a borough, have no jurisdic* 
tion over the offence of illegal combination or conspiracy, except con- 
spirades or combinations to commit any offmee which th^ have juris- 
diction to try when committed by one person. 5^0 Viet. c. 38, s. 1 
(ante, p. 93). 

A conspiracy is an agreement between two or more persons — 1. 
Falsely to charge another with a crime punishable by Jaw, either 
from a malicious or vindictive motive or feeling towards the party, 
or for the purpose of extorting money from him.— 2. Wrongfully to 
injure or prejudice a third person, or any body of men, in any other 
manner.— 3. To commit any offence punishable by law.— 4. To do 
any act with intent to pervert the course of justice.— 5. To effect a 
legal purpose with a corrupt intent, or by improper means. — 6. To 
which may be added conspiracies or combinations by journeymen to 

raise their wages, etc. , 

Thus, under the first head— a conspiracy to charge a man talsely 
with treason, felony, or misdemeanor, is indictable : but it is not an 
indictable* offence for two or more persons to consult, and agree to 
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proeecute a person who is guilty, or against whom there are reason- 
able grounds of suspicion. R, v. Best^ 1 Salk» 174 j 2 Ld* R, 1167. 

Under the second head a ^conspiracy to impose pretended wine 
upon a man, as and for true and good Portugal wine, m exchange for 
goods; R, y. Mojcartyy 2 L. Raym. 1179 ; a conspiracy by a female 
servant and a man whom she got to personate her master and marry 
her, in order to defraud her master’s relations of a part of his property 
after his death ; R. v. Taylor ^ 1 Leach^ 47 ; a conspiracy to injure 
a man in his trade or profession; R. y. Eccles, 1 Leach, 274 ; a con- 
spiracy, by false and fraudulent representations that a horse bought 
by one of the defendants from the prosecutor was unsound, to induce 
liira to accept a less sum for the horse than the agreed price; Reg. v. 
Carlile, Dears. C. C. 337 ; a conspiracy to charge a man as the re- 
puted father of a bastard ; 1 Hawk, c. 72, «. 2 ; a conspiracy to raise 
the prices of the public funds by false rumours, as being a fraud upon 
the public \ ^ M, ^ Sel. 67 ; a conspiracy by persons to cause them- 
selves to be reputed men of property, in order to defraud tradesmen ; 
R. V. Roberts^ 1 Camp. 399; a conspiracy to defraud by means of 
false representations of the solvency of a bank or other n|^rcantile 
establishment, Reg. v. Esdaile, 1 F,^F.2\Z\ a conspiracy to defraud 
the public by issuing and negotiating bills in the name of a fictitious 
and pretended banking firm ; R. v. Hevey, 2 East, P. C. 858 ; a con- 
spiracy by traders to dispose of their goods in contemplation of 
bankruptcy, with intent to defraud their creditors ; Reg. v. Hall, 1 F. 
6r jP. 33 ; a conspiracy to procure the defilement of a girl ; Reg. v. 
Mears, 2 Den. C. C. 79 ; a conspiracy by violence, threats, contriv- 
ance, or other sinister means, to procure the marriage of a pauper of 
of one parish to a pauper of another, in order to cmarge one of the 
parishes with the maintenance of both ; R. v. Tarrant, 4 Burr. 2100; 
R. V. Seward, 1 Ad. ^ Ell. 706 ; and see 1 East, P. C. 401, 402 ; 8 
Mod. 320 ; for these respectively, it has^ been holden, an indictment 
will lie : (and now by the stat. 7^8 Viet. c. 101, s. 8, the endeavour, 
by ail}' officer of any union, parish, or place, to induce any person to 
contract a marriage by threat or promise respecting any application 
to be made, or any order to be enforced, with respect to the mainte- 
nance of any bastard child, is in itself a misdemeanor). But an in- 
dictment wifi not lie for a conspiracy to commit a mere civil tres- 
pass; R. V. Turner, 13 East, 228; or for a conspiracy to deprive a 
man of an office under an illegal trading company. jR. v. Stratton, 
1 Camp. 649, n. If, however, the parties conspire to obtain money 
by false pretences of existing facts, it seems to be no objection to 
the indictment for conspiracy, that the money was to be obtained 
through the medium of a contract. Reg. v. Kenrich, 6 Q. B. 49 ; 
Dav. ^ M, 208. Sea ante, p. 403. * 

Unuer the third head — a conspiracy to commit a felony or misde- 
meanor is indictable. See R, v. PoUman, 2 Camp. 229, n. A con- 
spiracy to commit murder is now a statutable misdemeanor, punish- 
able with penal servitude and imprisonment. 24 25 Viet. c. 100, 

s. 4, ante, p. 567. 

Under the fourth head— a conspimey by certain justices of peace to 
certify that a highway was in repair, when they knew it to be other- 
wise, was holden to be indictable. R. v. Mawbey, 6 T. i?. 619. So, 
where several persons conspired to procure others to rob one of them, 
in order, by convicting the robber, to obtain the reward then given 
by statute in such case, and the party who accordingly committed 
the robbery was afterwards convicted and actually execufed, these. 
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persons were indicted for the conspiracy^ and convicted. JR, v. 
Macdaniel, 1 Leach, 45 ; Fosi. 130. 

As to the fifth head, namely, effecting a legal purpose with a cor- 
rupt intent, or by improper means j see 1 Leaaiy 86 } 8 Burr, 1439 j 1 
Wils, 41 ; 8 Mod, 321, As to the sixth head, see post, p, 815. 

1. The indictment must in the hrst place charge the conspiracy. 
And in stating the object of the conspiracy, the same certainty is not 
required as in an indictment for the offence, etc., conspired to be 
committed : as, for instance, an indictment for conspiring to defraud 
a person of ‘‘divers goods,” has been holden sufficient. Ante, p, 46 ; 
and see 3 Burr, 1320; and Beg, v. Blake, 6 Q. B, 120: Sydserff v. 
Beg, 11 Q, B, 245. So, an indictment charging a conspiracy “ by 
divers false pretences and indirect means to cheat and defraud A. of 
his moneys,” was held good. Beg, v. Gompei'tz, 9 Q. B, 824 ; see 
Beg, v. Hudson, 1 Bell, C, C, 263. But a conspiracy to defraud the 
creditors of W. E. (not saying of what), is too general. B, v. Fowls, 
4 C, 4" P, 492. In an indictment for a conspiracy at common law, to 
effect objects prohibited by a statute, it is sufficient to follow the words 
of the %tatute. Therefore, an indictment which charged a con- 
spiracy to force workmen to depart from their employment, to raise 
the rate of wages, etc., by “molesting,” by “threats,” by “intimi- 
dating,” by “ obstructing,” etc., in violation of 6 G, 4, c, 129, was held 
sufficient, without setting out the means used to molest, intimidate, 
or obstruct, or the threats held out. Beg, v. Bowlands, 2 Ben, C, C. 
364; 17 Q. B, 671. 

2. It is usual to set out the overt acts ; that is to say, those acts 
which may have been done by any one or more of the conspirators, 
in order to effect the common purpose of the conspiracy. But this 
is not essentially necessary ; the conspiracy itself is the offence ; and 
whether anything have beei^done in pursuance of it or not, is imma- 
terial. B. V. Gill, 2 B. ^ AM. 204 : B, v. Seward, 1 Ad, ^ Ell, 706 : 
B, V. Bichardson, 1 M, ^ Bob. 402 : Beg, v. Kenrick, 5 Q. B, 49 ; 
Bav, ^ M, 208; and see 2 L. Baym, 1167 ; 2 Burr, 003; 3 Burr, 
1321 ; 13 East, 230, n. Overt acts which are laid and proved against 
some of the defendants, may be looked at as against all of them, to 
show' the nature and objects of the conspiracy. Beg, v. Esdaile, 1 F, 
^ F. 213. But an indictment charging that the defendants unlawfully 
conspired to defraud divers persons, who should bargain with them 
for the sale of merchandise, of great quantities of such merchandise, 
without paying for the same, with intent to obtain to themselves 
money and other profit, was held bad for not showing by what means 
the parties were to be defrauded. B. v. Peck, 9 Ad, ^ EU, 686 ; 

1 Per, ^ B, 508. So also, a count charging that two of" the defend- 
ants, being partners in tirade, and indebted to divers persons, unlaw- 
fully conspired to defraud the said creditors of payment of their 
debts, and that they and the other defendant, in pursuance of the said 
conspiracy, falsely and w'ickedly made a fraudulent deed of bargain 
and sale of the stock in trade of the partnership, for fradulent con- 
sideration, with intent thereby to obtain to themselves money and 
other emoluments, to the great damage of the said creditors, was held 
bad for not alleging facts to show in what manner the deed was 
fraudulent. Id. But it was held that the indictment was not bad for 
not stating the names of the parties intended to be defrauded, since it 
could not be known who might fall into the snare. Id, But where 
the indictment charged, that the defendants conspired to defraud 
certain of her Majesty’s subjects, being tradesmen, of divers large 
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quantities of their goods, and that one of the defendants, J . S., did, in 
pursuance of such conspiracy , ^audulently order and obtain on credit 
from A. and B. upholsterers in L., divers goods of great value, to wit, 
etc., of and belonging to the said A. and B., and from divers other 
tradesmen, whose names are to the jurors unknown, divers other 
goods of great value, to wit, etc., of and belonging to the said last- 
mentionea j^ersons respectively ; and in further pursuance of the said 
conspiracy, . nd in order that the said goods might be taken in exe- 
cution and sold, did order and direct that the said goods should be 
delivered by the said tradesmen at the house of the said defendant ; 
that no payment or satisfaction was made for the goods by the de- 
t'endants; and that in further pursuance of the conspiracy, the said 
goods were taken in execution at the suit of some of the defendants, 
to satisfy fictitious debts pretended to be due to them from the 
defendant J. S. ; it was held, by the Court of Exchequer Chamber, 
that the statement of the consp^iracy was defective, for not setting 
out the names or designating the class of the persons defrauded, and 
that the defect was not aided by the allegation of the overt acts. 
King v. Keg, 7 Q. B, 782. An indictment tor a conspiracy to obtain 
goods by false pretences was bad unless it stated whose property the 
goods were, until 24 ^ 25 Viet, c, 96, 8, 88. (See ante, p. 407 ; 
Keg, V. Bullock^ Bears, C. C. 653.) If the indictment be general, 
the court will order the prosecutor to furnish a particular of the 
charges to be relied upon, but will not compel him to state the spe- 
cific acts to be proved and the time and place at which they are 
alleged to have occurred. K, v. Hamilton^ 7 C, ^P, 448. 

3. In an indictment for a conspiracy to indict or charge a man 
witli an offence, it is not necessary to aver that the man is innocent 
of the oflTence; K, v. Kinnersleg, 1 Sir, 193; for he shall be presufued 
to be innocent until the contrary appear. tSee K, v. Bestf 1 Salk. 174 : 
K, V. Spragg, 2 Burr, 993. So, in an indictment for conspiring to 
pervert the course of justice, by producing a false certificate of jus- 
tices of peace that a road indicted was in repair, in order to influence 
the judgment of the court, it is not necessary to allege that the de- 
fendants knew the certificate to be false; it is sufficient that they 
agreed to certify the fact as true, without knowing it to be so. K, v. 
Matebepf 6 T. K, (319. 

4. The venue may be laid in the county in which the conspiracy 
actually took place, or in any county in which any one of the defend- 
ants did an act in furtherance of the common object of the conspi- 
rators (afite, p, 29). 

Evidence, 

Prove the conspiracy as described in the •indictment, and that the 
defendants were engaged in it; or prove circumsitances from which 
the jury may presume it. See R. v. Parsons^ 1 W, Bl. 322 : Reg, v. 
Murphy^ 8 C. ^ P. 297, And the prosecutor may go into general 
evidence of the nature of the conspiracy, before he gives evidence to 
connect the defendant with it. R, v. Hammond, 2 Esp, 718. 

The acts and declarations, also, of any of the conspirators, in fur- 
therance of the common design, may be given in evidence against all 
(ante,p, 191) ; see Rep, v. Skellard, 9 V, ^ P, 277 : Reg. v. Blake, 
6 Q. B. 126. And if any one overt act be proved in the county 
where the venue is laid, other overt acts, either of the same or others 
of the conspirators, may be given in evidence, although committed 
in other counties. (^Ante, p. 191.) R, v, Bowes, 4 EaM, 171, n. But 
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before you give in evidence the acts of one conspirator against 
another, you must prove the existence of the conspiracy, that the 
parties were members of the same cdhspiracy, and that the act in 
question was done in furtherance of the common design. {Ante^ 
p, 191.) Where the indictment charged the defendant with conspi- 
racy with persons unknown to defraud •/. D. and others^ and laid as 
overt acts that he falsely pretended to J. D. that he was a merchant 
named G. and under colour of a pretended contract with J. D. for 
the purchase of certain goods of the said J. D. and others, obtained 
goods of the said J. D. and others, with intent to defraud the said 
J. D. and others: it was held that the words J. D. and others” 
must throughout this indictment be taken to mean J. D. and othei*s, 
his partners ; and therefore that evidence was not admissible to show 
attempts by the defendant to defraud other persons wholly un- 
connected with J. D. Beg. v. Steely 2 Mood. C. C. 246 ; C. ^ Mar. 
337 • 

Although the evidence in support of an indictment for a con- 
spiracy shows the object of the conspiracy to have been felonious, 
and even that a felony was actually committed in the course of it, 
the defendants were not, even before 14 ^ 16 Vict.c. 100, s. 12 {antCy 
p. 260), entitled to be acquitted on the ground that the misdemeanor 
had merged in the felony ; nor was or is it any ground for arresting 
the judgment that, on the face of the indictment itself, the object ot 
the conspiracy amounts to a felony, the gist of the offence charged 
being a conspiracy. Beg. v. Buttony 11 Q. B. 929 j see Beg, v. Neaky 
1 Den. C. C. 36; 1 C.> A'. 591 ; antCy p. 014. 

The wife of one of the defendants shall not be allowed to give 
evidence for or against the others. (See antCy p. 236.) 

A conspiracy must be by two persons at least ; one cannot be con- 
victed of it, unless he have been indicted for consjuring with persons 
to the jurors unknown. 1 llawk. e. 72, s. 8. And a man and his 
wife cannot be indicted for conspiring together alone, because they 
are in law one person (antey p, 19). But one person alone may be 
tried for a conspiracy, provided the indictment charged him with con- 
spiring with others wlio have not appeared. B. v. KinnersUy, 1 Str. 
193, or who arc since dead. B. v. Ni'chollSy 2 Sir. 1227. Where the 
indictment charged that A. B. and C. conspired together, and with 
divere other persons to the jurors unknown, etc., and the jury found 
that A. had conspired with either B. or C. but they could not say 
which, and there was no evidence against any other persons than the 
three defendants, A. was held entitled to an acquittal. Beg.w. 'I'hornp- 
son, 16 Q. B. 832. 


Indictment Jor a Conspiracy to commit a Crime. 

Central Criminal Court, to wit ; — The jurors for our lady the Queen 
upon their oath present, that J. S., J. W. and E. W., being evil dis- 
posed persons, and wickedly devising and intending to defraud and 
prejudice certain persons hereinafter mentioned, on the first day of 
June, in the year of our Lord — , did amongst themselves conspire, 
combine, confederate and agree together, falsely and fraudulently to 
cheat and defraud certain underwriters hereinafter mentioned, of 
divers large sums of money : And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. S., J. W. and 
E. W. afterwards, to wit, on the [date of the policy\ in the year 
aforesaid, in pursuance of and according to the said conspiracy, com- 
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bination, confederacy, and agreement amongst themselves, had as 

aforesaid, did cause and procure a certain ship called the , and 

certain goods in and on board the said ship, to be insured by certain 
underwriters, to wit, by A. B., C. D., E. R and G. H., and the said 
underwriters then severally executed a certain policy of insurance 
upon the said ship, and upon the said goods so laden on board the 
said ship as aforesaid, upon and for a voyage from the port of Lon- 
don to the Island of Saint Vincent in the West Indies : And the 
JURORS AFORESAID, upon their oatb aforesaid, do further present, 
that the said J. S., J. W, and E. W., in further pursuance of, and 
according to, the said conspiracy, combination, confederacy and 
agreement among themselves, had as aforesaid, afterwards, and after 
the said ship sailkl fi^m the port of London aforesaid upon the voy- 
age aforesaid, to wit, on the fourth day of September, in the year 
aforesaid, did remove and unlade from on board the said ship divers 
goods insured as aforesaid, of great value, to wit, of the value of four 
hundred pounds, before the said ship had reached the port or place 
of destination aforesaid : And the jurors aforesaid, upon their 
oath aforesaid, do further present, that in further pursuance of and 
according to the said conspiracy, combination, confederacy, and 
agreement amongst themselves, had as aforesaid, the said J. S., J. W. 
and E. W, afterwards, to wit, on the twentieth day of September, in 
the year aforesaid, on the high seas, did cut, bore and make, and did 
cause and procure to be cut, bored, and made, divers holes in the 
bottom and sides of the said ship or vessel, with intent thereby to 
sink, cast away, and destroy the said ship, and the goods in and upon 
the said ship so laden as aforesaid, and with intent and design there- 
by then wilfully and maliciously to prejudice the said several persons 
who had so underwritten the said policy of insurance upon the said 
ship and upon the goods so laden on board the same as aforesaid : 
to the great damage of the said A. B., C. D., E. F. and G. H., who 
had so underwritten the said policy as aforesaid, and against the 
peace of our lady the Queen, her crown and dignity. See the prece^ 
dent^ 6 Went, 387. And see the following precedents: — of an indict^ 
ment for a conspiracy to embezzle money collected on a brief C, C, C, 
136 ; to cheat a man out of money by pretending to secure to him an 
annuity^ 4 Went, 80, 89 ; to get from a man his acceptances^ upon pre^ 
tence of getting them discounted^ 6 Went, 378 ; to defraud a man of 
money under pretence of procuring a plcwe, C, C, C, 127, 133 ; to blow 
up the walls of a prison, C, C, C, 422; to escape out of prison, 4 Went, 
116; to raise the price of victuals (salt) C, C. C, 130 ; to obtain a nolle 
prosequi to an indictment by fraud, C, C, C. 138 ; to give a false certi- 
ficatejf a road being in repair, 4 Went. 125 ; and see JR, v. Mawbey^ 
6 T, Ju, 619; to throw a burthen upon the parish, by the parish officers 
of another parish^ persuading a pauper of the former parish to marry 
a female pauper of their parish, C, C. C, 128; 1 Ad, ^ Ell, 706 ; and 
see now tnel Viet, c, 101, s, 8 : to bring a pregnant pauper to settle 
in a parish, 4 Went, 124 ; to procure the defilement of a girl, 2 Den, 
C, C, 80 ; usrongfvXly to hold a man to bail, 4 Went, 94 pto withdraw 
customers from a brewer, 4 Went, 106 ; to injure gunmakers in their 
trade, 4 Went, 439 ; to ruin a player in his profession, 6 Went, 443 ; 
to accuse a woman of incontinence with defendant, in order to make 
her marry him, 4 Went, 79. 

Evidence, 

As to the evidence, see ante, p, 812. Prove the conspiracy, either 
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expressly, or prove one or more of the overt acts laid, and that the 
defendants were either engaged in the commission of them or caused 
or procured their commission, from which the jury may fairly pre- 
sume the conspiracy. 

As to comhinations lyy workmen to enhance their wages^ etc,^ etc,, see 
forms of indictments at common law, C, C. C, 127, 134; 4 Went. 100, 
103, 113, 120; 6 Went 375. See alsoR.v, Byherdike, 1 M, ^Roh, 
179. Reg, v. Rowlands, 2 Den, C, C, 364 ; 17. Q. B, 671 ; ante, 
p, 811. Assaults in pursuance of such comhinations are now punish- 
able imth hard labour, besides imprisonment, etc,, by 24 ^ 25 Viet, c, 
96, s, 41 (ante,p. 591). See the stat, 6 G, 4, c, 129, which repeals 
the former statutes upon this subject, and amends and consolidates 
their various provisions. 
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PART IV. 

ACCESSOEIES, ETC. 

PRINCIPALS IN THE SECOND DEGREE. 

Statutes. 

24 ^25 Viet. c. 0(), s. 08 . — Punishment of Principals in the second 
Degree and Accessories^ for Larcenies .’] — In case of every felony 
punishable under this act, every principal in the second degree, and 
every accessory before the fact, shall be punishable in the same man- 
ner as the prmcijml in the first degree is by this act punishable ; and 
every accessory after the fact to any felony punishable under this 
act (except only a receiver of stolen property), shall on conviction 
be liable, at the discretion of the court, to be iin))risoned for any 
terra not exceeding two years, with or without hard labour, and with 
or without solitary connneinent; and every person who shall aid, 
abet, counsel, or procure the commission of any misdemeanor punish- 
able under this act, shall be liable to be indicted and punished as a 
principal offender. 

24 ^ 'Zo\Vict. c. 1)7, s. o6 . — Punishment of Principals in the second 
Degree and Accessories, for Arson, Malicious Injuries, ^c.] — In the 
case of every felony punishable under this act, every principal in the 
second degree, ^nd every accessory before the fact, shall be punishable 
in the same manner as the principal in the first degree is by this act 
punishable ; and every accessory after the fact to any felony punish- 
able under this act shall on conviction be liable, at the discretion of 
the court, to be imprisoned for any term not exceeding two years, 
with or without hard labour, and with or without solitary confine- 
ment ; and every person who shall aid, abet, counsel, or procure the 
commission of any misdemeanor, punishable under this act shall be 
liable to be indicted and punished as a principal offender. 

24 ^ 25 Viet. c. 98 s. 49 . — Punishment of Pri7icipals4n the second 
Degree and Accessories, for Forgery .] — In the case of every felony 
punishable under this act every principal in the second degree, and 
every accessory before the fact, shall be punishable in the same man- 
ner as the principal in the first degree is by this act punishable ) and 
every accessory after the fact to any felony punishable under this 
act shall on conviction be liable, at the discretion of the court, to be 
imprisoned for any term not exceeding two years, with or without 
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hard labour and with or without solitary confinement ; and every • 
person who shall aid, abet, counsel, or procure the commission of 
any misdemeanor punishable under this act, shall be liable to be 
indicted and punished as a principal offender. 

24 & 25 Viet, c. 99, s. 35 — Punishment of Principals in the second 
Degree^ and Accessories^ for Coining. 1 — In the case of every felony 
punishable under this act, every principal in the second degree, and 
every accessory before the fact, shall be punishable in the same man- 
ner as the principal in the first degree is by this act punishable ; and 
every accessory after the fact to any felony punishable under this 
act shall, on conviction, be liable to be imprisoned for any term not 
exceeding two years, witli or without hard labotr. 

24 cC* 25 Viet. c. 100, s. G7 — Punishment of Principals in the second 
Degree^ ami Accessories, for Offemuis against the Person.'^ — In the case 
of every felony punishable under this act, every principal in tlie 
second degree, and every accessory before the fact, shall be punish- 
able in the same manner as the principal in the first degree is by this 
act piinishabl(^ and every accessory after tlie fact to any felony 
punisliable uncier this act (except murder) shall be liable to be im- 
jirisoned for any term not exceeding two years, with or without hard 
labour ; and every accessory after tlie fact to murder shall be liable, 
at the discretion of the court, to be kept in penal seiwitudc for life 
or for any term not less than tliree years, or to be imprisoned for any 
terra* not exceeding two years, with or without hard labour ; and 
whosoever shall counsel, aid, or abet the commission of any indict- 
able misdemeanor punishable under this act shall be liable to be pro- 
ceeded against, indicted, and punished as a principal offender. 

7 TF. 4 c£* 1 Viet. c. 88,* s. 4 — Punishment of Principals in the 
second Degree, and A ccessories,for Piran/.'} — In the case of every felony 
punishable under this act, every principal in the second degree, and 
every accessory before the fact, shall be punishable with death or 
otherwise, in the same manner as the principal in tlie first degree is 
by this act punishable ; and every accessory after the fact to any 
fcilony punishable under this act shall, on conviction, be liable to bo 
imprisoned for any terra not exceeding two years. 

7 W. 4 c£* 1 Viet. c. 36, s. 35 — Punishment of Principals in the 
second Degree, and Accessories, for Offences against the Post-Office ."] — 
In the case of every felony punishable under the Post-office acts, 
every principal in the second degree, and every accessory before the 
fact, sliall be punishable in the same maimer as the principal in the 
first degree is by the Po.st-office acts punishable ; and every acces- 
sory after the fact to any felony punishable under the Post-office acts 
(except against a receiver of any property or thing stolen, taken, em- 
bezzled, or secreted), shall, on conviction, he liable to be imprisoned 
for any term mot exceeding two years ; and every person who shall 
aid, abet, counsel, or procure the commission of any misdemeanor, 
punishable under the Post-office acts, shall be liable to be indicted 
and punished as a principal offender. 

Indictment, 

After stating the offence of the principal in the first degree, and im- 
mediately before the conclusion of the indictment, charge the principal 

W. N N 
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in the secmd degree, thus And the jtrors aforesaid, upon their oath 
* aforesaid, do further present, that J. W., on the day and year afore- 
said, feloniously was present, aiding, abetting, and assisting the said 
J. S. the [felony and larceny] aforesaid to do and commit : against 
the peace, etc. 

Where a statute creates a felony, and punishes with death persons 
guilty thereof, without mahing provision as to persons present aiding 
and abetting, jfrincipals in the second degree are thereby punishable 
with death, as well as principals in the first degree. R. v. Midwinter, 
Fast. Apj). 415 : Coalheavers' case, 1 Lecwh, 66. So, where a statute 
makes a common-law felony by name punishable with death {as in the 
case of murder, rape, sodo7ny, robbery and burglary) those present 
aiding and abetting in the offence are impliedly punishable with death, 
although the statute makes no mention of them. 1 Hale, 537 ; Fost. 
359. But where a statute imposes the punishment of death upon the 
person co^nmitting the offence, and rwt upon the offence by name, those 
present aiding and abetting merely are not punishable with death, that 
person only who actually committed the offence being deemed to be 
vHthin the statute.. Fast. 356, 357 : R. v. Paget, Fost. 355. Yet, in 
this latter case, if the accessomj he expressly within th^tatute as well 
as the jicrson actually committing the offence, it mus^be deemed vir- 
tually to include the principal in the second degree by necessary impli- 
cation. See R: v. Gogcrly, R. <£? R. 343. This was the rule upon the 
construction of statutes before the abolition of the benefit of clergy, and 
it is still applicable, because no person can he punished with death, 
unless it be for some felony which urns before excluded from the benefit 
of clergy, or made punishable with death by some subsequent statute : 
7 <C? 8 (y. 4, c. 28, s. 7. But this rule is now of less general importance, 
because the various statutes upon which these questions have arisen are 
now repealed ; and by statutes 24 <& 25 Viet. c. 96, s. OS {larceny, etc.); 
24 <5 25 Viet. c. 97, s. 56 {arson and malicious injuries) ; 24 & 25 Viet, 
c. 98, s. 49 {forgery) ; 24 25 Viet. c. 99, s. 35 {coining) ; 24 & 25 

Viet. c. 100, s. 67 {offeiwes against the person) ; 7 W. 4 1 Viet, 

c. 88, 8. 4 {piracy) ; and 7 W. 4 cC* 1 Viet. c. 36, 8. 35 {offences against 
the post-office), which include the offences of most general occuirmee, 
^n'ineiptds in the. second degree in felonies punishable In/ these ads 
respectively are punishable in the same 7nanner as prrmcipals in the first 
degree. 

Where, however, 7ipon the ccmstimction of any particidar statute, 
jrrinclpals in the second degree are mt punishable with death, and no 
punishment is prescribed by the statute, then principals in the second 
degree may be kept to penal servitude for 7iot more than seven, nor less 
than three years, or imprisoned {with or without hard labom) for the 
whole or any part of the imprisonincnt, and with or without solitary 
confinement, such confinement not exceeding one rnonth at any one time, 
nor three months in any one year, 7 IT. 4 c5 1 Viet, c. 90, a. 5 ; 7 c£‘ 8 
(r. 4, t‘. 28, s. 9 {a7ite, p. 693), not exceeding two years ; ami, if a male, 
may be once, tivle'e, or thrice publicly or privately whipped, in addition 
to the impi'isonment, if the court shall think fit. 7 d H G. 4, c. 28, s. 8 
{ante, p. 693), 2Q d 21 Vkt. c. 3 {ante, p. 265). See 7 d^G. 4, c. 28, 
«. 10 {ante,p. 266). 

. In the case of a felony at common law not punishahle with death, 
ami in cases of felony at common law or by statute, where the prin- 
cipal in the first degree is expressly, a7ul the principal in the second 
degree is by construction of law, jmnishahle mth death {vide supra) 
the pleader may charge the principal in the iecond degree either as 
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primipal in the first degree (for proof that he was present aiding and 
ahetUng will in such a case maintain an indictment charging him with 
having actually committed the offmee^ see Mackallfs case^ 9 Co. 
67 h ; \ Hale^ 438 : R. v. TowUy R. d R. 314 (ante, p. 63), or as 
being present aiding and aheiting, as in the form above given, at his 
option. Reg. v. Grisham, C. & Mar. 187 : Reg. v. Downing, 1 Dm. 
C. C. 52 ; 2 C. t]& K. 382 : see ante, p. 7. A., B. and C. were indicted 
for murder / in the first count, of principals in the first degree ; and 
in the second A. was indicted as a princ^yal in the first degree ; and 
B. and C. as principals in the second degree / the grand jury ignored 
the first count as to B. and C., and found a true hill on the second 
count against all ; it seems that B. and C. might he convicted on the 
second count, though A. was acquitted. Reg. v. Phelps, C. & Mar. 
180. 


Evidence. 

The defendant must be proved to have been present aiding and 
abetting in the commission of the offence. 

Tresence, in tliis sense, is either actual or constructive. It is not 
necessaiy that the party should be actually present, an ear or eye- 
witness of the transaction ; he is, in construction of law, present aid- 
ing and abetting, if with the intention of giving assistance, he be near 
enough to afford it, should the occasion arise. Thus, if he he outside 
the house watching to prevent surprise, or the like, whilst his com- 
panions are in the Iiouse committing the felony, such constructive 
presence is sufficient to make him a principal in the second degree. 
Fast. 350. Bee R. v. Bortinvick, 1 Dovgl. 207 : R. v. Gogerly, R. d’? 
R. 343 ; R. v. Owen, 1 Mood. G. C. 296. But he must be sufficiently 
near to give assistance ; R. v. Stewart, R. & R. 363 ; and the mere 
circumstance of a party’s going towards a place where a felony is to 
he c(»minitted, in order to assist to carry off the property, and assisting 
ill carrying it off, will not make him a principal in the second degree, 
unless, at the time of the felonious taking, he were within such a 
distance as to be able to assist in it. R. v. Kelly, R. d: R. 421. So, 
where two persons broke open a warehouse, and stole thereout a 
qui^ntity of butter, which they carried along the streets thirty yards, 
and then fetched the prisoner, who, being apprised of the robbery, 
assisted in caiTying away the property, it was holden that he was ifot 
a principal, but only an accessory. R. v. King, R. d R. 332 : see 
R. V. M^Mahin, Id.: R. v. Dyer, 2 East, P. C. 767. And although 
an act be committed in pursuance of a previously concerted plan 
between the parties, those who are not present, or so near as to be 
able to afford aid and assistance at the time wdien the offence is com- 
mitted, are not principals, but accessories before tlie fact. R. v. 
Soai'es, R. d R. 25 : R. v. Davis, Id. 113 : i?. v. Else, Id. 143 : R. v, 
Badcock, Id. 249 : R. v. Manners, 7 G. d P. 801 : Reg. v. Howell, 9 
G. d P. 437 : Reg. v. Tuckwell, C. d Mar. 215. So, if one of them 
have been apprehended before the commission of the offence by the 
other, he can be considered only as an accessory before the fact. 
Reg. V. Johnson, C. d Mar. 218. But presence during the whole of 
the transaction is not necessary ; for instance, if several combine to 
forge an instrument, and each executes by himself a distinct part of 
the forgery, and they are not together when the instrument is com- 
pleted, they are, nevertheless, all guilty. as principals. R. v. Binghy, 
R. d R. 446. Bee 2 East, P. C. 768. As if A. counsel B. to make 
the paper, C. to engrave the plate, and D. to fill up the names of a 
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forged note, and they do so, each without knowing that the others 
are employed for that purpose, and D. may be indicted for the 
forgery, and A. as an accessory ; R. v. Dade^ 1 Mood. C. C. 307 ; 
for, if several make distinct parts of a forged instrument, each is a 
principal, although he do not know by whom the other parts are 
executed, and though it is finished by one alone in the absence of 
the others. R. v. Kirkwood, 1 Mood. C. C. 304. See Reg. v. Kelly, 
2 a & K. 379.. 

There must also be a participation in the act ; for although a man 
be present whilst a felony is committed, if he take no part in it, and 
do not act in concert witn those who commit it, he will not be a prin- 
cipal in the second degree, merely because he did not endeavour to 
prevent the felony, or apprehend the felon. 1 Hale, 439 ; Font. 350. 
It is not necessary, however, to prove that the party actually aided in 
the commission of the offence ; if he watched for his companions, in 
order to prevent surprise ; or remained at a convenient distance, in 
order to favour their escape, if n3cessary ; or was in such a situation 
as to be able readily to come to their assistance, the knowledge of 
which was calculated to give additional confidence to his companions 
— in contemplation of law he was present aiding and abetting. So a 
participation, the result of a concerted design to commit a specific 
offence, is sufficient to constitute a principal in the second degree. 
Thus, if several act in concert to steal a man’s goods, and he is in- 
duced by fraud to trust one of them, in the presence of the others, 
with the ])Ossc8sioii of the goods, and then another of the party entice 
the owner away, that he who has the goods may carry them off, they 
are all guilty as principals. R. v. Standley, U. d; R. 305 ; and see A. 
V. Passey, 7 C. d; P. 282 : U. v. Lockett, Id. 300. So it has been 
holdcn, that to aid and assist a person to the jurors unknown to ob- 
tain money hy ring- dropping, is felony, if the jury find that the pri- 
soner was confederate with the person unknown to obtain the money 
hy means of this practice. R. v. Moore, 1 Leach, 314. So, if two 
persons driving carriages incite each other to drive furiously, and one 
of them, so driving, rim over and kill a man, it is manslaughter in 
both. Reg. v. Svnndnll, 2 C. & K. 230. . If one encourage another 
to commit suicide, and be present abetting him while he does «o, 
such person is guilty of murder as a principal ; and if two persons 
enSourage each other to self-murder, and one kills himself, but the 
other fails in the attempt, he is a principal in the murder of the other. 
R. V. Dyson, R. d? R. 523. See R. v. Russell, 1 Mood. C. C\ 35G : 
Reg. V. A iison, 8 C. d’ P. 418. So likewise, if several persons combine 
for an unlawful purpose, or for a purjiose to be carried into effect by 
unlawful means {^see Post. 351, 352) ; particularly if it be carried into 
effect notwithstanding any opposition that may be offered against it; 
Fast. 353, 354 : and one of them, in the prosecution of it, kill a man, 
it is murder in all who are present, whether they actually aid or abet 
or not (see the Sessinghurst- house case, 1 Hale, 461), provided the 
death were caused by the act of some one of the party in the course 
of his endeavours to effect the common object of the assembty. 1 
Hawk. c. 31, 8. 52 ; Fost. 352 : R. v, Hodson, 1 Leach, 6 : J?. v. Plum- 
mer, Kel. 109. But the act must be the result of the confederacy ; 
for if several are out for the purpose of committing a felony, and upon 
alarm and pursuit run different ways, and one of them kill a pursuer 
to avoid being taken, the others are not to be considered as princi- 
pals in that offence. R. v. White, R. d R. 99. Thus, where a gang 
of poachers, consisting of the prisoners and Williams, attacked a 
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gamekeeper, beat him, and left him senseless upon the ground but , 
Williams returned, and whilst the gamekeeper was insensible upon 
the ground took from him his gun, pocket-book, and money : Park^ J., 
held this to be a robbery by Williams onh^ M. v. Hawkins^ 3 C. & P. 
392. The purpose must also be unlawful ; for if the original object 
be lawful, and be prosecuted by lawful means, should one of the 
party in the prosecution of it kill a man, although the party killing, 
and all those who actually aid and abet liim in the act, may, accord- 
ing to circumstances, be guilty of murder or manslaughter, yet tlie 
other persons who are present, and who do not actually aid and abet, 
are not guilty as principals in the second degree. Post. 354, 355 ; 

2 Hawk. c. 29, s. 9. 

A mere particij)ation in the act, without a felonious partici])ation in 
the design, will not be sufficient. 1 East^ P. C. 257 : R. v. Plummer^ 
Kel. 109. Thus, if a master assault another with malice prepense, 
and the servant, ignorant of his master’s felonious design, take part 
with him, and kill the other, it is manslaughter in the servant, and 
murder in the master. 1 Ilale^ 446. So on an indictment under 
the stat. 1 Viet. c. 85, s. 2, charging A. with the capital offence of 
inflicting a bodily injury dangerous to life, with intent to commit 
murder, and B. with aiding and abetting him, it was held to be 
essential, to make out the charge against B., that he should have 
been aware of A.’s intention to commit murder. Reg. v. Cruse^ 8 C. 

P.541. 

Ill the case of murder by duelling, in strictness both of the seconds 
are principals in the second degree ; yet Lord Hale considers that, as 
far as relates to the second of the party killed, the rule of law in this 
respect has been too far strained ; and he seems to doubt whether such 
second should be deemed a principal in the second degree. 1 Hale^ 
442, 452 : but f^ee R. v. Parkins, 4 C. c5 P. 537 : R. v. Mi^rphy^ 6 
C. & P. 103 : Reg. v. Young ^ 8 C. <fc P. 645 : Reg. v. Cuddy ^ 1 C. dt 
K. 210 (ante, 7). 

If the principal was insane at the commission of the act, no person 
can be convicted as an aider and abettor of the act. Reg. v. Tyler ^ 

8 C. & P. 616 (antc.p. 9), 


ACCESSORIES BEFORE THE FACT. 


Statutes. 

24 25 Viet c. 94, s. 1 — Accessories before the fact^ indictable as 

Principals .'] — Whosoever shall become an accessory before the fact 
to any felony, whether the same be a felony at common law, or by 
virtue of any act passed or to be passed, may be indicted, tried, con- 
victed and punished in all respects as if he were a principal felon. 

Sect. 2 — Accessories before tpe fact may be indicted as suchy or as 
substantive Felons.] — Whosoever shall counsel, procure or command 
any other person to commit any felony, whether the same be a felony 
at common law or by virtue of any act passed or to be passed, shall 
be guilty of felony, and may be indicted and convicted either as an 
accessory before the fact to the principal felony, together with the 
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principal felon, or after the conviction of the principal felon, or may 
be indicted and convicted of a substantive felony whether the princi- 
pal felon shall or shall not have been previously convicted, or shall 
or shall not be amenable to justice, and may thereupon be punished 
in the same manner as any accessory before the fact to the same 
felony, if convicted as an accessory, may be punished. 

Sect, Prosecution of Accessory after Principal has been convicted., 
but not attainted.'] — If any principal offender shall be in anywise con- 
victed of any felony, it shall be lawful to proceed against any acces- 
sory, either before or after the fact, in the same manner as if such 
principal felon had been attainted thereof, notwithstanding such 
principal felon shall die, •or be pardoned, or otherwise delivered 
before attainder; and every such accessory shall upon conviction 
suffer the same punishment as he would have suffered if the principal 
had been attainted. 

Sect. 7 — Trial of Accessories.] — Where any felony shall have been 
wholly committed within England or Ireland, the offence of any per- 
son who shall be an accessory either before or after the fact to any 
such felony may be dealt with, inquired of, tried, determined, and 
punished by any court which shall lAve jurisdiction to try the princi- 
pal felony, or any felonies committed in any county or place in wdiicli 
the act by reason whereof such person shall have become such acces- 
sory shall have been committed ; and in every other case the offence 
of any person who shall be an accessory either before or after the 
fact to any felony may be dealt with, impiired of, tried, determined 
and punished by any court which shall have jurisdiction to try the 
principal felony or any felonies committed in any county or place in 
which such person shall be apprehend(id or be in custody, whether 
the principal felony shall have been committed on the sea or on the 
land, [or begun on the sea and completed on the land, or begun on 
the land and comj)letcd on the sea,] and whether within her majesty’s 
dominions or without, [or partly witliin her majesty’s dominions and 
partly without ;] provided that no person who shall be once duly 
tried ei^er as an accessory before or after the fact, or for a substan- 
tive ferony under the provisions hereinbefore contained, shall be 
liable to be afterwards prosecuted for the same offence. 


Indictment of together with the Principal. 

After charging the 2ndncipal with the offence, and immediately before 
the conclusion of the indictment, you may charge the accessoty thus : — 
And the jurors aforesaid, upon their oath aforesaid, do further present, 
that J. W., before the said [felony and larceny] was committed in 
form aforesaid, to wit, on the first day of August, in the year afore- 
said, did feloniously and maliciously incite, move, procure, aid, 
counsel, hire, and command, the said J. S., the said [felony and 
larceny] in manner and form aforesaid to do and commit ; agamst the 
peace, etc., etc. The act of accessory before the fact is described in 
the several statutes creating new felonies, or punishing mth death the 
principals and accessories in felonies at common law, in different terms. 
But if the statute do not mention accessories, or in the case of a felony 
at common law, the toards in the above form, “ incite, move, procure,''* 
etc., will he sufficiently indicative of the offence. And even where the 
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statute does eocpressly describe the offence of accessory in terms^ it is not ^ 
absolutely necessary to describe it in the same terms in the indictment; 
a description in equivalent terms will be sufficient: thus^ whei*e the 
words in the statute were “ command^ hire^ or comisel^'' and in the in* 
dictment “ exdte^ move^ and procure^' the indictment wa^ holden good : 
because the words were of the same legal import, R, v. Grevil^ \ And, 
195. A man may be indicted as accessory to one of several principals^ 
or to all: and if he be indicted as accessory to all^ he may be convicted 
on such indictment as accessory to one or some of them. Lord SancJuir's 
case^ 9 Co. 119 ; Fost, 361 : 1 Hale^ 624. (See aiite^ j|7. 9.) An in- 
dictment charging that a certain evil-disposed person feloniously stole 
certain goods^ and that A. B. feloniously incited the. said evil-disposed 
person to commit the said feiony,, is had as against A. B. Reg, v. 
Caspar, 2 Mood. C, C. 101 ; 9 C. P, 289. As to the veniie^ see ante^ 
pp. 29, 823. 

The offence of accessori/ before the fact is felony, and is now in all 
cases punishable in the same manner as if tlm accused were the princi- 
pal felon. 24 25 Viet. c. 94, s. 1. See also, as to larcenies and other 

offences connected therewith, 24 & 25 Viet. c. 96, s. 98, {ante, p. 816) ; 
as to arson and malicious injur'ies to property, 24 S 25 Viet. c. 97, s. 56, 
{ante, i). 816) ; as to forgery, 24 d; 25 Viet. c. 98, s.49, {ante, p. 816) ; 
as to coinage ojfences, 24 & 25 Viet. c. 99, s. 35, {ante, p. 817) ; as to 
offences against the person, 24 d 25 Viet. c. 1(X), s. 67, {ante, ^>.817) ; 
as to post-office * offences, 7 W. &\ Viet. c. 36, s. 35, {ante, p. 817) ; 
as to piracy, 1 W. ^ & 1 Viet. c. 88, s. 4 {anUi, p. 817). Wherever 
specific punishments are provided for accessories before the fact, in such 
cases accessories must he punished wuler the particxdar statute ; but 
where no punishment is provided, then accessories may he kept to penal 
servitude for not more than seven 7ior less than three years, or impri- 
soned {ivith or without hard labour^ for the whole or any part of the 
imprisonment, and with or 7oithout solitary confinement, 7 d; 8 (x. 4, 
c. 28, s. 9 {ante, p. 693), such confinement not exceeding one mo7ith at 
any one time, nor three months in any one year, 7 W. 4 dr 1 Viet. c. 90, 
8. 5, not exceeding two years ; and, if a -male, may be once, twice, or 
thrice publicly or jmvatcly whipped, in luldition to the impi'isonment, 'if 
the court shall think fit. 1 <& i G, 4, c. 28, s. 8 {ante, p, 69^) ; 20 d 
21 Viet. c. 3 {ante, p. 265). 

It is only in lelonies that there can be accessories ; in high treason, 
every instance ot* incitement, etc., which in felony would make a man 
an accessory before the fact, will make him a j>rincipal traitor, Fost. 
341, and he must be indicted as such. 1 Hale, 238. Also, all those 
wlio in felony would be accessories before the fact, in offences under 
felony are principals, and must be indicted as such. 4 Bl. Com. 36 : 
Rey. V. Clayton, 1 C. d K. 128 ; Reg. v. Molarul, 2 Mood, C, C, 
276 : Reg. v. G^'eenwood, 2 Den. C. C. 453. In manslaughter, how- 
ever, there can be no accessories before tlic fact, for the offence is 
sudden and unpremeditated; and therefore, if A. be indicted for 
murder, and 13. as accessory, if the jury find A. guilty of man- 
slaughter, they must acquit j3. 1 Hale, 347, 450, 616* 

Formerly, an accessory could not, without his own consent, unless 
tried with the principal, be brought to trial until the guilt of his 
principal had been legally ascertained by conviction (1 A, st. 2, c. 9), 
or outlawry. Fost. 360 ; 1 Hale, 623. But see now stat. 24 d 25 
Viet. c. 94, 88. 2, 5, and the proviso in s. 7 (ante, ptp. 821, 822). Where 
the principal and accessory are tried together, one being charged as 
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principal and the other as acccssoiy ("which will now probably never 
* occur), if the principal plead otherwise than the general issue, the 
accessory shall not be bound to answer until the principal’s plea be 
first determined, d II, 7, ID ; 1 Ilale^ 624 ; 2 Imt, 184. So, also, 
whjBre the principal does not appear to take his trial, but the acces- 
Bory does, the latter is not compellable to plead. Beg. v. Ashmall^ 
9 u <$} P. 236. But if the general issue be pleaded, then the jury 
shall be charged to inquire first of the principal, and, if they find him 
not guilty, tlien to acquit the accessory. but if they find the princi- 
pal guilty, they are then to inquire of the accessory. 1 Hale^ 624 ; 
2 Imt, 184. ♦ Even in a case where the principal was indicted for 
ljurglary and larceny in a dwelling-house, and the accessory charged 
in tlic same indictment as accessory before the fact to the said 
'‘'‘felony and burglary f and the jury acquitted the principal of the 
burglary, but found him guilty of tne larceny — it seems the judges 
were of opinion that the accessory should have been acquitted ; for 
the indictment charged him as accessory to the burglary only, and 
the principal being acquitted of that, the accessory should be ac- 
quitted also. R. V. Donnelly d Vaughan^ R. & R. 310 ; 2 Marsh. 571. 
aScc also 24 & 25 Viet. c. 94, s. 6, ante^p. 10. 


Evidence. 

Tlic prosecutor, after proving the guilt of J. S., must prove that 
fl.W. had previously procured, hired, advised or commanded J. S. to 
commit the larceny ; and whether this were done directly or through 
the intervention of a third person is immaterial. Post. 125. {See 
ant(\ p. 8.) 

As it i.s essential, to constitute the offence of accessory, that the 
party should be absent at the time the oftqncc was committed, 1 Hale, 
615, 616, if it appear therefore that J. W. was present when the 
larceny in question was committed, he must, if indicted as an acces- 
sory, be acquitted. E. v. Gordon, 1 Leach, 515. 

The accessory, on the other hand, may controvert the guilt of his 
principal. Post. 365, So, he may prove that, after he had so ordered, 
hired, or advised J. S., he repented of it, and actually countermanded 
the order, etc. 1 Hale, 617. So, if it appear that the accessory 
ordered or advised one crime, and that the principal committed an- 
other ; as, for instance, if he commanded J. S. to burn a house, and 
instead of doing so, he committed a larceny, he must be acquitted. 
1 Hale, 617. So, if J. W. ordered J. S. to commit a crime against A., 
and, instead of doing so, he wilfully committed the same crime against 
B., J. W. would not be answerable as accessory : but if J. S. had 
committed the offence against B. by mistake, instead of A., it seems it 
would be otherwise ; Post. 370 ct seq.j but see 1 Hale, 617 ; 3 Inst. 
51. But it is clear that the accessory is liable for all that ensues upon 
the execution of the unlawful act commanded ; as, for instance, if A. 
commanded B. to beat C., and he beat him so that he dies, A. is 
accessory to the murder. 4 Bl. Com. 37 ; 1 Hale, 617. Of if A. 
command B. to burn the house of C., and in doing so the house of D. 
is also burnt, A. is accessory to the burning of D.’s house. Plowd. 
475. So if the offence commanded be effected, although by different 
means from those commanded ; as, for instance, if J. W. hire J. S. to 
poison A., and instead of poisoning him he shoot him, J.W. is never- 
theless liable as accessory. Post. 369, 370. Where the procurement 
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is through an intermediate agent^ it is not necessary that the acces- 
sory should name the person to be procured to do the act. M. v. 
Cooper, b a dP. 535. 

Indictment agaimt an Accessory before the Fact, as for a substantive 
Felony, under 24 db 25 VkU c, 94, s. 2. 

Central Criminal Court, to wit : — ^The jurors for our lady the Queen 
upon their oath present, that J. S. [or, that some person or persons 
to the jurors aforesaid unknown], on the first day of June, in the 
year \etc,, etc., stating the felony, exclusive of the conclusion, “ against 
the peace,” etci]. And the jurors aforesaid, upon their oath afore- 
said, do further present, that J. W., before the said [felony and 
larceny] was committed in form aforesaid, to wit, on the first day of 
May, in the year aforesaid, did feloniously and maliciously incite, 
move, procure, aid, counsel, hire, and comniand the said J. 8. [or the 
said person or persons to the jurors aforesaid unknown] the said 
[felony and larceny] in manner and form aforesaid to do and commit : 
against the form of the statute in such case made and provided, 
and against the peace of our lady the Queen, her crown and dig- 
nity. An indictment is properly framed as for a suhstanthe felony, 
which states in the first nlace ihcHt the principal committed the felony, 
and then that the def^^ant incited, moved, etc., him to commit it ; 
although the principal Kas not been tried, and does not ap^tear to he 
amenable to justice. Reg. v. Wallace, C. efi Mar. 200 ; 2 Mood. C. C. 
200 . 

Evidence. 

Prove the felony as already directed ante, passim : and tlien prove 
the defendant’s guilt as accessory, as directed ante, p. 824. 

If the principal felon be known, the indictment should charge the 
felony, etc., to have been committed by him, and not by a person 
unknown. R. v. Walker, ante, p. 39 ; attd see Reg. v. Caspar, ante, 
p. 823. 


Indictment for soliciting a Person to commit an Offence. 

Middlesex, to wit : — The jurors for our lady the Queen upon their 
oath present, that J. S., on the first day of June, in the year of our 

Lord , falsely, wickedly, and unlawfully did solicit and incite one 

J. W., a servant of one J. N., feloniously to steal, take, and carry 
away a large quantity, to wit, one hundred pounds weight of cotton 
twist, of the goods and chattels of the said J. N. his master ; to the 
great damage of the said J. N., to the evil example of all others in the 
like case offending, and against the peace of our lady the Queen, her 
crown and dignity. 

Misdemeanor: fine or imprisonment, or both. R. v. Higgins, 2 
East, 5. 

Evidence, 

Prove the soliciting or inciting, as alleged in the indictment. Prove 
it in the same manner as you would prove the oflfence of accessory 
before the fact, except that this offence is committed, although the 
larceny or embezzlement was not in fact committed. 


K N 5 
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ACCESSORIES AFTER THE PACT. 

Statute, 

24 ds 25 Viet c. 94 , s, Z— -Accessories after the Fact may he indicted 
as such^ or an substantive Felcms,'] — Whosoever shall become an ac- 
cessory after the fact to any felony, whether the same be a felony at 
common law or by virtue of any act passed or to be passed, may be 
indicted and convicted either as an accessory after the fact to the 
principal felony, together with the principal felon, or after the con- 
viction of the principal felon, or may be indicted and convicted of a 
substantive felony whether the principal felon shall or shall not have 
been previously convicted, or shall or shall not be amenable to jus- 
tice, and may thereupon be punished in like manner as any accessory 
after the fact to the same felony, if convicted as an accessory, may 
be punished. 

Sect. 4 — Punishment of Accesscyries after the Every acces-» 

sory after the fact to any felony (except where it is otherwise 
specially enacted), whether the same be a felony at common law or 
by virtue of any act passed or to be passed, shall be liable, at the 
discretion of the court, to be imprisoned in the common gaol or house 
of correction for any term not exceeding two years, with or without 
hard labour, and it shall be lawful for the court, if it shall think fit, 
to require the offender to enter into his own recognizances and to 
find suretico, both or either, for keeping the peace, in addition to 
such puniahmont : provided that no person shall be imprisoned 
under this clause for not finding sureties for any period exceeding 
one year. 


Indictment against^ with the Principal, 

After stating the ofence of the principal^ cmd immediately before the 
conclusion of the indktinent^ charge the accessomj ofter the fact thus :] 
— And the jurors aforesaid, upon their oath aforesaid, do further pre- 
sent, that J. W., well knowing the said J. S. to have done and com- 
mitted the said [felony and larceny] in form aforesaid, afterwards, to 
wit, on the day and year aforesaid, him the said J. S. did feloniously 
receive, harbour, and maintain ; against the peace, etc.^ as in ordinary 
cases. As to receicing stolen goodSy etc., see ante^ p. 369. As to the 
venue ^ see ante., p. 30. 

Although in high treason there are no accessories after the fact., those 
who in feloniis wendd he accessories after the fact., being principals in 
high treason f yet in their progress to conviction they must he treated as 
accessories, and indicted specially for the receipt, etc., and not as prin- 
cipal traitors. 1 Hale, 238. In offences under felony, there is no 
penalty inflicted by the common law for receiving, harbouring, or main- 
taining the principal ; 1 Hale, 613 ; but in some few cases it is made 
punishable by statute. Yet in these cases, if the act of the receiver 
amount to a rescue, or to the obstructing^an officer of justice in the ejt- 
cution of his duty, or the like, he would undoubtedly be indictable for it 
as for a misdemeanor. 2 Hawk, c, 29, s. 4. (/See ante, p. 11.) In 
felonies at cotnmon law, the offence of the accessory is a felony; hut he 
is not punishable with death by a statute imposing the punishment of 
death on the principal, unless the statute in terms extend to accessorus 
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also. In felonies created hy statute ^ — if the statute make no mention of 
accessories^ accessories after the fact are punishable as for a felony ; 
see 3 Inst. 59 ; if it mention accessories before the faL% but 7iot acres- 
soiies after ^ the latter.^ according to Lord Uale (1 Ilale^ 235, 23G, 328), 
are not punishable ; Hawkins^ however^ is of a different opinion ; 2 
Hawk. c. 29, s. 14 ; hut if it mention receivers^ etc.^ they are in that 
case punishable in the manner directed hy the statute. Accessories 
after the fact to murder may be kept to penal servitude for life or for 
not less than three years, or imprisoned, with or without Juird labour, 
not exceeding two years. 24 & 25 Viet. c. 100, s. G7. Accessories 
after the fact to larceny, &c. (24 d' 25 Viet. c. 9G, s. 98) ; to arson and 
nmlicious injuries (c. 97, s.^G) ; to forgeiy (c. 98, s. 49) ; to coinage 
offences (c. 99, s. 35) ; to offences against the person (c. 100, 67) ; to 

jTOst-offee offences (7 W. 4t & 1 Viet. c. 3G, s. 35) ; to piracy (7 W. 4 
& 1 Viet. c. 88, 8. 4) ; are liable to imprisonment, with or without hard 
labour, not exceeding two years {ante, pp. 816, 817). So are accessories 
after the fact to any felony, whether at common law or by statute, unless 
tchere it is othoivise specially enacted, 24 d 25 Viet. c. 94, s. 4 (ante, 

p. 826). 

Accessories a fter the fact could not, until the stat. 11 12 Viet. c. 46, 

be tried before the comnetion or attainder of their principal, unless they 
consented to it. 1 Hale, 623; 2 Hawk. c. 29, s. 45. They might 
however he tried with their principal ; 1 Hale, 623 ; or separately, 
after the principal had been co7iolcted, 7 G, 4, c. 64, s. 11, or attainted. 
{See ante, p. 11.) And now they are triable as for a substantive 
felony, in the same manner as accessories before. 24 d 25 Viet c. 94, 
«.3. And any number of accessories to the same felony may be charged 
with substantive felonies in the same indictment. Id. s. 6 ; see aiite, 
p. 9. 

' Evidence. 

1. The prosecutor must prove the principal guilty of the felony 
cliargod again.st him hy the indictment, as in onlinary cases. 

2. He must prove that J. W. received, harboured, or maintained 
the principal, after he had so committed the felony ; as, for instance, 
tliat he concealed liiin in his house, IJalt. 530, 531, or shut the door 
against his pursuers, until he should have an opportunity of escaping, 

1 Hale, 619, or took money from him to allow him to escape, 9 //. 4, 
1, or supplied him with money, a horse, or other necessaries, in order 
to enable him to escape*, Hale, Sum. 218 ; 2 Hawk. c. 29, s. 26, or 
that the principal was in prison, and J. W. bribed the gaoler to let 
liiin ebca})e ; or conveyed instruments to him to enable him to break 
prison and escape. 1 Hale, 621. 

But merely suffering the principal to escape will not make the 
party an accessory after the fact ; for it amounts at most but to a 
mere omission. 9 II. 4,/, 1 ; 1 Hale, 619. So, if a person supply 
a felon in prison with victuals or other necessaries for his sustenance ; 

1 Hale, 620 ; or if a physician or surgeon professionally attend a 
felon sick or wounded, although he know him to be a felon ; 1 Hale, 
332 ; or if a person speak or write in order to obtain a felon’s pardon 
or deliverance ; 26 Ass. 47 ; or advise his friends to write to the wit- 
nesses not to appear against him at his trial, and they write accord- 
ingly ; 3 Inst. 139 ; 1 Hale, 620 ; or even if he himself agree for 
money, not to give evidence against the felon ; Moor, 8 ; or know of 
the felony and do not discover it ; 1 Hale, 371, 618 ; none of these 
acts would be sufficient to make the party an accessory after the 
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ffact. He must be proved to have done some act to assist the felon 
personally. Reg. v. Oiapple., ^ C. & P. 365. But if he employ 
another person to harbour or relieve the felon, he will be equally 
guilty as if he did so himself. J?. v. Jam's, 2 M, & Rob. 40. 

A wife is not punishable as accessory for receiving, etc., her hus- 
band, although she know him to have committed felony ; 1 Hafe, 48, 
621 ; Reg. v. Manning.^ 1 C. & K. 903, w. ; for she is presumed to act 
under his coercion. (See anU^ p. 10.) But no other relationship of 
j)arties can excuse the wilful receipt or assistance of felons ; a father 
cannot assist his child, a child his parent, a husband his wife, a 
brother his brother, a master his servanL or a servant his master. 
Id. 

3. It must be proved that J. W. at the time he received or as- 
sisted the principal felon, knew that he had committed a felony. 
This knowledge may be proved either from the defendant’s admis- 
sions, or the like, or by evidence of circumstances from which the 
jury may fairly presume it. {See ante^p. 207.) R. v. Beveridge^ 3 
P. Wins. 439. 

Indictment against an Accessory after the Fact^ the Principal being 
convicted. 

Proceed as in the precedent., ante., p. 824, to the asterisk., and then 
Urns'] : — And the jurors aforesaid, upon their oath aforesaid, do further 
present, that J. W., well knowing the said J. S. to have done and 
committed the said [felony and larceny] aforesaid, after the same was 
so committed as aforesaid, to %vit, on the day and year aforesaid, him 
the said J. S. did feloniously receive, harbour, and maintain ; against 
the peace, etc., etc., as In ordiwmj cases. Prove the conviction of the 
principal as directed ante, passim; and the guilt of the accessory., as 
directed ante, p. 827. 

A n indictment as for a stibstantive felony may be in the same terms. 

See Reg. v. Wallace, ante, p. 825. 
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PART V. 

SUBSEQUENT FELONY. 


Statutes, 

1 & ^ G. 4, c. 28, 8. 11.] — Whereas it is expedient to provide for 
a more exemplary punishment for offenders who commit felonies 
after a previous conviction for felony, whether such conviction shall 
have taken place before or after the* commencement of this act ; be it 
therefore enacted, that if any person shall bo convicted of any felony, 
not punishable with death, committed after a previous conviction for 
felony, such person shall, on such subsequent conviction, bo liable, at 
the discretion of the court, to he transported beyond the seas for life, 
or for any terra not less than seven years, or to be imprisoned for any 
terra not exceeding four years, and, if a male, to be once, twice, or 
thrice publicly or privately whipped (if the court shall so think fit), 
ill addition to such imiinsonraent ; and in any indictment for any 
such felony committed after a previous conviction for felony, it shall 
be sufficient to state that the offender was at a certain time and place 
convicted of felony, without otherwise describing the previous felony ; 
and a certificate containing the substance and effect only (omitting 
the formal part of the indictment and conviction for the previous 
felony), purporting to be signed by the clerks of the court, or other 
officer liaving the custody of the records of the court where the of- 
fender was first convicted, or by the deputy of such clerk or officer 
(for which certificate a fee of six shillings and eight pence, and no 
more, shall be demanded and taken), shall, with proof of the identity 
of the person of the offender, be sufficient evidence of the first con- 
viction, without proof of the signature or official character of the 
person appearing to have signed the same ; and if any such clerk, 
officer, or deputy, shall utter a false certificate of any indictment and 
conviction for a previous felony, or if any person other than such 
clerk, officer, or deputy, shall sign any such certificate as such clerk, 
officer or deputy, or shall utter any such certificate with a false or 
counterfeit si^ature thereto, every such offender shall be guilty of 
felony ; and, being lawfully convicted thereof, shall be liable, at the 
discretion of the court, to be transported beyond the seas for the term 
of seven years, or to be imprisoned for any term not exceeding two 
years ; and, if a male, to be once, twice, or thrice publicly or pri- 
vately whipped (if the court shall so think fit) in addition to such 
imprisonment. 
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20 <& 21 Viet c. 3.] — Ante^p. 265. 

24 d 25 Viet e. 96, s. 116.1 — ^In any indictment for any offence 
punishable under this act, and committed after a previous conviction 
or convictions for any felony, misdemeanor, or offence or offences 
punishable upon summary conviction, it shall be sufficient, after 
charging the subsequent offence, to state that the offender was at a 
certain time and place or at certain times and places convicted of 
felony, or of an indictable misdemeanor, or of an offence or offences 
punishable uj)on summary conviction, (as the case may be,) without 
otherwise describing the previous felony, misdemeanor, offence or 
offences : and a certificate containing the substance and effect only 
(omitting the formal part) of the indictment and conviction for thfe 
previous felony or misdemeanor, or a copy of any such summary 
conviction, purporting to be signed by the clerk of the court or other 
officer having the custody of the records of the court where the of- 
fender was first convicted, or to which such summary conviction 
shall have been returned, or by the deputy of such clerk or officer, 
(for which certificate or copy a fee of five shillings and no more shall 
be demanded or taken,) shart, upon proof of the identity of the person 
of the oftender, be sufficient evidence of such conviction, without 
proof of the signature or official character of the person appearing to 
have signed the same : and the proceedings upon any indictment for 
committing any offence after a previous conviction or convictions 
shall be as follows ; (that is to say,) the oftender shall, in the first 
instance, be arraigned upon so much only of the indictment as charges 
the hubsiMpient oftence, and if he plead not guilty, or if the court 
order a plea of not guilty to be entered on his behalf, the jury shall 
be charged, in the first instance, to inquire concerning such subse- 
<iucnt offence only ; and if they find him guilty, or if on arraignment 
he plead guilty, he shall then, and not before, be asked whether he 
had been previously convicted as alleged in the indictment, and if he 
answer that he had been so previously convicted the court may pro- 
ceed to sentence him accordingly, but if he deny that he had been 
so previously convicted, or stand mute of malice, or will not answer 
directly to such question, the jury shall then be charged* to inejuire 
concerning such previous conviction or convictions, and in such case 
it shall not be necessary to swear the jury again, but the oath al- 
ready tfiken by them shall for all purposes be deemed to extend to 
such last-mentioned inquiry : provided, that if ujmn the trial of any 
person for any such subsequent offence such person shall give evi- 
dence of his good character, it shall be lawful for the prosecutor, in 
answer thereto, to give evidence of the conviction of such person for 
the previous oftcnce or offences before such verdict of guilty shall be 
returned, and the jury shall inquire concerning such previous con- 
viction or convictions at the same time that they inquire concerning 
such subsequent offence. 


Indictment for a subsequent Felony^ after a prior Conviction 
for Felony. 

Central Criminal Com*t, to wit ; — The jurors for our lady the Queen 
upon their oath present, that heretofore, to wit, at, etc. \desLrihmg 

court where the defendant vxis tried and comicted]^ on the 

day of , in the year of our Lord , J. S. was convicted of 
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felony, which said conviction is still in full force, strength, and effect 
^d not in the least reversed, annulled, or made void. And the 
jurors aforesaid, upon their oath aforesaid, do further present, that the 
said J. S., having been so convicted of felony as aforesaid, afterwards, 

to wit, on the first day of June, in the year of our Lord , [three 

pairs of shoes^ one shirty and one waistcoat^] of the goods and chattels 
of J. N., feloniously did ste'al, take, and carry away [describing some 
felony not punishable with deaths as in the precedents antCy passini] ; 
against the form of the statute in such case made and provided, and 
against the peace of our lady the Queen, her crown and dignity. It 
is sufficient to state that the defendant was at a certain time and place 
convicted of felony y without otherwise describing the previous felony ; 
7 8 (r. 4, c. 28, s. 11 : nor is it necessary to state the judgment. 

Reg. v. Spencery 1 C. d K. 159. Any number of previous convictions 
may be laid and prorexly Reg. v. Clarky Dears. C. C. 198 : ami either 
at the beginning or at the end of the indictment. Reg. v. I^tEwhiy 1 
Belly C. C. 20. 

Penal servitude for life or for not less than three yearSy or impnson- 
meut (with or without hard labour for the whole or any part of the im- 
prisonmmty ami iclth or without solitary conjinementy 7 8 G. 4, c. 28, 

s. 9, awte, j;. 793, such, confinement not exceeding 07 ie month at any one 
timCy nor three months in any one yeary 7 IF. 4 1 Viet. c. 90, s. 5) 

iwt exceeding four years ; andy if a malCy to he oncCy twicCy or thrice 
2>ublicly or jirivately ichippedy in addition to the imprisomncid if tie 
court shall think fit. 1 d k G. 4, c. 28, s. 11 ; 20 (f* 21 Viet. c. 3 (antCy 
p. 265). 


Evidence. 

The allegations, in the order in which they occur in the indict- 
ment, arc, — 1. The previous conviction, wliich is proved by a certi- 
ficate (see ante y p. 22.6) y with evidence of tlie identity of the defendant. 
And in order to prove the identity, it is not essential to call a wit- 
ness who was present at the trial to which the certificate refers ; it 
is sufficient to prove that the defendant is the person who underwent 
the sentence mentioned in the certificate, Reg. v. CroftSy 9 C. d P. 
219 : Reg. v. Lengy 1 P. d F. 77. The certificate must state that 
judgment was given for the previous felony ; it is not sufficient for it 
to state a ccmriction. Reg, v. Achroydy 1 C. cf* K. 158. 2. The sub- 

sequent felony, which is proved as in other cases. See the different 
titles. 

Considerable difficulty for some time existed as to the course to be 
pursued under the stat. 1 d ^ G. 4, c. 28, s. 11. A prejudice was 
created in the minds of the jurors by a knowledge of the previous 
conviction, and yet in strictness that circumstance could not bo with- 
held from their knowleilge. To remedy this, the stat. 6 d 7 W. 4, 
c. Ill, was passed ; under which the prisoner must have been ar- 
raigned on the whole indictment, but the jury must have been charged, 
and the evidetice must have proceeded, as if the indictment did not 
contfiin the averment of a previous conviction ; and this allegation 
was not to be opened to the jury, or their verdict taken upon it, until 
after they had found the prisoner guilty of the subsequent felony, and 
then the prosecutor must have proved the previous conviction and 
identity of the defendant, and upon this likewise the jury must have 
delivered their verdict. Similar provisions were contained also in the 
14 d 15 Viet. c. 19, s. 9. But by the 24 d 25 Viet. c. 96, a. 116, thP 
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S rovisiouB of which in this respect are general, applying to “ any in- 
ictment for committing any offence after a previous conviction or 
convictions,” the prisoner is first arraigned for the subsequent offence 
only ; if he pleads not guilty, the jury inquire first of that offence only ; 
if they find him guilty, or if he plead guilty, he shall then, and not 
before, be asked whether he had been previously convicted as stated 
in the indictment ; if he deny it, the jury shall then be charged to 
inquire concerning such previous conviction or convictions, etc. If 
however the defendant cadi witnesses to .character (or if, by the cross- 
examination of* the witnesses for the prosecution, evidence to cha- 
racter be elicited, Reg. v. Gadhury^ 8 C. tfcP. 076 : Reg, v. Shrimpton, 
2 Den. C. C. 319), the previous conviction may be proved in reply, 
and the compound question will, in that case, be left to the jury in 
the first instance. 
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ABATEMENT, plea in, 114. In what cases, 114; for want of an 
addition, or for a wrong one, 32, 113; for want of a Christian or 
surname, or for a wrong one, 32, 114; now useless, 114. Affidavit 
to verify it, 114, Proceedings upon, 114. Amendment of, 114. 
Judgment, 116. 

Abduction, 603—608 ; of a woman on account of her fortune, statute, 603 ; 
indictment, 604 ; punishment, 604 ; evidence, 604. Of a girl under 
sixteen years of age, statute, 605 ; indictment, 605 ; punishment, 606 ; 
evidence, 606. Of children under ten years, 607 ; statute, 607 ; in- 
dictment. 607 ; punishment, 608 ; evidence, 608. 

Abettors. See Aiders** 

Abominable crime, sending letters threatening to accuse of, statute, 350 ; 
indictment, 364 ; punishment, 364 ; evidence, 364. 

Abortion, attempts to procure, statute, 615. Indictment for administering 
poison to procure miscarriage, 615 ; punishment, 615; evidence, 615. 
Indictment for using instruments to procure miscarriage, 616 ; punish- 
ment, 616; evidence, 616. Indictment for procuring poison for the 
purpose of its being used to cause miscarriage, 616 ; punishment, 617. 

Abroad, murder or manslaughter committed, 27. 

Absence of husband or wife for seven years. See Bigamy,** 

Acceptance of a bill of exchange, forging or uttering, 497. See For- 
gery.'* 

Accessories, 816; trial of, within jurisdiction of the Admiralty, 27. 

Accessory l)efore the fact, 8, 821. See “ Principal and Accessory.** 

Accessory after the fact, 10,^6. See Principal and Accessory.** * 

Accessory in one county to felony in another, venue in indictments 
against, 30. . 

Accident, homicide by. See “ Homicide.** 

Accountable receipt, forgery of, statute, 502; indictment, 508; punish- 
ment, 508 ; evidence, 509. 

Accountant-general, forging the name of the, 522. 

Accused, consent of, necessary to summary jurisdiction, 267. 

Accusing or threatening to accuse a man of an infamous crime with in- 
tent to extort money from him, statute, 351 ; indictment, 363 ; punish- 
ment, 363*; evidence, 363. Indictment for sending a letter threatening 
to accuse, with intent, etc., 364 ; punishment, 364 ; evidence, 364. 

Acknowledging recognizance, or bail, or fine, recovery, cognovit or judg- 
ment, or deed enrolled falsely, statute, 528 ; indictment, 529 ; punish* 
ment, 529 ; evidence, 529. 

Acquittal of one defendant, to enable him to give evidence fora co-defendant, 
in what cases, 235. 

Acquittal, how proved, 123, 212, 268. 

Acquittance for money or goods, forgery of, statute, 502 ; indictment, 502 ; 
punishment, 503 ; evidence, 503. 

Acts of state, how proved, 225. Acts of state of a foreign government, 
how proved, 222. 

Addition of defendant, in an indictment or information, no longer neces- 
sary, 32. 

Addition of the party injured, 33. 

Adhering to the Queen’s enemies, what, 630 ; who an enemy, 631 ; overt 
acts, 630. Indictment, 630 ; evidence, 631. 

Adjoining county, trial in, of offences committed in a county of a city or % 
town. See “ FenueP 
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Adjournment of trial, J49, Set Practice** 

Administering poison, etc , to procure miscarriage. See ** JborUon.'* 
Administeritig poison, with intent to murder, 55S ; see ** Murder/’ so as to 
endanger life, 577 , see ** Poison/* with intent to iiijuie or annoy, 577. 
See Poison ** 

Admmisteiing voluntary oaths, 719. 

Administration of justice, libels reflecting on, 728. 

Administration, how proved, 216. 

Administrator, if goods of a deceased person be stolen, property laid in ad* 
ministrator^ 34 , if no executor or administrator, in the ordinary, 34 
Admiralty, trial of indictable oflences under Larceny Act, committed within 
the jurisdiction of the, 263 , under the Malicious Injuries Act, 432 , 
under the Forgery Act, 481 , under the Coinage Act, 638 , under the 
Oflences against the Person Act, 532. See “ High Seas ” 

Admiralty, accessories within the jurisdiction of the, of England or Ireland, 
venue for trial, 27. 

Admiralty court, libel, answer, depositions, and sentence of, how proved, 
217 , in what cases evidence, 217. 

Admissions See Confessions ’* 

Adulterer, killing of, by husband, 545. 

Adulterer, larceny by, 292 

Advertising for stolen property See “ Compounding Felony ” 

Affidavit to verily a plea to the jurisdiction, 114 , or a plea of misnomer, 
114 , or other plea in abatement, 114. 

Affidavit to ground an application for an information, 101 
Afhdavit, how pioved, and in whit cases evidence, 215 
Afhrination ol a Quaker, Moi avian, beparatist, etc , admissible in criminal 
cases, 243 , form ol, 244 If false, it is punishable as perjury, 243 
Affray, indietinent foi, 730, punishment, 730, evidence, 73b 
Age of discretion Set Infants ” 

Agent spplying to his own use money or securities intrusted to him for a 
speeilK puipose, statute, 380, indictment, 389, punishment, 390, 
evidence, 390. Converting to his own *086 any chattel, security, or 
power of attorney intrusted to him for safe custody, or for any speeiil 
purpose, indictment, 390 , punishment, 391 , evidence, 391 belling, 
negotiiting, etc, pi operty intrusted to nun for safe custody, statute, 
387 punishment o87. 

Agent or factor, pledging goods of his principal intrusted to him for sale, 
statute, 3b0 , indictment, 389, punishment, 390, evidenct, 390. 
Alders and Abettors in forcible entry, 738 , in high treason, 029, m 
misdemeanors, 8 , 

Alders and Abettors, who are, 4, must be present, 4 , must participate in 
the act, 5 When to be tried, 7 , in misdemeanors, punishable as prin- 
cipals, 8, 816, 817. Pioceedings against, 810. Indictment against, 
817 , punishment, 818 , evidence, 819 
Aiding pnsoners to esc ipe, 094 — 097 , statutes, 694. Indictment for con- 
veying hies, etc , to a pnsonei, to enable him to escape, 096 , punish- 
ment, 090 , evidence, 097. 

Airway See “ Mine ” 

Aha enotmtaj what may be given in evidence under, 568. 

Alias dtctusf in what cases necessary, and how used, 32. 

Aliens See ** Jury de Medietate ” 

Allegations, what may be rejected, 44, 46, 181, 190 , unnecessary, but rele- 
vant, must be proved, 191 , omission of allegations unnecessary to be 
proved, immaterial, 116 , when and how objected to, 116. 

Allegiance, endeavouring to seduce a soldier or sailor from, statutes, 670 , 
indictment, 077 , venue, 677 , punishment, 077 , evidence, 678. 
Almanack, date in, how proved, and m what cases evidence, 225. 

Alpaca, stealing, 340 , destroying, 450. See ** Afiten Goods/’ 

Altering a bill, forgery by, 502. 

Amendment of an indictment, or information after a plea of misnomer, etc , 
115 , alter a demurrer, 119. 
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Amendment of vanances, in what cases allowed^ 184; powers of amende 
ment extended| 185. 

Ammunition. See ** Stores,’* 

Anatomy Act, 801. . 

Angling, taking fish by, 277, 332. 

Animals, in what cases larceny may be committed of them, 276; how de- 
scribed in an indictment, 49, 272. 

Animals other than cattle, killing or maiming of, 277. 

Answer m the court of Admiralty, how proved, 217 , in the ecclesiastical 
courts, how proved, 21b , in courts of equity, how proved, 216. 

Apothecaries’ Company, certificate of, how proved, 224. 

Apprehension of otknders. See “ Arrest^” “ Assault,’* “ Attempts,” 
“ Wounding ” 

Apprehension of prisoners, costs of, when allowed, 250. 

Apprentices, assaulting, 597, neglecting to provide with necessary food, 
etc , 597 , indictment, 598 , punishment, 598 , evidence, 598. 

Aqueducts, pulling down or otherwise destroying, 464. 

Arraignment, 128. See ** Practice,” 

Array, challenge of. See “ Challenge,” 

Ariest of judgment, 155 , what shall not be sufficient to stay or reverse a 
judgment after verdict, 116 

Arrest, under civil process, 600, under a warrant, 601, without warrant, 
601 , under other authority, 602 

Arrest of offenders under Larceny Act, 262 , under Malicious Inj lines Act, 
1'30 , under Coinage Act, 637 , under Offences against the Person Act, 
552. 

Arrest, after an escape, 002. 

Arrest, for a contempt, 602. 

Arrest, privilege of witnesses from, 248. 

Arresting, obsti acting, &c clergymen in discharge of their duties, statute, 
584 , indictment, 581 , punishment, 584 , evidence, 58 K 

Arson, 429, 445. See ” Burning,” Setting fire to a house, stable, coach- 
house, outhouse, warch«use, office, shop, mill, malt-house, hop-oast, 
barn, or granary, or to any building or erection used in cinying on 
any trade or nianufaeture, or any branch thereof, statute, 429, indict- 
ment, 435, punishment, 433 , evidence, 455 Setting fire to a church 
or chapel, iiulictraent, 157 , punishment, 457 , evidence, 437. Setting 
hie to a house, some person being therein, statute, 429 , indictment, 
458, punishment, 458, evidence, 4i8. Setting fire to a coal mine, 
statute, 438, indictment, 459 , punishment, 1'59 , evidence, 439. Set- 
ting tire to a ship, with intent to destroy it, statute, 439 , indictment, 
440 , punishment, 440 , evidence, 440 Setting hre to a ship, statute. 
4i9, indictment, 440 , punishment, 4 1>0 , evidence, 4 1<0 Setting fire 
to stacks of corn, grain, pulse, tares, straw, haulm, stubble, furze, heath, 
fern, hay, turf, peat, coals, charcoal, or wood, or any stter of wood, 
statutes, 4jt3, indictment, 444, punishmetit, 444, evidence, 444 
Setting fire to crops of corn, gram, or pulse, or any part of a wood, 
coppice, or plantation of trees, or heath, gorse, furze, or fern, statute, 
445, indictment, 414 , punishment, 445, evidence, 445. Setting (ire 
to ships of war, indictment, 442. 

Art, works of, etc , destroying or damaging, 476. 

Articles of war, how proved, 225. 

Asportation, in larceny, what, 295. 

Assault, 565 — 599, what, 566, on trial for robbery, jury may convict of 
assault with intent to rob, 349 , aggravated assaults, 565 , statute, 565 , 
indictment for an assault occasioning bodily harm, 566 , punishment, 
566 , evidence for the prosecution, 506 , evidence for the defendant, 
568 , attempts to drown, shoot, etc., 560 , statute, 560 ; indictment, 
for an attempt to drown and with intent to murder, 561 , punishment, 

561 , evidence, 561 , indictment for shooting with intent to murder, 

562, punishment, 562 , evidence, 562, indictment for attempting to 
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shoot with intent, etc , 562, punishment, 563 , evidence, 563 , wound- 
mg with intent to murder, 558 , statute, 558, indictment, 560 , punish- 
ment, 560, evidence, 560, wounding with intent to maim, 570, 
statutes, 570, indictment, 571, punishment, 571 , evidence, 571 , in- 
dictment for shooting with intent to maim, 574, punishment, 574, 
evidence, 574 , indictment for attempting to shoot with intent to maim, 
574 , punishment, 574 evidence, 574 , injuries by explosive sub- 
stances 503 , statute, 563 , punishment, 563 , indictment for burning 
by gunpowder, 570, punishment, 579, evidence, 579, indictment for 
sending explosive substances, etc , with intent, etc , 579 , punishment, 
580 , evidence, 580 , indictment for throwing corrosive fluid with in- 
tent, etc, 580, punishment, 5S0, evidence, 580, administering chlo- 
roionn, etc , in order to commit any indictable offence, 576 , indict- 
ment, 576 , punishment, 576 , evidence, 576 , assaults on offlcers, etc , 
saving wreck, 585 , statute, 585 , indictment for assaulting a magis- 
trate, etc , on account of the exercise of his duty in preserving wreck, 
585 , punishment, 585 , evidence, 585 impeding persons endeavour- 
ing to escape from wrecks, 586 , statutes, 586 , indictment, 586 
punii^iment, 586 , evidence, 586 , assaults to commit felony, 590 , 
statute, 590 , indictment, 590 , punishment, 590 , evidence, 590 , in- 
dictment for assaulting peace or revenue officers, etc , in the execution 
of their duty, 590, punishment, 590, evidence, 591, indictment for 
assault to prevent arrest, 591 , punishment, 591, evidence, 591 , in- 
dictment for an assault in pursuance of a conspiracy to raise wages, 
592 , punishment, 592 evidence, 592 forcing seamen on shore, 587 , 
statute, 587 , indictment, 589 , punishment, 589 , evidence, 589 
assaulting gamekeepers, 592 , statutes, 592 , indictment, 593 , punish- 
nu lit, 593 evidtnce, 591, shooting at ofheers of the customs, 595, 
statutes, 595 , indictment, 596 punishment, 596 , evidence, 596 , in- 
dictment for maiming or wounding officers of the customs, 596 , punish- 
ment, 596, evidence, 596, assaulting and obstructing officers of 
customs, 597 , statutes, 597 , indictment, 597 punishment, 597 , 
evidence 597, assaulting, etc , apprentites or servants, 597 , statute, 

597 , iniiictment for not providing an apprentice with necessary food, 

598 punishment, 598, evidence, 598, exposing children where life 
IS endangered, statute, 598 , indictment, 599 , punishment, 599 evi- 
dence, 599 false imprisonment, 599 , indictment for assault and false 
imprisonment, 599 , punishment, 599, evidence for the prosecution, 
600, evidence for the defendant, 600, indecent assault, statute, 614 , in- 
dictment, 614 , punishment, 614 evidence, 614 , assault with intent to 
commit sodomy, 620 , smute, 620 , indictment, 620 , punishment, 620 , 
evidence, 620 , assault with intent to rob, 359 See “ Robbery ” 

Asses, within the meaning of the statute against killing cattle, 470 
Assignment of perjury, 711. 

Assignment of errors, 171 See ** Practice.** 

Assisters, 4 Sec ** Aiders.** 

Assumed name, 406. 

Asylum, public, how described in an indictment, 37* Goods and chattels 

{ irovided tor and at the expense of counties, etc., to be used in or with, 
areeny of, how described in an indictment, 37. 

Attachment against a witness for non-attendance, 248. 

Attainder, no plea, unless for the same crime, 126. 

Attainder of principal not necessary for purpose of proceeding against 
accessories, 9. 

Attempt to commit felony or misdemeanor may be found on indictment 
for actual commission of the offence, 259 
Attempts to commit crimes, 558 Indictment for an attempt to drown, 
suffocate, or strangle, with intent to murder, 561, punishment, 561 , 
evidence, 561 Attempt to poison with intent to murder, statute, 560 , 
indictment, 561 , punishment, 561 , evidence, 561. Indictment for 
an attempt to shoot, with intent to murder, 562 , punishment, 563 , 
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evidence, 563. Indictment for an attempt to murder by explosion o£ 
gunpowder, etc., 568 ; punishment, 56S j evidence, 563. Indictment 
for an attempt to shoot, with intent to maim, to disfigure, to do some 
grievous bodily harm, or to prevent or resist apprehension or detainer, 
574; punishment, 574 ; evidence, 574. Indictment for an assault with 
intent to rob, 359; punishment, 359; evidence, 359. Indictment 
for an attempt to set fire to a house, 442 ; punishment, 442 ; evi- 
dence, 443. Indictment for administering poison to procure miscar- 
riage, 615; punishment, 615; evidence, 615. Indictment for an 
attempt to commit sodomy, 620; punishment, 620; evidence, 621. 
Indictment for an attempt to commit a felony, 590; punishment, 590 ; 
evidence, 590. Indictment for attempting to bribe a constable, 720; 
punishment, 721 ; evidence, 721. 

Attempts to administer poison, 560. 

Attempts to murder, 558 — 564. 

Attendance of witnesses, how compelled, 245. 

Atfesting witnesses, one or more mu.st still be called in criminal cases, 226. 

Attorney, privileged from giving evidence against his client, in what cases, 
2.36. 

Attorney applying to his own use money or securities intrusted to him for a 
speciOc purpose, statute, 386 ; indictment for, 389 ; punishment, 390 ; 
evidence, 390. Converting to his own use any chattel, security, or 
power'of attorney intrusted to him for safe custody, or for any special 
purpose, indictment, 390; punishment, 391; evidence, 391. Selling, 
negotiating, etc., property intriisted to him for safe custody, statute, 
387 ; punishment, 387. 

Attorney, power of, frauds by persons intrusted with, statute, 387 ; punish- 
ment, 387. 

Jutrefois acquit, plea of, 119. In what cases, 119. Form of it, 122. Re- 
plication to it, 123. Proceeding upon it, 123. Evidence necessary to 
support it, 123. Judgment upon it, 124. In felony and treason the 
defendant must plead over, 123. 

Autrefois attaint, no plea, unlfss for the same crime, 126. Form of it, 126. 

Autrefois convict, no pica, unless for the same crime, 124. Form of it, 124. 

Averments, how made, 56. In indictments for libel, in what cases neces- 
sary, 663. In indictments for forgery, in what cases necessary, 482.. 
DivisiblCfcavernients, 188, 189. 


15. 

Bail. See “ Practice.** 

Bail in error. See “ Practice.** 

Bail, acknowledging in the name of another, statute, 528 ; indictment, 529 ; 
punishment, 529 ; evidence, 529. 

Bail on indictment, 73 ; bail in error, 174. 

Bailee, larceny by, 259; in what cases, 278, 279; statute relating to, 258. 
Larceny from, how stated, 35, 278, 279 ; and proved, 278, 279. Lar- 
ceny from, by the owner, how smted, 35 ; and proved, 279, 284. Lar- 
ceny from, by a joint tenant, in what cases, 284. 

Bailor, larceny by, of his own goods, in what cases, 268 — 284. 

Bank of England or Ireland, embezzlement by officers and servants of, 377. 

Bank-notes, forgery of. Forging and uttering a bank-note, statute, 495 ; 
indictment, 496 ; punishment, 496 ; evidence, 496 ; having a forged 
bank-note in possession, statutes, 514 ; indictment, 515 ; punishment, 
515 ; evidence, 515. 

Bank-notes, stealing, statutes, 260, 314; indictment, 315; punishment, 
315; evidence, 315. 

Bank-note paper, 525. 

Bank-note, plates for, 525. 

Bank-notes, how described in indictment, 260. 

Bank prosecutions. See “ Bank of England.** 

Bank of the sea, or of a river, canal, or marsh, cutting or breaking down, 
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whereby lands are overflowed or damaged, statute, 462 ; indictment, 
462; punishment, 462; evidence, 462. Cutting ofT, drawing up, or 
removing piles, chalk, or materials, etc., from, indictment, 463 ; 
punishment, 463 ; evidence, 463. 

Bank, entry in the books of, how proved, 225. 

Banker, frauds by, 386 ; applying to his own use money or securities in- 
trusted to him for a specific purpose, statute, 386 ; indictment, 389 ; 
punishment, 390 ; evidence, 390 ; converting to his own use any chat- 
tel, security, or power of attorney, intrusted to him for safe custody, or 
for any special purpose, statute, 386 ; indictment, 389 ; punishment, 
390 : evidence, 390. Selling, negotiating, etc., any property intrusted 
to him for safe custody, statute, 387 ; punishment, 387. 

Banker’s draft. See “ Cheque*^ “ Embezzlement.** 

Bankrupt, proceedings in commission of, how proved, 217. 

Bankrupt, disclosure by, on compulsory examination, when a bar to indict- 
ment, 303, 304 ; embezzlement by, statute, 393 ; indictment, 396 ; evi- 
dence, 396. 

Bankrupt, commissioners of, power of, to commit, 603. 

Bankrupt*laws, offences against, 759 ; indictment against bankrupt for not 
surrendering, 759 ; punishment, 759 ; evidence, 759. Not discovering 
property, indictment, 761 ; punishment, 761 ; evidence, 761. 

Bankruptcy, jurisdiction of Insolvent Court transferred to court of, 217 ; 
proof of proceedings in, 217. 

Bankrupts destroying, mutilating, falsifying, etc., their books, etc., 394. 

Baptism, how proved, 223 ; register of, 223. Forging entry of, statute, 516; 
indictment, 516 ; punishment, 516 ; evidence, 516. 

Bar, plea in, 119 ; form of, 119. 

Barge, stealing from, in port, or in a river or canal, statute, 347 ; indict- 
ment, 348; punishment, 348 ; evidence, 348. 

Barking trees. See “ Tree.** 

Barn, setting fire to, statute, 429 ; indictment, 433 ; punishment, 433 ; 
evidence, 433 ; riotously demolishing, pulling down, or destroying, or 
beginning to do so, statutes, 447 ; indictment, 448 ; punishment, 448 ; 
evidence, 449. 

Baron and feme. See Husband^** “ Wife** 

Barrister, privileged from giving evidence against his client, in what cases, 
236. 

Bastard, how described in an indictment, 33. Verdict of concealment of 
the birth of, upon an indictment for murder, 617. 

Battery, what, 565. How justified, 568. Se defendendo, 569; in defence of 
the party's possession, 569 ; in the execution of process, 569. See 
** Assault ” ** Beating** 

Bawdy-house, indictment for keeping, 772; punishment, 772; evidence, 
772. 

Beast (not the subject of larceny at common law), stealing, punishment, 
277. Having possession of, or of the skin thereof, punishment, 
277. 

Beating, murder by. See “ Murder** 

Beating or wounding gamekeepers in the execution of their duty, statute, 
592 ; indictment, 593 ; punishment, 593 ; evidence, 594. 

Begging-letter, 403. 

Bench warrant. See ** Practice.** 

Benefit of clergy abolished, 112. 

Benefit society, stealing funds of, 284. See ** Larceny.** 

Bestiality, statute, 619 ; indictment, 620 ; punishment, 620 ; evidence, 620. 
Attempt to commit, 620. 

Betting-houses, statute for suppression of, 771* 

Bible, entry in, in what cases evidence, 224. 

Bigamy, statute, 762 ; indictment, 762 ; venue, 21 ; punishment, 763 ; evi- 
dence on the part of the prosecution, 763 ; evidence for the defendant, 
767. 
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Bill in equity, how proved, 214. 

Bill of exceptions in cases of misdemeanor, 149. 

Bill of exchange, stealing, 314. See ** Embezzlement ” Indictment for 
forging and uttering a bill of exchange, 496 ; punishment, 496 ; evi- 
dence, 496. Fraudulently inducing persons to accept, etc., statute, 400 ; 
indictment, 411 ; punishment, 411 ; evidence, 411. 

Bill for money or the payment of money, stealing, statute, 314; indictment, 
315; puni|hmcnt, 315 ; evidence, 315. 

Bird (not the suuject of larceny at common law), stealing, punishment, 277. 
Having possession of, or of the plumage thereof, punishment, 277. 

Birth. See “ Concealing** 

Birth, how proved, 223. 

Births, marriages and deaths, forging registers of, 515. 

Bishop, certificate of, in what cases evidence, 224. 

Black cawke. See “ Mine.** 

Black game. See “ Game.** 

Black lead. See ** Mine.** 

Blasphemous libel, statutes, 669, 671 ; indictment for, 670 ; punishment, 
671 ; evidence, 671. 

Boat, stealing from, in port, or in a river or canal, statutes, 347 ; indictment, 
348; punishment, 318 ; evidence, 348. 

Bodies, dead, taking up, indictment, 801 ; punishment, 801 ; evidence, 801. 
Disposing of, for dissection, 802. 

Bodily fear. See “ Menaces.** 

Bodily harm, causing grievous, with intent to murder, statute, 558 ; indict- 
ment, 558 ; punishment, 559 ; evidence, 559 ; with intent to maim, 
570; inflicting with or without weapon, 570; causing, by gunpowder, 
578 ; assault occasioning, 565. 

Boiling water destructive matter, 580. 

Bond. See Embezzlement.** Forging and uttering a bond, statute, 498 ; 
indictment, 498 ; punishment, 499 ; evidence, 499. Indictment for 
stealing a bond, 315; punishment, 315; evidence, 315. 

Books of corporations and pujdic companies, entries in, how proved, 225. 
Poll books of an election, how proved, 224. Prison books, in what 
cases c^fSdence, 224. 

Books, fraudulently destroying or mutilating, by officers of public compa- 
nies or bodies corporate, 397. 

Boroughs, jurors in, their qualifications and exemptions, 134. 

Boundaries of counties, offences committed on, where tried, 27. 

Boxing, killing by, 512. 

Brass. See “ Fixtures.** 

Breach of trust. See “ A gent y* ** Attorney** “ Banker y* “ Broker y* ** Factor f* 
“ Merchant.** 

Breachof prison, statutes, 692 ; indictment, 693 ; punishment, 693; evidence, 
693. Indictment for conveying hies, etc., to a prisoner to enable him 
to break prison, 696 ; punishment, 696 ; evidence, 697. 

Breaking bulk not now necessary to constitute larceny, 259, 292. See 
“ Larceny.** 

Breaking, what, in burglary, 423; actual, 423; constructive, 423. 

Breaking and entering a church or chapel, and stealing therein, statutes, 
336 ; indictment, 336 ; punishment, 337 ; evidence, 337. Breaking 
out of a church or chapel, indictment for, 338 ; punishment, 338 ; 
evidence, 338. See “ Housebreaking,** 

Breaking and entering a building within the curtilage, and stealing therein, 
statutes, 344; indictment, 344; punishment, 344; evidence, 344. 
Curtilage, what is, 344, 418. See ** Burglary.** 

Breaking and entering a dwelling-house, shop, warehouse, or countirig- 
house, statutes, 338; indictment, 339; punishment, 339; evidence, 
339. 

Bribery, 720. Indictment for attempting to bribe a constable, 720 ; punish- 
ment, 721 ; evidence, 721. 
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J^ridge. See Mine** Indictment for not repairing a bridge, 790 ; picas 
and evidence, 791. 

Bridge, pulling down or destroying, statute, 464 ; indictment, 464 ; punish^ 
ment, 466 ; evidence, 466. Injuring, with intent to render dangerous 
or impassable, indictment for, 466 ; punishment, 466 ; evidence, 466. 
Larceny of the materials or tools provided for the repair of, how de- 
scribed, 87. 

British colonies, judgments of the courts in, how proved, 2^, 

Broker, applying to his own use money or securities intrusted to him for a 
specific purpose, statute, 886 ; indictment, 389 ; punishment, 390 ; 
evidence, 390. Converting to his own use any chattel, security, or 
power of attorney, intrusted to him for safe custody, or for a special 
purpose, indictment, 390 ; punishment, 391; evidence, 391. Selling, 
negotiating, etc., property intrusted to him for safe custody, statute, 
387 ; punishment, 387. 

Buggery. See “ Infamous Crime** ** Sodomy** 

Building. See “ Breaking and Entering,'* 

Building, public, goods and chattels provided for and at the expense of 
counties, etc., to repair, or to be used in or with, larceny of, how de- 
scribed, 37. 

Building or erection used in carrying on any trade or manufacture, setting 
fire to, statute, 429 ; indictment, 433 ; punishment, 433 ; evidence, 
433. Riotously demolishing, pulling down, or destroying, or begin- 
ning to do so, statutes, 447 ; indictment, 448 ; punishment, 448 ; evi- 
dence, 449. 

Bull. See** Cattle,** 

Buoy-rope, cutting away, casting adrift, removing, altering, defacing, 
sinking, etc., or injuring or concealing, statute, 461 ; indictment, 461 ; 
punishment, 461 ; evidence, 461, 

Burglary, statute, 413. Indictment for burglary and larceny, 415 ; punish- 
ment, 415; evidence, 415, Indictment for burglary by breaking out 
of a house, 426 ; punishment, 427 ; evidence, 427. Being found by 
night armed, etc., with intent to break icito any house, etc., and com- 
mit a felony therein, indictment, 427 » punishment, 428 ; e^vidence, 429. 

Burglary in a church, 422. 

Burglary in the apartments of a lodger, how laid, 421 ; in the room of a 
guest in an inu, how laid, 421. 

Burglariously, necessary in indictments for burglary, 61. 

Burial, how proved, 223. 

Burial ground, stealing dxtures in, 312. - > 

Burning, 429. See “ Arson.** Burning and setting fire to ships of war, in 
dockyards, indictment, 442 ; or beyond seas, 24; the Queen’s stores, 
timber, or ammunition of war, or the places where the same are kept, 
442 ; the works, or ships, or vessels lying in or being in any canal, or 
in any of the docks, basins, cuts, or other works of thc'port of London, 
442 ; any magazines or stores of powder, or ship, boat, ketch, hoy, or 
vessel, or the tackle or furniture thereunto belonging, not appertaining 
to an enemy or rebel, 442. 

Burning crops of corn, plantations^ etc. See “ Arson." 

Burning stacks of corn, hay, peat, etc. See ** Arson.** 

Burning stations, warehouses, etc., belonging to railways, docks, canals, etc. 
See ** Arson.** 

Bustard. See “ Game,** 

Buying and selling coin at a lower value, statute, 646 ; indictment, 647 ; 
punishment, 647 ; evidence, 647. 


C. 

Calf. See ** Cattle.**'^ 

Canal, lock, sluice, floodgate, ot other work on, throwing down, levelling, 
or destroying, statute, 462; indictment, 462 ; punishment, 462; evidence, 
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462. Openinty floodfyatcs, or doing other injury to canals, with intent 
and so as to obstruct the navigation, indictment, 464 ; punishment, 464 ;* 
evidence, 464. 

Canal bank or wall, cutting and breaking down, whereby lands, are over- 
flowed or damaged, or are in danger of being so, statute, 462 ; indict, 
ment, 462; punishment, 462; evidence, 462. Cutting off, drawing 
up, or removing piles, chalk, or materials, etc., fixed in the ground or 
used to secure any canal, bank, or wall, indictment, 463 ; punishment, 
463 ; evidence, 463. 

Canal, vessel, barge, or boat on, stealing from, statute, 847 ; indictment, 
348 ; punishment, 348 ; evidence, 349. 

Cannel coal. See Mine.'* 

Capias^ writ of, 60, Capias cum proclamationct 74. Capias utlagatumt 74. 
See ** Practice.*’ 

Captain of a merchant vessel. See ** Seamen.” 

Caption of an indictment, 31 ; form of it, 31. 

Cards. See “ Gaming.'* 

Caricature. See “ Libel.** 

Carnal knowledge defined, 609. 

Carnally knowing a girl under ten years, statute, 612; indictment, 613 ; 
punishment, 613 ; evidence, 613. Carnally knowing a girl between the 
ages of ten and twelve, 613; indictment, 613; punishment, 613; evi- 
dence, 613. 

Carnally abusing a child under ten years, statute, 612; indictment, 613; 
punishment, 613 ; evidence, 613. Carnally abusing a child above ten, 
and under twelve years, indictment, 613; punishment, 613; evidence, 
613. See ” Itape.'* 

Carriage, 29, See ** Venue.** 

Carriage, furiously driving, statute, 583 ; indictment, 583 ; punishment, 583 ; 
evidence, 583. 

C’arrier, larceny by, 292 ; servant of, larceny by, 292. 

Carrying away, necessary to constitute larceny, 295. 

Catholics, disturbing the public worship of, 803. 

Cattle — horse, mare, gelding, colt, or filly, bull, cow, ox, heifer, or calf, 
ram, ewe, sheep, or lamb, stealing, statutes, 297 ; indictment, 298 ; 
])unisbment, 297 ; evidence, 298. Killing with intent to steal the car- 
case or skin, or any part of the cattle so killed, indictment, 299 ; pu- 
nishment, 299 ; evidence, 299, 300. Killing, maiming, or wounding any 
cattle, statute, 469 ; indictment, 470 ; punishment, 470 ; evidence, 470. 

Cautions to be observed in admitting presumptive or circumstantial evi- 
dence, 209. 

Central Criminal Court Act, 24. 

Central Crimir.al Court, trial at, of offences committed beyond its jurisdic- 
tion, 91 ; oflenccs within the jurisdiction of the Admiralty, triable at 
the, 27. 

Certainty required in an indictment, etc., 32, 45 ; certainty as to the party 
indicted, 32 ; certainty as to the person against whom the offence was 
committed, 33 ; certainty as to time and place, 40; certainty as to the 
facts, circumstances, and intent constituting the offence, 43 ; certainty 
to a certain intent in every particular, what, and in what cases requi- 
site, 45 ; certainty to a common intent, what, and in what cases requi- 
site, 45 ; certainty to a certain intent in general, what, and in what 
cases requisite, 45. ^ 

Certainty required in stating matter of inducement, 46. 

Certainty required in an indictment for perjury, 47. 

Certainty required in statutes enhancing punishment, or creating new 
offences, 51. 

Certificate, on commitment, of the magistrate's consent to bail, 76. See 
“ Practice.** 

Certificate of acquittal or conviction, as proof of a plea of autrefois acquit 
or conviett 212. 

W. * 0 0. 
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Certificate of juRtices for payment of expenses in summary jurisdiction, 269. 

•Certificate of the substance of a former conviction, where evidence, upon 
an indictment for a subsequent felony, 212, 831 ; upon an indictment 
for an escape, G89 ; upon an indictment for a rescue, 701 ; upon an in- 
dictment for returning from transportation, 701. Form of it, 701. 
Uttering a false certificate, punishment, 321. 

Certificate of the clerk of assize, or of the peace, of a decision of the Court 
for Crown Cases reserved, 1C3. 

Certificates of bishops, in what cases evidence, 224 ; of consuls abroad, not 
evidence, 224; of judges in Wales formerly were evidence, 224; of 
magistrates as to a road being in repair, 224 ; of justices u])on an 
assault, 124, 570 ; of the Apothecaries’ Company, 224. 

Certificates of baptism, 223 ; of burial, 223 ; of marriage, 223. Forgci y 
of, statutes, 516 ; indictment, 516; punishment, 517 ; evidence, 517. 

ewtiorarif 84 — 93. See “ Practiced 

Challenge of jurors, 139 — 146 ; when to be made, 139. 

Challenge to fight, indictment for sending, 740 ; punishment, 741 ; evi- 
dence, 741, Indictment for provoking a man to send a challenge, 
741 ; punishment, 741 ; evidence, 741. 

Chapel. See “ Church” 

Character, evidence as to, 193. Evidence as to the character of a witness, 
242. • 

Chase. See “ Deer:* 

Cheating, 399, 413; obtaining goods by false pretences, statutes, 399 ; in- 
dictment, 400 ; punishment, 401 ; what false pretences are within the 
statute, 401—407 ; evidence, 408. Obtaining money by assuming tiu; 
name of another, 407. Indictment for selling by false scales, 412; 
punishment, 412; evidence, 413. Indictment for selling by false 
weights, 412. Allegation of intent to defraud, now unnecessary, 400. 

Chelsea Hospital, property of, how described, 38. 

Cheque upon a banker, forging a, statute, 495 ; indictment, 496 ; punish- 
ment, 496 ; evidence, 496. Larceny of, statute, 314 ; indictment, 315 ; 
punishment, 315; evidence, 315. EnjJijezzlement of, 376. Cheque 
upon a banker with whom the drawer has no account, obtaining money, 
etc., upon, how punishable, 405 ; altering, etc., crossings on, 502. 

Child, capability of, to commit crimes, 12. 

Child may be witness for or against his parent, 235 ; may justify a battery, 
569 ; or even a homicide, 543 — in defence of his parent. 

Children, carnally abusing, 612. See ** Rape,” 

Children, concealing the birth of, 617 ; statute, 617 ; indictment, 617 ; 
punishmenr, 617 ; evidence, 617. 

Children, exposing, whereby life is endangered, statute, 598 ; indictment 
599 ; punishment, 599 ; evidence, 599. 

Child-stealing. Stealing, decoying, or enticing away a child under the age 
of ten years, statute, 607; indictment, 607; punishment, 608; cvi. 
dence, 608. Receiving stolen children, 607. 

Child-murder. See “ Murder,” Verdict of concealing the birth, upon an 
indictment for, 617 ; evidence, 617. 

Child’s clothes, stealing, property in, 36. 

Chloroform, using, for the purpose of committing any indictable offence, sta- 
tute, 576 ; punishment, 576; evidence, 576. 

Choke, attempting to, with intent to commit any indictable offence, statute, 
575 ; indictment, 575 ; punishment, 575 ; evidence, 576. 

Chases in action, not \he subject of larceny at common law, 275 ; how far 
altered by statute, 275. 

Christening, how proved, 223. 

Christian name of the defendant in an indictment or information, 33. 

Church or chapel, breaking and entering, and stealing in, statute, 336 ; in- 
dictment, 336; punishment, 337; evidence, 337. Breaking out of, 
indictment for, 838 ; punishment, 338 ; evidence, 338 ; breaking and 
entering with intent to commit felony, statute, 338. Setting fire to, 
statute, 429 ; indictment, 437 ; punishment, 437 ; evidence, 437. 
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Riotously demolishing, pulling down^ or destroying, or beginning t(^ 
do so, statutes, 447 ; iiidictuient, 448 ; punishment, 448 ; evidence, 
440 ; destroying, etc., any picture, statue, painted glass, etc., in, 476. 

Cinque ports, offences within the jurisdiction of, 401. 

Circumstantial evidence, 207 — 209. Cautions to be observed in receiving it, 
207. 

Claim of right, taking goods under, not larceny, 282. 

Clergy, benefit of, abolished, 112. 

Clergymen, obstructing, etc., in discharge of their duties, statute, 584 ; in- 
dictment, 584 ; punishment, 584 ; evidence, 584 ; indictment for 
arresting, 584. 

Clerks, embezzlement by. See ** Embezzlement.** Larceny by, statute, 
296 ; indictment, 296 ; punishment, 297 ; evidence, 297. 

Clipping coin. See “ Coin,'* 

Coach. See ‘* Vcmie** 

Coach-house, setting fire to, statute, 429; indictment, 433; punishment, 
433 ; evidence, 433. Riotously demolishing, pulling down, or destroy- 
ing, or beginning to do so, statutes, 447 ; indictment for, 448 ; punish- 
ment, 448 ; evidence, 449. 

Coachman, wilful misconduct of, 583. 

Coal. See ** Mine.** 

Codicil. See*' J nil.** ^ 

Cognovit, how proved, 215. 

Coin of the realm, ofl'ences relating to the, statute, 637 ; current coin, 
counterfeit coin, definition of, 640 ; may be described as money, 260. 
Counterfeiting gold and silver coin, statute, 640 ; indictment, 640 ; 
punishment, 641 ; evidence, 641. Colouring coin, statute, 64i'2 ; in- 
dictment, 643; punishment, 643; evidence, 643. Indictment for 
colouring metal, 643 ; punishment, 644 ; evidence, 644. Indictment 
for filing and altering coin, 644; punishment, 644; evidence, 644. 
Impairing gold and silver coin, statute, 641- ; indictment, 645 ; punish- 
ment, 645 ; evidence, 645. Defacing coin, statute, 645 ; indictment, 
646 ; punishment, 646 ; evidence, 646. Buying or selling coin at a 
lower rate than by its denomination it imports, statute, 646 ; indict- 
ment, 647 ; p\inishment, 647 ; evidence, 647. Importing counterfeit 
coin, statute, 618; exporting counterfeit coin, statute, 659 ; indictment, 
648; punishment, 618 ; evidence, 648. Uttering pounterfeit coin, sta- 
tute, 648 ; indictment, 049 ; punishment, 649 ; evidence, 650 ; uttering, 
accompanied by possession of other counterfeit coin, or followed by a 
second uttering, 649 ; uttering after former conviction, statute, 649 ; 
punishment, 649 ; indictment Ibr uttering counterfeit coin, having at the 
same time counterfeit coin in possession, 650 ; punishment, 651 ; evi- 
dence, 651 ; indictment for uttering twice within ten days, 651 ; 
punishment, 651 ; evidence, 651 ; ii»dictmei»t for a subsequent utter- 
ing after a previous conviction, 652; punishment, 652; evidence, 
652. Having in possession three or more pieces of counterfeit coin, 
statute, 652 ; indictment, 653 ; punishment, 653 ; evidence, 653. 
Coining tools, statute, 654 ; indictment for making a puncheon, etc., 
for coining, 654 ; punishment, 654 ; evidence, 655 ; indictment for 
having a puncheon in possession, 655 ; punishment, 656 ; evidence, 
656 ; indictment for making a collar, 656 ; punishment, 656 ; evidence, 
657 ; indictment for making a press fur coining, 656 ; punishment, 
657 ; evidence, 657. Conveying coining tools and coitis out of the 
Mint, statute, 657 ; indictment, 657 : punishment, 658 ; evidence, 
658. Other offences relating to coin, 658. Offences relating to the 
coin, committed in the colonies, 660. 

Coin, foreign, offences relating to, 659, 660. 

Coining in general, 637 — 660. 

Coining-tools, statute, 654; indictment for having in possession, 655; 
punishment, 656 ; evidence, 656. 

Colonies, British, judgments in the courts of, how proved, 221. 

Colt, See "Cattle.** 
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•Combinations by workmen, 815. Assaults in pursuance of combinations to 
raise wages, indictment for, 592 ; punishment, 592 ; evidence, 592. 

Command, to command the commission of a felony, itself a felony, 821. 

Commencement of an indictment, 20; of a second count, ()4 ; of an informa- 
tion ex officio, 97; of an information by the master o^the Crown-otfice, 
99; of special pleas, 119; of replication, 119; of rejoinder, 120. 

Commission of an offence, liow far it detracts from the credit of a witness, 
238. 

Commissioners of bankrupt, authority of, to commit, 603. 

Commissioners of «ewers, property under, how described in an indictment, 
38, 281 ; and proved, 281. 

Common assault, 566. 

('ommon recovery, how proved, 214. 

Common nuisance. See “ Nuisance.** 

Companies, public, fraudulent appropriation of property by directors or 
officers of, etc., statute, 397 ; keeping fraudulent accounts, 397 ; de- 
stroying or mutilating books, 397. Indictment against a director of a 
public company for fraudulently appropriating the company’s money, 
398; punishment, 398; evidence, 398. Indictment for publishing 
fraudulent statements, 398 ; punishment, 398 ; evidence, 399. 

Companies, public, entries in the books of, how proved, 225. 

Companies, public, forgeries relating to, 520, 524. 

Companies, joint-stock, how de.scribed in an indictment, 39. 

Comparison of handwriting, in what cases evidence, 229. 

Compassing the Queen’s death. See “ Treason.'* 

Competency. S e “ Incompetencif." 

Compound larceny. See “ Larceny.** 

Compounding felony, statutes, 725 ; indictment, 726 ; punishment, 727 ; 
evidence, 727. Taking a reward for the recovery of stolen property, 
indictment, 727 ; jtunishment, 727 ; evidence, 728. 

Compulsory disclosure, when a bar to indictment under Larceny Act, 304. 

Concealing tht' birth of a child by secret burying, etc., statute, 617 ; indict- . 
nient, 617 ; punishment, 617 ; evidence,* 61 7 ; costs in, 249. Verdict 
of, upon an indictment for child murder, 617. 

Concealing documents of title, 305. 

Concealing wills, codicils, or other testamentary instruments, statute, 303 ; 
indictment, 30^; punishnieiir, 304 ; evidence, 304. 

Conclusion of an indictment, 57 ; of an information ex officio, 98 ; of an in- 
formation by the master of the Crown-office, 103 ; of special pleas, 113, 
114; of replication, 119 ; of rejoinder, 1*20. 

Confessions, kinds of, 198; when made in open court, 198; when the de- 
fendant siihtnits to a fine, 198 ; upon an examination before magis- 
trates, 198; or to any other person, 198. They must he voluntary, 
198; if made through promises of favour, etc., they shall not be re- 
ceived in evidence, 198; although facts arising from them may, 204. 
How proved, 204. Effect of, 206. They are sufficient, without con- 
firmation, 206. They are evidence only against the party who made 
them, and not against his accomplices, 207. 

Conservatory. See Fruit.** “ Roots.'* 

Conspiracy, what, 808. Indictment, generally, 808 — 812 ; venue, 812 ; evi- 
dence generally, 812. Indictment for a conspiracy to charge a man 
with a crime, 808 ; punishment, 809 ; evidence, 812. Indictment for a 
conspiracy to commit a crime, 813 ; evidence, 814. 

Conspiracy, assault in pursuance of, to raise the rate of wages, indictment 
for, 592 ; punishment, 592; evidence, 592. 

Conspiracy to murder, statute, 557 ; indictment, 557 ; punishment, 557 ; 
evidence, 558. 

Constable. See “ Officer.** Indictment for refusing to serve the office of 
chief constable, 804 ; punishment, 805 ; evidence, 805. Indictment 
for refusing to serve the office of petty constable, 805. Appointment 
of parish constables, 806. 

Construction, general rule of, for criminal statutes, 57. 
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Constructive taking, in larceny, what, 284, 295. Distinction between 
constructive taking in larceny and an embezzlemeiit, ‘iOti. 

Consul, certificate of, not evidence. 224. 

Contempt, arrest for, a justification for imprisonment, 602. 

Contents of a deed, how proved, 195, 226. 

Conversion of jiroperty by bailees, larceny, 292. 

Conveyance. See “ Deed.** 

Conviction, how fiir it atVects the evidence of a witness, 233, 238. 

Conviction, certificate of, in what cases admissible — upon an indictment 
for a subsequent felony, 212; upon an indictment for an escape, 689 ; 
upon an indictmetjt for a rescue, 701 ; upon an indictment for return- 
ing from transportation, 701 ; summary, to be returned to the quarter 
sessions, 268. 

Convictions, how proved, 123, 212; by magistrates, 213, 268; evidence of, 
for stealing or destroying wills, etc., not to be evidence in civil suits, 
303. 

Copies of entries, and when admissible in evidence, 226. 

(’(jpper. See “ Fixtures.” 

Copyier coin, to include coin of bronze or mixed metal, 640. 

Coppice, setting fire to, statute, 443; indictment, 444 ; punishment, 444 ; 
evidence, 444. 

Copy, or exemplification of a record, in what cases evidence, 211. 

Copy of dejiosiiions for deieiulant, 221. 

Copy of indictment, 157. 

Cordage, damaging and destroying in the River Thames, 461. See “ Stores.” 

Corn. See “ Crops,'' “ Stacks.'* 

Coroners, examinations before, when evidence, 218, 

Coroner’s inquisition, 105 ; as a mode of criminal prosecution, 105 ; autho- 
rity and duty of coroner in holding inquests in cases of murder and 
manslaugluiT, 10.3: requisites and form of inquisition in cases of 
murder and manslaughter, 108-110, process upon a coroner’s inqui- 
sition, 110; bail where the coroner has committed a party to prison, 
111 ; cannot hold an in^isition respecting the origin of a fire. 105. 

Corporate bodies, frauds by directors and ollicers of, 397. See “ Companies, 
Public.*' 

Corporate town, county of, offences in, where tried, 22, 23. 

Corporation, criminal liability of, 4 ; larceny of propc^^y of, how described, 
39 ; and proved, 281. 

Corporation books, entries in, how proved, 22.3 ; inspection of, in what 
cases granted, 22.3. 

C()r))ses. See “ Dead bodies.” 

Correction, in what cases a justification for a battery, 568 ; killing by, 546 ; 
in what cases murder, .346 ; in what cases manslaughter, 546 ; in what 
cases misadventure only, 546. 

Corrosive fluid, throwing with intent, etc., 578 ; indictment, 580 ; punish- 
ment, 581) ; evidence, 580. 

Costs upon an information, 104; of a prosecution, 248-252; of prosecu- 
tions for misdemeanors under Larceny Act may be allowed, 265 ; for 
felonies, 248; for misdemeanors under .Malicious Injuries Act, 43.3, 
534 ; under Forgery Act, 482 ; under Offences against the Person Act, 
534 ; prosecutions conducted by treasury to be allowed, 639 ; by parish 
officers, 533 ; on conviction for assault, the court may order payment 
of prosecutors costs by defendant, 533; may be levied by distress, 534, 

Cotton goods, in any stage of manufacture, stealing, statute, 346; indict- 
ment, 346; punishment, 347 ; evidence, 347. 

Cotton goods in the loom, etc., or in any stage, etc., of manufacture, cut- 
ting, breaking, or destroying, or damaging with intent to destroy or 
render useless, statute, 450; indictment, 451 ; punishment, 451 ; evi- 
dence, 451. Cutting, etc., or damaging, etc., any warp or ihute of 
cotton, indictment for, 451 ; punishment, 452 ; evidence, 452. Enter- 
ing a house, shop, building, or place by force, with intent to commit 
the offences, indictment for, 452 ; punishment, 452 ; evidence, 452. 
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Counsel, privileged from giving evidence against his client, in what cases, 
236. 

Counsel for prisoners, statute allowing a defence by, 240 ; practice under 
it, 240 ; defence by, on trial for larceny, etc., before justices in petty 
sessions, 268. 

Counsel, to counsel the commission of a felony, itself a felony, 9 ; to coun- 
sel the commission of a misdemeanor makes the offender a principal, 8. 

Counterfeiting. See “ Coin"* Counterfeiting the great or privy seal, her 
Majesty’s sign manual, the seals of Scotland, and the great and privy 
seal of Irelan.d, statute, 493; indictmentj 494 ; punishment, 494 ; evi- 
dence, 494. 

Counterfeit coin, definition of, 640. See ** Coin'* 

Counterfeit money. See “ Coin,** 

Counter- plea of clergy abolished, 112. 

Counties, offences on the boundaries of, where tried, 27. 

Counting-house, breaking and entering and stealing therein, statute, 338 ; 
indictment, 339 ; punishment, 339 ; evidence, 339. 

Counts, cannot be struck out of an indictment, 64. 

Counts, joinder of several offences in several, 60. 

County of a city or town, offences in, where tried, 22. 

County, indictments against, how laid, 37. 

('ounty, goods provided for and at the expense of, how described in an in- 
dictment, 37. 

County court, judgments of, how proved, 217. 

Coursing. See “ Deer."* 

Court, felony or misdemeanor committed in, how described, 37. 

Court haron, judgment of, how pioved, 217. 

Court for Crown Cases reserved, 161. 

Court rolls of a manor, how proved, 217 ; forgery of, o20. 

Courts of the British colonies, judgments of, how proved, 221. 

(h)urts, foreign, judgments of, how proved, 221. 

Courts, inferior, judgments of, how j)rovcd, 217. 

Courts superior, judgments of, how proved* 211, 213. See “ Written 
Kvidenee.' * 

Courts of record, original documents belonging to, or relating to matters 
pending tlierein — records, writs, returns, panels, interrogatories, depo- 
sitions, attidavit#, rules, orders, warrants of attorney — stealing, statute, 
301; indictment, 302; punishment, 302; evidence, 302. Taking 
from their place of deposit, or from the person having the lawful cus- 
tody of them, indictment for, 302 ; punislunent, 302 ; evidence, 302. 
Obliterating, injuring, or <lestroying them, statute, 303 ; indictment, 
303 ; puni.shmeMt, 303 ; evidence, 303. 

Cow. See “ CaUle.** 

Credit of witnesses, in wlint it consist.s, and how ascertained, 237. 

Creek. See “ Navigable River,’* “ Canal,** 

Criminal Justice Act. See “ Larceny” 

Criminal possession in forgery, 478. 

Crops of corn, grain, or pulse, setting fire to, statute, 443 ; indictment, 
444; punishment, 414 ; evidence, 444. 

Cross-examination of witnesses, 253 ; on depositions, 241. 

Crown Cases reserved, court for, 161-165. 

Current coin, interpretation of, 640. 

Curtilage, what is, 344, 345. Breaking and entering a building within, and 
stealing therein, statutes, 3H; indictment, 344; punishment, 344; 
evidence, 344. 

Custom-house officers, shooting at, statutes, 595 ; indictment, 596; punish- 
ment, 596 ; evidence, 596. Maiming or wounding, indictment for, 
596 ; punishment, 596 ; evidence, 596 ; assaulting or obstructing, sta- 
tute, 597 ; indictment, 597 ; punishment, 597 ; evidence, 597. 

Customs. See “ Smuggling.** 

Customs, forgeries relating to, 522. 
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D. 

Dam of fish-pond, destroying, 468. 

Dam of mill-pond, destroying, 468. 

Damaging goods with intent to destroy or render them useless. See “ /)<•- 
straying,” 

Day, how stated in an indictment, 41. 

Dead animals, how described in an indictment, 49; and proved, 272. 

Dead bodies, indictment for taking up, 801; punishment, 801 ; evidence, 
801. Disposing of, for dissection, 802 ; leaving unburied, 801. 

Deaf and dumb person, capability of crime of, 13 ; may be a witness, 232. 

Death, how proved, 223 ; in what cases presumed in bigamy, 767. 

Deaths, forging registers of, 515. 

Debenture for money or payment of money, stealing, statute, 314; indict- 
ment, 315 ; ])unishment, 315 ; evidence, 315. 

Debenture for payment or return of money, required by statutes relating to 
the customs or excise, forgery of, 522. Exchequer debentures, forgery 
of, 495. 

Deceased person, stealing property of, 34. Bishop, property when laid in, 
34. See “ Ordinary.” 

Deceased witness, depositions of, when receivable in evidence. 218. 

Declarations of a dying person, when received in evidence, 197. 

Decree in equity, how proved, 215. 

Deed, its contents, how proved, 226 ; execution of it, how proved, 226. 

Deed enrolled, Ijow proved, 227. 

Deed for money, or payment of money, stealing, statute, 314; indictment, 
315; punishment, 315 ; evidence, 315. 

Deed, forgery of, statutes, 498 ; indictment, 498; punishment, 499; evi- 
dence, 499, 

Deed or other writing, evidence of title to n'al estate, stealing, statute, 305 ; 
indictment, 305 ; })unishmcnt, 306; evidence, 306. 

Deeds, obtaining execution of, by false j)retences, 400. 

Deer, coursing, hunting, snaiiing, or carrying away, or killing or wounding, 
or attempting to kill or wound, in the inclosed part of any forest, chase, 
or purlieu, or in any inclosed land where deer shall be usually kept, 
statute, 328, 329 ; indictment, 329 ; punishment, 330 ; evidence, 330. 
Indictment for the like in the uninclosed part oj^any forest, chase, or 
])urlicu, after a ])revious conviction, 330 ; punishment, 330 ; evidence, 
3.31. Being in possession of, 277, 329; setting snares for, 277, 329; 
destroying any ])art of a fence where deer are kept, 277, 329. 

Defaced coin not a legal tender, 616; person teifdering, liable to prosecu- 
tion, 646. 

Defacing register of birth, m.arri.'ige, or death, 515. 

Delects formal may be amended, 185; certain defects shall not vitiate an 
indictment, 116. 

Defence, matter of, how proved, 191. 

Defence. See Self-Defence.” A battery, 569; or even homicide, 537; 
may be excused in a parent in defence of his child, a husband in de- 
fence of his wife, a servant in defence of his master, or vice versa. 
Killing in defence of property, etc., 546 ; in what cases justiOable, 547 ; 
in what not, 547. Battery in defence of one’s possession, 569. 

Defendant, in what cases acquitted to enable him to give evidence for a co- 
defendant, 234. 

Defilement of a girl under twenty-one years of age, procuring the, 612 ; 
statute, 612; indictment, 612, punishment, 612 ; evidence, 612. 

Definition of terms, in reference to frauds by agents, bankers, or factors, 388. 

Degree, addition of, now unnecessary, 32. 

Demanding money with menaces or by force, with intent to steal the same, 
indictment, 361 ; punishment, 361 ; evidence, 361. 

Demurrer, what objections must he taken by, 116. Form of, to an indict- 
ment or information, 117 ; joinder, 117. Form of, to a plea in bar, 
117 ; joinder, 118. Proceedings upon, 118. Judgment on, 118. 
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4)eposition. See “ CourU of Record.'* Cross-examination on, 241. 

Depositions in the Admiralty court, how proved, 217 ; in the ecclesiastical 
court, how proved, 216; in courts of equity, how proved, 214. 

Depositions upon oath before a magistrate, how proved, and in what cases 
evidence, 218 ; how taken, 219; right of prisoners to copies of, 220. 

Depositions before coroners, how proved, and when evidence, 218 ; giving 
copy of to prisoners, 221. 

Desertion, inducing soldiers to, 676 ; of children, 538. 

Destroying, cutting, or breaking, or damaging with intent to destroy or 
render useless any silk, woollen, linen, or cotton goods, or any frame- 
work-knitted piece, stocking, hose, or lace, being in the loom, etc., or 
other process of manufacture, statute, 450; indictment, 451 ; punish- 
ment, 451 ; evidence, 451. Destroying, etc., or damaging, etc., any 
warp or shute of silk, woollen, linen, or cotton, indictment, 451 ; punish- 
ment, 452 ; evidence, 452. 

Destroying, etc., machinery. See Machinery. " 

Destroying, etc., engines, buildings, etc., belonging to mines. See Mines." 

Destroying, etc., buildings, etc., riotously. See “ Riot." 

Destroying, etc., ships or vessels. See “ Ship." 

Destroying, etc., works belonging to a navigable river or canal. See “ Navi- 
gable River" “ Canal." 

Destroying, etc., a public bridge. See “ Bridge." 

Destroying, etc., turnpike gates, etc. See “ Turnpike." 

Destroying, etc., the dams of ponds, etc. See “ Fish-pond" " Mill-pond," 

Destroying, etc., hop-bitids. See “ Ilop-hinds." 

Destroying, etc., trees, etc. See “ Tree." 

Destroying, etc., fruit, plants, etc. See “ Fruit" ** Roots." 

Destroying, etc., fish. See “ Fish." 

Destroying, etc., wills .and ^codicils. See " Will." 

Destroying, etc., works of ar t in museums, ere., 476. 

Destructive matter, sending, delivery, etc., with intent, etc., 578. 

Detainer, shooting, etc., to prevent lawful, 570. 

Detainer, forcible, statutes, 736; indictment fdr, 739. See " Entry.'* 

Devise of lands, how proved, 228. 

Dice, See “ Gaming," 

Diploma not evidence, 224. 

Directors of corporate bodies and public companies, frauds, etc., by. See 
“ Companiesy Public." 

Discharge of jury, 150, 154, 232. 

Discharge of prisoners, 158. See “ Practice.** 

Disobeying the orders of a magistrate, 724. Indictment against a high 
constable for disobeying an order of sessions, 724; evidence, 725. 

Dissenters, protestaiit, disturbing the public worship of, 802« 

Divssenting chapel, setting fire to, 429. 

Disturbing public worship, statute, 802. Indictment for disturbing a con- 
gregation of Baptists during divine service, 802 ; punishment, 803 ; 
evidence, 804. 

Dividend' warrant, forgery of, statutes, 510 ; indictment, 510 ; punishment, 
510 ; evidence, 511. Clerks making or delivering false dividend war- 
rants, 514. 

Divisible averments, instances of, what must be proved, 189. 

Dock, stealing goods from, statute, 347 ; indictment, 348 ; punishment, 
349 ; evidence, 349. 

Document of title to lands, interpretation of, 305. 

Document of title to goods, interpretation of, 315. 

Documents belonging to courts of record. See “ Courts of Record.** 

Dogs, stealing, 300 ; taking money to restore stolen, 300 ; knowingly being 
in possession of stolen, 300; penalties, 300, 301 ; indictment for steal- 
ing a dog after a previous conviction, 301 ,* punishment, 301 ; evi- 
dence, 301. 

Domesday-book, how proved, 222, 

Draft on a banker. See “ Cheque.** 
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Drain. See “ Mine*' ^ 

Dredging in the oyster fishery of another, statute, 333 ; indictment, 334 ; 
punishment, 334; evidence, 334. Dragging on the ground of such 
fishery, indictment, 333 ; punishment, 833 ; evidence, 335, 

Drilling, illegal, 678. See ** Training," 

Driving, furious, statute, 583 ; indictment, 583; punishment, 583 ; evidence, 

583. 

Drown, attempting to, with intent to murder, statute, 560 ; indictment, 561 ; 

punishment, 561 ; evidence, 561. 

Drowning, murder by. See “ Murder," 

Drowning a mine, statute, 454 ; indictment, 454 ; punishment, 454 ; evi- 
donce, 455. 

Drunkenness no excuse for crimes, 14. 

Duel, killing in, murder, 541 ; all are principals in, 7, 541. 

Dumb and deaf persons. See Deaf and Dumb Persons." 

Duplicity in indictments, 55; how to take advantage of, 56. 
Dwelling-house, breaking and entering, and committing felony in, statute, 
338 ; indictment, 339 ; punishment, 339 ; evidence, 339 ; breaking, 
etc., a building within the curtilage and stealing therein, statute, 344; 
indictment, 344 ; punishment, 344 ; evidence, 344. Indictment for 
stealing in, some person therein being put in fear, 341 ; punishment, 

341 ; evidence, 341. Indictment for stealing to the value of £5 in, 

342 ; punishment, 342 ; evidence, 342. 

Dwelling-house, setting fire to, statute, 429 ; indictment, 433 ; punishment, 
433 ; evidence, 433. Setting fire to, some person being therein, statute, 
429 ; indictment, 438 ; punishment, 438 ; evidence, 438. 
Dwelling-house, riotously demolishing, or beginning to do so, statutes, 447 ; 

indictment, 448 ; punishment, 448 ; evidence, 449. 

Dwelling-house, what, in burglary, 416-422. Ownership of it, in whom, 
and how stated, 4 19-422. Local situation of, 422. 

Dying declarations, when received in evidence, 197. 


E. 

East India bonds, forging, 522. 

Ecclesiastical courts, libel, answer, depositions, and sentence in, how proved, 
216; practice of, how proved, 216. 

Effectuni does not imply a literal copy, 184. 

Election, where several offences charged in indictment, 261. 

Electric telegraph, injuries to, 466 ; attempts, 467. 

Embezzlement by clerks or servants, or persons employed in that capacity, 
statute, 376; indictment, 377 ; punishment, 378 ; evidence, 379. 

Embezzlement by officers and servants of the Bank of England, 379 ; by 
persons to whom money, or securities for money, shall be issued for the 
public service, 379 ; of letters by servants in the post-office, 318, 379 ; 
from Chelsea Hospital, 379; from Greenwich llospital, 379; from 
warehouses, through the misconduct of custom-house officers, 379. 

Embezzlement by bankers, merchants, brokers, attorneys, agents or factors, 
statute, 386 : indictment, 389 ; punishment, 390 ; evidence, 390 ; con- 
viction of, not to be evidence in civil suits, 389. 

Embezzlement by bankrupts, statute, 393 ; indictment, 396 ; punishment, 
396 ; evidence, 396. 

Embezzlement of newspapers, etc., statute, 319 ; indictment, 323 ; punish- 
ment, 323 ; evidence, 323. 

Embezzling of post letters, statute, 318 ; indictment, 323 ; punishment, 
323 ; evidence, 323. 

Embezzling the Queen’s stores, statutes, 680 ; indictment, 681 ; punish- 
ment, 682 ; evidence, 682. See “ Naval Stores." 

Enemy. See " Jdheringt" “ Treason." 

Engine. See “ Machinery." 

England, admiralty of. See "Admiralty." Bank of, embezzlement by officers 
of, 379; forgery of documents, &c. in. purporting to be made out of, 479. 
O O 5 
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Entering a building by force, with intent to destroy or render useless goods 
in the process of manufacture, or machinery, statute, 450 ; indictment, 
461; punishment, 451 ; evidence, 461. 

Entries, copies of, when admissible in evidence, 223. 

Entry, what, in burglary, 424. 

Entry, forcible, into a freehold, indictment for, 737 ; punishment, 737 ; evi- 
dence, 737. Into a leasehold, 739. Indictment for the same at com- 
mon law, 740 ; punishment, 740; evidence, 740. 

Equity bill, answer, depositions, and decrees in court of, how proved, 214,215. 

Equity, documents belonging to court of, stealing. See “ Courts of Record.^" 

Error, writ of, 165 ; what, and in what cases, 165 ; fiat of attorney-general, 
167; forms of fiats, *168 ; prjecipe, 168; issuing writ, 169; form of it, 
169 ; form of writ where the error is on indictment at quarter sessions, 

169 ; when error is brought in Exchequer Chamber from Queen’s Bench, 

170 ; writ of error on outlawry in Queen’s Bench, 170 ; return to court 
when addressed to justices of quarter sessions, 171 ; if the whole of re- 
cord be not certified, plaintiff in error may allege a diminution of record, 
171 ; form of assignment of general errors in Queen's Bench, 172 ; 
joinder in error, 172; form of joinder, 172; concilium, 173; paper 
books, 173; form of, 173; points for argument, 174; bail in error, 
174; judgment of affirmance, 174; form of judgment in Queen’s 
Bench, 174. 

Escape, 689. Indictment against a constable for a negligent escape, 689 ; 
punishment, 690 ; evidence, 690. Indictment for escaping out of the 
custody of a constable, 691 ; punishment, 691 ; evidence, 691. Indict- 
ment against a gaoler for a voluntary escape, 691 ; punishment, 692 ; 
evidence, 692. Aiding prisoners to escape, statutes, 694. Indictment 
for conveying files to a prisoner to enable bim to escape, 696 ; punish- 
ment, 696 ; evidence, 697. See “ etc. 

Estreat of recognizances, 79. See ** Recognizances.^' 

Evidence, 177-257. 

1. What allegations must he proved, 1*17. Time, 177. Place, 178. The 
offence charged, 180-191. Matter ot defence, etc., 191. Matter 
not alleged, in what cases, 191-194. 

II. The manner of proving the matters put in issue, 195. 

General rules, 195-198. 

1. Admissions and Confessions, 198; in what cases, 198; how 

proved, 204 ; effect of, 206. 

2. Presumptions, or circumstantial evidence, 207-209. 

3. Written Evidence, 210*214. 

— Records, 2\0\ public statutes, 210 ; private statutes, 210 ; 
records of the Queen’s courts, 210; records of inferior courts, 
211 ; writs, 213; judgments of the House of Lords, 213; 
convictions before justices of the peace, 213 ; fines and re- 
coveries, 213 ; deeds inrolled, 214 ; letters patent, 214. 

— Matters of quasi Record, 214 ; proceedings in Parliament, 
214; proceedings in courts of equity, 214; proceedings in 
courts of law not being records, 215 ; such as rules, 215 ; 
judge’s orders, 215; affidavits, 215; proceedings in the 
ecclesiastical courts, 216 ; including probates of wills, 216 ; 
and letters of administration, 216 ; proceedings in the court 
of Admiralty, 217 ; proceedings in inferior courts, 217 ; such 
as judgments in the county court, or court baron, 217 ; the 
court rolls of a manor, 217 ; proceedings on commissions of 
bankrupt, 217 ; judgments or proceedings of the insolvent 
court, 217 ; informations and depositions before coroners 
and magistrates, 218; proceedings in foreign courts, 221 ; 
public surveys, inquisitions, etc., 222 ; registers, etc., 223 ; 
certificates, etc., 224 ; ancient terriers, surveys, etc., 224 ; 
corporation books, and the books of public companies, 225 ; 
public acts of State, 225. 

Written instruments of a ptivate nature, 226; deeds, 226; 
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iivills, 228 ; other writings not under seal, 228 ; handwriting, 
how proved, 229. 

4. Parol evidence, 230-257. 

— In what cases receivable, 230. 

— Incompetency of witnesses, 231 ; from want of discretion, 
232 ; from want of religion, 232 ; from infamy, 232 ; from 
interest, 233 ; from being parties to the suit, 234 ; from 
relation to the parties, 234. 

— Credit of witnesses, 237. b'^rom their knowledge, 237 ; from 
their disinterestedness, 237 ; from their integrity, 238 ; from 
their veracity, 239; from their being sworn to speak the 
truth, 242. 

— The number of witnesses requisite, 244. At common law, 
244 ; by statute, 245. Upon an indictment for perjury, 245. 
Process against witnesses, 245 ; subpoenut 246 ; subpoena 
duces tecuniy 246 ; Habeas corpus ad testificandum, 247. 

— Privilege of witnesses from arrest, 248. 

— Penalty for non-attendance of witnesses, 248. 

— Witnesses* expenses, 248 ; in felonies, 248 ; in misdemean- 
ors, 249-252. 

— Rewards to witnesses, in what cases, 252. 

— Examination of witnesses, 252 ; examination, 253 ; cross- 
examination, 255 ; re-examination, 256. 

Evidence must tend directly to the proof or disproof of the matter in issue, 
196 ; and the best possible evidence must be produced, 195. 

Evidence, hearsay, 196. 

Evidence, presumptive, what, 207 ; violent presumptions, 208 ; probable 
presumptions, 208 ; rash or light presumptions, 203 ; presumptions of 
law, 209. Cautions to be observed in receiving this evidence, 209. 

Evidence, secondary, 190. 

Evidence given upon a former trial, how proved, 212. 

Evidence, conviction for stealing, &c., deeds or wills, not to be evidence in 
civil suits, 303 ; the tike provision with respect to convictions for 
frauds, by agents, bankers, &c., 389 ; forgery of instruments of, 520. 

Evidence of former conviction, in what case a certificate is, upon an indict, 
ment for a subsequent felony, 212 ; upon an indictment for an escape, 
689 ; upon an indictment for a rescue, 701 ; upon an indictment for 
returning from transportation, 701. 

Evidence before the grand jury, 66. 

Ewe. See “ Cattle.” 

Examination of witnesses, 252-257. 

Examination on the voir dire. See “ Challenge.” 

Examinations before justices, 218. 

Exception in a statute, when to be stated in pleading, 53 ; how proved, 184. 

Exchequer bills, bonds or debentures, forging or uttering, statute, 495. 

Excusable homicide, 536 ; not punishable, 536. 

Excuse, matter of, may be given in evidence under the general issue, 128. 

Execution of a criminal, in what cases justifiable, 557. 

Execution of a murderer, at what time to take place, 534. 

Execution of a deed, how proved, 226. 

Ex- q^cio information. See Information.” 

Expenses of prosecutor, in what cases given to him, 248 et seq. ; may be 
allowed in certain misdemeanors, 249, 250, 534 ; on removal of trial 
to Central Criminal Court, 251. 

Expenses of witnesses, 248; on trial for larceny, etc., before justices in 
petty sessions, 269. 

Explosive substances, destroying or damaging any dwelling-house by, any 
person being therein, statute, 445 ;* indictment, 446 ; punishment, 446; 
evidence, 446. Destroying, etc., any building thereby, with intent to 
murder, etc., statute, 563 ; indictment, 563 ; punishment, 563 ; evi- 
dence, 563. Attempting to destroy or damage any building, engine, 
working tools, fixtures, goods or chattels, by means of, statute, 445 ; 
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indictment, 447 ; punishment, 447 ; evidence, 447. Manufacturing or 
having in possession explosive substances for the purpose of commit^ 
ting offences, statute, 445. Burning, etc., persons by means of, sta- 
tutes, 578; indictment, 579 ; punishment, 579; evidence, 579. 

Explosive substances, sending with intent to burn, etc., statute, 578 ; in- 
dictment, 579 ; punishment, 580; evidence, 580. 

Exporting counterfeit coin, 6*59. 

Exposure, indecent, 792. 

Exposure of children. See ** Children” 

Express malice, 585. See ** Murder.” 

Expulsion, when to be proved upon an indictment for a forcible entry, 722. 

Extorting or gaining mo#ey from a man, by accusing or threatening to ac- 
cuse him of an abominable crime, 350, 363. 

Extortion, indictment against a constable for, 721 ; venue, 722 ; punish- 
ment, 722 ; evidence, 722. 


F. 

Fac-simile of instrument forged need not be set out in indictment, 477. 

Factor, frauds by, 386 et seq. 

Factor or agent jiledging for his own use the goods of his principal intrusted 
to him for sale, statute, 386; indictment, 391 ; punishment, 391; evi- 
dence, 391. 

False imprisonment, 599*603. Indictment for an assault and false impri- 
sonment, 599 ; punishment, 599 ; evidence for the prosecution, 600 ; 
evidence for the defendant, 600. 

False personation, 525- 529. See “ Personation.” 

False pretences, obtaining goods, etc., by, statute, 399; indictment, 400 ; 
punishment, 401 ; what pretences are within the statute, 401, 407 ; 
evidence, 408. Obtaining acceptance, &c., to a bill of exchange, 
promissory note, or other valuable security by, statute, 400 ; indict- 
ment, 411; punishment, 411; evidence, 411. Bankrupts obtaining 
goods, etc., under the false pretence of c;|xrying on business on the 
usual terms, 401. 

False lights. See “ Ship.” 

False scales, indictment for selling by, 412 ; punishment, 412 ; evidence, 412. 

False signal. See ” Ship,” 

False weights or measures, selling by, 412. 

Farm-buildings, setting Ore to, 429. 

Farthing. See ** Coin.” 

J'ear, stealing, and putting any one in bodily, 339. 

Feloniously, requisite in indictments for felony, 51. 

Felony, compounding, statute, 725 ; indictment for, 726 ; punishment, 727 ; 
evidence, 727. 

Felony, made punishable likesimple larceny, 258 ; larceny after previous con . 
viction for, 261 ; accessories to felonies. See “ Principal and Accessory.” 

Felony, subsequent, statute, 829 ; indictment, 830; punishment, 831 ; evi- 
dence, 831. 

Feme covert. See “ W\fe.” 

Fences, live or dead, post, pale, or rail, or stile, or gate, stealing, cutting, 
breaking, or throwing down, 274. See ** Fixtures.” 

Feres natures^ animals that are, not the subject of larceny, 276. 

Fern, growing, setting fire to, statute, 443 ; indictment, 444 ; punishment, 
444 ; evidence, 444. 

Ferrets, not the subject of larceny, 277. 

Fiat of attorney-general for writ of error, 167. See ” Practice.” 

Field, stealing goods in process of manufacture, whilst exposed in any, 346. 

Fieri facias, goods seized under, how described, 35. 

Fight, challenging to, 740. 

Fighting, killing by, 541 : where murder, 541 ; where manslaughter, 541 ; 
where homicide se defendendo, 453 ; homicide of or by a stranger, 543. 

Figures, when allowable in an indictment, 54. 

Filly. See Cattle:* 
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Finding of an indictment, 65, 68. 

Finding. See “ Goods.** Found goods, larceny of, 285. 

Fine, how proved, 213. 

Fine, acknowledging in the name of another, statute, 528 j indictment, 
529 ; punishment, 529 ; evidence, 529. 

Fine, power of court to impose, in addition to or in lieu of other punish- 
ments, under Larceny Act, 264 ; under Malicious Injuries Act, 432 ; 
under Forgery Act, 481 ; under Coinage Act, 639; under Ofiences 
against the Person Act, 533. 

Fire. See “ Arson,'* 

Fireworks, making and selling, a nuisance, 791. ^ 

Fish, taking or destroying, in any water situate in land adjoining or be- 
longing to a dwelling-house, statute, 332 ; indictment, 333 ; punish- 
ment, 333; evidence, 333. Taking or destroying in a private fisheiy 
or elsewhere, 332 ; taking or destroying by angling, 277. Putting 
lime or oth^r noxious materials into a tishpund or water to kill fish, 
statute, 468 ; indictment, 4G9 ; punishment, 469 ; evidence, 469. 

Fishery, right of. See *\Fish,’' ** Fishpond,** ** Oysters** 

Fishpond, or water which is private property, or in which any person has a 
private right of fishery, breaking or destroying the dam of, statute, 
468 ; indictment, 468 ; punishment, 468 ; Evidence, 469. 

Fixtures — glass or woodwork belonging to any building, lead, iron, copper, 
brass or other metal, or any utensil or fixture, whether made of metal 
or other material fixed to any building— stealing or ripping, cutting or 
breaking with intent to steal, statute, 312; indictment, 312 ; punish- 
ment, 312; evidence, 312. Anything made of metal, fixed in any 
land, being private property, or for a fence to a dwelling- house, gar- 
den, or area, stealing or ripping, etc., indictment, 313; punishment, 
313; evidence, 313 ; or fixed in a square, street, or other place dedi- 
cated to public use or ornament, stealing or ripping, etc., indictment, 
314; punishment, 314; evidence, 314. 

Fixtures, larceny of, by tenai^ts or lodgers, 335. 

Fleet books, not evidence of a marriage, 223. 

Floodgates. See “ “ Canal,** “ Navigable River,** “ Pond** 

Fold, 429. See “ Arson.*’ 

Forcible abduction. Sep ** Abduction.** 

Forcible entry, 736. Indictment for a forcible entry into a freehold, 737 ; 
punisliment, 737 ; evidence, 737. Indictment for a forcible entry into 
a leasehold, etc., 739. Indictment for a forcible detainer, 739; evi- 
dence, 739. Indictment for a forcible entry and detainer at common 
law, 740 ; evidence, 740. 

Foreign coin, ofiences relating to, 659. 

Foreign country, laws of, how proved, 222. 

Foreign courts, judgments of, how proved, 221, 

Foreign language, libel, etc., in, how set out, 663 ; how proved, 664. 

Foreigners, trial of ofiences by, committed on board British ships, on the 
high seas, 25. 

Forged bank notes, purchasing or receiving, 514. 

Forgery in general, statute, 477 ; form of indictment, 482; venue, 482; 
punishment, 480. Demanding property upon forged instruments, 478. 
Forging, &c. documents in England or Ireland, made payable else- 
where, and vice vers^, 479. Indictment for forging and uttering gene- 
rally, 482. General evidence of the forgery, 48.3-491 ; general evidence 
of uttering, 491. Indictment for forgery in other cases, 519. 

Forgery at common law, 518; indictment, 518; punishment, 518; evi- 
dence, 518. 

Forgery, in other cases, 519; as to records, 519; as to the revenue, 522; 
as to public offices, 522 ; as to officers in the navy and army, 523 ; as 
to public trade, 524. 

Forging attestations to powers of attorney, statute, 513 ; indictment, 513 ; 
punishment, 513 ; evidence, 514. 
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Forging and uttering bank-notes, etc., statute, 495. Indictment for forg- 
ing and uttering a bank-note, 496 ; punishment, 496 ; evidence, 496. 
Indictment for forging a will, 497 ; punishment, 497 ; evidence, 497. 
Indictment for forging a bill of exchange, 499 ; punishment. 500 ; 
evidence, 501. Indictment for forging an undertaking, warrant, or 
order for the payment of money, 502 ; punishment, 503 ; evidence, 503. 

Forging deeds, bonds, etc., statute. 498. Indictment for forging a bond, 
498 ; punishment, 499 ; evidence, 499. Indictment for forging a re- 
ceipt, 508 ; punishment, 508 ; evidence, 509. Indictment for forging 
a warrant, ofder, or request, for the delivery of goods, etc., 507 ; 
punishment, 507 ; evidence, 507. 

Forging and uttering Exchequer bills, etc., 495. 

Forging by bank clerks of warrants for more or less than is due, statute, 
514; indictment, 514 ; punishment, 514 ; evidence, 514. 

Forging false entries of stock, etc., statute, 512. Indictment for making 
false entries of stock, 512 ; punishment, 512 ; evidence, 512. Indict- 
ment for making a transfer of stock in the name of another, not the 
owner, 512; punishment, 512; evidence, 513. 

Forging the great seal, etc., statute, 493; indictment, 494; punishment, 
494 ; evidence, 494. 

Forging registers of births, marriages, deaths, etc., statute, 515; indict- 
ment, 516 ; punishment, 517 ; evidence, 517. 

Forging shipping licence, 524. 

Forging transfers of stock, ])owers of attorney, etc., statute, 510. Indict- 
ment for forging and uttering a transfer of stock, 510; punishment, 
510; evidence, 51 1. Indictment for forging and uttering a power of 
attorney to sell out stock, 511 ; punishment, 511 ; evidence, 511. 

Forging and uttering wills, statute, 497 ; indictment, 497 ; punishment, 
497 ; evidence, 497. 

Forging, instruments of, 525. 

Forma Pauperis^ defence in. See ” Practiced 

Formal defects may be amended, 185. ^ 

Former convictions, proof of, under Coinage Act, 688. 

I’rame. See “ Machinery^ 

Frames for forging, 525. 

Framework knitted piece, in the loom, etc., or other process of manufac- 
ture, cutting, breaking, or destroying, or damaging with intent to de- 
stroy or render useless, statute, 450; indictment, 451; punishment, 
451 ; evidence, 451. 

Frauds by agents, bankers, or factors, 386. 

Frauds by directors and other officers of corporate bodies and public com- 
panies, 397. See “ CompanieSy Public.” 

Fraudulent bankruptcy, 759. See ** Bankruptcy,” 

Friendly societies, property of, how described, 38 ; and proved, 280. 

Fruit or vegetable production growing in a garden, orchard, nursery 
ground, hot-house, green house, or conservatory, stealing, destroying, 
or damaging, with intent to steal, statute, 311; first offence, 311; 
second offence, indictment, 311; punishment, 311; evidence, 311; 
destroying or damaging with intent to destroy, statute, 475 ; second 
offence, indictment, 475 ; punishment, 475 ; evidence, 475. 

Furnace of steam engine, nuisance by, 768. 

Furnished lodgings, goods in, how described, 35 ; larceny of goods from, 
statute, 335 ; indictment for, 336 ; evidence, 336. 

Furious driving, 583; statute, 583; indictment, 583 ; punishment, 583; 
evidence, 583. 

Furze, growing, setting fire to, statute, 443 ; indictment, 444 ; punishment, 
445 : evidence, 4!45. 

G. 

Game, offences relating to, 795-801. What shall be deemed game, statute, 
795 : hares, pheasants, partridges, grouse, heath or moor game, black 
game, bustards, 795. 
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Game, taking in the night-time, or entering land armed for that purpose? 
statutes, 795 ; third offence, indictment, 797 ; punishment, 797 ; evi- 
dence, 798. Three or more entering land in the night to take game, 
armed, statutes, 798; indictment, 798; punishment, 799; evidence, 
799. What shall be deemed night, 795. 

Gamekeeper, power of, to apprehend poachers, 594. 

Gamekeepers, or the owner or occupier of the land, or any person having a 
right, or reputed right, of free warren or free chase therein, or the lord 
of the manor, or reputed manor, or any gamekeeper, or servant of the 
persons herein mentioned, or any person assisting such gamekeeper or 
servant, assaulting or offering violence towards, statute, 592 ; indict- 
ment, 593; punishment, 593; evidence, 594. 

Gaming, statutes, 792 ; indictment for winning money at cards, etc., by 
fraud, 793; punishment, 79 1; evidence, 794. Indictment for win- 
ning more than £10 at one sitting, 794 ; punishment, 794 ; evidence, 
794. 

Gaming-house, indictment for keeping, 772; punishment, 773 ; evidence, 
773. 

Gaol, goods and chattels provided for and at the expense of counties, etc., 
to repair or to he used in or with, how described, 37. 

Garden. See “ Fruit “ Roots'^ 

Gate, stealing, cutting, breaking, or throwing down, or being in possession 
of, 1274, 275. 

Gazette, in what cases evidence, 225. 

Gelding. See “ Cattle." 

(iencral issue, 127. Evidence which may be given under it, 128. 

(iencral rule of interpretation for all criminal statutes, 57. 

(ieneral traverse, j)uts the opposite party to prove the fact traversed, 128. 
(iirl. See “ Abduction,** “ Carnallt/ abusing** “ Defilement.** 

Cilandered horses, exposure of, indictable, 768. 

(ilass. See “ Fixtures.*' 

Goods, how described in an jndictment, 48 ; variance between the state- 
ment and the evidence, in what cases material, 49, 180, 272. Sie 
“ Embezzlement^** ** Larcenif." 

Goods and chattels of counties, how described, 37 ; of w'orkhouses, how 
described, 37; of poorhouses, how described, 37; provided for the 
use of the poor, how described, 37 ; mortgage deods cannot be described 
as, 306. 

Goods found, larceny of, 285. 

dorse, setting fire to, statute, 443 ; indictment for, 444 ; punUliment, 445 ; 
evidence, 445. 

Grain. See “ Crops," ** Starks.** 

(iranary, setting fire to, 429. 

Grand jurors, who may be, 67. 

Grand larceny, and ])etty larceny, distinction between, abolished, 258 ; all 
larcenies to be of the nature of, 258. 

Great seal, counterfeiting, 498, 

Green-house. See “ Fruit,'* ** Roots." 

Grievous bodily harm, wounding, or shooting, or attempting to shoot, with 
intent to do, statute, 570; indictment, 571; jiunishmcnt, 571; evi- 
dence, 571 ; inflicting with or without any weapon or instrument, 570; 
administering poison so as to inflict, etc., 577. See “ Poison." Setting 
spring guns, etc., \^ith intent to do, 580. 

Gross negligence of physician or surgeon, where death is occasioned by, 
541. 

Gross ignorance of unlicensed practitioners, where death is occasioned by, 
540. 

Grouse. See “ Game." 

Guardians and overseers, prosecutions by, 533. 

Guest at an inn, larceny by, 295 ; burglary in the chamber of, bow laid, 421. 
Guilty knowledge, bow proved, 192 ■, in forgery and uttering, 493. 

Guineas. See “ Coin." 
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fyunpowder, attemptinp' to murder by explosion of, or other explosive sub- 
stance, statute, 56li ; indictment, 663 ; punishment, 563 ; evidence, 
563. Injuring or attempting to injure by, statute, 578; indictment, 
579; punishment, 579; evidence, 579 ; destroying or damaging build- 
ings by explosion of, statute, 445 ; indictment, 446 ; punishment, 446 ; 
evidence, 446 ; indictment for blowing up a house where life was en- 
dangered, 446 ; attempting to blow up buildings, &c., with, 445 ; 
manufacturing for the purpose of felonious injuries, 445. Throwing 
gunpowder into a house with intent to destroy, or damage it, indict- 
ment, 447 ; punishment, 447 ; evidence, ’447. 

Guns. See “ Spring Guns,'* 


H. 

Habeas corpus ad testificandum^ 247. 

Halfpenny. See “ Coin.** 

Handwriting, how proved, 229. Comparison of handwriting, in what cases 
evidence, 229. 

Harbour, setting fire to building belonging to, 430. 

Hard labour, may be imposed for all indictable offences under Larceny Act, 
259 ; under Malicious Injuries Act, 433 ; under Forgery Act, 481 ; 
under Coinage Act, 639 ; under Offences against the Person Act, 532. 

Hares, taking or killing in die night-time, in warrens or grounds used for 
breeding or keeping, statute, 331 ; indictment, 331 ; punishment, 332 ; 
evidence, 332 ; the like, in the day-time, 277. 

Haven, stealing from ships, etc., in any, 347. 

Hay. See “ Stack.** 

Hearsay evidence, 196. 

Heath, growing, setting fire to, statute, 443 ; indictment, 444 ; punishment, 
444 ; evidence, 444. 

Heath fowl. See “ Game** 

Hedges, stealing, cutting, breaking, or throwipg down, or being in posses- 
sion of, 274. 

Heifer. See “ Cattle** 

High seas, what, within the jurisdiction of the Admiralty, 25, 27, 365 ; 
venue in indictments for offences on, 27. Special venue in, how 
stated, 42. 

High treason. See “ Treason** 

Highway, indictment for obstructing, 775; punishment, 776; evidence, 
776. Indictment against a parish for not repairing a highway, 778 ; 
punishment, 780 ; general issue, 781 ; evidence for the prosecution 
under the general issue, 781 ; evidence for the parish under the general 
issue, 783; plea that ratione tenura are bound to repair, 783; 

replication thereto, 784; evidence to support the plea, 784; plea that 
a particular division of the parish is bound to repair, 785; replica- 
tion thereto, 786 ; evidence to support the plea, 786. Indictment 
against an individual for not repairing ratione tenura^ 787 ; general 
issue, 787 ; evidence, 787. Indictment against a particular district of 
a parish for not repairing, 789 ; general issue, 789 ; evidence, 789. 

Highways in general, statutes, 774; levying and application of fines, 774; 
costs, 774 ; presentments of, abolished, 775 ; certiorari, 775 ; compe- 
tency of witnesses, 775. See “ Turnpike,** 

Highways, materials and tools, etc., provided for, how described, 38. 

Homicide, excusable, 536 ; justifiable, 536. See Killing,** 

Homicide per infortunium^ or by misadventure, 537. 

Homicide se defendendot 537. 

Hop-binds, cutting or destroying, statute, 471 ; indictment, 471 ; punish- 
ment, 471 ; evidence, 471. 

Hop-oast, setting fire to, statute, 429 ; indictment, 433 ; punishment, 433 ; 
evidence, 433. Riotously demolishing, etc., or beginning so to do, 
statute, 447 ; indictment, 448 ; punishment, 448 ; evidence, 449. 

Horse. See ** Cattle,** 
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Horse-stealing, statute, 297 ; indictment, 298 ; punishment, 298 ; evidcncdt 
298. 

Hose in the loom, etc., or other process of manufacture, cutting, breaking, 
or destroying, or damaging with intent to destroy or render useless, 
statute, 450; indictment, 451 ; punishment, 451 ; evidence, 451. Knter- 
ing a house, shop, building, or place, by force, to commit such otVence, 
indictment, 452 ; punishment, 452 ; evidence, 452. 

Hot house. See “ Fruit,'* “ Roots.” 

House. See ** Arson” '^Burglary” ** Dwelling-house.” Riotously demo- 
lishing, pulling down, or beginning to do so, statutes, 447 ; indictment, 
448 ; punishment, 418 ; evidence, 449. 

House of correction, goods and chattels, provided for and at the expense of 
counties, etc., to re])air, or to be used in or with, how described, 37. 

Housebreaking, statute, 338 ; indictment, 339 ; punishment, 339; evidence, 
339. 

Housebreaking, being found by night armed, with intent to break into 
any dwelling-house or other building, statute, 413 ; indictment, 427 ; 
punishment, 428 ; evidence, 428. Second olience, 414 ; breaking out 
of a dwelling-house in the night, statute, 413; indictment, 42d ; 
punishment, 427 ; evidence, 427 ; entering dwelling-house in the 
night, with intent to commit felony, statute, 413 ; apprehension of 
otienders, 414. Definition of night, 414. Having in possession by 
night implements of housebreaking, statute, 413 ; indictment, 428 ; 
evidence, 428. 

Houses, injuries to, by tenant, 449. 

Hundredors, want of, no ground of challenge, 142. 

Hunting. See “ Deer.” 

Husband, coercion of, in what cases it excuses wife, 18, 19. He cannot be 
a witness for liis wife, 235; in what cases he may be a witness against 
her, 235. He may kill another, 543 ; or commit a battery, 5G0 ; in 
defence of his wife. May be accessory after the fact to his wife, 11. 

I. 

Idem sonant ia, 278. 

Idiot, what, 13; incapable of crime, 13, 537. Cannot be a witness, 232. 

Ignorance, what, an excuse for crime, 19. 

Ignoring bill by grand jury, 6G. 

Illegal training, etc., 678. 

Illness of jirisoner during trial, 150; of juryman, 154; of witness, 154. 

Impeding a person endeavouring to save his life from a ship wrecked, sta- 
tute, 58G ; indictment, 58G ; punishment, 586 ; evidence, 586, 

Impleiiient. See Machinery.” 

Implements of housebreaking. See ** Housebreaking.” 

Implied malice, 535. 

Importing counterfeit coin, statute, 648; indictment, 648; punishment, 
648 ; evidence, 648. 

Importing foreign counterfeit coin, statute, 659. 

Imprisonment. See “ False Imprisonment.” 

Inciting to mutiny, statutes, 676; indictment for endeavouring to seduce a 
soldier from his allegiance, 677 ; punishment, 677 ; evidence, 678. 

Incompetency of witnesses, 231 ; from want of discretion, 232 ; from want 
of religion, 232; from infamy, 232; from interest, 233; from being 
parties to the suit, 234; from relation to the parties, 234. Objection 
to incompctency, when and how to be made, 255. 

Indecency, public, 729. 

Indecent assault, statute, 614 ; indictment, 614; punishment, 614 ; evidence, 
614. 

Indecent exposure, 792. 

India Bonds, forging, 522. 

Indictment, 1-96. 

1. fFhat, and in what cases it lies, 1 ; for ofiences at common law, 1,2; 
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for offences by statute, 2. In what cases it does not lie, 2, 3 ; in 
what cases authorization must be obtained before preferring, 3. 

2. Against whom it lies, 3 ; principals in the first degree, 4 ; principals 

in the second degree, 4-8 ; accessories before the fact, 8-10 ; ac- 
cessories after the fact, 10-12 ; abettors in misdemeanors, 8 ; any 
number may be joined in indictment, 10; infants, 12; persons 
nm computes mentis, 13-17 ; persons in subjection to the power of 
others, 17-19; persons in ignorance, 19. 

3. 'rhe form if it, 20. The commencement, 20 ; venue, 20-30 ; cap- 

tion, 31. .The statement, 32-36; must be certain as to the party 
indicted, 32; must be certain as to the person against whom the 
offence was committed, 33 ; must be certain as to time and place, 
40; must be certain as to the facts, circumstances, and intent con- 
stituting the offence, 43; it must not be double, 34; several acts 
of embezzlement may be charged in, ; it must be positive, 55 ; 
it must not be repugnant, 56 ; averments, how made, 56. Conclu- 
sion of the indictment, 57 ; for an offence at common law, 57 ; for 
an offence by statute, 57. 

4. Joinder <f two or more defendants in one indictment, 59. 

5. Joinder of several offences, in different counts, in one indictment, 60-64. 

6. Within what time an indictment must he preferred, 64. 

7. How Found, 65. 

8. In what cases quashed, 80; how, 81. 

9. When tried, 82 ; where, 82. 

Indictment for a subsequent felony, after a previous conviction, 830 ; 
punishment, 831 ; evidence, 831. 

Indictment, defective allegations in, how objected to, 116 ; how cured, 117. 

Indorsement of a bill of exchange, forging and uttering, 495. 

Inducement, matter of, wliat certainty required in stating, 46. 

Imliicement to confess. See “ Confession.** 

Infamous crime. Accusing or threatening to accuse a man of an infamous 
crime, with intent to extort money from him, statute, 351 ; indictment, 
363; punishment, 363 ; evidence, 363, ' 

Infamy, incompetency of witnesses from, 232. 

Infant, in what cases incapable of crime, 537 ; may be a witness, 232. 

Inferior courts, proceeding in, how proved, 217. 

Intirmary, goods and chattels provided for and at the expense of counties, 
etc. to repair, or to be used in or with, how described, 37. 

Information cx officio, 97* What, and in what cases it lies, 97. Form of it, 
97 ; how filed, 98. In what cases quashed, 98. Proceedings upon, 98. 

Information by the master of the Crown-ottice, 99-104. What, 99. In 
what cases it lies, 99; against magistrates, 100; against ministerial 
otHcers, 100 ; in what cases the court generally refuse it, 101. When to 
be moved for, 101. Aflidavit for, 102. Form of it, 103. How filed, 
103. Recognizances to be entered into by prosecutor, 103. Costs, 
91, 104. Ill what cases quashed, 104. 

Informations and depositions upon oath, before magistrates, how proved, 
and in what cases evidence, 217*221. How taken, 218. Right to 
copies of, 22. 

Injure, administering, &c., poison, with intent to, or annoy, 577. See 
** Poison.** 

Injuries to houses, buildings, &c., by tenants, 449. 

Innuendo, in what cases necessary, 663. Its effect, 663. How proved, 665. 

Inquisition, 105. See ** Coroner's Inquisition.*’ 

Insanity. See “ Non compos mentis,** 

Inscription on a tomb- stone, in what cases evidence, 224. 

Insolvent debtors, jurisdiction, etc., of court for relief of, transferred to 
Court of Bankruptcy, 217 ; proceedings in court of, how proved, 217. 

Inspection of corporation and other public books, in what cases granted, 225. 

Instruments of forging, 525. 

Instruments, using, to procure miscarriage, 615. 

Intent, how stated in an indictment, 51 ; how proved, 186, 191. 
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Intent in burglary, 425, ^ 

Intent to defraud, in forgery, 490; in indictment for false pretences, 399 ; 

in offences under Malicious Injuries Act, 431. 

Interest, incompetcncy of witnesses from, 233. How far it detracts from 
his credit, 237. 

Interpretation of terms in Larceny Consolidation Act, 259, 305, 315, 351, 
388, 392 ; in coinage offences, 640. 

Interpretation, general rule of, for all criminal statutes, 57. 

Interrogatory. Sve “ Courts of Record.** 

Ireland, records of courts in, how proved, 222. 

Ireland, statutes of, how proved, 210. 

Iron. See “ Futures,'* 


J. 

Jews, marriage of, how proved, 223 ; statutes affecting, 765. 

.loinder of two or more defendants in one indietnuMit, 59. 

Joinder of several offences in diff*erent counts in one indictment, 61. See 
“ Duplicity.** 

Joinder in demurrer. See “ Demurrer** 

Joinder in error. See “ Error** “ Practice** 

Joint-stock bank, ]jroporty of, how described, 36. 

Joint-stock company, property of, how described, 36. 

Joint- tenant cannot, by taking the thing in joint-tenancy from his co- 
tenant, be guilty of larceny, 284; unless it charge the co-tenant, 2S4. 

Journals of Parliament, entries in, how proved, 214; in what cases evidence, 
214. 

Judge's order, how proved, 215. 

Judge’s signature, does not require proof, 215. 

Judgment, arrest of, 155 ; process before judgment, 155. See Practice.** 

Judgment of death cannot be recorded in murder, 530. 

Judgment. See ** Record." Judgment of the House of Lords, how proved, 
213. Judgments of the county courts, court baron, and other inferior 
courts, how proved, 217.* Judgments of the court of insolvent debtors, 
how proved, 217. Judgments of courts in the British colonics, how 
proved, 221. Judgmeiit.s of foreign courts, how proved, 221. 

Judgment on plea in abatement, 116. 

Judgment on demurrer, 119. 

Judgment, acknowledging in the name of another, 528. 

Jurisdiction for trial of a<rcessoric.s, 822 ; for offences within jurisdiction of 
the Admiralty, 27 ; for offences by foreigners on board British ships 
on the high seas, or by British subjects on hoard British ships in 
foreign ports, 25. 

Jurisdiction, pica to, 113; in what cases, 113. Form of it, 113. It must 
he verified by affidavit, 114; objection to, how taken advantage of, 
113. Form of a replication to it, 114. 

Jurors, 134. See " Challeuge." 

Jurors. See “ Grand Jurors.** 

Jury list, how made out, etc., 135. 

Jury, special, 137. 

Jury of matrons, in what case, 157 ; oaths of matrons, 157. 

Jury de medietate lingua^ 138. 

Justice, libels reflecting on the administration of, 728. 

Justice of peace. See “ Magistrates.** 

Justices in ])etty sessions, trial for larceny, etc., before, 266. 

J ustiffahle homicide, 536. 

Justification, matter of, may be given in evidence under the general issue, 
128. 

Juvenile offenders, confinement of, in reformatory schools, statute, 270. 

K. 

Key, having in possession by night for purposes of housebreaking, 428. 
Killing, what to constitute murder, 537. Killing by correction, 546; 
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where murder, 546 ; where manslaughter, 546 ; where misadventure 
only, 646. Killing in defence of wife, child, servant, etc., 543. Killing 
in defence of property, etc., 546 ; in what cases justifiable, 546 ; in what 
not, 547. Killing in a duel, murder, 541. Killing by fighting, 541 ; 
where murder, 541-543; where manslaughter, 541-543; where ho- 
micide se defendendot 543. Killing of or by a stranger, interfering, 
543. Killing officers of justice, 551 ; where murder, 551-556 ; wliere 
manslaughter, 651-556. Killing by officers of justice, 556 ; where 
justifiable, 556 ; where manslaughter, 556; where murder, 556. Kill- 
ing by pois;on, 540. Killing upon provocation, 544 ; where murder, 
544-546 ; where manslaughter, 544-546 ; cannot be excused or justi- 
fied, 544. Killing rioters, in what cases justifiable, 557. Killing 
without intention, whilst doing another act, 547 ; where murder, 517- 
551 ; where manslaughter, 547-551 ; where misadventure, 547-551. 
Killing cattle. See “ Cattle.^* 

Killing deer. See “ Deer.''* 

Killing or destroying fish. See Fish.'* 

Knowledge. See “ Carnal Knowledge.** Guilty knowledge, how proved, 
192 ; in forgery, 493. 


L. 

Lace in the loom, etc., or in other process of manufacture, cutting, breaking, 
or destroying, or damaging with intent to destroy or render useless, 
statute, 450; indictment, 451 ; punishment, 451 ; evidence, 451. 

Lamb. See “ Cattle.** 

Land, or things attached or adhering to it, not the subject of larceny at 
common law, 274. How far altered by statute, 274. 

Larceny, 258 ; statutes, 258 ; definition of, 282. 

1. Larceny at Common Law. Indictment for simple larceny, 270 ; ve- 

nue, 20,260; punishment, 271 ; evidence, 271-296. Larceny of 
animals/erd? vatura, at common law^ in what cases, 276. Stealing 
swans, 276. Larceny of animals domitee riaturce, 276. Larceny by 
a guest from an inn, 295. Larceny by clerks or servants, 296 ; trial 
for, before justices in petty sessions, statute, 266. Stealing animals, 
statute, 297 ; indictment, 298; punishment, 298 ; evidence, 298. 

2. Larceny by Statute. After previous conviction for felony, statute, 

261 ; after conviction for misdemeanor, 261 ; after two summary 
convictions, 262 ; prosecutor not bound to elect for several tak- 
ings, 273. Conviction for attempting to commit oH'ence charged, 
259. (-onviction for felony on indictment for misdemeanor, 260. 
Indictment for subsequent oftence, 263. Indictment for killing 
horses, with intent to steal, &c., 299. Stealing dogs, 300 ; indict- 
ment for stealing after a previous conviction, 30 1 ; punishment, 301 ; 
evidence, 301. Stealing records, etc., 301. See “ Courts of Record." 
Stealing, destroying, concealing, etc., wills, codicils, or other testa- 
mentary instruments, statute, 303 ; indictment, 304 ; punishment, 
804 ; evidence, 304. Stealing documents of title to real estate, 
statute, 305 ; indictment, 305 ; punishment, 306 ; evidence, 306. 
Stealing ore, etc., 306. See “ Mine** Stealing or cutting trees, 
307. See *' Tree.** Stealing plants, etc.. 311. See ** Fruit,** ** Roots." 
Stealing lead, iron, etc., fixed to buildings, 312. See ** Fixtures." 
Stealing valuable securities, 314; any order or other security 
whatsoever, entitling or evidencing the title of any person or body 
corporate to any share or interest in any public stock or fund, 
either of the kingdom of Great Britain and Ireland, or of any 
foreign state, or in any fund of any body corporate, company, or 
society, or to any deposit in any bank; or any debenture, deed, 
bond, bill, note, warrant, order, or other security whatsoever, for 
money, or the payment of money, whether of this kingdom or of 
any foreign State; or any document of title to land or goods, 
statute, 315 ; indictment, 315 ; punishment, 315 ; evidence, 315. 
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Stealing or embezzling post letters, statutes, 318 ; indictment, 323^ 
punishment, 323 ; evidence, 3*23. Stealing money, etc., out of 
letters, statute, 318 ; indictment, 324 ; punishment, 325 ; evidence, 
3*25. Stealing letters sent by the mail, or by a post-office packet, 
statute, 318; indictment, 3*23; punishment, 323; evidence, 323. 
Stealing votes, newspapers, etc., statute, 319; indictment, 323; 
punishment, 323. 

— Stealing deer, 328. Sen “ Deer*' Stealing hares or rabbits in 
warrens, etc., 331. See “ Hares." Stealing horses, cattle, etc. 
See ** Cattle." Stealing dogs, 300. See ** Dog." Stealing pigeons, 
276. See ** Pigeon." Stealing birds, 277. See "Bird," Steal- 
ing fish, 332. See “ Fish." Stealing oysters or oyster brood, 333. 
See “ Oysters." 

— Stealing from a wreck, 327. 

3. Compound Larceny. Stealing in a dwelling-house, some person 
therein being put in fear, statute, 341 ; indictment, 341 ; punish- 
ment, 341 ; evidence. 341. Indictment for stealing in a dwelling- 
house to the value of £5. 342; punishment, 342 ; evidence, 34J. 
Larceny in a church or chapel, by breaking into the same, statutes, 
336; indictment, 336 ;* punishment, 337 ; evidence, 337. Indict- 
ment for larceny in a church or chapel, and breaking out of the 
same, 3.38 ; ])unishment, 338 ; evidence, 338. Larceny in a house, 
by breaking into the same, statute, 338; indictment, 339 ; punish- 
ment, 339 ; evidence, 339. Stealing from lodgings, statutes, 335 ; 
indictment, 336 ; punishment, 336; evidence, 336. Stealing from 
a building within the curtilage, by breaking into the same, statute, 
344; indictment, 344 ; punishment, 344 ; evidence, 844. Stealing 
in a shop, warehouse, or counting-house, by breaking into the 
same, statutes, 338 ; indictment, 340 ; punishment 340; evidence, 
340. Stealing silk, woollen, or cotton goods, in any stage of 
manufacture, in any building, field, etc., statute, 846 ; indictment, 
346; punishment, 347 ; evidence, 347. Stealing from a ship or 
vessel in distress, lirrecked, stranded, or cast on shore, statute, 
327 ; indictment, 328 ; venue, 20 ; evidence, 328. Stealing from 
a ves‘5el, barge, or boat, in any port of entry or discharge, or upon 
any navigable river, canal, etc., statutes, 347; indictment, 348; 
punishment, 348 ; evidence, 348. Indictment for stealing from a 
dock, wharf, or quay, 348 ; punishment, 349 ; evidence, 349. 
Robbery, statute, 349 ; indictment for robbery with violence, 352 ; 
])unishment, 352; evidence, 352-357. Indictment for robbery 
by a person armed, 357 ; punishment, 357; evidence, 357. In- 
dictment for robbery, 358 ; punishment, 358 ; evidence, 358. In- 
dictment for stealing from the person, 358 ; puniKhment, 358 ; 
evidence, 3.58. Indictment for an assault with intent to rob, 359; 
punishment, 359 ; evidence, 359. 

Larceny by tenants or lodgers, 335. 

Larceny by a bailee, 292 ; breaking bulk not now necessary to constitute, 
25'9, 292. 

Larceny from a bailee, how stated, 35 ; how proved, 278. 

Larceny by a bailor, in what cases, 279. 

Larceny of the property of a corporation, 39 ; of partners, 36 ; of goods 
and chattels provided for and at the expense of counties, etc., 37, 281 ; 
of goods provided for the use of the poor, 37, 281 ; of materials and 
tools, etc., for the highways, 38, 281 ; of property under turnpike truBts, 
38, 281 ; of property under the commissioners of sewers, 38, 281 ; of 
property of friendly societies, 38,280 ; of clothes, etc., belonging to the 
hospital at Chelsea, 38, 281. 

Larceny by a joint tenant, or tenant in common of the joint property, in 
what cases, 284. 

Larceny cannot be committed by a wife of the goods of her husband, 284 ; 
may be committed by her avowterer jointly with the wife, 292. 

Larceny, grand and petty, distinction between, abolished, 258 ; all larcenies 
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to be of the same nature and subject to same incidents as grand larceny 
258. 

Larceny, trial for, before justices in petty sessions, statute, 266. 

Laudanum, administering with intent to commit any indictable offence, 576 
Laws of a foreign country, how proved, 222. 

Lead. See ** Minej* ** lilack Lead^* Fixtures,** 

Leading questions, 254, 256. 

Letters sent by the post, stealing, statutes, 318; indictment, 323; punish- 
ment, 323 : evidence, 323. 

Letters, servants of the post office embezzling, 318 ; or destroying, 323. 
Letters, opening* or delaying, statute, 318; indictment, 322; punishment, 
322 ; evidence, 322. 

Letters patent, how proved, 214. 

Letters, threatening. See “ 2'hreatening Letter** 

Level. See ** Mine,** 

Levying war, 628 ; direct, 629 ; or constructive, 629. Indictment for, 628 ; 
evidence, 628. 

Lewdness, open and notorious, indictment for, 792 ; punishment, 792 ; 
evidence, 792 ; procuring the defilement of a girl, etc., 612. See “ De- 
filement.” 

Libel, blasphemous, statute, 669; indictment, 670; punishment, 671 ; evi- 
dence, 671. 

Libel, composing or writing merely, not an offence, 662. 

Libel, seditious, 661 ; indictment, 661 ; punishment, 662; evidence for the 
prosecution, 664-666 ; evidence for the defendant, 666. 

Libel reflecting on the administration of justice, indictment for, 728 ; pu- 
nishment, 729. 

Libel against an individual, what, 743 ; indictment for, 745 ; punishment, 
745; evidence, 748. Indictment for a libel uj)on an attorney, 750. 
Indictment for hanging a man in efhgy, 751 ; eviilence, 752. 

Jiibel, general rules as to the form of an indictment for, 662. 

Libel in the admiralty and ecclesiastical courts, how proved, 217. 

Library, injuring works of art, etc., in, 476. ' 

Licence to marry, forging, 515. 

Lime, putting it into a pond of water to kill fish, statute, 468; indictment, 
469 ; punishment, 469 ; evidence, 469. 

Limitations of prosecutions, 64. 

Linen goods in any stage of manufacture, stealing, statute, 346 ; indict- 
ment, 346 ; punishment, 347 ; evidence, 347. Linen goods in the 
loom, etc., or other process of manufacture, cutting, breaking, or de- 
stroying, or damaging with intent to destroy or roiuler useless, statute, 
450; indictment for, 451 ; punishment, 451 ; evidence, 451. Cutting, 
etc., or damaging, etc., any warp or shute of linen, indictment for, 451 ; 
punishment, 452 ; evidence, 452. Entering a building by force to com- 
mit such oflencc'!, indictment, 452; punishment, 452; evidence, 452. 
Loaded arms, what, 560. 

imeal description, matter of, must be proved as laid, 43, 178. 

Lock, 462. See “ Malicious Mischief.** 

Lodgers, larceny by, 335. 

Loom used in weaving silk, w’oollen, linen, or cotton articles, or framework- 
knitted piece, stockings, hose, or lace, cutting, breaking, or destroying 
or damaging with intent to destroy or render useless, statute, 450, 451 ; 
indictment, 451 ; punishment, 451 ; evidence, 451. Entering a building 
by force, with intent to commit such offence, indictment for, 452 ; pu- 
nishment, 452 ; evidence, 452. See Machinery,** 

Lords, House of. See ** Judgment** “ Parliament.** 

Lost goods, larceny of, 285. 

Lotteries, 791. 

Lunatic, in what cases incapable of crime, 13 ; in what cases incompetent 
as a witness, 232. 

Lunatics, assaults on, 568. 

Lutherans, disturbing public worship of, 804. 
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^Machinery — cutting, breaking, or destroying, or damaging with intent to 
destroy or render useless, any loom, frame, machine, engine, rack, 
tackle or instrument employed in carding, spinning, throwing, weaving, 
fulling, shearing, or otherwise manufacturing silk, woollen, linen, or 
cotton articles,' or framework-knitted piece, stpeking, hose, or lace, 
statute, 450 ; indictment, 451 ; punishment, 451 ; evidence, 451. £n> 
fering a building by force to commit such offence, indictment for, 452; 
punishment, 452 ; evidence, 452. Cutting, etc., or damaging, etc., 
any machine or engine, employed in other manufactures, or a thresh- 
ing machine, statute, 452; indictment, 453 ; punishment, 453; evi- 
dence, 553. Riotously demolishing, pulling down, or destroying, or 
beginning to do so, statutes, 447 ; indictment, 448 ; punishment, 448 ; 
evidence, 449. 

]Magistrate, assault on, for preserving wreck, 585. 

Magistrate, information against, in what cases granted, 99. Indictment 
against, for acting in a case where he had no jurisdiction, 723 ; punish- 
ment, 724 ; evidence, 724. Certificate of, upon an assault, 124; cer- 
tificate of, as to a road being in repair, 224; not obeying the order of, 
724. See “ Assault.'* 

Magnetic telegraph, injuries to, 468 ; attempts, 467. 

Mail, stealing letters sent by, 318; stopping with intent to rob or search, 
318. 

“ Maim,” meaning of, 573. Shooting, wounding, etc., with intent to, 
statute, 570; indictment, 571 ; punishment, 571 ; evidence, 571. 

Maiming officers in the army, navy, or revenue, in the exercise of their 
duty. See “ Smuggliug." 

]M aiming cattle. See ” Cattle," 

Malice prepense, express, 539 ; implied, 540 ; must be alleged in an in- 
dictment for murder, 51. How proved, 192 ; act done wilfully may be 
presumed to have been done maliciously, 434. 

Malice within the statute 24fl& 25 Viet. c. 97, s. 58, immaterial whether it 
is against the owner of the property or otherwise, statute, 451, 

Malicious mischief, 445-'477. Iinlictment for destroying by explosion part 
of dwelling-house, some person being therein, 446 ; punishment, 446 ; 
evidence, 416. Indictment for blowing-up a housi* whereby life was 
endangered, 447 ; punishment, 446 ; evidence, 447. Indictment for 
tlirowirig gunpowder into a house with intent to destroy it, 447 ; punish- 
ment, 447 ; evidence, 447. Indictment for cutting, etc., silk, etc., and 
goods in the loom, etc., 451 ; punishment, 451 ; evidence, 451. indict- 
ment for breaking, etc,, warps of silk, etc., or machinery, etc., 451 ; pu- 
nishment, 452 ; evidence, 45*2. Indictment for entering by force a build- 
ing, etc., to commit such oftences, 452 ; punishment, 452 ; evidence, 452. 
Indictment for destroying threshing machines, or other machines em- 
ployed in other manufactures, 453 ; punislnnent, 453 ; evidence, 453. 
Indictment for drowning a mine, etc., 454 ; punishment, 454 ; evi- 
dence, 455. Indictment for pulling down, etc., airways, etc., of mines, 
455; punishment, 455; evidence, 455. Indictment for destroying 
engines, erections, etc., used in mines, 456 ; punishnient, 456 ; evidence, 
456. Indictment for destroying a ship with intent to defraud the 
owner, etc., 457; punishment, 457; evidence, 457. Indictment for 
damaging a ship with the like intent, 458 ; punishment, 458 ; evidence, 
458. Indictment fur exhibiting a false signal to bring a ship into 
danger, 459; punishment, 459 ; evidence, 459. Indictment for doing 
an act tending to the immediate loss of a ship in distress, 460 ; punish- 
ment, 460 ; evidence, 460. Indictment for destroying part of a ship, 
etc., in distress, etc., 460 ; punishment, 460 ; evidence, 461. Indict- 
ment for cutting away, etc., buoys, etc., 461 ; punishment, 461 ; evi- 
dence, 461. Indictment for cutting down river or sea-banks, etc., 462 ; 
punishment, 462 ; evidence, 462. Indictment for throwing down, etc., 
locks on rivers, etc., 462 ; punishment, 463 \ evidence, 463. Indict- 
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ment for cutting, etc., piles, etc., in river or sea-banks, etc., 463; pu- 
nishment, 463 ; evidence, 363, Indictment for opening, or doing 
injury to flood-gates, etc., with intent to obstruct the navigation ot* 
navigable rivers or canals, 464; punishment, 464 ; evidence, 464. In- 
dictment for pulling down, etc., a bridge, 464 ; punishment, 465 ; evi- 
dence, 465. Indictment for injuring a bridge, etc., 465 ; punishment, 
465 ; evidence, 465. Indictment for destroying a turnpike-gate, etc., 
465 ; punishment, 466 ; evidence, 466. Indictment for placing wood 
on rails, with intent, etc., 467 ; punishment, 467 ; evidence, 467. In- 
dictment for breaking down the dam of a flsh-pond, etc., 468 ; punish- 
ment, 468 ; evidence, 469. Indictment for putting lime, etc., into a 
flsh-pond, etc., 469 ; punishment, 469 ; evidence, 469. Indictment for 
breaking down a mill-dam, 469 ; punishment, 469 ; evidence, 469. 
Indictment for killing or maiming cattle, 470 ; punishment, 470 ; evi- 
dence, 470. Indictment for destroying hop- binds, 471 ; punishment, 
471 ; evidence, 471. Indictment for cutting, etc., trees, etc., in parks, 
etc., value above £1, 472; punishment, 472; evidence, 473. Indict- 
ment for cutting trees, etc., growing elsewhere, value above J05, 473 ; 
punishment, 473 ; evidence, 473. Indictment after two previous con- 
victions for cutting trees wheresoever growing, value Is., 474 ; punish- 
ment, 474; evidence, 474. Indictment after a previous conviction for 
destroying plants, etc., in a garden, etc., 475 ; punishment, 475j evi- 
dence. 475 ; damaging works of art, etc., in museums, statute, 476 ; 
malicious injuries to property to amount of five pounds, 476. 

Malt-house, setting fire to, statute, 429 ; indictment, 433 ; punishment, 
433 ; evidence, 433. Riotously demolishing, pulling down, or destroy- 
ing, or beginning to do so, statutes, 447 ; indictment, 448 ; punish-- 
ment, 448 ; evidence, 449. 

Manager of company, frauds by, 397. 

Manganese. See “ Mine." 

Manslaughter, 537 ; what, 537 ; involuntary, 537 ; voluntary, 537 ; statute, 
565 : indictment, 565 ; punishment, 565; by surgeon, 541. 

Man-traps. See “ Spring-Guns.** ^ 

Manufacture, cutting, breaking, or destroying, or dam.aging with intent to 
destroy or render useless any silk, woollen, or cotton goods, or frame- 
work knitted piece, stocking, hose, or lace, being in the loom or other 
process of manufacture, statute, 450; indictment, 451; punishment, 
451 ; evidence, 451. Entering a building by force to commit such 
offence, indictment for, 452 ; punishment, 452 ; evidence, 452. Set- 
ting fire to buildings or erections use<l for carrying on manufactures, 
statutes, 429 : indictment, 433 ; punishment, 433 ; evidence, 433. 

Mare. See ** Cattle.** 

Marriage, how proved, 223 ; how proved in cases of bigamy, 763. 

Marriage register, forging or making any false entry in, statute, 515 ; indict- 
ment, 516 ; punishment, 517 ; evidence, 517. 

Marriage of Jews, how ])roved, 223; statutes affecting, 765, 

Married woman. See “ Wife,** 

Marsh, bank or wall of, breaking or cutting down, whereby lands are over- 
flowed or damaged, statute, 462; indictment, 462; punishment, 462; 
evidence, 462. 

Master of a ship. See ** Seaman.** 

Master may justify a battery, 569 ; or even killing, 543 — in defence of his 
servant. 

Matrons, jury of, 157. 

Mayhem, what is, 573. 

Medical men, homicide by, 540. 

Medical men, when indictable for manslaughter, 540. 

Menaces, demanding money, etc., by, with intent to steal the same, statute, 
350; indictment, 360 ; punishment, 360; evidence, 361. Stealing in 
a dwelling-house and putting any one in bodily fear with, statute, 339. 
Sending a letter demanding money with, statute, 350 ; indictment, 361 ; 
punishment, 361 ; evidence, 361. 
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Merchant, applying to his own use money, or securities for money, intrusted 
to him for a specific purpose, statute, 386 ; indictment, 389 ; punish- 
ment, 390 ; evidence, 390« Converting to his own use any chattel, 
money, or valuable security, or power of attorney, to sell or transfer 
shares in public funds intrusted to him for safe keeping, or for a spe- 
cific purpose, indictment for, 390 ; punishment, 391 ; evidence, 391. 

Metal. See ” Fixtures,* * 

Mill, setting fire to, statute, 429 ; indictment, 433 ; punishment, 433 ; evi- 
dence, 433. Riotously demolishing or pulling down, or destroying, or 
beginning to do so, statutes, 447 ; indictment, 448 ; punishment, 448 ; 
evidence, 449. 

Mill-pond, dam of, breaking down or destroying, statute, 468 ; indictment 
for, 468; punishment, 46S; evidence, 469. 

Mine, stealing the ore of any metal, lapis calamlnaris^ manganese, mundick, 
wad, black cawke, black lead, coal, or cannel coal, or removing it with 
intent to steal it from mines, beds, or veins thereof, statute, 306 ; in- 
dictment for, 306 ; punishment, 307 ; evidence, 307. Setting fire to 
mines of coal or cannel coal, statutes, 438 ; indictment, 439 ; punish- 
ment, *139 ; evidence, *139. Conveying water into a mine with intent 
to damage it, statutes, 454; indictment, 454; punishment, 454 ; evi- 
dence, 454. Pulling^ down, filling up, or obstructing airways, water- 
ways, drains, pits, level, or shafts, belonging to mines, indictment, 455 ; 
punishment, 455 ; evidence, 455. Pulling down or destroying or damag- 
ing with intent to render useless any steam engine, or other engine for 
sinking, draining, or working mines, or any staith, building, or erec- 
tion, used in conducting the business of a mine, or any bridge^ waggon- 
way, or trunk for conveying minerals from a mine, statutes, 455 ; indict- 
ment, 456 ; punishment, 456 ; evidence, 456. Doing so, or beginning 
to do So, riotously, statutes, W ; indictment, 448 ; punishment, 448 ; 
evidence, 449. 

Ministerial ofiicers, informations against, in what cases granted, 100a 

Misadventure, homicide by, 548 ; not punishable, 548. 

Miscarriage. See ** Ahortion,*h> 

Mischief, 445. See “ Malicious Mischief.** 

Misconduct of ofiicers of justice, 722 ; punishment, 722. Indictment against 
a constable for not conveying an offender to prison, 722 ; evidence, 722. 
Indictment against a magistrate for committing in a case where he had 
no jurisdiction, 723; punishment, 724; evidence, 724. 

Misdemeanor, abettors in, punishable as principals, 8, 816; punishment 
for larceny after previous conviction for misdemeanor, 261 ; costs of 
prosecution for, under Larceny Act, 265; under Malicious Injuries 
Act, 433, 534; under Forgery Act, 482; under Offences against the 
Person Act, 534 ; fine may be imposed, or sureties for peace required 
on indictable misdemeanor, 264, 

Misdemeanor, venue in indictment for, 27. 

Misjoinder of counts, how taken advantage of, 60. 

Misjoinder of defendants, how taken advantage of, 59. 

Misnomer, plea in abatement of, 114; affidavit to verify it, 114; replication 
to it, 115 ; evidence to support it, 115. Judgment, 116. Amendment 
of, at the trial, 116. 

Mohair, stealing, in process of manufacture, 346. See “ Linen Goods.** 

Money. See ** Coin,** “ Embezzlement.** How stated in an indictment, 50. 

Monuments exposed to public view, destroying or damaging, 476. 

Moor- game. See ** Game** 

Moravian, 244. See “ Affirmation,** 

Mortgage deeds not to be described in an indictment as goods or chattels^ 
306. 

Mundick. See ** Mine,** 

Murder, attempts to, 558, 565. Administering poison, wounding, etc., 
with intent to murder, statute, 558 ; indictment, 558 : puni^ment, 
559 i evidence, 559 ; the defendant may b . convicted of misdemeanor 
W. ' P P 
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on trial for felony, statute, 558. Indictment for wounding with intent 
to murder, 560; punishment, 560; evidence, 560. Attempting to 
poison, shoot, drown, etc., with intent to murder, statute, 560. Indict- 
ment for attempting to f)oison, with intent, etc., 561 ; punishment, 
561 ; evidence, 561. Indictment for attempting to drown, with intent, 
etc., 561 ; punishment, 561 ; evidence, 561. Indictment for shooting 
with intent, etc., 562. Indictment for attempting to shoot with intent, 
etc., 562 ; punishment, 563 ; evidence, 563. Attempting to murder 
by the explosion of gunpowder, etc., statute, 563 ; indictment, 563 ; 
punishment, 563 ; evidence, 563. Destroying ships with intent, etc., 
statute, 564. Other attempts to murder, 564. 

Murder, statutes, 530 ; what, 537 ; punishment, 530. Form of indictment 
for murder, 534 ; venue, 27, 531 ; punishment, 534 ; evidence for the 
prosecution, 535; evidence for the defendant, 536. See Homicide ” 
“ Manslaughter” Killing.** 

Murdravit necessary in indictments for murder, 51. 

Museums, etc., destroying or damaging works of art in, statute, 476. 

Mute, standing, of malice, proceedings upon, 130. 

Mutiny, inciting to, statutes, 676 ; indictment, 677 ; punishment, 678 ; 
evidence, 678. 

Mystery, addition of, statement of, now unneccss^fy, 32. 

N. 

Name of the defendant, how stated, 32 ; Christian name, 32 ; surname, 32. 
See ** Mhnonier** 

Name of the yiarty injured, how stated, 33-40 ; no addition necessary, 32 ; 
variance between the statement and the proof of it, 181. 

Naval stores, having in possession, statutes, 682 ; indictment, 680 ; puni'^h- 
ment, 687 ; evidence for the prosecution, 687 ; evidence for the de- 
fendant, 688. See ** Stores.** 

Navigable river, lock, sluice, Hoodgate, oi*- other work on, throwing down, 
levelling, or destroying, .statutes, 462; indictment, 462 ; punishment, 
463 ; evidence, 463; breaking or cutting'down the bank or wall ol, in- 
dictment, 462 ; punishment, 462 ; evidence, 462. Cutting up, drawing 
up, removing piles, chalk, etc., lor securing the bank or wall of a navi- 
gable river, with intent to obstruct the navigation thereof, indictment, 
463 ; punishment, 463 ; evidence, 463. Opening floodgates, or doing 
other injury to u navigable river, with the like intent, indictment, 464; 
punishment, 464; evidence, 464. 

Navigable river, stealing from a ship, barge, or boat on, statutes, 317 ; in- 
dictmeut, 348 ; punishment, 348 ; evidence, 348. 

Navigation of public river, obstructing, 777. 

Navy. See** Ship.** 

Negligence, gross, where death occasioned by gross negligence of physician 
or surgeon, 540. 

Newfoundland, venue in indictments for crimes committed there, 25. 

Newspapers, proof of publication, etc., of, in cases of libel, 665. 

Newspapers, stealing and embezzling, statute, 318 ; indictment, 323. 

New trial, 8, 158. See “ l^ractlce ” 

Night, what, in burglary, 414 ; being found by, and suspected of felony, may 
be apprehended by peace officer without warrant, 263, See “ House- 
breaking** What, in offences relating to game, 795. 

Nisi Prius Kecord, when evidence in perjury, 715. 

Nolle prosequit 94. See ** Practice” 

Non compos mentis^ 13-17 ; kind of, 13. Dementia naturalist 13; Dementia 
accidentaliSf 13; Dementia affectaiut 14; what excuses crimes, 13-17. 
Proceedings upon the trial of persons non compotes^ 15. Custody of, 17. 
Not guilty, plea of, 127, 128. 

Note for money or payment of money, stealing, statute, 314, 315 ; indict- 
ment, 315; punishment, 315; evidence, 315. See ** Embezzlement,** 
** Forgery.** 
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Nottce to produce, in what cases necessary, 196 . 

Nuisance, 767-792. Indictment for carrying on an offensive trade, 767: 
punishment, 768; evidence, 769. Keeping a common bawdy-house, 
statutes, 770; indictment, 772; punishment, 772; evidence, 772. 
Keeping a^common gaming-house, indictment, 772 ; punishment, 778 ; 
evidence, 773. Nuisances to highways, statutes, 774; obstructing a 
common highway, indictment, 775, punishment, 776; evidence, 776. 
Obstructing the navigation of a public river, indictment, 777 ; punish- 
ment, 777 ; evidence, 778. Indictment against a parish for not re- 
pairing a highway, 778-790. Indictment for not repairing a bridge, 
790. See Bridget**' ** Highway,** Other cases of indictable nui- 
sances, 791. 

Nuisance, venue in indictment for, 29. 

N ursery ground. See “ Fruitt* “ Roots,** 


O, 

Oath of a witness, 242, 243. See ** Perjury** 

Oaths, unlawful, administering, statutes, 672 ; indictment, 673 ; venue, 673 ; 
punishment, 673 ; evidence, 674. Indictment for taking such an oath, 
674; punishment, 675; evidence, 675. Administering an oath to 
commit treason or felony, statutes, 675; indictment, 676; venue, 075 ; 
punishment, 676. Administering or receiving voluntary oaths, statute, 
719; indictment, 719; punishment, 720 ; evidence, 720. 

Obliterating or injuring records. See ** Courts of Record,** 

Obscene prints, etc., indictment for selling, 671 ; punishment, 671 ; evi- 
dence, 671. 

Obstructing otlicers of the army, navy, or revenue, in the exercise of their 
duty. See “ Smuggling,** 

Obstructing any engine or carriifge using any railway, statute, 466; indict- 
ment, 467 ; punishment, 467 ; evidence, 467. 

Obstructing navigation of puWic river, 777 ; indictment, 777 ; punishment, 
777 ; evidence, 778. 

Obtaining money, etc., under false pretences. See “ Cheatingt* “ False Pre- 
tences.** No ground of acquittal, that upon an indictment for, the case 
proved amounts to larceny, 410. 

Offences against public justice, 689. 

Offenders, apprehension of, for offences under Larceny Act, 262,263; under 
Malicious Injuries Act, 430, 431 ; under Offences against the Person 
Act, 532 ; under Coinage Act, 637. 

Office, refusing to execute a public, 804 ; indictment for refusing to serve 
the office of chief constable, 804; punishment, 805; evidence, 805. 
Indictment for refusing to serve the office of petty constable, 805. In- 
dictment for refusing to serve the office of overseer of the poor, 806 ; 
evidence, 807. 

Office, setting fire to, statutes, 429 ; indictment, 433 ; punishment, 433 ; 
evidence, 433. Riotously demolishing, pulling down, or destroying, or 
beginning to do so, statutes, 447 ; indictment, 448 ; punishment, 448 ; 
evidence, 449. 

Office copy, in what cases evidence, 222. 

Officers of justice and others, killing, 551 ; killir^ by, 556. Assaulting in 
the execution of their duties, statute, 590; indictment, 590; punisli- 
ment, 590; evidence, 591. 

Officers of justice, misconduct of, 722. 

Officers and others lawfully authorized, assaulting, striking or wounding, on 
account of the exercise of their duty, in preserving wreck, statute, 585 ; 
indictment, 585 ; punishment, 585 ; evidence, 585. 

Officers in the army, navy, or revenue, in the execution of their duty, shoot- 
ing at, 595 ; maiming or wounding, 595 ; assaulting or obstructing, 
597. See “ Smuggling,** 

pp2 
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Officers of justice, in what cases informations granted against, 100. See 

MUconducty 

Officers of bodies corporate and public companies, frauds, etc., by, 397. 
See “ Companies t Public.** 

Orchard See “ Fruit” “ Roots.” 

Order. See ** Judge* s Order,** ** Court of Record.** Indictment against a 
constable for disobeying an order of sessions, 724 ; evidence, 723. 

Order and time of pleading, 111. 

Order for the delivery of goods, or for the payment of money, etc., stealing, 
315 ; forging, 502. 

Ordinary, property of deceased person when laid in, 34. 

Ore. See Mine.** 

Outhouse. See jirson,** ** Dwelling-house,** ** House.** 

Outlawry. See ** Practice.** 

Overpowering drug, matter, or thing, administering with intent to commit 
indictable offences, 576. 

Overseer of the poor, indictment for refusing to serve the office of, 806 ; 
evidence, 807 ; prosecution by, 533. 

Overt acts of compassing the Queen’s death, 624 ; of adhering to the Queen’s 
enemies, 630, et seq. 

Ox. See “ Cattle.** 

Oyster fishery, using a dredge, net, instrument, or engine, within the limits 
of, statute, 333; indictment, 334; punishment, 334 ; evidence, 334. 
Dragging on the ground or soil of the oyster fishery of another, indict- 
ment, 335 ; punisliment, 335 ; evidence, 335. 

Oysters or oyster brood, stealing, statute, 333 ; indictment, 334 ; punish- 
ment, 334 ; evidence, 334. 

P. 

Pale. See ** Fences.** 

Panel. See ** Courts of Record.** 

Paper books, 173; form of, 173. 

Papist. See ” Catholic ** 

Pardon, plea of, 126; in what cases, 126; where to be pleaded, 126; in 
what form, 127. The effect of pardon in restoring competency, 233. 

Parent may be a witness for or against his child, 235 ; may commit a bat- 
tery, 569 ; or even kill, 537, 543 — in defence of his chiid. 

Parish officers, prosecutions by, 533. 

Parish poor, larceny of goods provided for, how described, 37. 

Parish register, how proved, and in what cases evidence, 223. 

Park. See “ Deer.** 

Parliament, entries in the journal of, how proved, and in what cases evi- 
dence, 214. 

Parliament, false answers at elections for, 718. 

Parol evidence, 230. See “ Evidence.** 

Partners, larceny of property of, how described, 36, 280. 

Partridge. See “ Game.** 

Patents, how proved, 214. 

Peace officer. See ** Officers.** 

Peer must be sworn if a witness, 242. 

Peers and peeresses, how named in an indictment, 34. 

Penal servitude, instead of transportation, statutes relating to, 265 ; and see 
the punishments, passim. 

Penal servitude, being at large during a sentence of, statutes, 700 ; indict- 
ment, 701 ; venue, 22, 700 ; punishment, 702 ; evidence, 702. 

Penny. See “ Coin.” 

Peremptory challenge. See ** Challenge.** None in misdemeanors, 141. 

Perjury, 703 ; statutes, 703, Prosecution by direction of judge, 704; form 
of indictment, 705 : form of indictment for subornation of peijury, 705 ; 
certificate of trial of indictment on which perjury was committed, 705. 
Indictment for perjury in an affidavit to hold to bail, 706 ; necessary 
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allegations in indictments for perjury, 706 ; the oath must be taken ift 
a judicial proceeding, 708 ; before a competent tribunal, 70S ; the 
matter sworn must be material to the matter then under the considera- 
tion of the court, 709 ; und false, 710; it must be sworn deliberately 
and intentionally, 710 ; averments, 711 ; innuendoes, 711 ; assignments 
of perjury, 711; evidence, 712; punishment, 707; indictment for 
perjury upon a trial at assizes, 714; evidence, 715; indictment for 
perjury upon a complaint before a magistrate, 715; indictment for 
subornation of perjury, 716; evidence, 718; false affirmation of a 
Quaker, Moravian, or Separatist, perjury, 708 ; particular statutes ap- 
plicable to perjury, 718. 

Perjury, subornation of, indictment for, 71 6; punishment,718; evidence, 718. 

Person, stealing from the, statute, 349; indictment, 358; punishment, 358; 
evidence, 358. 

Personal violence, robbery accompanied by, 350. 

Personation, 525 ; personating seamen, etc., entitled to wages, etc., statute, 
525 ; indictment, 527 ; punishment, 527 ; evidence, 527. Personating 
soldiers, etc., statute, 526 ; punishment, 526. 

Personating bail, statutes, 528. 

Personating owners of stock, etc., statute, 527 ; indictment, 528 ; punish- 
ment, 528 ; evidence, 528. Personating hail, etc., statutes, 528 ; in- 
dictment, 529 ; punishment, 529 ; evidence, 529. 

Personating voters, 529. 

Petit treason to be deemed murder, 531. 

Petty and grand larceny, distinction between, abolished, 258. 

Petty sessions, trial for larceny at, etc., 266. 

Pheasant. See “ Game.'* 

Picklock, having in possession by night for purposes of housebreaking, 
428. 

Pictures. See “ Obscene Prints.** 

Pig. See Cattle.** 

Pigeons, stealing, 276. 

Piles, See ** Malicious Mischief.** 

Pillory abolished, 704. 

Piracy at common law, indictment for, 365; punishment, 365; evidence, 
865. 

Piracy by statute, 367 ; statutes, 367. Indictment for piracy attended with 
violence, 368 ; ])uni.sliment, 368. Punishment of principals in second 
degree, and accessories for piracy, 817. 

Pit. See “ Mine.’* 

Place, liow' stated in indictments, 40; if stated as a matter of local descrip- 
tion, it must be proved as laid, 43, 178. Variance between the state- 
ment and proof of it, in what cases material, 178. Defective statement 
of, how objected to, 44. 

Place, addition of, 40. 

place of trial, 83 ; changing, 84. 

Placing wood on rails with intent, etc., statute, 466 ; indictment, 467 ; punish- 
ment, 467 ; evidence, 467. 

Plant, 475. See ** Roots.** 

Plantation, setting fire to. See ** Arson,** 

Plea in abatement, 114. See Abatement,** Special pleas in bar, 119. 

Plea in bar, form, 119; replication to it, 119; Similiter. 120; Rejoinder, 
120. See ^'Autrefois acquit,** etc., “ Pardon.** 

Plea to the jurisdiction, 113. See ** Jurisdiction,** 

Pleading, order and time of, 112; pleading to charge of larceny at petty 
sessions, 267. 

Pledge of goods of principal by factor or agent, statute, 386 ; indictment, 
394 ; punishment, 391 ; evidence, 391. 

Plumage of birds, possession of stolen, 277. 

Plundering a ship ii#distress, or wrecked, statutes, 327 ; indictment, 328 ; 
venue, 20 ; punishment, 328 ; evidence, 328. 



870 


Index. 


Foaching. See ** Game.'" 

Poison, killing by, 540. Administering with intent to murder, statutes, 
558; indictment, 558; punishment, 559 ; evidence, 559. Administering, 
with intent to endanger life, or inflict grievous bodily harm, statute, 
577; indictment, 577 ; punishment, 578; evidence, 578. Accused, 
although acquitted of the felony, may be convicted of misdemeanor, 
577. Administering with intent to injure or annoy, 577. Attempting 
to poison with intent to murder, 560; statute, 560 ; indictment, 561 ; 
punishment, 561 ; evidence, 561. See y AborHon," 

Poll -books of an ‘election, how proved, 224. 

Polls, challenges to the, 145. 

Polygamy. See Bigamy 

Pond, injuries to, 468 ; destroying fish in, 468. See ** Fish-pond Mill- 
pond"' 

Poor, goods provided for, how described, 37. 

Poor-house, goods and chattels of or in, how described, 37. 

Port, stealing from ships in, 317. 

Positive, statements in indictments, etc., must be, 55. 

Possession, criminal, in forgery, 478. 

Possession, recent, in larceny, 208 ; in coining, 640, 654. 

Possession of stolen property in any part of the United Kingdom, gives 
jurisdiction for trial of offenders, 263. 

Post. See •* Fences." 

Post-office, servants of, opening or delaying, or stealing or embezzling 
letters, 318; punishment of principals in second degree and acces- 
sories for offences against the Post-ottice, 817. See “ Larceny y" 
'^Letters." 

Postponement of trial, 82, 83. 

Powder. See ** Stores." 

Power of attorney, forging. See ** Forgery.” Fraud by broker, etc., en- 
trusted with, 386. 

Practice of the ecclesiastical courts, how proved, 216. 

Practice, 1-90. ' 

1. Within what time indictment must he preferred^ 64. 

2. Indictment how founds 65. 

3. Process after indictment found to compel appearance of the accused^ 

68 ; proceeding by writ, 68 ; venire facias ad respondendum ^ 68 ; 
distringas, 68 ; capias, 69 ; proceeding by warrant of a justice, 69 ; 
certificate of indictment found, 70; warrant to apprehend a person 
indicted, 70; warrant of commitment of a person indicted, 70; 
backing warrants, 71 ; when the defendant is already in prison, 71 ; 
warrant to detain a person in custody for another offence, 71 i pro- 
ceeding by bench warrant, 72 ; warrant by judge of Queen’s 
Bench, 72 ; outlawry, 73. 

4. Bail on indictments, 74; nature of bail, 74; who may be bail, 75 ; 

recognizance of bail, 75 ; notice of said recognizance to be given to 
the accused and his bail, 75 ; mode of admitting to bail where the 
defendant has been committed to prison, 75 ; certificate of consent 
to bail by committing justice, 76; recognizance to be transmitted 
to committing justices, 77 ; warrant of deliverance where a per- 
son in prison is bailed, 77 ; warrant of deliverance on bail being 
given for a prisoner already committed, 77 ; cases in which a jus- 
tice may at his discretion admit to bail, 77 ; cases where it is im- 
perative upon the justice to admit to bail, 78 ; bail in cases of 
treason, 78 ; bail by Queen’s Bench, 78 ; estreat of recognizance, 
79. 

5. Indictmenif in what cases quashed, 80; how, 81. 

6. Indictment, when and where tried, and herein of the removal of in-- 

dictments by certiorari, 82 ; when, 82 ; where, 83 ; writ of certio- 
rari, 84 ; effect of writ, 84 ; form of writ|» 84 ; in what cases 
granted, 85 ; in what cases refused, 86 ; time when granted, 87 ; 
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mode of obtaining the writ, 87 i form of recognizance, 89 ; rule ^ 
Queen’s Bench to compel personal attendance of defendant from 
day to day, 89 ; rule to compel defendant to put in better bail, 
89 ; return to the writ, 89 ; sending back the record, 89 ; writ of 
procedendo^ 90 ; trial at Central Criminal Court of indictments 
removed by certiorari^ 91 costs in certiorari^ 91. 

7. Cases in which courts of quarter sessions have no jurisdiction^ 93. 

8. Nolle prosequi, 94; altorney-getierars fiat, 94; in what cases granted; 

94 ; certificate of clerk of peace, 95 ; form of entering nolle pro- 
sequi, 96 ; effect of, 96. 

9. Information ex-officio^ 97 ; by master of Crown- office, 99 ; when 

and how to be moved for, 101 ; in what cases quashed or stayed, 
104. 

10. Process upon coroner's inquisition, 110; bail where the coroner has 

committed a party to prison. 111. 

11. Trial, 129; arraignment, 129; proceedings on trial of a person 

non compos, 130 ; record where prisoner is not sufficiently sane to 
plead, 131 ; form of oath to the jury where prisoner is mute, 
130; form of oath to jury when trying whether a person re- 
fusing to plead is non compos or not, 130 ; defence in jormd pau- 
peris, 132; petition and affidavit for leave to defend in forma 
pauperis, 133 ; calling the jury, 134; qualification of jurors, 134; 
venire facias juralores, 136 ; distringas jurat ores, 137 ; special 
jury, 137 ; jury de medieiate linguce, 138 ; challenge of jurors, 
139-146 ; giving the prisoner in charge to the jury, 146 ; process 
against witnesses, 245; case for the prosecution, H7 ; examina- 
tion of witnesses, 252; crqss-examination, 255; re-examination.' 
257 ; the defence, 148 ; bill of exceptions, 149 ; adjournment of 
trial, 149. 

12. Verdict and judgment, 150; verdict, where delivered, 150; special 

verdict, 151; where jury through mistake deliver an improper 
or repugnant verdict, 1 52 ; form of entering verdict on the record, 
153; discharge ofjjiiry, 154; arrest of judgment, 155; process 
after verdict and before judgment, 155; judgment, 156; reprieve, 
157 ; where female prisoner is pregnant, 157 ; form of oaths to 
jury of matrons, 157 ; where prisoner becomes insane after judg- 
ment, 157; discharge of prisoners, 158. 

13. New trial, 158; granted by Queen’s Bench where indictment has 

been ])referred in that court, or removed into it by certiorari, as 
well in felony as misdemeanors, 158; venire de novo, 158-161; 
when motion for new trial must be made, 160 ; rule for new trial, 
161. 

14. Court for Crown Cases Reserved, 161 ; orders of court as to pre- 

paration and argument of case, 164; costs of argument, 165. 

15. R'rit of Error, 165 ; what, and in what cases, 165 ; fiat of attorney- 

general, 167 ; praecipe, 167 ; forms of fiats, 168 ; issuing writ, and 
form of writ of error, 169; writ of error on outlawry, in the 
Queen’s Bench, 170; return to the writ, 171 ; where the whole of 
the record is not certified, plaintiff in error may allege diminution, 
171 ; assignment of error, 171 ; joinder in error, 172 ; form, 172 ; 
concilium, 173; paper books, form of, 173; bail in error, 174; 
judgment of affirmance, 174; judgment of reversal, 176; form of, 
in Queen’s Bench, 176. 

16. Costs of prosecutions, 249- 251. 

Pregnancy of female prisoner, under sentence of death, 157. 

Presumptive evidence, 207; what, .207; violent presumptions, 208 ; pro- 
bable presumptions, 208 ; light or rash presumptions, 208 ; presump- 
tions of law, 209. Cautions to be observed in admitting this evidence, 
209. 

Pretences. See ** E^flUe Pretences,'' 

Previous conviction, punishment for simple larceny after previous convic- 
tion for felony, 261 ; after previous conviction for misdemeanor, 261 ; 
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indictiDent and proceedings on trial for, under Larceny Act, 263 ; 
under Coinage Act, 638. 

Principal and accessory, 4-12. 

1. Principals in the first degree, who are, 4. 

2. Principals in the second degree, 4-8, 816; who are, 4, must be 

present, 4 ; must participate in the act, 5 ; when to be tried, 7 ; 
proceedings against. 816; statute afiecting, 816 ; indictment, 817 ; 
punishment, 818; under Larceny Act, 816; under Malicious Inju- 
ries Act, 816 ; under Forgery Act, 816 ; under Coinage Act, 817 ; 
Offences against the Person Act, 817 ; evidence, 819. 

3. Accessories before the fact, 8 ; who are, 8 ; must be absent, 8 ; means 

of procurement, 8 ; in what offences, 9 ; indictable as principals, 
9, 821 ; may be proceeded against where principal is convicted, 
although not attainted, 822 ; indictable as such, or as substantive 
felons, 821 ; any number maybe included in same indictment, 10 ; 
statute affecting, 9, 10, 430, 821. Indictment of, together with 
the principal, 822 ; trial of, 30, 822 ; punishment, 823 ; evidence, 
824. Indictment of, as for a substantive felony, 9, 826 ; evidence, 
825 ; to felonious injuries to property, statute, 430 ; to felonious 
forgeries, statute, 481 ; to felonies under Coinage Act, 638 ; to 
felonies under Offences against the Person Act, 532. 

4. Accessories after the fact, 10, 11 ; who are, 10 ; who are not, 10 ; in 

what offences, 11, 826 ; indictable either as accessories affer the 
fact, or for substantive felonies, 11, 826; statutes affecting, 11, 
12, 430, 826 ; trial of, 30, 822. Indictment of, with the principal, 
826; venue, 30; punishment, 827; evidence, 827. Indictment 
of, the principal being convicted, 828; evidence, 828. See lie- 
ceiivrs]** to felonious injuries to property, 430; to felonious 
forgeries, 481 ; to felonies under Coinage Act, 638; to felonies 
under Offences against tlu* Person Act, 532. 

Principal felon a competent witness against the receiver, 371. 

Prints. See “ Obscene Prints.” 

Prior conviction, 830. 

Prison. See “ Breach of Prison.” 

Prisoner, presence of, at trial, 132; how brought up as a witness, 247. 
Privileged communication, 748. 

Privy seal. See “ Forgery.” 

Probate of a will, copy of, in what cases evidence, 216 ; revocation of the 
probate, how proved, 216. 

Process on indictments, 65-68. 

Process, stealing or destroying any, 301 ; forging, 620. See “ Courts of 
, Record,” 

Process after indictment found, 68 ; process to outlawry, 73. See ” Prac- 
tice.” 

Process against witnesses, 245. 

Proclamation, the Queen’s, how proved, and in what cases evidence, 225. 
Proclamation under the Riot Act, 733. Opposing the reading of it, sta- 
tute, 733 ; indictment, 734; punishment, 735; evidence, 785. 

Procure, to procure any person to commit a felony, itself a felony, 9 ; to 
procure the commission of a misdemeanor makes the offender a prin- 
cipal, 8. 

Procuring the defilement of a girl. See ''Defilement.” 

Promissory note, stealing, 314, 315 ; forging and uttering, 499; obtaining 
signature to, by false pretences, 400-411. 

Property, what, 351. 

Prosecutor a competent witness, 233 ; ^his eKpeuses, in what cases given to 
him, 249. 

Proviso, in a statute, when to be stated in pleading, 53; how proved, 
188. 

Provocation, killing upon, 544; where murder, 544-546; where man- 
slaughter, 544-546 ; cannot be excusable or justifiable, 546. 
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Provoking a man to send a challengei indictment for, 741 ; punishment, 
741j evidence, 741. 

Puldic bridge. See “ Bridge** 

Public company, books of, how proved, 225. 

Public office, refusing to execute, 804. 

Public monuments, statues, etc., destroying 'or damaging, 476. 

Public stock, stealing any tally, order, or security, entitling to any share 
in, statute, 315 ; indictment, 315; punishment, 315 ; evidence, 315. 
Public worship, disturbing, 802. 

Publication of a libel, what, 665 ; how proved, 665. 

Pulse. See “ CropSf** “ Stark,** 

Punishment, where the defendant is already under sentence of transporta- 
tion or imprisonment, 265. 

Purlieu. See “ Deer** 

Purport, meaning of the term in pleading, 48. Variance after it, 184. 

Q. 

Quaker. See Affirmation.** 

Qualidcation of jurors, 134. See ** Trial.** 

Quarfel, sudden, and where person killed, 543. 

Quarter sessions, cases which cannot be tried at, 93. 

Quashing indictments, in what cases, 80, 81. Quashing informations, 104. 
Quay, stealing from, statutes, 347 ; indictment, 348 ; punishment, 349 ; 
evidence, 349. 

Queen, discharging or aiming, etc., 6re*arms, etc., at the person of, sta- 
tutes, 63.5 ; indictment, 636 ; punishment, 636 ; evidence, 636. Throw- 
ing at the Queen, etc., indictment, 637. See “ Treason,** 

Queen’s Bench, bail by, 78. 

Queen’s stores. See “ Embezzlement** 


R. 

Rabbit See “ Game** * 

Rack. See “ Machinery.** 

Rail. Sec “ Fences,'* “ Fixtures** 

Railways, 466 ; maliciously putting, placing, casting, or throwing upon or 
across any railway, wood, stone, etc., turning, moving, or diverting 
any points or machinery, or making, showing, hiding, or removing, any 
signal or light, with intent to obstruct, or upset, or injure or destroy, 
any engine, tender, carriage, or truck, statutes, 466 ; indictment, 467 ; 
punisiinient, 467 ; evidence, 467 : with intent to endanger the safety 
of any person travelling thereon, statute, 582 ; indictment, 582 ; 
punishment, 583 ; evidence, 584. Throwing, or causing to fall into or 
upon any engine, carriage, etc., any wood, stone, etc., with intent, 
etc., statute, 582. 

Railway stations, engine-house, warehouse, or other building appertaining 
to any railway, setting 6re to, statute, 429 ; indictment, 433 ; punish- 
ment, 433 ; evidence, 433. 

Ram. See “ Cattle,** 

Rape, 608. Ravishing a woman, statutes, 608 ; indictment, 609 ; punish- 
ment, 609 ; evidence, 609. Procuring the deBlernent of a woman or 
girl under twenty-one years of age, statute, 612; indictment, 612: 
punishment, 612; evidence, 612. Carnally abusing a girl under ten 
years, statute, 612; indictment, 613; punishment, 613; evidence, 
613. Carnally abusing a girl under twelve and above ten years, in- 
dictment, 613; punishment, 613; evidence, 613. Indecent assault, 
statute, 614; indictment, 614; punishment, 614 ; evidence, 614. 

Rapuit, necessary in indictments for rape, 51. 

Real estate, stealing documents of title to, 305* 

Receivers of stolen property may be indicted as principals in the same in- 
dictment, 61, 62; any number of receivers, at dinereut times of pro- 
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perty stolen at one time may be charged with substantive felonies 
m the same indictment, and indicted together, 370; notwitlv^tanding 
the principal is not included, 370 ; may be convicted of separately 
receiving, 370. 

Receiving .stolen goods, etc., statute, 369 ; where the offence of the prin- 
cipal is a felony, how to be tried, 369 ; where the principal offence is a 
misdemeanor, 369 ; indictment for, as for a substantive felony, 370 ; 
venue, 29; punishment, 371; evidence, 371. Indictment against a 
receiver where the offence of the principal is a misdemeanor, 373; 
venue, 30 ; punishment, 373 ; eviaence; 874. Receiving property 
fraudulently disposed of by trustees, bankers, etc. Indictment against 
a receiver and principal jointly, 374 ; punishment, 374 ; evidence, 374. 
Indictment against a receiver as accessory, the principal being con- 
victed, 374; punishment, 374; evidence, 375. 

Receiving goods stolen from the river Thames, 37 1. 

Receiving anchors, goods, etc., weighed up, 371. 

Eeceiving stolen children, statute, 607 ; indictment, 607 ; punishment, 608 ; 
evidence, 609. 

Receiving stolen letters, statute, 375; indictment against a receiver of, as 
for a substantive felony. 375 ; punishment, 375 ; evidence, 376. 

Receiving materials or tools embezzled, etc., 371. 

llecognizance to appear and give evidence, 245. 

Recognizance to try in Queen’s Bench, estreat of, 80. 

Recognizance of bail, 75; conditions of, 73; when to be transmitted to 
justices, 77; recognizances on bail by Queen’s Bench, 78; estreat of 
recognizance, 79; recognizances on remand of offenders triable before 
justices in petty sessions, 268. 

Recognizance of bail, false acknowledgment of, 528. 

Recognizances upon an information, 103. 

Record, when the gist of pleading in criminal cases, 211; when the pur- 
port of may be certified, without producing record, 211 ; when former 
trial may be proved without making up record or certificate^ 212. See 
“ Certiorariy' “ Writ of Error* ^ 

Recorder of any borough, etc., act for defining the jurisdiction of, 93 ; of- 
fences triable by, 93, 94. 

Records, forgery of, 519. 

Records, etc., stealing, or destroying, statute, 301 ; indictment, 302 ; 
punishment, 302; evidence, 302. Indictment for taking a record 
from its place of deposit, 302 ; punishment, 302 ; evidence, 302 : in- 
juring or destroying a record, indictment, 303 ; punishment, 303 ; 
evidence, 303. * 

Records of the Queen’s Courts, how proved, 211 ; of inferior courts, how 
proved, 211 ; of the courts in Ireland, how proved, 222. Variance be- 
tween the statement and matter of proof of record, 182. In what 
cases the record may be amended, 184, 185. 

Recovery, how proved, 214, 

Re-examination of witnesses, 256. 

Reformatory schools, confinement of juvenile offenders in, statute, 270. 

Register of births, marriages, deaths, forging, defacing, etc., 515. See 
“ Forgery.^* 

Register, parish, how proved, and in what cases evidence, 223. 

Register of the navy, in what cases evidence, 223. 

Registers of deeds, forgery of, 520. 

Rejoinder, form of, 120. 

Relevant allegations, though unnecessary, must be proved, 47, 190. 

Removal of indictment, 82 et uq* 

Replication to a plea to the jurisdiction, 114 ; to a plea of misnomer, 115 ; 
to a plea in bar, 119 ; to a plea of autrefois acquit, etc., 123. 

Reply, right of Attorney- General to, in what cases, 98 ; right of counsel 
xbr prosecution generally, 148. 

Reprieve, 157. 
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Hepugnant, statement in indictment must not be, 56. 

Rescue, statutes, 698 ; indictment for rescue of a felon from a constable, 
699 ; punishment, 699 ; evidence, 700. 

Restitution, when awarded in forcible entry, 737, 738. 

Restitution of stolen property, to owner prosecuting to conviction, statute, 

726. 

Return to writ. See Practice.** 

Returning from transportation, statute84 700 ; indictment, 701 ; venue, 22, 
700; punishment, 702; evidence, 702. 

Revenue officer. See “ Officer.** 

Reward, in what cases granted to witnesses, 251, 252. 

Reward, taking, under pretence of helping to stolen property, statute, 725 ; 
indictment, 727 ; punishment, 727 ; evidence, 728. 

Riot, 730. Indictment for a riot and assault, 730 ; punishment, 731 ; evi- 
dence, 731. Indictment for a riot and tumult, 732 ; punishment, 782. 
Rioters remaining together one hour after proclamation, statutes, 732 ; 
indictment, 73 !< ; punishment, 785 ; evidence, 735, Riotously pulling 
down or destroying any church, chapel, house, stable, coach-house, 
out-house, warehouse, office, shop, mill, malt-house, hop-oast, barn, 
granaries, or manufactory, or machinery, or steam-engines used in 
mines, statutes, 447 ; indictment, 448 ; punishment, 448 ; evidence, 
44iK 

Rioters, killing, in what cases justihable, 557. 

Riotously demolishing. See ** Riot.** 

River. See “ Navigable River.** 

River, public, obstructing navigation of, 777. 

River bank, or wall, breaking or cutting down, whereby lands are over- 
flowed, etc., statute, 462 ; indictment, 462 ; punishment, 462 ; evi- 
dence, 462. Cutting off, drawing up, or removing piles, chalk, etc., 
fixed for the security of, indictment, 463 ; punishment, 463 ; evidence, 
463. Indictment for opening fioodgates, &c., 464; punishment, 464; 
evidence, 464. 

Road. See “ Highway.** 

Robbery, statute, 349 ; on trial for, jury may convict of assault with intent 
to rob, 3 f9 : indiciment for, with violence, 352 ; punishment, 352 ; 
evidence, 352. By a person armed, or by two or more, or accompa- 
nied by wounding, statutes, 350; indictment, 357 ; punishment, 357 ; 
evidence, 357. Indictment for, 358 ; punishment, 358 ; evidence, 
358 ; indictment for stealing from the person, 358 ; punishment, 358 ; 
evidence, 358. Assault with intent to rob, statute, 349 ; indictment, 
359; punishment, 359 ; evidence, 359. Demanding property with 
menaces, or by force, with intent to steal, statute, 350; indictment, 
360 ; punishment, 360 ; evidence, 361. 

Rolls. S.e “ Court Rollx.*’ 

Rooting up trees. See “ Tree.** 

•Roots or plants growing in a garden, orchard, nursery-ground, hot- house, 
green- house, or conservatory, stealing, or destroying, or damaging with 
intent to steal, statute, 311 ; second offence, indictment, 311 ; punish- 
ment, 311; evidence, 312. Destroying or damaging, statute, 475; 
second offence, indictment, 475 ; punishment, 475; evidence, 475. 
Stealing or destroying, or damaging with intent to steal, medicinal 
roots, plants, etc., growing elsewhere, 275. 

Rout, what, 731. 

Rule. See ** Courts of Record.** 

Rule of court, how proved, and in what cases evidence, 215. 

Running goods. See “ Smuggling,** 


S. 

Sacrilege. See ** Church.** 

Sailor. See ** jHlegiance” ** Seamen.** 
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$^nctuairy, plea of, abolished, 112. 

Sapling. See “ Tree.** 

Scotch covenanter’s oath, 243. 

Sea, what within the jurisdiction of the Admiralty, 23, 365 ; offences on, 
venue in indictments for, 26, 27 ; trial of accessories when principal 
felony committed on the, 27 ; averment of offences committed on the 
high seas, 27. 

Sea- hank or sea-wall, breaking or cutting down, whereby lands are over- 
flowed or damaged, statutes, 462 ; indictment, 462 ; punishment, 462 ; 
evidence, 462. Cutting off, drawing up, or removing piles, chalk, 
etc., fixed for securing, indictment, 463 ; punishment, 463 ; evidence, 
463. 

Seals, forging her Majesty’s, 493. See “ Forgery.** 

Seamen, master of a merchant vessel, forcing on shore, or refusing to bring 
home, statute, 587 ; indictment,. 589 ; punishment, 589 ; evidence, 
589 ; mode of trial, 588. 

Second felony. See “ Subsequent Felony** 

Secondary evidence, 196. 

Seconds in case of murder by duelling, principals in second degree, 6 ; 

guilty of murder where death ensues, 6, 541. 

Security, valuable, what, 315. 

Security for money, or payment of money, etc., stealing, statute, 314; in- 
dictment, 315 ; punishment, 315 ; evidence, 315. 

Se defendendot battery, 569 ; homicide, 543. 

Sedition, 661. Indictment for a seditious libel, 661; punishment, 662; 
evidence for the prosecution, 664 ; evidence for the defendant, 666. 
Indictment for seditious words, 668; punishment, 669; evidence, 669. 
Sending explosive substances, statute, 578 ; indictment, 579; punishment, 
580 ; evidence, 580. 

Sentence of death may be recorded, 530. See “ Punishment,** “ Murder.** 
Sentence of the Admiralty Court, how proved, 217 ; of the Ecclesiastical 
Court, how proved, 216. 

Separatist. See ** Affirmation.** ^ 

Servants, embezzlement by, 376 ; indictment for, 377 : punishment, 378 ; 
evidence, 379. Larceny by, statute, 296; indictment, 296; punish- 
ment, 297; evidence, 297. Larceny from, 279. A servant may jus- 
tify a battery, 569; or even homicide, 543’— in defence of his master. 
Servants, or apprentices, assaults on, statute, 597 ; indictment for not pro- 
viding with iiiecessary food, clothing, or lodging, 598 ; punishment, 
598 ; evidence, 598. 

Sessions of the peace, act for defining the jurisdiction of, 93 ; offences 
triable at, 93. 

Sessions, cases not triable at, 93, 94. 

Setting fire to stacks, 443. See ** Arson** 

Sewers, commissioners of, property under them, how described, 38, 

Shaft. See “ Mine,** . « 

Shed, 429. See “ Arson.** 

Sheep. See ** Cattle.** 

Shilling. See ** Coin.** 

Ships, setting fire to, statute, 439 ; indictment, 440 ; punishment, 440 ; 
evidence, 440 ; the like with intent to prejudice the owner of the ship 
or goods, or underwriter, indictment, 441 ; punishment, 441 ; evidence, 
441. Attempting to set fire to ships, statute, 439. Destroying a ship 
with the like intent, statute, 457 ; indictment, 457 ; punishment, 457 ; 
evidence, 457. Damaging a ship otherwise than by nre, statutes, 458 ; 
indictment, 458 ; punishment, 458 ; evidence, 458. Attempting to 
damage ships with gunpowder, statute, 458. Exhibiting false lights 
or signals to bring a ship into danger, statute, 459 ; indictment, 459 ; 
punishment, 459 ; evidence, 459. Doing any act tending to the im- 
mediate loss of a ship, statute, 459 ; indictment, 460 ; punishment, 
460 ; evidence, 460. Destroying any part of a ship in distress or 
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wrecked, indictment, 460 ; punishment, 460 ,* evidence, 461. Cutting 
away, etc., buoys, etc., or doing any act w^ith intent to cut away, et(?!, 
buoys, etc., for the purpose of navigation, statute, 461 ; indictment} 
461 ; punishment, 461 ; evidence, 461. Sending letters threatening to 
burn or destroy, statute, 742 ; indictment, 742 ; punishment, 742 ; 
evidence, 742 ; stealing from, in port or in a river or canal, statute, 
347 ; indictment, 348 ; punishment, 348 ; evidence, 848. Plundering 
or stealing from a ship in distress, wrecked, stranded, or cast on shore} 
statute, 327 ; indictment, 328; venue, 21 ; punishment, 328 ; evidence, 
328. Impeding a person endeavouring to save his life from a ship in 
distress or wrecked, statutes, 386; indictment, 586 ; punishment, 586; 
evidence, 586. ^ 

Shipwrecked goods, being in possession of, 276. 

Shooting, murder by. See ** Murder,** Shooting at a person with intent to 
murder, statutes, 560; indictment, 562; punishment, 562; evidence, 
562. Attempting, by drawing a trigger, or in any other manner, to 
shoot at a person with intent to murder, statute, 560 ; indictment, 562 ; 
punishment, 56l||j^ evidence, 563. Shooting at a person with intent to 
maim, disfigure, disable, to do some grievous bodily harm, or to pre- 
vent or resist a lawful apprehension or detainer, statutes, 570 ; indict- 
ment, 574; punishment, 574 ; evidence, 574; attempting to shoot with 
the like intent, indictment, 574; punishment, 574; evidence, 574; 
shooting at officers in the army, navy, or revenue, in the exercise of 
their duty, statutes, 595; indictment, 596; venue, 595; punishment, 
596; evidence, 596. Shooting at any vessel, etc., belonging to the 
navy or revenue, statutes, 595 ; indictment, 595 ; venue, 595 ; punish- 
ment, 596 ; evidence, 596. 

Shop, breaking and entering, and stealing in, statute, 338; indictment, 
340 ; punishment, 340 ; evidence, 340. Setting fire to. See “ Arson,* 
Riotously demolishing. See Riot,** 

Shrub. See “ Tree,** 

Signal. See “ Ship,** ** Smuggling,** 

Signature of Judge, does no% require proof of, 215. 

Silk goods in any stage of manufacture, stealing statute, 346 ; indictment, 
346; punishment, 347 ; evidence, 347. Cutting, breaking, or destroy- 
ing, or damaging with intent to destroy or render useless, silk goods in 
the loom, etc., or other process of manufacture, statute, 450; indictment, 
451 ; punishment, 451 ; evidence, 451. Cuttirig, etc., or damaging, 
etc., any warp or shiite of silk, indictment, 451 ; punishment, 452 ; 
evidence, 452 ; entering a building by force to comiffit these offences, 
indictment, 452 ; punishment, 452; evidence, 452. 

Similiter^ 120, 123. 

Simple larceny. See “ Larceny,** 

Slander. See ** Libel,** Indictment for slanderous words to a magistrate, 
729 ; punishment, 729 ; evidence, 729. 

Sluice. See “ Canal,** “ Navigable River,** “ Pond.** 

Smuggling, statutes, 753. Making signals to smuggling vessels, statute, 
753; indictment, 754; vcmie, 20; punishment, 754; evidence, 754. 
Being armed and assembled for the purpo.se of assisting in running 
uncustomed goods, etc., statutes, 754; indictment, 755; venue, 20; 
punishment, 756 ; evidence, 756. Assisting in running uncustomed 
goods, indictment, 756 ; punishment, 756 ; evidence. 756. Shooting 
at a ship belonging to the navy or revenue, statutes, 757 ; indictment, 
757 ; venue, 21 ; punishment, 757 ; evidence, 757. Shooting at officers 
of the army or navy, etc., or officers of the customs employed for the 
prevention of smuggling, statutes, 595 ; indictment, 595 ; venue, 20 ; 
punishment, 596 ; evidence, 596. Maiming or wounding such persons, 
indictment, 596 ; venue, 20 ; punishment, 596 ; evidence, 596. As- 
saulting or obstructing such persons, statute, 597 ; indictment, 597 ; 
venue, 20 ; punishment, 697 ; evidence, 597. Being found in company 
with more than four others, with goods liable to forfeiture, statute, 757 ; 
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indictment, 758 ; venue, 21 ; |)unishment, 758 ; evidence, 758. Being 
found armed near a navigable river, indictment, 758 ; punishment, 758 ; 
evidence, 758. 

Snare. See ** Deer,*' ** Hares** 

Sodomy, statute, 619 ; indictment, 619; punishment, 619; evidence, 619. 
Assault with intent to commit, statute, 620 ; indictment, 620 ; pu- 
nishment, 620 ; evidence, 621. See ** Bettiality.'* 

Soldier. See “ Allegiance.** 

' Soliciting a person to commit an offence, indictment for, 825 ; punishment, 
825 ; evidenccf, 825. 

'Solitary confinement, extent of, 265, 433, 482, 533, 639. 

Son assault demesne, 569. 

Sovereigns. See “ Coin.** 

Special jury, 137 ; ordered in misdemeanors only, 137. 

Special plea. See ** Abatement t* ** Autrefois acquit,** etc., ** Jurisdiction** 
“ Pleas in Bar.” 

Special venue. See “ Place.** 

Special verdict, 151. See** Practice.** 

Spring-guns, setting, with intent to do grievous bodily harm, statute, 580; 

indictment, 581 ; punishment, 581 ; evidence, 581. 

Stables, setting fire to, 429. See ** Arson'* Riotously demolishing. See 
” Riot.** 

Stacks of corn, grain, pulse, tares, straw, haulm, stubble, furze, heath, fern, 
hay, turf, peat, coals, charcoal, or wood, or any steer of wood, setting 
fire to, statutes, 443 ; indictment, 444 ; punishment, 444 ; evidence, 
444. 

Staith. See Mine." 

Stamp, documents, admissible without, in criminal cases, 230. 

Standing mute, 130. 

Starving, murder. See ** Murder.** 

State. See ” Acts if State.** 

Statement. See ** Indictment.** 

Statutes, exposed to public view, destroying ondamagi||g, 476. 

Statutes, in what case to be proved, and how, 210. Certainty required in 
indictments on statutes creating offences, 51 ; or imposing a higher de- 
gree of punishment; 51. Proviso and exception in a statute, when to 
be stated im'iileading, 53 ; how proved, 188. 

Stealing. See ” Larceny.**,, 

Stealing children, 607. 4# 

.Steam-engine. Me ** Machinery,** ** Mine.** Nuisance occasioned by fur- 
nace of, 769. 

Stile. See “ Fences.*’ 

Stock, public, stealing tallies, orders, or securities, entitling to any share in, 
statute, 314, 315 ; indictment, 315 ; punishment, 315 ; evidence, 315. 
Stock. See ** Forgery.’* 

Stockings in the loom, etc., or other process of manufacture, cutting, break- 
ing, or destroying, or damaging with intent to destroy or render useless, 
statute, 450 ; indictment, 451 ; punishment, 451 ; evidence, 451. En- 
tering a building by force to commit such offence, indictment, 452 ; 
punishment, 452 ; evidence, 452. 

Stolen property, restitution of, 726. 

Stores. Embezzling or stealing the Queen’s stores, 680-688 ; (ammunition, 
sails, cordage, or naval or military stores), statute, 762; indictment, 
6^1 ; punishment, 682; evidence, 682. Setting fire to them. See 
* ** Burning.** 

Stores, naval, having in possession, statutes, 682 ; indictment, 686 ; punish- 
ment, 687 *, evidence, 687. 

Strangle, attempting to, 575. See ** Choke.** 

Straw. See ** Stack.** 

Street, or square, larceny of fixture in any, 812. 

„ Striking, See “ Assault,** *• Beating.** 



Indix* 




Stupefying drug, administering with intent to commit indictable ofiTenoei, 
576. • 

Subjection to the power of others, in what cases an excuse for crime, 17. 
Subornation of perjury, indictment for, 716; pumshmeot, 718 ; evidence, 
718. 

Subpoenat 246. Subpcena duces tecum, 246. 

Subsequent felony, statute, 5, 829; indictment, 830; punishment, 831; 
evidence, 831. 

Subsequent offence. See ** Previous Conviction** ^ 

Substantive telony, accessories may be indicted for, 9, 821. « 

Suffocate, attempt to, statute, 575 ; indictment for, 575; punishment, 575 ; 

evidence, 576. * * 

Suicide, where two agree to commit, and but one dies, survivor guilty og 
murder, 540. 

Summary convictions, punishment for larceny afte||two, 262 ; a bar to ot\) 
proceedings under Larceny Act, 263 ; under^falicious Injuries 
431. 

Surgeon. See ** Medical Man,** 

Surname of the defendant in an indictment, 32. 

Surplusage, what may be rejected as, 44, 190. 

Surveys, public, 222 ; private, 223; how proved, 222. 

Swans, stealing, 276. 

T. 

Tackle. See Machinery ** 

Taking, what, to constitute larceny, 284 ; actual, 284 ; constru||Br* 

Taking up dead bodies, 793. 

Tales, award of, 146. 

Technical terms, what necessary in an indictment, 51 
Telegraph, destroying or injuring, statute, 466 ; attempts, sjHBhent, 
Tenant, larceny by, 335 ; injuries to buildings by, statute, 

450 , punishment, 450 , evidence, 450. 

Tenant in common, q| joint tenant, by t^ing the thing 
co-tenant, in what cases guilty of larceny, 284. 

Tenour, implies a literal copy, 183. Variance after it, 

Tel Tiers, how proved, 224. 

Testamentary papers. See ** tVill,** 

Threutening letter, sending, delivering, or utterii 
burn or destroy houses, etc., statutes, 742 ; 
ment, 742; evidence, 743. lending a letter 
statute, 742 ; indictment, 742 , punishmeii 
Sendimr a letter threatening to accuse anothj 
* to extort money, etc., from him, statute, 350 
inent, 364; evidence, 364. Sending a letj 
burn, etc., statutes, 742 ; indictment, 742 ; 

742. 

Threatening to accuse a man of a crime, 
punishment, 363 ; evidence, 363. 

Threshing machine, cutting, breaking,, or 
intent to destroy or render useless, 
punishment, 453 ; evidence, 453. 

Timber. See “ Burning** 

Time, how stated, 40, 41. How proved, 

Title to goods, document of, what, 
documents of, what, 305; stealinj 
dictment, 305 ; punishment, 306 
Toll- bouse. See ** Turnpike,** 

Tombstone, inscription on, how provei 

Trade, ““ ^ 

Trade, 

429 
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in what oaaea evidenca, M*. . 

, offences against public, 753. i on, setting ftreto, 

buildings used for the purpo# fvidence, 433. 
r29 ; indictment, 433 ; punii^f^^» * 



! to u&c of arms, 678; statutes, 078. Dispersion of 

^«etiiigs, etc., 679. JLimitation of prosecutions, 679 ; inUictment, 679 ; 
>Ji4oislimt*nt, 680 ; evidence, 680. 

ItVsitOrously, requisite in an indictment for treason, til. 

TMlnspotrttition or penal servitude, being at large during a sentence of, sta- 
tutes, 700; indictment, 70J ; venue, 700 ; punishment, 702, i-vidence, 

Trawpdrtation, penal servitude instead of, statute relating to, 26.i ; and see 
the punishments, passim. 

Traverse of an indictment, no longer allov\cd, 83. Postponement of trial. 

power of courts to order, b3. 

'I'raverNe. (Svnernl Tr avenge'* 

IVeason, 622 ; statutes, 622 ; piinishnient, 62K Indictment for corripassiie^ 
the Queen's death, 623 ; evidence, 623. Count lor levying war, 62h ; 

'' evidence, 628. Count for adhering to the Queen's enemies, 630; evi- 
dence, 631. Count for cons})iring to ineitc foiadgiurs to inv. kU* tiu* 
realm, 632 ; evidence, 632. Forms of other counts on st.it. 36 (J. 

‘ 7. s. 1, 632. Felonious compassing to levy war, 633; siatiite, 633. 

of prosecufions, 633 ; oveit acts, 631; iriilictnicnt valid, 
t\ ' n<;h facts amount to treason, 631 ; piinishnient of ac< essoin s, 631 ; 
rn il^’ost to prosecutor or witnesses, 63 !• ; indictment, 633 , ininishrneiir, 
(35 .ittempt!^ to injure or alarm the Queen, 633 ; st.ilutes, 63) ; in- 
Ovcln for presenting a pistol at the Queen, 636 ; puni.shnient, 636; 
evTideiVe, 6,36. Aiders and .ihettors of treason, 629. No acccssorus 
lti\ir*'J‘\)ii, 826, ll.ail in cases of treason, 78, 

TreasurjL' ^ ‘^sts of prosecutions eomUutetl hy the, 6.30, 

Tree, ‘'hiub, or mnlerwood, growing in parks, pleasure grollnd^, 

gurdAis. ‘'rihirds or avenues, or grounds ailjoitiing to or bilonginy t(» 
a dweXling*- house, value above XI —stealing, tutting, breaking, rooting 
up or wherwisc destroying or damaging, with inttait to steal, statute, 
S07 ; iri^diciment, 308; punishment, 30S ; tvulenee, 308. Stealing 
or cuttino; treis after two previous convictions, statute, 309. Cutting, 
breaking. I>aiking, rooting uj or otheuvi>-e destio\un^ or damaging, 
statute, +7.^’ ; indietnient, 172 ; punisliincnt, 172; evidence, 173. Tim 
like growing^ eUew here, value Xo — stealing orcnlting, I'tc., with intent 
to steal, stai(n^^‘' 307 ; indictineiil, 308 ; pnoishmcnt, 309 , evideme, 
309. Cutting, hi. iking, harking, etc., statute, 172 ; indietnient, 173; 
putU^'hment, 173. evidence, 173, De.stioyiug wheresoever growing, 
value l 5 .» liri't' .n.d setoiul ofi'eiice, statute, 173. Desiioving, eie., 
after two previm\s V anvictiuiis, 173; indictment for the thiid oilence. 
474; punishmem, iTl; evidence, 1'74. 

Trench. 

where it takes phye, S2 ; when, 83 ; changing place of, 84. 

.Trial, 129; arraignmeiif, l’J9; oath to jury where prisoner stands mute, 
130; where prisoned is i<o?t rot^pos, 130; foim of reeoial, 131; pro- 
ceeding on trial of a peiNou non eew/ie?, 17 ;* arraignment where pre- 
vious conviction, 132, ^defence in J'ormd paupvrh, 132; jury, 131; 
qualiOcations, 131 ; ev,»ii.>prions, 131; jury when crown case tried at 
JViX Priu^i 136 ; specid juiv, 137 ; lalei>, lo8 ; jury de medhtate lin^utr^ 
138; challiMige of juiors,T39-l HJ ; giving prisoner in charge to the 
jury, 146; case for pr iseciKom, 117 ; defence, 148; hill of exceptions, 
149; adjournment of tiial 119; discharge of jury where they cannot 
.ajljpre<t to their verdict. 15i ; verdict, 150: arrest of judgment, 155: 
^ “pfocess after verdict, and before judgment, 155 ; judgment, 156, 

TriMl of accessories, 9, 816. ^ 

Tfia) for Urceny, etc., before justict a in petty sessions, 266, et seq* 
n#w, in what cases, 158-161. “ Practice," 

fraudulent appropriation Jtf property hy, statute, 392 ; indict 
V 392 ; tmuishmeut, 39S ; evS[ence, 393. 








